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PREFACE 


THE  FIFTH  PART. 


This  and  the  next  part  will  conclude  my  entire  un« 
dertaking.  They  principally  relate  to  the  Practice  of 
the  Three  Superior  Courts  of  Law^  though  incidentally 
to  much  of  the  practice  of  other  Courts.  It  would 
have  been  a  vain  and  futile  attempt  to  endeavour  to 
compete  with  the  admirable  work  of  Mr.  Tidd^  (the 
most  useful  offered  to  the  Profession  since  the  first 
publication  of  Blackstone's  Commentaries,)  or  that  of 
my  son,  whose  recent  publication,  with  his  Collection 
of  Forms,  are  worthy  of  his  assiduity  and  intelligence. 
I  have  therefore  endeavoured  to  take  a  different  view 
of  the  subject,  by  examining  the  principles  on  which 
most  of  the  rules  are  founded,  cotyointly  with  the  rules 
themselves,  by  which  association  the  rules  will  be 
better  understood  and  more  deeply  impressed  upon 
the  memory,  (a) 


(a)  We  all  confess,  but  few  adequately  perceive,  why  it  is  lo  d^cuU. 
to  rtcolkct  a  drtf  ruk  of  practicet  and  we  incorrectly  impute  to  a  defect 
of  memory  what  in  reality  is  attributable  to  our  never  kavwg  adequaiefy 
knaum  the  subject ;  tlie  simple  trutli  is,  that  reaton  or  prindpU  is  the 
appropriate  food  of  the  mnd,  and  it  follows  that  no  position  is  received 
with  adequate  appetite,  unless  it  be  associated  with  the  reason  upon 
which  it  is  founded.  The  attention  is  not  sufficiently  excited,  and  con- 
sequently the  perception  of  the  rule  is  imperfect,  and  the  image  is  so 
indistinctly  and  faintly  impressed  on  the  memory  that  it  is  soon  for- 
gotten ;  but  when  the  mind  is  gratified  by  perceiving  the  reason  of  a 
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IV  PREFACE. 

I  have  also  not  confined  my  attention  to  the  mere 
statement  of  the  several  modes  of  proceeding,  but 
have  attempted  to  shew  which  is  preferable,  and  why. 
As  an  instance  of  the  manner  of  treating  the  subjects, 
the  reader  is  referred  to  the  consideration  of  the  mode 
of  obtaining  instructions  to  sue  or  to  defend,  discussed 
in  page  117  to  125.  The  observance  of  the  precau- 
tionary measures  there  recommended^  would,  I  trust, 
prevent  many  disastrous  nonsuits  and  insufficient  de- 
fences, at  present  too  frequently  occurring,  from  the 
want  of  adequate  attention  in  the  earliest  stages  of 
litigation,. 

Numerous  precedents  will  be  found  in  the  notes, 
some  entirely  new,  and  others  with  suggestions  for 
improvement  in  practice.  I  have  considered  it  im- 
portant at  least  that  students,  if  not  practitioners, 
should  have  the  forms  before  them  at  the  same  time 
when  they  are  examining  the  parts  and  requisites,  and 
therefore  I  have  adopted  this  mode  of  printing  the 
precedents  in  preference  to  collecting  them  in  a  sepa^ 
rate  volume. 

The  Table  of  Contents  immediately  following  these 
observations  will  shew  the  outline  of  this  part  in 
analytical  order,  and  will  serve  as  a  temporary  Index 
until  the  concluding  part  has  been  published;  and  at 


rul^  it  is  never  forgotten,  because  all  tbe  powers  of  the  mind  are 
then  duly  and  constantly  exercised  in  perpetuating  the  full  knowledge 
and  recollection  of  the  rule.  .In  my  Treatise  on  Mescal  Jurispru-- 
dencf,  page  3Z%  to  833,  I  have  attempted  to  explain  the  mode^  of  im- 
pressing and  perpetuating  the  knowledge  of  any  subject  by  the  conjoint 
use  of  all  tbe  mental  faculties,  but  principally  by  enjoining  to  all  legal 
students  the  paramount  importance  of  being  in  full  possession  of  the 
prinppka  and  reasons  on  which  each  rule  is  founded  before  they  pass 
on  to  the  examinatioQ  of  another* 
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PREFAC£.  V 

the  head  of  each  Chapter  will  be  found  an  analytical 
table  of  its  subjects. 

In  the  four  earliest  Chapter's,  subjects  of  general  im- 
portance are  first  considered;  as — First,  The  six  se- 
veral branch  jurisdictions  of  each  Court,  and  which 
should  be  resorted  to;  as  either  the  Court  in  Banc, 
in  which  usually  four  judges  preside;  the  Practice 
Court;  the  jurisdiction  and  practice  before  a  single 
Judge  at  Chambers;  the  jurisdiction  and  practice 
before  the  Master  and  Prothonotary ;  the  jurisdiction 
and  practice  before  a  Judge  at  Nisi  Prius ;  and  the 
new  jurisdiction  and  practice  before  the  Sheriff  of 
each  county.  Secondly,  Is  fully  considered  the  several 
authorities  on  or  by  which  the  practice  of  the  Courts 
stands  or  is  regulated,  as  Statutes,  Rules,  Usages 
and  Decisions,  with  a  comparative  view  of  the  differ- 
ent effect  of  each.  Thirdly,  The  present  altered  law 
relating  to  the  Terms  and  Vacations,  and  all  regula- 
tions respecting  time.  Fourthly,  Are  stated  all  the 
advisable  preliminary  steps  antecedent  to  the  actual 
commencement  of  an  action  or  defence. 

The  Jifth  Chapter  states  all  the  Paris  and  Requi- 
sites of  Process  in  general,  as  founded  on  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  39,  and  this  on  a 
plan  Entirely  new,  and  which  it  is  hoped  will  meet 
with  approbation. 

In  the  next  Chapters  successively  each  descriptioii 
of  process,  with  its  peculiar  requisites  and  incidents^ 
are  separately  examined,  viz.  Writs  of  Summons,  Dis* 
tringas.  Capias,  Detainer,  Summons  against  a  Member 
of  Parliament  when  a  trader,  and  all  the  incident  pro- 
ceedings relating  to  each,  until  appearance  or  bail 
above ;  and,  lastly,  are  considered  Proceedings  to  Out^ 
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VI  PREFACE* 

Im^ry  and  to  prevent  the  operation  of  a  statute  of 
Limitations. 

The  present  part  has  purposely  been  closed  virith  the 
subject  of  process^  as  at  present  established^  so  as  to 
enable  the  author  to  introduce,  at  the  cofmnencement  of 
the  nejpt  part,  a  chapter  relating  to  the  expected  New 
Law  and  Proceedings  qualifying  the  right  of  Arrest, 
should  any  enactment  on  that  subject  be  passed  • 

Afterwards  will  be  considered  all  the  rest  of  the 
proceedings  in  an  action  to  its  conclusion,  and  in  par- 
ticular will  be  given  a  very  full  chapter  on  Affidavits, 
Motions^  and  Ruks,  and  another  on  Nisi  Prms  Briefs, 
with  precedents  and  considerations  of  the  best  modes 
of  arguing  the  former  and  of  conducting  the  trial  of  an 
action,  as  well  cm  behalf  of  a  plaintiff  as  a  defendant 

Throughout  this  volume  it  will  be  found  that  I  have 
anxiously  attempted  to  decry  the  injurious  policy,  so 
degradingly  adopted  by  some  practitioners,  of  taking 
advantage  of  trij^ing  irregularities  and  tmwortky  ob- 
jections; and  I  have  endeavoured  to  advocate,  on 
every  occasion,  that  course  of  liberal  conduct  which 
should  ever  be  pursued  by  the  members  of  an  highly 
honourable  and  justly  influential  prv^ession. 

J.  C. 

ChamherSf  6,  Chancery  Lane^ 
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In  the  preceding  parts  we  have  not  only  examined  the  reme-  ^^^^  uuiaiiou 
dfe«  without  the  aid  of  any  Court,  but  also  the  principal  pre-  cf  subjects  of 
liminary  considerations  antecedent  to  an  action,  as  the  retainer  q^^Jy^"'* '"' 
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^  IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 

iNrRODucTro     ^f  ^^  ^t^o>^"6y>  solicitor  ov  proctor  ;(o)  the  proper  parties  to 

■ sue  or  be  sued; (6)  the  differences  in  causes  of  action ;{c)  the 

evidence  for  or  against  the  claim ;( J)  bow  such  evidence  is  to 
be  elicited^  as  by  bill  of  discovery,  8^c.  ,'{e)  the  propriety  of  an  at- 
torney's letter  preceding  the  writ;(/)  and  o(  apologies  or  com- 
promises;  {g)  the  expediency  of  offers  of  security  to  induce 
a  creditor  to  give  time; (A)  the  necessity  for  and  utility  of  »o- 
ticeSf  tenders  and  demands  :(i)  demands  of  inspection  and  copy 
of  warrants;  (i)  notices  of  action :  (J)  notices  of  an  attorney's 
lien,  and  prohibition  to  pay  his  client;  {m)  with  an  enumeration 
of  the  various  preferable  remedies  ;  («)  the  expediency  of  re- 
taining counsel :{o)  the  remedy  by  arbitration,  {p)  or  by  sum- 
mary proceedings  before  a  justice  of  the  peace  by  information^ 
convictiouj  &c.  {q)  We  have  also  in  the  fourth  part  exa* 
mined  much  of  the  jurisdiction  and  general  practice  of  the 
fourteen  principal  Courts  of  Law,  Equity,  Ecclesiastical|  Ad- 
miralty, Bankruptcy,  and  in  Error, 

ISlQbjectsremain-      ^^  ^re  nofi^  in  this  concluding  part  more  particularly  to 
lideJ^f  ^''"''     examine  the  detail  of  the  practice  of  all  those  Courts.    We 
shall  give  full  consideration  only  to  those  parts  which  at  pre* 
sent  appear  to  require  most  particular  attention. 

Subjecto  of  this       First,  we  are  to  inquire  to  what  Court  of  Law,  and  to  what 
Chapter.  department,  branch  or  subdivision  in  particular  of  each,  the 

application  for  redress  should  be  sought  by  a  plaintiff  or  a 
defendant. 
Enumeration  of      The  different  branches  of  jurisdiction  of  the  three  superior 
Sjori^d^rS  Courts  of  Law  are,  1.  That  of  the  full  Court  in  Banc;  2. 
each  Court,        Of  the  Practice  Court  (at  present  holden  only  for  the  Court 
of  K.  B.) ;  3.  Of  a  single  Judge  at  Chambers ;  4.  Of  the  Mas- 
ter or  Prothonotaries ;   5,  Of  the  Judge  at  Nisi  Fl'ius  and  on 
the  Circuit;  and  6.  Of  the  Sheriff  on  Trials  and  Inquiry,  &c. 

Each  Court  of  Law  is  divided  into  several  distinct  depart- 
ments or  branches  of  jurisdiction^  in  aid  or  relief  of  that  which 
is  superior,  sometimes  termed  the  full  Court,  (or  rather  the 
Court  in  banc,  for  it  is  not  essential  that  all  the  four  judges 
should  be  present,)  and  each  other  branch  has  distinct  jurisdic- 
tion in  aid  of  the  highest.  The  departments  of  each  Court  are 
'pt'mcif ally  six,  viz.  1.  The  Court  properly  consisting  of  four 


(a)  AnU,  Tol.ii.  18,  (i)  Id,  60 

(6)  Id.  47,  \S.  (k)  Id.  61 

(c)  Id,  62.  (0  Id.  63, 


(6)  Id.  47, 48.  (k)  Id.  61. 

c)  Id,  62.  (0  Id.  63. 

d)  Id.  5S.  (m)Id,69. 


(e)  Id'  54.  (n)  Id.  70. 

(/)  Id.  56.  (o)  Id.  71  and  3J«. 

(g)  Id.  57.  (p)  Id.  73  to  125. 

w  w.  59.  (,)  Id.  i%,uf^,ffr.^Google 


THE  D|F?£EENT  BRAKCHES  OF  EACH  COURT,  8 

jadgas  or  four  barons  sitting  in  bancj  and  only  in  term  timOi  CHAP.  L 
except  on  trials  at  bar  under  the  authority  of  1 W.  4,  c.  70,  s,  7,  ^"*^'^"^^' 
and  before  whom  most  proceedings  in  a  cause  are  supposed  to 
take  place ;  and  before  whom,  in  faci,  all  the  most  important 
parts  of  business  are  transacted ;  such  as  all  formal  arguments 
and  judgments  upon  demurrer^  or  in  arrest  of  judgment^  or 
€fier  verdict,  or  on  special  cases  or  special  verdicts,  &ci.;  and 
to  whom  appeals  may  sometimes  be  made  from  the  pro^ 
ceeding  of  either  of  the  inferior  branch  jurisdictions  of  the 
same  Court,  or  from  inferior  Courts,  and  in  King's  Bench,  still 
on  writs  of  error  in  fact  even  from  the  judgment  of  the  Court 
of  Common  Pleas ;  2.  The  Practice  Court j,  recently  created 
by  the  1 W.  4,  c.  70,  s.  1,  and  held  before  a  single  judge  sitting 
apart  from  the  other  four  only  during  term,  and  now  bolden 
only  as  %  branch  of  the  Court  of  King's  Bench,)  and  who  in  an 
open  Court,  and  upon  motion  and  rule  in  the  same  forms  as 
those  theretofore  used  in  the  principal  Court  in  banc,  disposan 
of  certain  less  important  branches  of  business,  and  grants  rules 
nisi  even  in  some  difficult  cases,  to  be  afterwards  discussed 
before  the  four  judges  in  banc ;  3.  J  judge  of  each  Court 
attending  singly  at  his  chambers  in  rotation,  aa  well  during 
the  terms  in  the  afternoon,  as  in  the  vacations,  and  who  dis- 
poses of  still  less  important  matters  connected  with  a  suit,  not 
by  formal  motion  and  rule,  but  upon  summons,  and  by  hip 
order  /  or  sometimes  on  petition,  and  sometimes  (though  not  so 
frequently  so  as  before  the  Practice  Court  was  instituted)  qfter 
term,  by  hearing  rules  delegated  to  him  by  the  Court  in  conse- 
quence of  the  Court  in  banc  not  having  been  able  to  dispose 
of  them  during  the  term ;  or  as  being  more  fit  for  private 
examination  /  and  sometimes  even  at  the  judge's  house  in  the 
evening,  so  as  not  to  interrupt  or  delay  the  judge's  decision  op 
the  press  of  smaller  matters  at  his  chambers ;  4.  The  master 
or  prothonotary,  to  whom  manjf  matters  are  referred  by  the 
Court  to  decide  upon,  as  in  references  as  to  the  amount  due  on 
a  bill  of  exchange,  &c.,  or  in  order  that,  after  he  has  examined 
the  affidavits,  and  perhaps  made  an  extended  inquiry  upon /vr- 
ther  affidavits,  he  may  report  the  result  of  his  investigation  to 
the  Court;  as  frequently  occurs  in  the  King's  Bench,  where  the 
propriety  of  the  conduct  of  an  attorney  has  been  questioned ; 
5,  The  jurisdiction  of  a  judge  on  the  circuit,  who,  besides 
the  ancient  jurisdiction  of  presiding  as  a  judge  on  the  trial, 
has  several  new  or  enlarged  powers  connected  with  the  cause 
to  be  tried,  and  essential  to  remove  difficulties  that  might 
otherwise  then  occur,  such  as  the  powers  of  amendment  under 
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IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 


CHAP.  I. 
Introduction. 


3  &  4  W.  4,  c.  42,  s.  23 ;  and  lastly,  the  jurisdiction  of  the  she- 
riff oiehch  county  or  his  deputy,  as  an  officer  of  and  in  aid  of 
the  Court  either  on  trials  of  issues  under  the  same  statute,  when 
the  claim  for  a  debt  or  demand  does  not  exceed  twenty  pounds^ 
or  on  an  inquiry  of  damages  after  a  judgment  by  default,  or  in 
executing  the  process  of  the  Court.  But  each  of  these  several 
branch  jurisdictions  require  further  consideration  than  this 
mere  summary  or  outline.     Therefore  to  proceed. 


I.  In  Banc. 

First,  The  juris- 
diction and 
practice  of  the 
Court  tfi  bane, 
and  what  buai* 
ness  mutt  be 
there  transact- 
ed, or  may  be 
transacted,  be- 
fore one  of  its 
inferior  branch 
jurisdictions. 

1.  In  general. 


First,  The  Jurisdiction  and  Practice  of  the  Court  in  Banc. 

In  general,  and  in  the  ordinary  course  of  litigation,  the  attor- 
ney for  the  complainant  whose  legal  right  has  been  injured, 
issues,  according  to  his  own  discretion,  one  of  the  several  pre- 
scribed forms  of  writs  against  the  wrong- doer  out  of  an  ap- 
pointed  office,  and  which  writ  is  signed  by  an  officer  of  the 
particular  Court,  and  afterwards  impressed  with  the  seal  of  the 
Court  by  another  appointed  officer,  and  thereby  finally  receives 
its  authenticity ;  and  to  forge  or  imitate  the  signature  or  seal  is  a 
high  crime;  and  these  steps  are  taken  without  the  Court,  or  even 
one  of  its  judges  having  any  actual  knowledge  of  the  proceeding; 
and  the  Court  in  banc  hears  nothing  of  the  suit  until,  in  conse- 
quence of  a  demurrer  or  a  verdict,  or  some  irregularity,  a  con- 
test between  the  parties  has  arisen  which  is  of  sufficient  im- 
portance to  require  the  actual  interference  and  decision  of  such 
Court  in  banc.(s)  But  in  the  course  of  the  numerous  actions 
and  defences  successively  depending  in  the  three  Courts,  there 
are  almost  innumerable  intermediate  smaller  practical  differ- 
ences  hetween  the  parties,  which,  althoughof  less  importance 
than  a  formal  judgment  or  decision  to  be  pronounced  by  the 
four  judges,  are  nevertheless  fit  to  be  discussed  and  determined 
on  motion  and  rule  nisi,  afterwards  made  absolute  or  discharged 
by  a  single  judge  sitting  in  the  Practice  Court;  whilst  other  dif- 
ferences of  still  less  importance  are  disposed  of  before  a  single 
judge  at  his  chambers,  in  a  still  more  summary  manner  upon 
summons  and  by  order.  The  regular  proceedings  in  a  suit 
are  comparatively  few  and  simple,  but  by  collateral  circum- 
stances of  innumerable  variety,  and  by  blunders  and  irregula- 
rities, the  proceedings  not  unfrequently  become  complex ;  and 
the  whole  of  these  are  important  to  be  known  by  all  practi- 


(j)  It  seems,  therefore,  liiat,  as  ob- 
served by  Mr.  Justice  Taunton,  there  is 
no  sufiicient  ground  for  any  distinction  in 
permitting  an  amendment  of  a  writ,  and 
hot  of  a  copy,  for  each  is  in  fact  the  act 
of  the  plaintiff's  attorney,  and  not  of  the 
Court;  and  it  is  nut  the  duty  even  of  the 


officer  who  signs  and  seals  the  writ  to  see 
that  it  is  formally  correct,  bat  that  duty 
entirely  falls  on  such  attorney.  Per 
Taunton,  J.,  in  Hodgkinum  r.  Halghinson, 
3  Nev.  &  Wan.  665;  but  see  B^eld  v. 
Street,  10  Bing.  f  8.    ^  j 
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loners,  since  it  is  impossible  to  anticipate  that  they  may  not     CHAP.  I. 

have  to  encounter  some  such  difficulty.     In  the  present  chapter    ^-  ^^  ^^^^' 

we  will  concisely  consider  what  description  of  business  must  be 

transacted  in/ull  Court  or  rather  in  banc;  what  in  the  Practice 

Court :  what  before  a  single  judge  at  chambers  in  term  or 

vacation;   what  before  the  master  or  prothonotary;  and  what 

at  nisi  prius  before  a  single  judge;  and  what  by  or  before  the 

sheriffs     This  inquiry  will  clear  the  ground,  and  enable  us  in 

the  next  chapter  to  consider  upon  what  authority,  grounds  or 

rules,  the  practice  of  the  Courts  proceeds  or  depends.     We 

will  then  in  the  third  chapter  consider  the  differences  between 

the  terms  and  vacations^  and  some  general  rules  respecting 

time ;  and  in  the  fourth  chapter  we  will  examine  some  import* 

ant  j9re/i0iiiiart^«  before  the  first  step  in  the  cause  by  issuing 

the  process ;  and  the  rest  of  the  practice  will  follow  in  natural 

order  as  it  arises  in  the  usual  course  of  a  cause. 

The  number  of  the  judges  and  barons  (u)  of  each  of  the  2.  whatacu 
superior  Courts  of  Law  at  Westminster,  viz.  King's  Bench,  ^"'^*j,*J^*"\',,^ 
Common  Pleas  and  Exchequer,  constituting  the  full  Court  whoU  dmrt  or 
sitting  fit  banc,  has  varied  at  different  times,  according  as  it  *"  ^"«(0 
has  been  considered  essential  to  exercise  tlie  prerogative  un- 
questionably vested  in  the  king,  (x)  though  according  to  mo- 
dern practice,  the  legislature,  as  in  the  late  instance,  sometimes 
give  him  express  power,  (y)     Before  the  23d  July,  1830,  each 
Court  had  attached  to  it  for  a  very  considerable  time  onlyybtfr 
judges ;  and  although  the  1  W.  4,  c.  70,  s.  1,  authorized  the  king 
to  appoint  a  Jijth  judge  in  each  Court,  yet  it  is  expressly  pro- 
vided that  only  three  puisne  judges  shall  sit  in  banc  with  the  . 
chief  justice  or  chief  baron,  so  that  the  Jive  judges  cannot  sit 
together,  or  professedly  concur  in  any  proceeding  in  either  of 
these  Courts;  and  the  number  of  the  judges  constituting  the 
Jull  Court   sitting  in   banc   is  limited  to  four,  consisting  of 
the  chief  and  three  of  the  puisne  judges  or  barons  sitting 
in  rotation,   whilst  the  other  puisne  judge  (usually  for  an 
entire  term)  sits  apart  in  the  Practice  Court  in  the  early  part 
of  the  morning,  and  to  hear  and  decide  upon  matters  of  less 

(f)  And  see  poU  as  to  what  b  single  dem  times  it  has  hecn  customary  for  the. 

jodge  cannot  decide  upon.  king  very  rarely  to  exercise  his  preroga- 

(«)  The  1  W.4,  c.  70,  5. 1,  treats  the  tive,  but  to  delegate  the  expediency  of 

terms  of  judge  and  baron  as  synonymous,  every  measure  in  the  least  affecting  the 

and  tbrooghout  this  work  the  term  judge  public  to  the  consideration  of  parliament, 

alone  will  be  used  as  including  each.  so  that  most  changes  have  been  made  by 

(v)  'EmerUm  v.  £iner(on.  Sir  T.  Kaym.  statute,  though  the  king  might  of  his  own 

475,  Dog.Orig.  Jur.  c.  19;  3  Bla.  Com.  authority  have  effected  the  object;    as 

41.  by  his  warrant  alone  opening^  the  Court 

(y)  1  W.4,  c.70,  s.  1.     The  student  of  Common  Picas  to  all  barristers,  ante, 

wifl  observe  as  a  general  rule,  that  in  mo-  vol.  ii.  385.  ^-^  ^ 
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i^?^B  ^'      importance,  under  the  provisions  in  the  1  W.  4,  c.  70,  s.  1 

— and  4^  and  in  the  afternoon  he  attends  at  chambers;  and  in 

the  ensuing  term  another  puisne  judge  relieves  him  in  this 
Hubordinate  though  exceedingly  important  duty,  and  he  then 
takes  his  seat  in  banc,  and  so  on  in  rotation.  By  these  means 
the  same  four  judges  are  enabled  to  sit  continuously  from  ten  in 
the  morning  until  four  or  five  o'clock  in  the  afternoon,  and  having 
during  that  term  no  chamber  duty  to  perform,  are  enabled  in 
the  evenings  to  examine  and  consider  the  numerous  demurrer* 
books,  special  cases,  and  special  verdicts,  and  proceedings 
standing  for  argument  (in  the  King's  Bench  as  well  on  the  civil 
ad  the  criminal  side  of  that  Court,)  so  as  to  be  better  able  to 
understand  the  arguments  to  be  heard  on  the  succeeding  day, 
and  are  thereby  enabled  to  devote  the  whole  of  the  morning  to 
the  superior  class  of  business. 

It  is  not,  however,  essential  to  the  validity  of  the  proceedings 
in  full  Court  that  the  full  number  of  four  judges  or  barons  shall 
be  assembled,  and  the  3  &  4  W.  4,  c.  41,  s.  6  and  25  and  26, 
expressly  provides  for  the  absence  of  the  Chief  Justice,  or  Chief 
Baron,  or  of  the  Chief  Judge  of  the  Court  of  Review,  whilst 
attending  the  Judicial  Committee  of  the  Privy  Council,  (z)  and 
it  is  expressly  provided  that  two  judges  of  the  Court  of  Review 
may  proceed  in  the  absence  of  the  chief  ;(z)  and  before  the  recent 
addition  of  a  fifth  judge  in  the  three  superior  Courts  of  Law,  it 
frequently  happened  that  in  the  absence  of  the  chief,  as  when 
ttjring  causes  at  Nisi  Prius,  especially  after  three  o'clock  in  the 
afternoon,  when  one  of  the  judges  had  left  tlie  Court,  and  pro- 
ceeded to  chambers,  many  cases  of  importance  were  heard 
and  determined  by  only  two  judges  in  the  Court  of  King's 
Bench.  In  general,  however,  it  has  been  considered  by  the 
judges  important,  not  only  that  there  should  be  a  /nil  Court 
during  the  entii^e  hearing  as  well  as  in  deciding  upon  all 
fbnnal  arguments  on  demurrer^  niles  absolute  in  arrest  ofjudg- 
meni,  rules  absolute  for  new  triak  (when  on  the  merits  and  not 
on  a  mere  practical  point),  and  in  the  King's  Bench  rules  ab- 
solute foT  a  criminal  information  and  the  Crown  paper,  includ- 
ing questions  on  parochial  settlement  and  rates ;  but  it  is  also 
a  principle  that  each  judge  should,  on  all  points  of  the  least 
novelty  or  difficulty,  state  his  opinion  seriatim,  on  the  ground 
that  the  8uitors*have  a  right,  not  only  to  know  the  determina- 
tion of  each  judge,  but  also  the  precise  reasons  which  have  lead 
him  after  due  investigation  and  consideration  to  arrive  at  his 
■  -       ■    ■  ■  -   -  — —       I  -     -  

(«)  Ante,  vol,  ii.  575. 
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conclusion,  so  as  to  evince  that  he  has  reaUy  and  energetically 
applied  his  attention  and  mind  to  the  question,  and  not  like  a 
mere  dpher,  or  merdy  to  save  the  labour  of  research,  tacitly  as- 
s^oted  to  what  the  other  j  udges  may  have  decided,  (a)  Another 
advantage  also  has  noi  uirfrequeiUly  arisen  from  this  faithful 
discharge  of  a  judge's  duty,  viz.,  that  not  unfrequently  it 
has  occurred  that  the  respectful  firmness  and  pertinacity  of 
counsel  baa  fixed  the  attention  and  influenced  the  opinion  of 
one  of  the  several  judges,  and  who,  after  one  or  more  of  the 
judges  baa  delivered  an  unfavourable  opinion  upon  first  im- 
pressions, has  so  earnestly  advocated  the  cause  of  truth,  as  to 
induce  such  other  judges  to  pause  and  delay  giving  their  judg- 
ment conclusively,  and  in  consequence,  ultimately  all  the  other 
judges  have  concurred  in  that  opinion,  at  first  entertained  only 
by  one  of  the  judges,  (Jb)  and  thus  the  decisions  in  banc  of  the 
fvU   Couriy  faithfully  reported  by  experienced  barristers,  (c) 


CHAP.  I. 
I.  In  Banc. 


(•)  Per  Bayley,  B.  in  Young  ?.  Tim- 
miiu,  1  Tjr.  Rep.  338.  The  most  en- 
lightened and  experienced  judge,  when 
deoding  apart  ffora  others,  from  want  of 
tbatuaeful  comparison  of  Tiews  prevailing 
in  6<mc,  will  aometimcs  err;  see  an  instance 
mYaiu^r.  Beck,  t  Dowl.  46ie,and  iCrom. 
M.  &  R.  460.  There  is  a  ludicrous  state- 
ment in  verse  in  Burrow's  Settlement  Cases, 
ISf  ,  of  the  supposed  then  practice  of  the 
puisne  judges  stating  their  opinion  in  cho- 
fM,  as  asiendng  to  the  Chief  Jastiee's  opi* 
nion  and  not  stating  their  own  seriatim.  Sir 
James  Barrows  there  states  that  he  had 
heard  a  report  of  a  decision  on  a  settlement 
case  in  the  form  of  a  catch,  and  which  will 
be  found  there  given.^  And  see  Burn's 
Justice^  96  edit.  tit«Poor,  313,  note  (a). 

(b)  This  occurred  in  Luntlcy  v.  Bat^ 
ike,  t  Bar.  &  Aid.  234,  where  one  of  the 
defendant's  couisel  gave  np  the  point,  but 
the  janior  so  pressed  the  argument,  that 
be  almost  incorred  the  displeasnre  of  the 
then  Lord  Chief  Justice  Eilenborough,  for 
jeJBDe  and  injudicious  pertinacity  ;  but  at 
lei^th  Mr.  Justice  Baj^ley  induced  the 
Chief  Justice  to  pause  and  bear  the  argu- 
ment ;  after  wbicn,  the  distinguished  Chief 
JostJoe,  with  that  candour  which  always 
inflnences  a  great  mind,  and  is  indispen- 
sable IB  tbe  due  admuiistration  of  justice, 
pubiidy  avowed  that  he  had  changed  bis 
opinion,  and  with  the  other  judges  decided 
in  fisTOor  of  the  defendant ;  upon  which 
the  bar,  with  a  warmth  and  sincerity,  ne- 
aativingall  supposition  of  unworthy  jea- 
losy, congratulated  Uie  junior ;  and  he 
has  attribnted  much  of  his  subsequent  suc- 
cess in  his  profession  to  the  result  of  that 
particular  discharge  of  bis  duty. 

(e)  As  regards  kgal  report$,  it  has  been 
the  misfortune  of  the  profession  in  some 


instances  to  have  them  undertaken  by  in- 
experienced personages,  who  can  scarcely 
understand  the  question  before  tbe  Court, 
and  still  less  appreciate  the  import  of  the 
arguments  or  judgment,  and  whose  haste 
and  misapprehension  too  often  occasions 
the  mistatement  even  of  facts.  It  will  l>e 
remembered  that  the  late  Lord  Kenyon 
observed  that  the  report  of  a  case  might 
in  some  respects  be  correct*  but  tliat  in 
the  statement  of  his  judgment,  it  had  been 
by  tbe  omission  cf  one  little  word  "  not " 
supposed  to  have  been  in  the  affirma- 
tive, when  in  fact  it  was  in  the  negative. 
A  person  slioold  be  a  good  lawyer  to  be  a 
reporter.  It  is  scarcely  fair  to  a  judge, 
and  is  likely  to  mislead  the  profession,  to 
report  Nisi  Prius  cases,  or  even  the  deci- 
sions of  a  single  judge  in  tbe  Practice 
Court,  excepting  on  the  laudible  ground 
that  one  side  or  the  other  usually  wants  to 
have  some  tnatenal8,howcwer  questionable, 
to  support  a  bad  case,  and  so  far  Nisi 
Prius  decisions  and  those  of  the  Practice 
Court  may  be  useful  in  a  desperate  case  ; 
hot  really  three  or  even  iive  reports  of  the 
same  case  as  at  present  to  be  found  are 
too  severe  a  tax  on  tbe  time  and  pocket  of 
the  profession,  more  especially  when  they 
as  usual  reiterate  the  similar  decisions 
upon  the  same  point  instead  of  confining  re- 
ports to  new  and  important  points  decided 
in  banc,  and  not  unfrequently  copy  from 
a  prior  report.  I  remember  the  late  Lord 
Ellenboroagh's  declaration,  **  although  I 
cannot  refuse  to  hear  such  decisions  and 
hasty  dicta,  when  quoted  by  counsel,  yet  I 
wisti  that  in  every  town  and  village  in  the 
kingdom  there  were  an  officer  of  justice  to 
perform  on  such  books  I  he  same  office  as 
was  so  ably  executed  by  the  curate  and  the 
barber  upon  Don  QuUote's  library," 
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CHAP.  I.  become  landmarks,  by  which  each  single  judge  afterwards 
^-  ^^  ^^^'^'  considers  himself  bound,  {d)  and  the  profession  and  suitors  may 
afterwards  steer  their  course.  These,  and  a  few  other  such 
essential  advantages  result  from  an  investigation,  whether  of 
fact  or  law,  before  sifull  Court,  that  nothing  but  extreme  neces- 
sity for  delegating  even  a  mere  question  of  costs  to  a  single 
judge,  should,  in  the  administration  of  justice,  be  admitted.  But 
at  the  same  time,  when  it  is  recollected  that  at  Nisi  Prius,  ex- 
cept on  trials  at  bar,  only  one  judge  presides,  and  that  in  Courts 
of  Equity  and  Ecclesiastical,  Admiralty,  and  Prize  Courts,  only 
one  person  presides  as  judge,  even  upon  the  most  intricate  and 
important  questions,  therefore  suitors  have  not  any  positive  right 
to  complain  when  they  find  that  for  the  purposes  of  despatch, 
cases  of  less  importance  are  referred  to  a  single  judge.  It 
should  be  constantly  kept  in  view  that  it  is  scarcely  consistent 
with  the  due  and  perfect  administration  of  justice,  that  the 
judges  who  have  to  sit  in  banc  or  full  Court  should  be  fre- 
quently kept  in  Court  to  a  late  hour  in  the  afternoon  of  each 
day,  for  it  is  essential  that,  not  only  in  the  evenings  before 
civil  and  crown  paper  days,  the  judges  should  have  full  time  to 
examine  the  paper  books  left  at  their  chambers  for  perusal,  but 
even  to  consult  authorities,  so  that  they  may  be  better  pre- 
pared to  hear  and  appreciate  the  arguments  of  counsel,  and  it 
would  be  advantageous  to  the  suitors  of  the  Court,  even  if  more 
time  than  at  present  were  afforded  to  the  judges  for  this  im- 
portant purpose,  {e) 

Before  the  Court  of  King's  Bench  was  relieved  from  a  part 
of  its  burthensome  jurisdiction  by  the  appointment  of  a  fifth 
judge  with  power  to  sit  apart  and  decide  upon  the  more  simple 
matters  during  the  term  in  order  to  despatch  business,  a  prac- 
tice was  adopted  by  the  judges  of  that  Court  to  sit  in  Serjeants* 
Inn  Hall,  some  days  previous  to  the  commencement  of  Hilary, 
Easter,  and  Michaelmas  Terms,  there  to  hear  special  argu- 
ments on  demurrers,  writs  of  error,  special  verdicts,  special  cases, 
and  new  trials,  upon  which  they  then  delivered  their  opinions 
seriatim,  (except  in  cases  reserved  for  further  consideration,) 
and  judgment  was  afterwards  formally  pronounced  as  was  con- 

(d)  It  seems  that  a  single  judge,  even  Dowl.  61.     As  to  the  Uttt  decision  being 

in  the  Practice  Court,  does  not  consider  to  be  preferred,  see  post.  Chapter  1I.|  and 

hiroselfat  liberty  to  decide  against  a  de-  Duncan  v.  Grant,  4Tyr.  819. 

•ision  in  banc,  on  a  similar  point  in  any  (e)  The  public  know  only  of  the  labour 

olhcr  of  the  Superior  Courts,  and  this,  of  the  judges  in  Court,  and  are  ignorant 

although  another  single  judge  of  his  own  of  the  arduous   professional   duties  they 

Court  had,  on  another  occasion  deviated  have  to  perform,  as  it  were  in  their  library, 

from   that  rule,  and  decided  differently,  not  only  during  the  terms  as  pending  th6 

Per  Littledale,  J.  in  HiUear  v.  Hcngate,  3  sittings  and  circuits. 
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sidered  essential  in  the  following  term  in  open  Court,  thereby    -^^^^g  ^' 
evincing  the  understanding  that  all  decisions  of  the  Court  must     '  ■  ■     ■  ' 
at  least  be  formally  pronounced  in  term.(/)    And  the  statute 
1  &  2  G.  4,  c.  16,  repealed  and  altered  by  3  G.  4,  c.  102,  con« 
tained  enactments  expressly  authorising  decisions  as  well  in 
criminal  as  civil  cases  at  certain  times  in  vacation,  (g)    But  as 
the  appointment  of  a  fifth  judge  for  each  Court  to  sit  apart  and 
decide  upon  the.less  difiicult  descriptions  of  business,  (h)  and 
the  enactment  requiring  judgment  in  most  criminal  cases  to  be 
given  at  the  assizes  instead  of  occuping  the  time  of  the  full 
Court  above  in  term  time,  (t )  and  the  enactment  enabling  the 
judges,  when  attending  the  Court  of  Exchequer  Chamber  in 
error,  to  hear  arguments  and  decide  thereupon  in  vacaiionf{k) 
have  greatly  relieved  the  Courts  of  considerable  parts  of  press- 
ing jurisdiction,  it  became  no  longer  necessary  for  the  Court 
of  King's  Bench,  or  any  other  of  the  Superior  Courts  of  Law, 
to  sit  in  vacation  for  the  purpose  of  disposing  of  business  that 
by  the  common  law  ought  to  be  disposed  of  in  term  time, 
and  therefore  the  above  act  8  G.  4,  c.  102,  was  repealed  by  1 
W.  4,  c.  70,  8.  5.     It  is  fit  also  that  the  suitors  should  know 
that  in  the  vacation,  the  judges  are  almost  incessantly  occupied, 
either  in  the  Exchequer  Chamber,  or  in  attending  the  Privy 
Council,  or  the  House  of  Lords,  or  in  assisting  the  Chancellor, 
or  at  the  Old  Bailey,  or  otherwise,  so  that  they  have  scarcely 
time  for  adequate  exercise  or  repose. 

In  so  extensive  a  community  as  England  or  the  United  s.  WbatreU. 
Kingdom  it  can  rarely  occur  that  relationship  or  other  objec-  l^reVpredudet 
tion,  usually  constituting  a  ground  of  challenge  to  a  juryman,  a  judge  from 
can  exist  so  as  to  render  it  improper  for  sl  judge  to  act.    The  ^    8  ■• "" 
greatest  delicacy  however  is  constantly  observed  on  the  part  of 
the  judges,  so  that  they  never  act  when  there  could  be  the 
possibility  of  doubt  whether  they  would  be  free  from  bias. 
Anciently  a  judge  could  not  try  a  civil  or  criminal  case  in  the 
county  in  which  he  was  born  or  inhabited ;  but  that  impedi- 
ment and  exclusion  being  found  exceeduigly  inconvenient  and 
an  indulgence  of  unnecessary  jealousy,  was  expressly  altered 

(f)  Rmoe  ▼.  Roach,  1  Maule  &  ScL  (K)  1  W.4,  c.  70,  s.  1. 

a04  ;  Evans  ▼•  SouU»  t  Id.  1  ;  Thonuu  v.  (i)  Id,  sect.  9.    See  observations  on 

Courtney,  1  Bar  &  Aid.  1  ;  M'Neibge  ▼  the  altered  practice  of  giviug  judgment 

HoUowttv,  Id.  US  ;  Wilson  r.  Dickson,  ft  in  criminal  cases  on   the  circuit  imme- 

U.t;Cartwrightv,Kecly,  7  Taunt,  199,  d lately  after    trial,    Chitty's    Summary 


Tidd,  39,  40,  9  edit.  Practice,  185  to  188,  and  post, 

(g)    See   the    enactments    concbely         (k)  Id,  sect.  8. 
«totcd»  Tidd,  39,  40. 
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IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 


CHAP.  I. 

I.   1m  BATfC. 


bj  statutes.  (0  A  recent  decision  in  the  Privy  Council,  that  a 
.  judge  could  not  sit  in  that  character  in  a  cause  wherein  his  de- 
ceased wife's  nephew  was  interested,  because  the  feelings  of 
such  collateral  relationship  are  not  to  be  considered  as  deter- 
mining with  the  death  of  the  wife,  evinces  that  the  slightest 
degree  of  relationship  would  induce  a  judge  to  decline  inter- 
fering, (in)  And  the  conmion  law  establishes  that  the  sUghtesi 
degree  o(  peaumBvy  interest  would  be  considered  an  insuper- 
able objection*  (») 


CoDsequeDces 
of  the  judges 
differing  iii 
opioioD. 


When  tlie  judges  differ  in  opinion  the  judgment  or  decision 
depends  on  the  majority  in  number,  without  regard  to  any  dis- 
tinction between  the  Chief  Justice  or  the  Chief  Baron ;  (o) 
though  in  making  general  rules  or  orders  under  the  1  W.  4,  c.  70^ 
s.  11,  or  the  3  &  4  W«  4,c.  4S,  s.  1,  the  three  chiefs  must  con- 
cur with  the  majority  or  the  rules  cannot  be  made.  If  the  Court 
should  be  equally  divided,  as  two  for  and  two  against  a  rule  or 
demurrer  or  motion  in  arrest  of  judgment  or  for  a  new  trial,  or 
judgment  on  verdict  or  other  proceeding,  then  there  can  be  no 
mie,  order,  or  judgment ;  but  in  such  a  case,  where  considerable 
property  is  at  stake,  or  it  is  otherwise  important  to  have  a  decision 
in  a  Court  of  Error,  and  it  is  desired  to  take  the  cause  into  the 
Exchequer  Chamber  or  House  of  Lords,  it  is  usual  for  one 
of  the  judges  to  withdraw  his  opinion,  so  as  to  prevent  an 


(I)  3  BIb.  Com.  271 ;  4  Bla.  Com.  69, 
60;  18G.2,c.27;  49G.3,c.91.  But 
rtlll  !t  IB  ezceediiiglj  important  that  a 
jodge.  (when  actiag  ia  such  connty,  or 
indeed  in  any  other,  where  he  may  ha^e 
relations  or  Intlniate  acquaintance,)  sbonid 
during  his  circuit,  or  whenever  he  is  exer- 
cising his  judicial  functions,  separate  Iiim- 
self  fram  their  society  ;  for  although  it  is 
well  known  amongst  honourable  men  that 
the  only  danger  from  relationship  with  a 
judge  or  arbitrator  is  that  lie  may  be  in- 
clined to  decide  against  his  relation  for 
fearof  i^gard  warpmg  his  judgment,  yet 
the  vulgar  will  think  otherwise.  I  know 
professionally  that  the  late  Mr.  Justice 
Tsantoni  one  of  tlie  most  highly  hunoor- 
able  and  best  of  men,  was  subjected  to 
a  libel  in  a  cause  of  Blake  t.  Pilford,  tried 
on  the  western  circuit,  a.d.  1839,  merely 
because  some  persons  supposed  to  be  his 
relations  and  to  be  also  related  to  the  de- 
fendant attended  the  Court  during  the  trial 
and  sat  near  (he  judge  and,  as  was  sap- 
posed,  partook  of  refreshment  in  bis  ante- 
room. 

(m)  Becquet  v,  Lempriere,  1  Knapp's 
Rep.  376. 

(n)  Matthew  v.  Olleston,  4  Mod.  996 ; 
Comb.  218  3  Hard.  44;  Hob.  87 ;  and  see 


3  Bia.  Com.  299,  ante,  3d  part,  p.  83,  as  to 
who  may  be  an  arbitrator.  On  a  motion  for 
a  new  tnal  in  Dauneey  v.  B^rfc^.T.T.  1 8«7, 
Lord  Tenterdenand  the  rest  of  the  judges 
granted  a  new  trial  principally  on  the 
ground  that  one  of  the  special  jurors  who 
had  given  the  plaintiflf  a  verdict  for  lOOOL 
damages  was  also  one  of  his  assignees, 
althoQgh  he  coald  have  no  beneScial  in-^ 
terest  in  the  verdict,  which  was  given  in 
an  action  for  criminal  conversation  with  the 
plaintiff's  wife,  commenced  after  he  hadob« 
taiued  his  certificate,  the  Court  observing 
that  the  circumstance  of  the  juror  being  an 
assignee  might  constitute  a  bias  or  inclina- 
tion in  the  plaintiff's  favour,  and  that  it  was 
important  for  the  administration  of  justice 
that  in  every  department  it  should  he  free 
even  from  the  breath  of  suspicion. 

(o)  See  Selby  v.  Bitrdons,  3  Bar.  & 
Adolp.  2,  where  the  two  puisne  judges 
but  recently  appointed  on  correct  ground 
differed  from  and  consequently  overruled 
the  decision  of  that  distinguished  lawyer 
the  deceased  Lord  Tenterden  j  a  memora- 
ble instance  of  the  uncertainty  which 
must  ever  accompany  legal  opinions,  and 
admirably  calculated  to  moderate  conceit 
in  any  extent  of  legal  knowledge. 
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FIRST,  IN  THE  COURT  IN  BANC.  11 

equal  diTision  and  enable  the  two  judges  then  constituting  a  CHAP.  l. 

majority  to  declare  their  formal  judgments,  by  which  means  ^'  ^'^  ^V^ 
there  may  be  an  appeal  to  the  highest  tribunal. 


The  jurisdiction  of  the  judges  is  limited  by  statutes  or  eixpress  5.  Limits  of  the 
rules,  or  by  the  practice  or  usage  of  the  Courts,  from  which  {be'jlJa*^.^^) 
they  cannot  deviate  unless  by  consent  of  the  parties  or  as  a 
condition  of  granting  some  favour  or  permitting  some  act 
which  it  is  discretionary  in  the  Court  to  refuse ;  as  if  a  defend*- 
ant  apply  for  a  new  trial  the  Court  may  refuse  it  unless  he 
bring  the  sum  recovered,  or  a  part,  into  Court  as  a  certain 
security  for  the  result;  but  they  could  not  ex  tnero  fiwiu 
unpose  such  terms  during  an  action.  And  the  fbil  Court  fai 
Banc  could  not  any  more  than  a  judge  give  more  time  to  a 
defendant  for  the  payment  of  a  debt  recovered  than  the  oidi^ 
nary  practice  at  law  allows;  {q)  although,  under  the  recent  acts 
1  W.  4,  c.  7,  s.  g,  and  8  &  4  W.  4,  c.  4«,  s.  18,  19,  a  judge, 
and  even  a  sheriff,  has  a  discretionary  power  to  expedite  execu^ 
tion  immediately  or  soon  after  verdict  in  an  actbn ;  and  although 
under  most  of  the  Court  of  Request  Acts  the  commissioiierB 
for  carrying  the  same  into  execution  have  power  to  direct  by 
what,  if  any  instalments,  a  debt  shaH  be  paid,  and  it  might 
perhaps  be  well  to  vest  similar  powers  in  the  superior  judges,  (r) 


Second, — T%e  Practice  Court. 

II.  Those  who  have  been  aocustomed  to  Attmd  the  mpcrior  jj^  Practice 
Courts  of  Law  at  Westminster,  where  fbar  jtidges  coRStantly       Court. 
preside,  and  who  have  witnessed  the  great  advantages  resulting  of  one  jad^  In 
from  those  four  communicating  with  each  other   pendias  an  the  Practice 

,         ,  .        ^1       •     ,.   _,.         /.  ^L   .  •    •         i_    Court  dunng 

ai^gmnent,  and  oompanng  ttie  tnchnrnttem  of  uieir  epinioas  be*  the  terms. 
ibre  they  «fe  openly  declared,  thereby  preventing  the  hasty  Creation  and 
statement  of  an  opinion  to  which  in  the  ordinary  attachment  to  l^e  Practice**'^ 
consistency  there  might  be  a  natural  but  injurious  inclination  Court  in  gene- 
le  adiwre,  will  ondeubtedly  prefer  such  tribunal  to  that  where  "^* 
onljf  one  Judge  presides,  as  in  the  Courts  of  Equity  and  Spiritual 


(p)  And  as  regards  juru<2ic<ion  eacli  trespass  would  liej    10  Cole,  76a;  S 

Coart  u  so  strictly  confined  to  its  proper  Bulst.  64. 

lioits  tliat  it  has  been  said  that  if  the  (9)  Kirhy  ▼.  I^Uitr,  S  Cromp.  &  M; 

Court  of  King's  Bench   should    issue  a  315. 

grmnd  cape  in  a  real  action,  and  cause  it  (r)  Sec  an  instance  in  39  8c  40  0.  3,  c 

to  be  pot  In  force,  that  Court  having  no  194,  s.5,  in  the  Court  of  HeqoestB  for 

jorisdiction  over  real  actions,  an  action  of  London,  Chitt^''s  Col.  Stat.  32d« 

Digitized  by  VjOOQIC 


12  IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 

CHAP.  I.     Courts,  where  the  most  important  matters  are  decided  by  such 
^''  ^vrtV"  «ngle  judge.    It  will  however  be  admitted  that  at  law  as  well 

as  in  equity  many  matters  very  frequently  arise  which  are  not 

of  sufficient  difficulty  or  importance  to  require  the  united 
wisdom  of  four  judges,  but  may  be  safely  determined  by  one.(«) 
Nevertheless,  before  the  recent  act,  11  G.  4  and  1  W.  4,  c. 
70,  s.  1,  it  was  essential  that  almost  every  matter  should  be 
determined  in  full  Court,  and  the  jurisdiction^of  one  of  them 
during  the  terms  to  sit  apart  was  confined  to  the  Court  of 
King's  Bench  under  the  then  existing  act,  (i)  and  even  there 
was  very  limited  and  depended  entirely  on  particular  enact- 
ment; for  as  the  Courts  of  Law  were  constituted  and  designed 
to  be  holden  before  the  /our  judges  of  each,  it  was  considered 
the  absolute  right  of  the  suitors  in  all  cases  to  have  the  de- 
cision of  the  four  judges,  unless  prevented  by  illness  from 
attending;  and  even  bail  could  not  legally  have  justified  in 
chambers  in  term  time  unless  by  consent,  (u)  And  it  was  even 
enjoined  by  express  rule  of  the  Court  of  King's  Bench  and 
Common  Pleas  that  no  business  should  be  transacted  before  a 
judge  at  chambers  during  the  sitting  of  the  Courts  at  West- 
minster ;  (or)  and  the  consequence  was  that  in  term  time  the 
judges  could  only  transact  business  at  chambers  in  term  time 
in  the  evening,  or  at  least  during  hours  when  the  Court  was 
not  sitting.  The  57  G.  3,  c.  11,  confined  to  the  Court  of 
King's  Bench,  was  the  first  act  for  altering  the  practice  in  this 
respect,  and  after  reciting  "  that  the  Court  of  King's  Bench,  by 
reason  of  the  great  increase  of  business  therein,  had  of  late 
been  much  occupied  during  term  in  the  adding  and  justifying 
of  special  bail,  whereby  other  business  of  great  public  concern 
bad  been  much  obstructed  and  delayed,  and  that  it  would  tend 
materially  to  remedy  that  inconvenience  if  one  of  the  judges  of 
the  same  Court  should  be  enabled  to  sit  and  proceed,  when 
occasion  should  so  require,  upon  the  said  business  of  adding 
and  justifying  bail  in  some  place  in  or  near  to  Westminster-hall, 

(i)  Before  Uie  11  G.  4  and  1  W.  4,  c.  hour  afterwards  the  same  bail  were  rejected 

70,  it  fre^uentlj  bordered  on  the  ridicu-  either  bv  a  different  course  of  proceeding 

looi  to  witness  two  if  not  four  learned  in  the  King's  Bench  or  the  more  active 

Serjeants  supporting  or  opposing  bail,  and  inquiries  of  tlie  plaintiflf's  attorney  and  his 

the  four  judges  almost  vying  with  each  better  affidavits. 

otiicrin  acuteness  and  skill  in  endeavouring         (()  67  O.  3,  c.  11  ;  1  G.  4,  c.  55,  s.  3. 
to  elicit  truth  from  such  bail  with  respect         (u)  HawlUm  ▼.  PUmer,  8  Bla.  Rep. 

to  their  property  or  other  matter,  and  1064 ;  Tidd,  {63. 
when  it  (requcntly  occurred  that  in  such         (x)  Rule  M.  11  G.  1,  K.  B.;  R.  T. 

Court  the  cunning  of  the  bail  succeeded  14  Car.  8,  Reg.  8,  K.  B.,  Tidd,  509  ;  and 

against  ail  the  learning  and  experience  of  R.  H.  17G.  8*  C.  P.  Rescinded  in  K.  B. 

the  judges  and  Serjeants  and  the  bail  there  by  Rule  Mich.  T.  8  G.  4 ;  see  5  Bar,  & 

JQitified  j  but  perhaps  within  a  quarter  of  an  Aid.  817,  and  Tidd,  509. 
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SKCONBLT,  IN  THE  PRACTICE  COURT.  13 

Other  than  the  usual  place  of  sitting  for  the  whole  Court,  whilst     OHAP.  I. 
others  of  the  judges  of  the  same  Court  should  proceed  in  the  !!•  Practice 

despatch  of  the  other  business  of  the  same  Court  in  their  ordinary — 

place  of  sitting  in  Westminster-hall/'  then  enacted  accordingly, 
and  that  tbe  proceedings  so  had  should  be  as  valid  and  efiectual 
as  if  transacted  by  or  before  the  full  Court,  (y)  But  still  the 
ancient  practice  of  bail  justifying  in  full  Court  in  the  Common 
Pleas  and  Exchequer  continued,  and  in  the  King's  Bench  the 
single  judge  sat  in  what  was  called  the  Bail  Court  at  half-past 
nine  o'clock  in  the  morning  to  hear  the  oppositions  to  and 
justification  of  bail,  and  to  discharge  imprisoned  debtors  under 
the  Lords'  Act,  and  which  business  frequently  detained  him  in 
that  Court  until  twelve  o'clock,  and  on  the  ninth  day  of  the 
term,  when  the  number  of  bail  was  the  greatest,  he  was  fre- 
quently detained  till  near  two  or  even  three  o'clock,  whilst  the 
other  three  judges  met  in  banc  at  ten  o'clock  to  hear  sometimes 
motions  and  rules  quite  of  course,  and  by  which  the  more 
important  business  was  delayed  ;  and  constantly  at  about  three 
o'clock  one  of  the  puisne  judges  was  obliged  to  leave  the  Court 
to  despatch  the  usual  chamber  business,  so  that  the  time  when 
the ybvr  judges  actually  heard  the  most  important  business  was 
too  limited,  and  in  consequence  much  of  the  business  accumu- 
lated towards  the  end  of  the  term  and  on  the  last  day  of  each 
was  either  pressed  to  a  reference  before  the  master  of  the 
Court  or  his  deputies,  or  was  enlarged  until  the  next  term, 
occasioning  a  great  increase  of  expense  as  well  as  serious 
delay,  (z)  In  order  therefore,  as  appears  by  the  recital  in  the 
act  1  W.  4,  c.  70,  s.  1,  intituled  "  An  Act  for  the  more  effectual 
Administration  of  Justice  in  England  and  Wales,"  that  the 
appointment  of  an  additional  puisne  judge  to  each  of  the  supe- 
rior Courts  of  Common  Law  might  cause  much  greater  facility 
and  despatch  of  business  therein^  enabled  his  Majesty  to  appoint 
an  additional  puisne  judge  to  either  of  the  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  and  that  after  such 
appointments  the  puisne  judges  of  each  Court  should  sit  by 
rotation  in  each  term  or  otherwise,  as  they  should  agree 
amongst  themselves,  so  that  no  greater  number  than  three  of 

(y)  Ik  will  be  obseired  that  this  act  the  dignity  of  those  Courts,  see  anU,  1%, 

was   eonfined   to    the    Coart  of  King's  iiote(s). 

Bench  and  did  not  extend  to  the  Common         (s)  Also  since  that  enactment  the  ne- 

Pleas  or  Exchequer;  and  hence,  after  this  cessity  for  an  additional  judge  has  been 

enactment  and  unti!  the  1  W.  4,  c.  70,  s.  increased  by  the  act  3  &  4  W.  4,  c.  41, 

t.  the  proceeding  in  opposing  and  justify-  requiring  the  frequent  attendance  of  some 

ing  bail  continued  to  be  transacted  in  tliose  of  the  judges  at  the  judicial  committee  of 

Courts  before  all  the  four  judges  or  barons  the  Privy  Council ;  ante,  vol.  ii.  573  to 

of  each,  and  sometimes  they  were  beneath  585. 
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H  IN  WHAT  BRANCH  OF  BACH  COVRT  TO  PROCEED, 

CHAP.  I«  tiem  shouU  sit  at  the  same  time  in  banc  for  the  transaction 
Court.  <(f  biuiness  in  term,  unless  in  the  absence  of  the  Lord  Ch^f 
Justice  or  Lord  Chief  Baron^  and  that  it  should  be  lawful  for 
anjf  one  qf  the  judges  of  either  of  the  said  Courts,  when  occasion 
should  so  require,  while  the  other  judges  of  the  same  Ck>urt 
are  sitting  in  banc»  "  to  sit  apart  from  them  for  the  business  of 
'^  adding  and  justtfying  special  bail,  discharging  insolvent 
'^  debtors,  (a)  administering  oaths,  receiving  declarations  re« 
'^  quired  by  statute,  hearing  and  deciding  upon  matters  on 
'<  nation,  and  making  rules  and  orders  in  causes  and  busi- 
'^  ness  depending  in  the  Court  to  which  such  judge  shall 
^'  belong,  (6)  in  the  same  manner  and  ufith  the  same  force  and 
^^  paUdity  as  may  be  done  by  the  Court  sitting  in  banc,"  And 
the  4tb  section  authoriaea  ^^  every  judge  of  the  said  Court,  to 
''  whatever  Court  he  may  belong,  to  sit  in  London  and  Middle- 
''  sez  for  the  trial  0/ issues  arising  in  any  of  the  said  Courts, 
'^  and  to  transact  such  business  at  chambers  or  elseu>here,{c) 
''  depending  in  any  of  the  said  Courts,  as  relates  to  matters  over 
'^  which  the  said  Courts  have  a  common  jurisdiction  (d)  and 
^'  as  may  according  to  the  course  and  practice  of  the  Court  be 
*'  transacted  by  a  single  judge.*' 

Since  this  act  a  puisne  judge  of  each  of  the  Courts,  during 
the  terms,  may  set  apart  in  a  separate  Court  when  the  press  of 
business  requires  s  and  in  the  King's  Bench  one  of  the  puisne 
judges  in  rotation,  and  usually  for  a  term  continuously,  sits  at 
half-past  nine  o'clock  in  the  morning  every  day,  until  the  busi- 
ness brought  before  him  has  been  disposed  of,  or  until  the 
afternoon,  excepting  on  those  appointed  days  when,  during  the 
term,  he  may  have  to  try  common  jury  causes. 

(a)  The  first  enactment  of  tbU  nature  heretofore.*  And  an  applieation  by  an 
was  57  O.  3,c.  11,  followed  by  1  G.  4,  c.  imprisoned  debtor  for  his  discharge  after 
55,  s.  9,  and  S  0.4,  c.  19t,  but  virtually  a  year's  imprisonment  for  a  debt  or  da- 
repealed  by  this  act,  1  W.  4,  c.  70.  The  mages,  under  48  G.  3,  c.  193,  is  still  to 
Insolvent  Act,  1 W,  4,  c.  38,  s.  10,  transfer-  be  made  to  a  single  judge  in  that  Court.t 
red  the  diieharse  of  Imprisoned  debtors  un*  (6)  This  only  gives  power  to  pronounce 
der  the  liords'  Act,  33  0. 2,  c.  28,  s.  13  to  a  rule  or  order  in  a  particular  capsOi  and 
Id,  on  their  own  petition,  to  the  Insolvent  not  an  authority  to  make  rules  or  orders 
Court.  So  that  no  longer  is  anv  judge  of  affacting  the  ^fnmii  pmclice  of  the  Conrt, 
either  of  tlie  superior  Courts  ourthcned  (c)  Consequently  any  jud^e  on  the 
with  tliat  disagreeable  branch  of  business*  circuit,  to  whatever  Court  he  may  belong. 
But  the  compudtve clauses,  on  the  applica-  may  amend  ;  and  see  1  G.  4,  c.  55,  s.  5, 
tion  of  a  ereditor,  viz.  32  G.  2,  c  28,  s.  9  G.  4,  c.  15,  3  &  4  W.  4,  c.  42,  s.  23. 
16,  are  still  In  force,  and  are  to  be  made  (d)  3ee  construction,  poil,23t 
to  a  single  judge  in  the  Practice  Court  as 


*  See  cases  Chitty's  Col.  SUt.  581  to  damages,  Winter  ▼.  EUiot,  1  Adolp.  & 

586.  Ellis,  24  j  but  not  to  Imprisonment  for  a 

t  See  Chitty's  Col.  SUt.  589,  590,  10  contempt  of  an  Ecclesiaitical  Court,  Ex 

Bar.  &  Cres.  481.    That  act  extends  to  parte  Kaye,  1  Bar.  &  Adolp.  652. 
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SECONDLY^  IN  THB  PRACTICB  COURT*  15 

A  puisne  judge  of  the  Court  of  King's  Bench  in  rotation^  for     CHAP.  I. 
a  term,  aits  in  a  small  Court  on  the  left-hand  side  of  the  pas-  ^^'coVbT^* 
sage  leading  from  Westminster  Hall  into  the  principal  Court  of  „,^    \,  _. 

v      *    n        M  11.  1  •..  n         -.-.r  Where  holdcn. 

lungs  iSench,  and  havmg  also  a  direct  entrance  from  West- 
minster Hall,  and  is  now  usually  called  the  Praciice  Courts 
though  sometimes  called  the  Bail  Court,  (d) 

The  puisne  judge  of  the  Court  of  Common  Pleas,  before  the  Common  Pleas. 
destruction  of  the  Houses  of  Lords  and  Commons,  in  October, 
1834v  also  in  rotation  usually  sat  for  the  purposes  mentioned  in 
the  act  at  ten  o'clock  in  the  morning  on  each  day  of  term,  in  a 
small  Court  in  Westminster  Hall,  situate  immediately  up  steps 
on  the  left  of  the  entrance  into  the  Hall,  and  called  the  Court 
Palatine  of  Lancaster,  and  he  afterwards  at  the  usual  hour 
attended  at  chambers,  (e)  But  on  the  4th  of  November,  1834^ 
Mr.  Justice  Gaselee  came  upon  the  bench  of  the  principal 
Court  of  Common  Pleas,  before  the  other  learned  judges 
entered  the  Court,  and  stated  to  the  bar  that  for  the  remainder 
of  that  term  one  of  the  judges  would  sit  in  the  ordinary  Court 
in  which  the  full  Court  was  held*  at  a  quarter  before  ten 
o'clock,  to  hear  motions  on  justification  of  bail,  as  from  the 
then  state  of  the  Hall  there  was  no  other  place  to  sit  in  for 
that  purpose. 

A  puisne  judge,  or  Baron  of  the  Court  of  Exchequer,  also  Exchequer. 
in  rotation,  sits  in  the  same  place  as  the  Court  in  Banc,  to  hear 
justifications  and  oppositions  of  bail,  though  at  an  earlier  hour. 
But  in  practice  even  the  most  ordinary  motions  relating  to 
practice  are  heard  and  determined  in  full  Court,  and  conse« 
quently  the  authority  of  the  decisions  in  the  Court  of  Exchequer 
on  matters  of  practice,  under  the  Uniformity  of  Process  Act,  H 
W.  4,  c.  39,  may  be  considered  of  more  weight  than  those  of 
the  Practice  Court  attached  to  the  Court  of  King's  Bench. 

The  enactments  in  11  6.  4,  and  1  W.  4,  c.  70,  as  far  as  re-  s.  The  opera- 
spected  the  justification  of  bail,  was  a  repetition  of  the  ju-  cTlndVw 
risdiction  given  to  a  single  judge  by  57  G.  3,  c.  Il,  and  S  4,c.  70,  asto 
G.  4,  c.  48,  with  the  additional  power  of  hearing  and  deciding  ^^^^l^""^'"^ 
tipan  nmtiere  on  moiionf  and  making  rule$  and  orders  in  causey 
and  business  depending  in  the  Court,  (i.  e.  in  each  particular 
action  or  proceeding  depending  there).      After  the  king  had  4.  The  extent 
exercised  this  power  by  appointing  an  additional  judge  to  each  ani^Murac'of 
of  the  superior  Courts  in  Michaelmas  term,  1830,  Lord  Ten-  jr^JJf^*"^^",^ 

of  King's  BeDch. 


(4)  See  Mr.  DowUng's  Rf  porU  of  the         («)  Archbold,  Pr.  C.  P.  [9]. 
decUioos  io  this  Coort. 
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16  IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 

CHAP.  I.  terden  informed  the  bar,  '*  that  in  addition  to  the  powers  then 
CouHT.'*^*  already  exercised  by  one  Judge  sitting  apart  from  the  others 

" in  the  Bail  Courts  aU  matters  of  practice  would  for  the  future 

be  determined  by  him.  (/)  And  since  this  enactment  it  has 
become  usual,  at  least  as  respects  the  Practice  Court  of  the  King's 
Bench,  held  before  one  judge  in  rotation,  not  only  to  hear  and 
determine  common  matters  of  practice^  but  also  in  ordinary  cases 
even  motions  for  writs  of  mandamus  and  of  prohibition,  certio- 
rari, &c«  (jg)  But  if  any  doubt  should  arise  in  the  mind  of  the 
presiding  judge  as  to  the  propriety  of  granting  any  such  rule, 
he  usually  refers  the  party  applying,  to  the  full  Court,  or  him- 
self consults  the  judges  thereof;  and  should  rules  nisi  be 
granted  in  any  of  the  above  instances,  viz.  of  mandamus  or 
prohibition,  cause  against  the  same  is  generally  shewn  in  full 
Court.  So  cases  of  difficulty  are,  at  the  instance  of  the  judge 
himself,  ^xm^omo^ti,  sometimes  redargued  before  the  full  Court; 
that,  however,  is  only  in  the  judge's  discretion,  for  the  deci- 
sion of  the  single  judge  is  conclusive  in  aU  matters  brought 
before  him^  unless  he  think  fit  to  open  the  case  for  a  rehear- 
ing ;  (g)  in  which  respect  the  decision  of  a  single  judge  in  the 
practice  Court  differs  very  materially  from  the  decision  of  a 
judge  at  chambers,  which  does  not  preclude  an  appeal  to  the 
full  Court  on  the  merits,  except  in  those  few  cases  where  the 
legislature  has,  by  the  terms  of  an  enactment,  expressly  directed 
that  the  judge's  decision  shall  be  final. 

The  Interpleader  Act,  1  &  3  W.  4,  c.  58,  s.  5,  we  have  seen, 
expressly  provides,  that  if  upon  application  to  a  judge  in  the 
first  instance,  or  in  any  later  stage  of  the  proceeding,  he  shall 
think  thematter  more  fit  for  the  decision  o(  the  Court,  he  is  autho* 
rized  to  refer  the  matter  to  the  Court,  and  thereupon  the  Court 
shall  and  may  hear  and  dispose  of  the  same  in  the  same  manner 
as  if  the  proceeding  had  originally  commenced  by  rule  of  Court 
instead  of  the  order  of  a  judge,  (h) 

It  should  seem  that  when  summary  jurisdiction  has  by  the 
terms  of  an  enactment  been  given  to  the  Court,  and  not  merely 
to  a  single  judge,  the  Court  in  Banc  ought  to  decide  in  a  case 
of  that  nature,  and  not  a  single  judge,  (t)  as  it  can  scarcely  be 


(/)  1  Dowl,  Prac.  Rep.  Preface  iv.  ([i)  For  iiutance,  cases  of  awards,  an- 

(g}  Ibid.  nuities,  and  mortgage  deeds,  ante,  ▼ol.  ii. 

(h)Jntf,To].ii.S45,note(5).  ItwUIbe  St8  to  333;  appeals  bj  tenants  against 

observed,  that  the  desire  of  the  suitor  to  joslices*  decision,  id,  361,    vihere  it  is 

appeal  to  the  full  Court  is  not  allowed  to  manifest  the  legislature  intended  that  (he 

have  anj  effect,  hut  it  rests  entirely  upon  matter  should  l«  determined  upon  in  (lie 

the  discretion  of  the  judge.  Court  in  Banc. 
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SECONDLY,  IN  THE  PRACTICE  COURT.  17 

supposed  that  the  11  G.  4,  and  1  W.  4.  c.  70,  s.  1,  without     CHAP  I. 
expressly  referring  to  the  particular  statutes,  giving  summary      *  co*urt.'^* 
jurisdiction  to  the  whole  Court,  intended  to  deprive  suitors  of  — — — 
the  benefit  and  security  in  the  decision  of  several  judges  in  lieu 
of  one. 

The  common  paper ^  as  it  is  technically  termed,  and  including  Common  paper 
demurrer  books,  writs  of  false  judgment,  and  writs  of  error,  to^^Jjf^'^of 
(now  only  from  inferior  Courts,)  when  not  set  down  for  argu-  thUCoart. 
ment  io  full  Court,  or  when  so  set  down,  if  counsel  cannot,  in 
answer  to  an  application  for  imnaediate  judgment,  suggest  to 
the  satisfaction  of  the  judge  some  arguable  point,  are  also  dis- 
posed of  in  this  Court ;  but  special  cases,  and  really  arguable 
demurrers,   must  be  decided  in  banc.    A  separate  peremp- 
tory  paper,  containing  all  matters  of  practice,  as  principally 
rules  for  judgment  as  in  case  of  a  nonsuit  and  other  short  prao^ 
tical  rules,  is  made  out  and  cleared  in  this  Court,  in  the  sam^ 
manner  as  in  the  Court  in  Banc. 

As  regards  the  despatch  of  business,  unquestionably  this  6.  limited  ex- 
Court,  holden  before  a  single  judge,  is  useful ;  but  unless  very  Su'^^^t ' 
cautiously  exercised,  it  might  become  a  most  objectionable 
tribunal.  *  It  is  true  that  there  are  some  of  the  most  experi- 
enced officers  of  the  principal  Court  usually  attending  to  inform 
the  judge  of  what  they  consider  to  be  the  established  practice 
of  the  Court  in  case  he  should  think  fit  to  consult  them,  yet 
if  hereafter  it  should  be  possible  that  a  single  judge  should 
be  too  confident  in  his  own  opinion  to  think  it  expedient  to 
consult  such  officers,  serious  inconyeniences  might  result. 
It  has  not  unfrequently  occurred,  that  the  rights  of  suitors 
havcj  in  one  term^  been  decided  upon  by  a  single  judge  in  one 
way^  when  another  judge,  who  has  presided  the  term  before, 
decided  diffisrently,  which  could  scarcely  occur  in  the  full 
Court,  where  we  have  seen  it  is  a  maxim  that  the  parties  to 
each  cause  are  entitled  to  be  satisfied  by  knowing  the  opinion 
of  each  judge,  and  the  grounds  on  which  it  is  founded,  and 
that  therefore  each  judge  should  deliver  his  opinion  seriatim, 
so  as  not  only  to  evince  his  concurrence,  but  also  the  principle 
upon  which  his  decision  proceeds ;  and  the  full  examination  of 
the  subject  in  Banc  leads  to  a  better  decision.  (Jk)  And  cer- 
tainly there  are  many  cases  of  practice  involving  very  intricate 

(fc)  Ante,  7,  ii.(o).  Per  Ba^Iej,  B.,  in  parties  to  the  cause  are  eniUled  to  be  sa- 

Young  V.  TmnUvgif  1  T^r.  Bep.   $38,  tisfied   bv  knowing   the   opinion  of  each 

where  he  said,  '*  Although  Lord   Ljrnd-  judge,  and  the  grounds  on  which  it  is 

horst  has  in  a  great  degree  anticipated  the  founded/' 
judgment  which  I  intended  to  deliver,  the 

VOL.  III.  C 
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18  IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED^  &C. 

CHAP.  T.      questions  of  law  or  fact,  and  either  directly  or  collaterally, 
^^  Co"uH  "^*  ^'  ^^  respect  of  the  amount  of  costs,  of  great  importance,  and 

•" require  the  opinions  of  several  judges,  and  are  unfit  to  be 

decided  by  one.  (I)  This,  therefore,  is  a  jurisdiction  not  in 
practice  to  be  extended,  more  especially  as  it  would  be  objec- 
tionable, and  contrary  to  the  intention  of  the  statutes,  which 
have  delegated  a  summary  jurisdiction  to  the  superior  Courts 
of  law,  as  the  Habeas  Corpus  Act,  the  Arbitration  Act,  the 
Annuity  Act,  the  Landlord  and  Tenant  Act,  and  some  others 
presendy  noticed,  for  a  singb  judge  to  decide  in  such  cases ; 
but  yet  we  find  recent  decisions  where  a  single  judge  has  de- 
cided even  upon  the  jurisdiction  of  the  Ecclesiastical  Courts,  (m) 
It  will  be  observed,  upon  examination  of  the  reports  in  the  Court 
of  C.  P.,  that  points  of  practice  are  there  discussed  in  banc ;  and 
from  Mr.  Tyrwhitt's  reports,  and  those  of  Messrs.  Crompton, 
Meeson  and  Roscoe,  in  the  Exchequer,  that  Court  also  in  ge- 
neral continues  in  banc  to  decide  upon  all  questions,  even  of 
practice,  of  the  least  doubt,  difficulty,  or  novelty,  and  conse- 
quently it  may  be  presumed  that  the  decisions  of  the  Courts  of 
Common  Pleas  and  Exchequer  are  more  to  be  depended  upon 
than  those  in  the  Practice  Court  of  K.  B. 

Certainly  it  would  be  objectionable  and  unconstitutional  for 
SL  single  judge  to  assume  to  decide  upon  a  point  manifestly  in- 
tended by  the  legislature  to  be  determined  by  the  full  Court,  (n) 
But  at  the  same  time,  when  it  is  recollected  that  at  Nisi  Prius, 
(excepting  on  triak  at  bar),  only  one  judge  presides  and  deter- 
mines upon  law  and  fact,  and  that  in  Equity  and  Ecclesiastical 
Courts  only  a  single  judge  presides,  and  frequently  decides 
upon  most  important  and  difficult  questions,  perhaps  no  serious 
objection  could  be  made,  if  the  legislature  should  vest  even  ex- 
tended powers  in  a  single  judge  sitting  in  a  Practice  Court, 
provided  the  matters  should  be  formally  and  deliberately  in-' 
vestigated  upon  affidavits,  motion,  rule  nisi,  and  rule  absolute, 
and  openly  discussed  and  decided  upon  before  the  public  and 
hitelligent  officers,  a  jurisdiction  standing  certainly  on  very 
superior  and  preferable  grounds  to  any  proceeding  before  a 
single  Judge  at  chambers. 


!C)  See  ante,  7,  note  (ft).  in  vacation  a  nugle  judge  is  bound  to 

m)  Birch  ▼.  Browti,    1  Dowl.  Pr.  R.      decide ;  ante,  vol.  i.  686. 
395 ;  but  that  was  a  case  of  habeas  carput,         (n)  See  \n%i9nces,po$t,  J4. 


in  which,  by  statute  56  Geo.  3,  c.  100, 
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THIRDLTj  BSFORB  A  SINGLE  JUDGE  AT  CHAMBBRS,  19 

CHAP.  I. 

in.  Bbfobs 

ntrd.  The  Jurisdiction  of  a  Single  Judge  at  Chambers.        Siwolb  Jodob, 

Tiirdli/.  3y  long  established  usage^  each  of  the  judges  of  The  jarisdic- 
the  Courts  pf  I{:ing's  Bench,  Common  Pleas  and  EjLcbeqner,  jl^;^*^^*!' 
has,  at  cofnpHni  ff^w^  and  inf}^pendently  of  any  legisls^tiye  an-  ^^'  V^^^'  in 
thority,  at  his  chambers  exercised  a  very  exteusiye  jujrisdiptioa  tcrm.*(n)**' 
OTer  certain  minor  and  practical  proceedings,  especially  irrc"  i,  in  general. 
gukifiHes  that  arise  in  conducting  an  action  qr  defeqc^,  and 
this  as  well  in  the  yacatipps  as  4uring  the  four  terms.  It  VQuld  s.  This  jurii- 
be  difficult  if  not  impracticable  to  trape  the  incept%(m  of  this  Saw?"^"' 
pnptipe.  It  has  been  observed,  that  probably  it  originated 
either  iq  thp  oveirfloY  pf  the  business  of  thp  f^U  Court  in  term^ 
ot  the  e^pedieifcy  of  certain  matters,  probably  nauqh  pf  cpprsp, 
tbpfjgh  9pmetim^s  obstinately  disputed  by  t^e  parties,  beipg 
decide^  upon  or  transactp4  before  a  single  judge,  as  i^ell  tp 
avoid  the  expense  of  formal  rules,  as  to  prevent  tb^  iinpprt^nt 
tinfe  f^f  the  ppi^rt  in  Banc  being  ponsumpd  in  disposing  of 
tricing  inatfers;  and  in  the  vacation,  from  the  absolute  nepes^ 
sity  for  sonye  tribunal  having  power  to  interfere  and  relieve 
from  ^be  conseqpences  of  the  abuse  of  the  process  of  (he 
Cpuxf,  or  of  irrpgularitips,  as  by  illegal  arrest,  or  execution 
under  irregplar  or  insufficient  proceedings,  under  which  other- 
irise  a  party  i)9ight  continue  in  imprispnmept,  or  his  goods  be 
irretrievably  sold  under  an  execution,  sometimes  without  any 
redress,  and  at  least  not  otherwise  redeemable  pn^il  the  nexl: 
term.(n)  The  authority  of  a  judge  at  chambers  to  make  orders 
in  the  various  cases  which  are  brpught  before  him  is,  when 
^nsidered  upon  principle,  the  authority  of  the  Court  itself;  his 
order  may  be  cpnsidered  as  an  inceptive  act  of  the  Court ;  be 
plight  never  tp  piake  such  order,  unless  from  his  experience  in 
tb^  practice  of  the  Courts  be  knows  that  }i  is  most  probable 
tb^t  the  majority  of  the  Court  would  afterwards,  if  appealed  to, 
ratify  si^ch  order.  And  although  the  order  is  usually  obeyed 
fro^  respepti  or  fpar  of  its  being  afterwards  enforced  and  dis- 
ob^enpe  puni^pd,  yet  no  prder  which  is  made  can  be  pn- 
forppfd  )i>y  attadiment  until  it  has  been  first  piade  a  rule  of  the 
Co^fi,  and  the  party  who  disputes  the  propriety  of  the  order 
has  an  opportmnity  to  question  its  validity  by  application  to 
the  Court,  (o)    And  although  an  order  has  been  acquiesced  in 

(n)  See  in  general  Tidd,  9  cd.  509  to  diction  of  a  single  judge  at  chambers  eia- 

511,  469,  470;  and   see  pntt  summons  mined  and  illustrated  by  Tindal,  C.  ^.  In 

and  order;  Mr.  Bagley's  J?r.  Chambers,  Doe  d.  Pracott,  PBing.  104. 

per  tot.  a  distinct  work  upon  the  subject,  (o)  Per  Tindnl,  C.  J.  in  Voe  d.  Vrei' 

very  abljr  composed ;  and  sec  the  juris-  colt,  9  Bing.  104. 

c2 
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20  IN  WHAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 

CHAP.  I.  and  acted  upon^  still  it  must  be  made  a  rule  of  Court  before  an 
SiNGLK  Judge,  attachment  can  be  obtained  for  disobeying  its  directions,  {q) 
With  respect  to  Uttornies,  when  an  action  is  depending,  but  not 
otberwisCi  a  judge  at  chambers  may,  on  summons^  order  an 
attorney  to  pay  over  monies  received  by  him  for  the  use  of  his 
chent ;  (r)  and  there  are  numerous  other  instances  of  judge's 
orders  against  attornies.  {$) 

3.  A  single  Where  by  the  usage  of  the  Courts  a  judge  at  chambers  has 

judgc'sjuriidic-  jurisdiction,  and  it  has  been  the  constant  course  for  matters  of 

tionwhentobc  ^  .11..  it  ii«ii_  i_ 

resorted  to.  a  particular  description  to  be  disposed  of  only  there,  the 
judges  would  censure  the  making  an  application  to  the  Courts 
as  calculated  to  increase  the  costs ;  as  in  the  instance  of  a  mo- 
tion and  rule  to  compel  a  party  to  deliver  a  copy  of  an  agree- 
ment to  the  applicant  and  produce  the  original  at  the  stamp 
office  to  be  stamped,  which  is  an  application  usually  made 
with  success  at  chambers.  (0 

In  many  cases  authority  has  been  given  by  statute  in  express 
terms  to  a  single  judge  to  perform  certain  acts  at  chambers^  and 
we  have  seen  that  whenever  a  statute  gives  a  summary  juris- 
diction, the  terms  of  the  enactment  must  be  strictly  pursued,  iu) 
Thus  the  annuity  act  53  Geo.  3,  c.  141,  s.  5,  expressly  autho- 
rizes a  judge  of  the  K.  B.  or  C.  P.  (singularly  omitting  the 
Exchequer)  on  summons  to  make  an  order  for  the  production 
of  the  instrument,  by  which  an  annuity  or  rent  charge  required 
to  be  enrolled  under  that  act  shall  be  secured  ;  and  for  suffering 
the  complainant  to  take  copies  and  examine  the  same  with 
such  copies,  and  otherwise  in  the  premises  as  to  the  judge  shall 
seem  meet.  So  the  1  Will.  4,  c.  7,  s.  1,  enables  a  judge  to 
stay  judgment  on  a  writ  of  inquiry  in  vacation.  So  the  uni- 
formity of  process  act,  2  Will.  4,  c.  39.  s.  15,  and  Rule  M.T. 
3W.4,  183S,  enable  a  single  judge  in  vacation  to  make  an  order 
on  a  sheriff  to  compel  the  immediate  return  of  mesne  or  final 
process,  in  order  to  expedite  the  suit ;  though  it  would  seem 
to  follow,  that  during  term  the  Court,  and  not  a  single  judge, 
must  pronounce  the  rule  or  order  for  returning  a  writ*  And 
the  same  act,  section  14,  having  required  the  judges  to  make 
rules  for  the  effectual  execution  of  that  act  as  to  the  prescribed 
forms  of  process  and  indorsements  thereon,  all  the  judges  in 

(q)  Baker  v.  Rye,  1  Dowl.  Pr.  C.  689.        (r)  Price  N.  P.  S06;  ExparUHiggi,  1 

But  as  regards  a  judge's   order  upon  a  Dowl.  Pr.  C.  495. 
bailable  writ,  made  in  vacation,  if  it  be        (f)  Baglej  Cbam.  Pr.  47  to  55i  a  very 

disobeyed,  suUequent  compliance,  before  useful  work. 

the  next  term,  will  not  prevent  an  attach-        (t)  Reid  v.  Colman,  1  Cr.  &  M.  466. 
ment  from  issuing  nunc  pro  tunc,  see  Role        (u)  Ante,  vol.  ii.  S37,  note  (i). 
Mich.T,  3  W.  4, 1833. 
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M.  T.  3  W,  4, 1832,  promulgated  amongst  others  a  rule  that  any    j-^^i ^'  ^' 

omissions  in  any  writ  or  copy  or  indorsement  should  be  deemed  Singlb  Jvdoe. 

an  irregularity,  and  might  be  set  aside  as  irregular  upon  appli- 

cation  to  the  Court  or  to  any  judge.  And  therefore,  as  regards 

all  omissions  in  process,  or  copy  or  indorsements,  a  single  judge 

at  chambers,  as  well  in  term  as  vacation,  has  jurisdiction  to  set 

the  same  aside  for  such  irregularity.     So  the  3  &  4  WiU.  4, 

c.  4^  s.  17,  gives  a  single  judge,  as  well  as  the  Court  in  banc, 

jurisdiction  to  order  that  the  issue  or  issues  joined  in  an  action 

for  any  debt  or  demand  not  exceeding  twenty  pounds,  shall 

be  tried  before  the  sheriff  of  the  county  where  the  action  is 

brought,  (i.  e.  venue  laid,)  or  the  judge  of  any  Court  of  Record 

for  the  recovery  of  the  debt  in  that  county ;  and  in  case  it  should 

be  necessary  to  postpone  the  trial,  a  single  judge  impliedly  has 

power  to  give  effect  to  an  application  for  that  purpose,  (x)    So 

although  an  application  for  relief,  when  made  by  a  sheriff  uxiAeT 

the  sixth  section  of  the  interpleader  act,  1  &  2  Will.  4,  c.  68, 

must  be  to  the  Court  in  banc,  and  not  to  a  judge  at  chambers, 

who  has  no  jurbdiction ;  (y)  it  is  otherwise  under  the  first 

section  in  other  cases  when  the  application  may  be  to  the  Court 

or  a  judge ;  though  in  the  latter  case  with  an  appeal  to  the 

Court,  (z)    In  short,  there  are  so  many  modern  enactments 

giving  a  single  judge  jurisdiction,  that  with  the  exception  of 

a  few  provisions  of  a  general  nature,  it  becomes  necessary  in 

most  cases  to  examine  the  particular  powers  of  each  act. 

It  was  observed  by  Mr.  Baron  Bayley,  **  that  since  the  uni- 
formity of  process  act,  a  judge  at  chambers  is  in  a  very  different 
situation  to  what  he  was  in  before  that  act.  A  great  deal  of 
new  business  is  now  thrown  upon  him  in  vacation  by  the  2 
Will.  4,  c.  39,  s.  11 ;  and  although  the  act  certainly  does  not 
give  power  to  a  single  judge  in  express  terms,  yet  it  seems  to 
be  impliedly  given  him  in  some  cases  ;  as  where  a  declaration  is 
delivered  in  vacation,  and  is  irregular,  cannot  an  application  be 
made  to  a  judge  to  set  aside  the  declaration  with  costs  ?"  (a) 
In  other  words,  as  the  new  statutes  and  rules  founded  upon 
them  now  enable  the  parties  to  commence  an  action  and  proceed 
even  to  execution  in  the  same  vacation  when  the  Court  is  not 
sitting,  those  regulations  impliedly  give  a  single  judge  jurisdic- 
tion to  interfere  in  all  cases  of  irregularity,  and  all  other  neces- 
sary powers  essential  for  the  justly  taking  such  proceedings  in  a 
cause ;  for  otherwise,  from  want  of  the  full  Court  being  sitting, 
there  would  be  a  failure  of  justice.  It  must  also  be  observed,  that 


]6d,  166.  (i)  Per  Barley,  B.,  in  Hughu  7,  Brandy 

(y)  Per  Aldeifon,  B.,  id  Brackeribury    3  Dowl.  132< 


{x}  Packkam    ▼.    Newman,   5    Dowl.        (t)  1  &  ^  W.  4,  c.  58,  8.  4. 
"  166.  v«--..    .      w>    .    T,    . 

)  Per  Aldeifon,  B 

icrif,  3  Dowl  180.  ^  GoOglc 
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CHAP.  I.     the  uniformity  of  process  act,  2  Will.  4,  c.  39,  s.  14,  as  well  as 
sJ^LBruX.  the  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  11,  authorized,  and 

indeed  required  the  judges  to  make  rules  for  regulating  the 

practice ;  and  the  rule  thereon  of  Mich.  T.  8  Will.  4.,  a.  i>- 
1882,  expressly  orders,  ''that  if  the  processor  indorsements  do 
not  conform  to  the  forms  prescribed  by  the  statute  and  rules, 
the  same  may  be  set  aside  as  irregular  upon  application  to  the 
Court  out  of  which  the  process  issued,  or  io  any  judge J^  It 
has  also  been  decided,  that  applications  for  irregularities  must 
be  made  soon  after  they  have  arisen  and  in  vacaton ;  and  that 
if  the  party  wait  until  the  next  term  he  may  be  too  late.  (») 
Of  necessity,  therefore,  it  is  clear  that  the  jurisdiction  of  a  single 
judge  in  vacation,  has  impliedly  been  much  extended  by  the 
new  enactments  and  rules. 


4.  In  what  cases 
a  single  judge  or 
baron  of  either 
of  tbe  three 
superior  Courts 
may  act  in 
matters  not  de- 
pending in  his 
own  Court. 


As  it  frequently  occurred  in  the  vacation,  and  especially 
during  the  circuit,  that  although  a  judge  of  one  of  the  Courts 
was  in  ot  near  London,  yet  no  judge  of  the  particular  Cdurt 
in  relation  to  which  the  requisite  business  was  to  be  transacted 
was  at  hand,  the  11  Geo.  4  and  1  Will.  4,  c.  TO,  (which  in 
section  1  gave  the  power  of  appointing  an  additional  judge 
in  each  Court)  by  section  4  authorized  "  a  judge  of  either  of 
the  three  Courts,  to  whatever  Court  he  may  belong,  to  transact 
such  business  at  chambers  or  elsewhere,  depending  in  any  qf 
the  said  Courts,  as  relates  to  matters  over  which  the  said 
Courts  have  a  common  jurisdiction,  and  as  may  according  to 
the  course  and  practice  of  the  Court  be  transacted  by  a  single 
judge.*'    Since  which  enactment,  by  arrangement,  one  of  the 
fifteen  judges  during  the  circuit  remains  in  town,  and  transacts 
the  greater  portion  of  the  chamber  business  for  several  suc- 
cessive weeks,  but  is  occasionally  (but  in  practice  scarcely  for 
more  than  one  day)  assisted  by  the  two  judges  who  travel  the 
home  circuit,  and  who  avail  themselves  of  such  short  intervds 
as  may  occur  between  the  termination  of  the  assizes  Bt  one 
county  town,  and  the  day  appointed  for  opening  the  commissioii 
at  the  next,  to  return  to  London  for  that  purpose.  (6)    But 
this  rarely  occurs  excepting  on  the  return  of  the  judges  from 
Chelmsford  in  Essex,  for  usually  in  Kent,  Sussex,  and  Surrey, 
the  press  of  business  will  not  allow  them  time  to  come  to,  or  at 
least  remain  in  London,  for  any  time  suflScient  to  assist  the 
single  judge  who  continues  in  town.    It  will  be  observed,  that 
the  terms  of  the  act  limit  the  jurisdiction  of  the  single  judge 

,  (d)  Cox  V,  TulltKk,  3  T^rw.  Rep.  578,     M.  343. 

99  i)  EUUton  t.  Robiruon,  %  Cromp,  dc        (6)  Bagley's  Chombcr  Practice,  16* 
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not  merely  to  Buch  matters  over  which  the  judges  of  the  three      CHAP.  L 
Courts  have  a  common  Jurisdiction,  but  also  to  matters  that  swolw"iJ^*i. 

■ay  "  according  to  the  course  and  practice  of  tie  Conrt  be 

tramemcted  by  a  single  judge  ;*^  thus  leaving  it  in  each  par« 
tieulalr  case  to  be  ascertained  whether  the  established  course 
and  practice  of  the  Court  will  justify  the  single  judge  to  in- 
terfere. Under  11  Geo.  4  and  1  WiU.  4,  c.  70,  s.  4^  an  ^j^- 
davit  may  be  made  before  a  judge  of  one  Court,  though  the 
canae  to  which  it  relates,  and  in  which  it  is  to  be  used,  is  de- 
pending in  another  Court ;  and  this  even  in  cases  of  contempt 
of  a  Court  to  which  such  judge  does  not  belong ;  (c)  and  the 
Court  observed,  that  the  '^  common  jurisdiction''  mentioned  in 
the  act,  was  to  be  understood  with  reference  to  the  subject 
matter  of  the  application,  and  not  to  the  Court  itself,  (c)  How- 
ever, the  usual  practice  at  chambers  excepting  during  the 
cireuitB,  or  when  only  one  judge  is  in  town,  is  to  obtain  a 
sununons  returnable  before  a  judge  of  the  Court  in  or  relating 
to  which  the  business  is  to  be  transacted,  and  also  to  obtain  an 
order  of  a  judge  of  that  Court,  and  not  without  absolute  ne« 
oesrity  to  apply  to  a  judge  of  any  other  Court,  {d) 

The  56  Geo*  3,  c.  100,  expressly  authorises,  and  indeed  in 
cettain  cases  imperatively  requires^  any  judge  cht  baron  to  issue 
a  writ  of  habeas  corpus  in  tecation,  returnable  beibre  him  or 
any  other  judge  immediately ;  or  if  the  writ  be  issued  late  in 
die  vaeation^  it  may  be  returnable  in  the  next  term,  and  in  the 
fbrmer  case,  the  single  judge  is  in  vacation  to  examine  into  and 
decide  upon  the  matter,  and  discharge,  remand,  or  bail  the 
party ;  and  the  48  Geo.  S,  c.  46,  s.  6,  enables  a  single  judge  m 
vmoa^ien  to  bailsL  party  in  actual  custody  on  civil  mesne  process, 
but  expressly  prohibited  his  bailing  in  term  time.  The  11 
Geo.  4  and  1  Will.  4,  c,  70,  s.  IS,  however,  now  expressly 
enables  a  judge  mt  ehamiersy  or  elsewhere  as  he  may  appoint, 
eiliMr  in  tenn  time  or  in  vacation,  to  hear  the  justification  of 
bail,  wilder  the  defendant  be  or  not  in  custody.  But  it 
seems  that  a  single  judge  sitting  at  chambers  has  not,  at  least  in 
vacation,  and  it  should  seem  not  in  term,  unless  on  motion  to 
Irfm  in  the  Practice  Court,  power  or  jutisdidion  to  make  an 
oilier  to  quash  a  dqfendant^s  demurrer  on  the  ground  that  it 
appeared  to  him  to  be  sham  for  the  purposes  of  delay,  and 

(c)  PhUUp  ▼.  Drake,  9  Dowl.  Pr.  C.  no  common  jurisdirtion  with  K.  B.  over 

45.    But  an  sffidavit  and  other  proceed-  eriminal  proceedings  ;   Rex  v.  Bryant  and 

logs  In  sapport  of  a  crimiml  information  others,  K;  B.  January  31 ,  1855. 

cannot  properly  be  sworn  or  take  place  (d)  And  see  Price's  New  Pr.  316 ; 

before  a  judge  of  C.  P.  or  Exchequer,  Bagley's  Cb.  Pr.  9. 
becaose  the  jodges  of  those  Courts  have 
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CHAP.  I.  giving  leave  to  the  plaintiff  to  sign  final  judgment  in  ten  days; 
Single  Ju DOB.  and  the  Court  of  Exchequer  on  motion  set  aside  such  order, 
and  Bayley  B.  said  a  single  judge  has  no  such  power,  and  the 
11  Geo.  4  and  1  Will.  4,  c.  70,  s.  1,  only  applies  to  a  single 
judge  sitting  in  term  while  the  other  judges  are  sitting  in  banc, 
i.  e.  a  judge  sitting  apart,  and  proceeding  as  directed  by  that 
section,  i.  e.  in  the  Prctctice  Court  and  not  at  chambers,  (e). 

5.  When  a  sin-       But  when  a  statute  in  express  terms  limits  the  jurisdiction 
gie  judge  can-    xq  the  *' Courf*  or  "during  the  term;'  then  even  the  Court 

not  act  either  in  o  * 

term  or  Taca-     itself  Cannot  direct  that  cause  shall  be  shewn  against  its  own 
tion.  j.^|g  either  in  vacation  or  term  at  chambers.  (/)     Thus  as 

the  act  48  G.  3,  c.  123,  declares  that  a  debtor  who  has  been 
in  custody  for  twelve  months  for  a  debt  or  damage  under  £S0, 
may  have  relief  "by  rule  or  order  of  Court,  upon  application 
in  term  time;'*  it  was  decided  that  even  the  Court  has  no  power 
to  order  cause  to  be  shewn  at  chambers,  which  necessarily 
would  not  be  a  compliance  with  the  direction  of  the  statute  re- 
quiring the  interference  of  the  Court  sitting  in  banc.(/)  So  as 
the  18  Eliz.  c.5,  s.  3,  only  authorizes  the  compounding  of  a 
penal  action  by  leave  of  the  Court,  a  single  judge  has  not, 
either  in  vacation  or  term,  any  jurisdiction  to  grant  leave  to 
compound  a  penal  action,  and  there  must  also  be  the  consent 
of  counsel  ;{g)  and  when  a  statute  still  in  force  distinctly  enacts, 
that  in  term  time  the  Court  shall  decide  upon  a  matter,  and  gives 
power  to  a  single  judge  to  decide  upon  the  same  onlt/  in  vaca^ 
tion,  an  order  cannot  be  made  by  a  single  judge  in  term,  even 
upon  a  summons  taken  out  in  vacation,  and  although  the  order 
was  only  delayed  until  the  beginning  of  the  term  by  an  irregu- 
larity in  the  affidavits.  (A)  And  all  matters  relating  to  the  re- 
admission  of  attornies  must  be  settled  in  term  time  in  Court, 
and  not  at  chambers. (e)  And  where  money  has  been  paid  into 
Court  pursuant  to  the  43  G.  3,  c.  AG,  s.  2,  the  defendant  cannot 
obtain  the  same  out  of  Court  by  application  to  a  judge,  but 
must  apply  to  the  Court  in  banc,  (Jc) 

6.  Jurisdiction       Formerly,  in  order  to  prevent  the  inconvenience  arising  from 
ofa  single  judge  the  Court  and  a  judge  at  chambers  sitting  at  the  same  time, 

at  chambers  ,  ,  ,.^  ,  it-  .      ,  .,.  - 

during  the         though  at  ditierent  places,  and  the  impracticability  of  an  at- 
terois.  torney  attending  in  person  to  his  duties  in  both,  there  were 

(e)  Potter  v.  Btirton,  3  Tyrw.  380.  (K)  Httskint  v.  iUorm,  1  Bos.  &  Pul. 

(/)  Jonei  V.  Fittaddam,   3  Tyr.  904;  92,  on  Lords'  Act,  3«  G.  2,  c.  «8,  a.  13. 

1   Cromp<  &  Hce.  855;  2  Dowi.  Ill,  (t)  Ex  parte  Owen,  1  Dowl.  511. 

S.  C.  Ik)  Ceach  v.  Coppin,  3  Dowl.  75. 

(g)  Morgan  v.  Lute,  1  Chit.  Rep.  381. 
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express  rules  that  no  attorney  or  other  person  should  be  iJj'^r^'  ^' 
summoned  to]  attend  any  justice  of  the  King's  Bench,  nor  any  Simolc  Judgk. 
Hiatters  be  transacted  before  such  justice  at  his  chambersftxt 
elsewhere  out  of  Court  during  the  sitting  of  the  Court  at 
Westminster,  (/)  and  there  was  a  similar  rule  in  the  Common 
Pleas,  (fit).  But  those  rules  merely  prohibited  chamber  prac- 
tice during  those  hours  when  the  Court  in  banc  was  actually 
sitting f  and  did  not  prevent  the  practice  at  chambers  in  the 
evemng  ;  and  the  above  rule  for  the  King's  Bench  was  expressly 
discharged  by  a  subsequent  rule  of  that  Court.  (»)  And  it  is  now^ 
in  order  to  avoid  inconveniences  resulting  from  late  attendance 
at  chambers  in  the  evening,  the  established  practice  of  aU  the 
three  Courts  for  one  of  the  judges  to  attend  daily  at  chambers, 
during  term,  from  three,  or  half-past  three  o'clock,  until  five 
o^elock,(o)  or  even  later,  until  the  business  to  be  then  trans- 
acted has  been  disposed  of;  and  now  the  evening  attendance 
of  the  judges  at  chambers  in  term  time  is  discontinued,  (p) 

This  practice  of  one  judge  for  each  Court  attending  as  well 
in  the  Practice  Court  during  term  time  in  the  morning,  and  in 
the  afternoon  at  chambers,  where  he  is  detained  frequently 
until  a  late  hour  in  the  evening,  although  extremely  burthen- 
some  to  the  judges,  is  exceedingly  advantageous  to  the  suitors, 
so  long  as  the  single  judge  abstains  from  assuming  to  decide 
upon  matters  of  the  least  difficulty,  which  ought  constitutionally 
to  be  determined  by  the  Court  in  Banc  ;  because,  if  such  ordi- 
nary matters,  almost  of  course,  were  required  to  be  transacted 
in  Court  upon  affidavits,  motion,  rule  nisi,  and  rule  absolute, 
instead  of  at  most  two  summonses  and  the  order  of  a  single 
judge  at  chambers,  there  would  not  only  be  the  useless  retainer 
of  counsel,  and  other  considerable  expense  for  Court  fees  and 
the  delay  of  four  or  six  day  rules,  but  also  a  great  waste  of 
the  time  of  the  four  judges,  who  have  scarcely  sufficient  op- 
portunity fully  and  maturely  to  consider  the  really  difficult 
and  important  matters  pressing  for  their  decision.  (;)  But 
on  the  other  hand,  it  would  be  a  dangerous  and  injudicious 
assumption  of  jurisdiction  for  a  judge  at  chambers  to  decide 

(0  R.M.  11  G.  1,  K.B.;  tee  R.T.  judges  are  not  only  detained  in  Court 

14  Car.  i,  reg.  2,  K.  B.  Tidd,  509.  darme  the  term  till  four  or  five  o'clock  in 

fm)  R.  H.  17  G.  2,  C.  P.  the  afternoon,  hot  in  the  evening  they 

(n)  R.M.  S  G.  4,  K.  B.  5  Bam.  &  have  to  read  and  consider  demurrer- books. 

Aid.  217.  special  cases,  and  cases  in  the  crown  pa- 

(e)  In  the  note  to  5  Bam.  £c  Aid.  217  per  and  other  proceedings,  preparatory 

die   boors  are  from  half-past  two  until  to  discussion  on  the  next  day,  and  they 


balf-past  four,  but  they  vary.  have  scarcely  time  to  get  through  their 

(p)  Tidd,  509, 510.  burthensome  duties. 

(9)   It  must  be   observed   that  the 
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lU^'tsroitB  **P^"  difficult  questions  of  law  or  feet,  or  lengthy  contradic- 
Sii^otE  Jupot.  tory  conflicting  affidavits,  properly  requiring  much  nice  and 
scrutittous  examination,  comparison,  and  deliberation  to  decide 
iipoh,  and  which,  if  duly  iiivestigated  before  him,  would  oc- 
cupy that  time  which  more  judiciously  should  be  devoted  to 
the  despatch  of  the  pressing  business  of  ntunerous  parties 
waiting  to  have  their  mere  concise  matters  quickly  disposed  of. 
It  will  be  obseryed^  that  even  as  regards  mere  matters  of  prac- 
tice, the  judge  here  presides  alone  unassisted  by  any  experi« 
enced  officer  as  in  the  Practice  Court,  and  that  he  is  in  general 
hurried  by  the  press  of  a  great  concourse  of  applicants,  all 
aAJtious  to  be  dismissed  in  a  short  time ;  the  judge,  therefore, 
has  a  jurisdiction  to  be  exercised  with  great  caution,  and  not, 
at  feast  in  term  time,  in  tases  of  the  least  doubt.  If  the  appli- 
cation appear  to  the  judge  novel  or  doubtful  on  principle,  or 
even  on  the  facts,  then  he  should  decline  to  interfere,  or  at 
most  stay  the  proceedings  quousque,  so  as  to  afford  the  appli- 
cant an  opportunity  of  bringing  the  matter  upon  full  affidavits 
before  the  Court  in  the  ensuing  term,  (r) 

A  judge  at  chambers  cannot  make  an  absolute  indefinite  and 
continuing  order,  either  to  set  aside  or  to  stay  proceedings; 
at  most  he  has  only  power  to  stay  the  proceedings  for  a  tifne, 
as  until  the  next  term,  or  until  a  rule  nisi  has  been  applied  for, 


(r)  When  it  is  considered  that  in 
Courts  of  Equity  and  Ecclesiastical  Courts 
a  tingle  judge  in  aU  cases  presides,  the 
objection  to  chamber  practice  is  not  to 
the  Judge,  ))ut  to  the  jdaee.  The  prac- 
tice at  chambers  was  originally  designed 
only  for  disposing  of  small  matters  quite  of 
e&urse,  so  as  to  relieve  the  tii6e  of  the 
Court  in  matters  not  requiring  four  judges 
to  determine  upon.  But  in  cases  in  the 
least  out  of  the  ordinary  coune,  or  where 
there  are  long  or  conflicting  affidavita 
requiring  comparison  and  strict  examina- 
ti^  it  is  improper  to  occupy  the  time  of 
the  judge  at  chambers  which  ought  to  be 
distributed  amongst  tiutteroiis  suitors  imz- 
loos  to  be  dismissed.  If  suitors  should 
absurdly  press  a  judge  at  chambers  either 
in  tertfi  or  vacation  to  (iecide  opota  diffi- 
cult or  lengthy  matters,  tliey  ought  not 
afterwards  to  complain  of  wiiat  they 
might  term  a  hasty  decision;  and  al- 
though they  might  be  at  liberty  to  re-in- 
vestigate the  matter  by  motion  to  the 
Court,  it  must  be  remembered  that  the  prior 
unfavourable  decision  of  an  experienced 
judge  will  naturally  and  properly  excite 
a  prejudice  in  favour  of  his  decision, 
which,  evenif  erroneous,  it  might  be  diffi- 
cult, if  not  impracticable,  to  remove. 
Since  the  appointment  of  the  Practice 
Court,  bolden  before  one  of  the  puisne 


judges  in  rotation  during  the  terms,  there 
is  still  more  objection  to  the  bringing  diffi- 
cult or  lengthy  matters  before  a  judge  at 
chambers,  which  might  be  disposed  of  in 
such  Practice  Court  by  the  intervention 
of  counsel  there  attending,  without  re- 
quiring their  hurried  and  inconvenient 
attendance  at  chambers,  and  it  might  be 
weil  if  the  practice  were  not  to  hear  coun- 
sel at  chambers.  When  it  is  remembered 
that  even  the  judges  iVequently  differ  in 
opinion  after  hearing  full  discussions  be- 
foft  tbem,  and  sometimes  err,  it  is  to  be 
regretted  that  great  discredit  has  been 
brought  upon  chamber  practice  b^  the 
very  frequent  exercise  of  jurisdiction 
in  cases  by  no  means  clear  upon  new 
enactments* and  rules,  and  the  consequent 
unfortunate  discordance  and  contradiction 
in  the  decisions  of  different  judges,  ren- 
dering the  practice  so  uncertain  and  un- 
settled, that  scarcely  any  practitioner  can 
proceed  with  coirfidence  in  any  step  he 
may  take.  Cases  of  delicacy,  as  disputes 
between  relatives  or  impeaching  charac- 
ter, or  otherwise  requiring  private  discus- 
sion, and  where  the  judge  will  obligingly 
adjourn  the  first  meeting,  and  take  the 
trouble  of  deliberately  examining  the  affi- 
davits before  the  hearing,  may  justly  con* 
stitute  exceptions. 
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80  as  to  afford  a  party  an  opportunity  of  applying  to  the  Ctmri     dH-^.  I. 
to  set  them  aside  or  stay  them  generally.  {$)  Smo tt  /ubofe 

The  regular  hours  of  attendance  at  ehambers  in  vataHnnj  7.  Hoan  of  at- 
are  from  elleven  or  half-past  elbven  in  the  forenooU)  to  onte  JbambcrsU  ra- 
o'clock  in  the  afternoon,  or  usually  until  the  business  of  all  the  cation  and  dar- 
persons  in  attendance  has  been  disposed  of.    The  hours  of  "^^  ^  ^    ''"'* 
attendance  at  chambers  in  term  time  are  from  three  o'clock 
until  five^  after  which  hour  the  judge  may,  if  he  thinks  fit, 
decline  sitting  until  the  same  hours  the  next  day ;  in  practice^ 
however)  the  anxiety  of  the  judge  to  despatch  all  the  business 
before  him  frequently  induces  him  for  that  {>urpoSe  lo  cen* 
tinue  at  chambers  much  later. 

Before  the  Uniformity  of  iProcess  Act,  2  W.  4,  c.  39,  s.  IV,  8.  Burinew of 
as  well  as  since,  (though  not  so  frequently  as  before,  because  femdtoajadge 
there  is  now  more  time  in  the  term  for  the  full  Court  to  deter-  ^^  ^f^ 
mine  the  matters  before  them,)  when  motions  have  been  made 
late  in  the  term^  or  been  enlarged  until  towards  the  end  of  it,  or 
have  otherwise  stood  over  from  various  causes,  if  it  be  essential 
for  the  {Purposes  of  justice  not  then  to  decide  upon  the  same» 
nor  on  the  other  hand  to  enlarge  the  hearing  until  the  next 
term,  the  Court  will  sometimes  permit  a  hearing  at  chambers 
in  vacation,  as  in  a  week  or  ten  days  after  the  termi  so  as  not 
to  interfere  witli  the  circuit.  (0  And  where  the  coroner  has 
returned  cepi  corpus  to  a  writ  of  attachment  against  (he 
sheriff  of  Middtesex  on  the  last  aay  of  term,  it  is  of  course 
to  move  oh  that  day  for  writs  of  habeas  corpus  to  bring  up  the 
bodies  of  the  sheriffs  before  one  of  the  judges  at  chambers^ 
and  which  motion  being  of  course  requires  no  affidavit.  («) 
And  cause  may  be  shewn  at  chambers  in  vacation  against  a 
nite  for  paying  money  out  of  Court  to  a  defendant,  on  the 
ground  t^at  he  has  put  in  and  perfected  bail  under  i  Sl8 
G.  4,  c.  71.  (v)  But  in  general  the  hearing  at  chambers  of  a 
rule  nisi  is  lo  be  considered  matter  of  indulgence,  and  is 
granted  by  the  Court  only  when  the  justice  of  the  case  requires 
a  speedier  decision  than  could  be  obtained  by  waiting  until  the 
next  term ;  for  otherwise,  and  especially  when  the  rule  nisi  was 
MMined  ktfe  in  the  term,  th6  Court  will  enlarge  th6  rCile  Until  the 
next  term,  especiaUy  in  the  case  of  a  motion  ibr  judgment  as 
in  case  of  a  nonsuit,  which  in  geiteral,  and  always  so  in  a 

(0  ^fktr  r.  T6dd,  t  Tyr.  17J  ;  tidd,  the  caose  of  Walker  v.  WhaUy,  t  ChiU 

511.  Rep.  ?49. 

(I)  1  ChU.  Rep.23«,n.(a%  (v)  'Emmli  r.  Jlfuri,  2  Dowl.  P.C. 

(«)  fies  T.  The  Sheriff  of  MiddUm,  in  155. 
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^9^^*  ^'     country  cause,  might  have  been  made  within  the  first  four  days 

III*    BBFOBB  ^."^  rv,l  ,  .11 

SiNOLK  JuooB.  of  the  term ;  (w)  and  there  can  be  no  reason  to  indulge  a 
party  who  complains  of  the  laches  of  his  opponent,  when  he 
himself  has  been  unnecessarily  dilatory  in  his  proceedings. 
And  the  Court  have  refused  to  direct  cause  to  be  shewn  at 
chambers  on  a  motion  for  judgment  against  the  casual  ejec- 
torX^)  or  against  a  rule  for  an  attachment  for  nonpayment  of 
co8t8.(7)  But  it  has  been  permitted  to  shew  cause  at  cham- 
bers against  a  rule  nisi  for  setting  aside  an  attachment  for  non- 
payment of  costs  according  to  the  master's  allocatur,  (a)  But 
although  the  first  and  second  section  of  the  Interpleader  Act, 
1  &  S  W.  4,  c.  58,  gives  a  single  judge,  as  well  as  the  Court, 
jurisdiction  in  general  to  interfere,  yet  the  6th  section  relative 
to  sheriffs  only  authorizes  the  Court  to  interfere ;  and,  there- 
fore, when  an  application  is  made  under  that  act  on  behalf  of 
the  sheriff  Hie  in  the  term,  the  Court  will  not  direct  cause  to  be 
shewn  at  chambers  after  the  term.  (6)  And  we  have  seen  that 
where  a  statute  requires  the  Court  to  decide,  the  decision  can- 
not be  delegated  to  a  single  judge,  (c)  And  the  powers  of  a 
single  judge  at  chambers  are  limited  by  general  principles  and 
practice,  and  therefore  a  judge  at  chambers  has  no  power 
directly  to  allow  a  defendant  more  time  to  pay  a  debt  than  the 
law  allows,  and  consequently  cannot,  without  the  consent  of 
the  plaintiff,  order  that  the  debt  shall  be  paid  by  named  instal- 
ments. (c(; 

In  general  when  the  Court  expressly  transfer  the  decision 
to  one  of  its  own  judges,  such  judge  impliedly  has  all  the 
same  powers  as  the  Court  in  banc,  and  as  a  consequence 
may  award  costs,  or  declare  that  no  costs  shall  be  paid,  or  for- 
bear to  say  any  thing  upon  the  subject  of  costs ;  and  in  the 
latter  case,  if  the  judge  should  set  aside  a  proceeding  for  irregu- 
larity, the  party  may  in  his  subsequent  action  of  trespass,  when 
sustainable,  recover  the  costs  of  setting  the  proceeding  aside 
as  special  damage;  though  if  the  Court  or  a  judge  has  ex- 
pressly adjudicated  upon  costs,  and  declared  that  they  shall 
not  be  allowed,  they  cannot  be  recovered,  (e) 

(x)  Piekir  v.   Wtbter,  1  Chit  Rep.  ]  Chit.  Rep.  381 ;  HutkMs  ▼.  Morris, 

i3t.  1  Bos.  &  Pul.  9S. 
(y)  Doev.  Roe.  «Dowl.P.C.88.  (d)  Kirby  v.   EUisan,  8  Dowl.  P.C. 

'  ^  FaUw.  FaUp2DowI.P.C.88.  219.    Perhaps  it  might  be  desirabli^  to 


Rex  ▼.  C.  D,,  1  Chit.  Rep.  724.  vest  in  the  superior  Courts  a  discretionary 

And  see  Shaw  ▼.  Roberts,  2  Dowl.  jurisdiction  in  this  respect  on  such  terms 

P.  C.S5i  Jones  w.  Fittaddatns,  1  Cromp.  as  they  might  think  fit  to  impose,  the 

&  Mee.  85 ;  S  Dowl. P.  C.  111.  same  as  in  Courts  of  Request. 

(c)    Ante,%4i   Jones  v.  FUtaddams,  (e)  Pritchettr.  Boevey,  3  Tyu  9^9, 
1  Cromp.  &  Mee.  855 }  Morgan  v«  Lister, 
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The  chamber  practice  of  the  judges  has  of  late  been      CHAP.  I. 
greatly  increased,  in  consequence  of  the  express  decinons  g^IJ,^"u"« 

in  the  Courts  of  Common  Pleas  and  Exchequer,  that  a  judge 

Bt  chambers  has  at  common  law,  and  independently  of  any  9.Jodge'i|>ower 
express  enactment,  a  general  jurisdiction  to  give  or  refuse  lUow'co^,"  ^ 
costs  when  he  makes  or  refuses  an  order  in  favour  of  an 
appUeaiion ;  (f)  and  although  the  Court  of  King's  Bench 
formerly  considered  the  practice  to  be  otherwise,  (jf)  Lord 
Tenterden  at  the  same  time  said,  *^  If  the  subject  were  inves* 
tigated  very  closely,  it  might  be  found  that  such  a  power 
existed ;"('')  ^^d  the  decision  in  the  Common  Pleas  was  sub- 
sequent to  that  in  the  King's  Bench,  and  therefore  probably,  on 
formal  discussion  in  K.  B.,  the  decisions  of  the  Courts  of  C,  P« 
and  Exchequer  would  be  adopted  ;(t)  and  of  late  the  judges 
of  the  Court  of  King's  Bench  frequently  make  the  payment 
of  costs  part  of  their  orders  at  chambers.  And,  as  observed 
by  Bayley,  Baron,  *^  Since  the  Uniformity  of  Process  Act^  and 
other  recent  statutes,  have  so  much  increased  the  practice  at 
chambers,  and  authorized  so  many  proceedings  in  an  action  to 
take  place  during  the  vacations,  and  transferred  to  a  single 
judge  so  many  acts  that  heretofore  could  only  be  transacted  in 
fuU  Courts  a  jurisdiction  to  award  costs  seems  impliedly  to  be 
given ;  {i)  and,  indeed,  there  seems  no  reason  why,  if  a  single 
judge  be  authorized  to  decide  upon  the  principal  matter^  he 
should  not  also  have,  as  an  incident,  the  same  power  as  the 
Court  to  award  costs  in  all  those  cases  where  the  Court  would 
have  awarded  them,  as  is  so  general  upon  motions  and  rules." 
In  Doe  d.  Prescotty.  Roe^il)  Tindal,  C.  J.  observes,  "The 
authority  of  a  judge  at  chambers  tg  miake  orders  in  the  various 
cases  which  are  brought  before  him,  is,  when  considered  upon 
principle,  the  authority  of  the  Court  itself;  (m)  for  no  order 
which  is  made  can  be  enforced  by  attachment  until  it  has  been 
first  made  a  rule  of  the  Court ;  and  the  party  who  disputes  the 
propriety  of  the  order,  has  the  opportunity  to  question  its 
validity  by  application  to  the  Court,  (m)    On  any  other  prin- 


(/)  See  past,  as  to  cmU  of  irrego-  (h)  Per  Lord  Tenterden,  id  Btad  ▼. 

larities,  8  liegal  Observer,  and  9  Legal  Lee,  2  B.  &  Adol.  415.    But  see  Anontf* 

Obserrer,  9.    See  in  C.  P.  Doe  d.  Preiectt  mout,  1  Dowl.  Pr.  C.  52. 

T.  Rife,  9  Bing.  104;  «  Moore  &  Scott,  (i)  SeeBagley's  Prac.  SS. 

119;  1  Dowl.  Pr.  C.274,  S.  C.     In  Ex-  (fc)  Hughes  y.  Brand,  t  Dowl,  Pr.  C. 

ebequer,  Hughes  ▼.  Brand,  2  Dowl.  Pr.  131, 132. 

C.  131.    But  see  Spieer  ▼.  Todd,  2  T^r.  (l)  9  Bing.  104. 

n.  173.  (m)  This  reasoning,  as  expressed  by  the 

(g)  Read  r.  Lee,  2  Bar.  &  Adol.  415  ;  reporter,  is  not  strictly  logical;  for  it  does 

2  Cromp.  &  J.  165;  Dowl.  Pr.  C.  307,  not  prove  that  a  judge  has  power  to  award 

S.  C. ;  9  East,  471 ;  2  Tyr.  R.  173,  note  cosU,  heeaute  his  order  cannot  be  enforced 

(^).  without  first  making  it  a  rale  of  Couit.  It 
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in^^'  I*  eipte  it  is  difficult  to  apcofint  for  the  validity  of  many  acts  done 
^iiat.nJypoM.  by  a  Single  judg#  at  chambers;  such  as  setting  aside  irregular 
ittdgpients  signed  in  vacation,  which  judgments  are  to  be  cqnsi* 
4ered  on  principle  the  acts  of  the  whole  Court ;  and  discharging 
parpmis  under  writs  of  execution  improperly  taken  out,  and  fbe 
like.  And  cpnsidered  as  resting  on  this  principle^  we  see  no 
reason  why  a  single  judge  shoiild  not  make  the  payment  of 
eosts  part  of  bis  order  ;(]i)  because  until  such  order  is  made 
a  rule  of  the  Court,  where  the  party  called  upon  has  the  op- 
portunity to  contest  it,  it  is  altogfstber  inoperative.  It  wou)d 
oertainly  impose  a  great  hardship  in  many  cases  upon  suitorsi 
if  n9  such  power  existed*  Costs  are,  in  many  cases,  so  impor- 
tant a  consideration  with  the  poorer  suitor,  that  if  he  could  not 
Qlipd^  them  at  chambers,  he  would  make  his  application  to  the 
Court,  and  to  the  Court  alone,  at  a  much  greater  expense." 
His  lordship  (after  reiterating  and  enlarging  upon  the  same 
murse  of  reasoning)  concluded,  *f  We  think,  therefore,  th^ 
judge  at  chambers  has  the  power  to  direct  payment  of  posts 
on  the  same  principle  that  he  has  to  exercise  any  other  authp- 
ri^  in  the  progress  of  the  cause;  but  at  tbe  same  time  it  is 
obviously  one  which  ought  to  be  exercised  with  care  and  (lis- 
eretion.*'  I|i  Hughes  v.  Brand,  (p)  Bayley,  B.  put  the  autho- 
rity of  a  judge  to  award  costs  at  chambers  as  impUed  from  the 
Uoilbrmi^r  of  Process  Act  and  other  recent  enactments, 
transferring  so  much  business  to  chambers  that  would  other- 
wise be  decided  by  the  Court.  It  is  singular  that  in  Read  v. 
Le0,(p)  Lord  Tenterd^n,  as  a  reason  against  allowing  costs  at 
chambers,  inferred  that  the  fear  of  having  to  pay  costs,  in  case 
the  application  should  be  unsuccessful,  would  diminish  the 
frequency  of  applications  to  a  judge  at  chambers. 

These  is  not,  however,  any  general  statute  or  rule  as  might 
be  desirable  on  this  subject;  although,  in  some  particular  cases, 
the  statute  1  W.  4;  c.  2S,  s.  9,  as  to  examining  witnesses  on  in- 
terrogatories, the  S  &  4  W.  4,  c.  4^,  s.  U,  15,  and  21,  and  the 
general  rules  of  Hil.  T.  1634,  No.  6  and  £0,  esprefsfy  give  a 
judge  at  chambers  jurisdiction  over  costs  in  those  particular 


is  howerer  a  reftson  ,why^  on  frindpU,  m  mon  law,  Ihere  if  any  statute  that  expressly 

jiKdge  ought  to  be  allowed  power  to  g^ye  or  impliedly  gives  authority  to  award  costs 

costs,  that  no  prejudice  can  arise,  because  upon  these  summary  proceedings.     See 

if  that  part  of  his  adjudication  were  un-  post.  Costs,  Tidd,  509  to  511. 

reasonable,  the  Court  might  refuse  to  make  (n)  As  the  Court  always  may  do  in 

that  part  of  the  order  relating  to  costs  a  cases  of  ir;-egoIarity ;  Tidd,  9th  ed.  509 

role  of  Court,  or  on  motion  discharge  it.  to  511,  and  post. 

But  the  true  question  as  to  costs  is,  whe-  (o)  t  Dowl.  P.  C.  131. 

tber  fis  no  coats  were  recoverable  at  cm'  (p)  2  i3ar.  £c  Adol.  415. 
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cases.  (;)  Id  a  receot  case>  where  the  indorsement  on  a  eapias  chap.  I. 
was  conndered  irregular,  it  is  reported  that  Lord  Depman  Swoif  jUd"  . 
ccHisidered  it  imperative  on  a  single  judge  at  chambersi  in 
setting  aside  the  proceedings^  to  award  costs,  and  that  he  bad 
no  alternative  in  cases  of  irregularity,  (r)  But  in  another  case 
it  is  reported  that  another  distinguished  judge  refused  costs, 
saying,  had  you  applied  to  the  Court,  costs  might  haye  been 
ordered,  but  if  you  choose  to  come  to  this  cheap  and  sumnary 
tfibanal  you  cannot  have  them«(«) 

In  the  exercise  of  the  jurisdiction  over  costs,  an  enlightened 
judge  observed,  that  whenever  a  party  captbusly  takes  an 
objecdon  to  a  proceeding  wide  of  the  merits,  and  faik  in  esta- 
bUsfaing  such  objection,  it  is  proper  to  make  him  pay  eosts  to 
the  opponent  who  has  to  resist  his  trifling  attempt;  find  that 
when  the  objection  succeeds,  yet  if  it  were  illiberally  taken, 
and  was  not  necessary  as  regards  the  merits,  no  costs  should  be 
awarded  to  be  pfiid  by  the  parly  in  errcNr,  excepting  the  fees  to 
the  judge's  clerk  fiir  the  summons  and  order,  and  any  expense 
occasioned  by  rectifying  the  proceeding.  It  is  fit  that  the  statu? 
tory  regulations  should  be  compulsory,  and  their  observance 
enforced  $  but,  at  the  same  time,  frivolous  objections  shpuld 
not  be  encouraged  by  a  captious  party  deriving  any  pecuniary 
advantage  ii|  recovering  costs.  (0  That  doctrine  accords  with 
the  decision  vpon  demurrer  to  a  dedaratioo  for  an  utUeek- 
nieal  commencement^  where,  although  die  Court  held  the  ob« 
jection  not  to  be  a  ground  of  demurrer,  yet,  as  the  statement 
objected  to  was  untechnical,  they  compelled  the  plaintiff  to 
amend  and  to  pay  his  own  costs,  on  the  ground  that  infimte 
nischief  has  been  produced  by  the  facility  pf  the  Courts  in  oyer? 
looking  errors  in  form,  which  encourages  carelessness,  and 
places  ignorance  too  much  upon  a  fi>oting  with  knowledge.(tt) 

In  cases  where  the  Cofir^  in  banc  must  or  would  award  costs  in  Reasons  for  a 
respect  of  irregularity  in  a  proceeding,  it  shouU  seem  that  li^^il^gtSuiii 
a  fortiori  a  sbgle  judge  ought  also  to  award  sujcfa  costs  upon  certain  caMs. 
deciding  on  a  similar  objection  on  summons ;  first,  hpiaause  the 
decision  of  the  full  Court  in  such  a  case,  as  regards  eosts, 
establishes  on  principle  what  is  the  best  practice  ae  regards  the 
aHowance  of  costs;  secondltf,  because  if  a  single  judge  should 
refuse  costs,  an  attorney  faking  the  objection  wilj^  when  he  h^as 

(9)   But  it  should   be  observed   that     vol.  viii.  487, 488. 
these  particular  powers,  in  enumerated  (5)  Legal  Observer,  vol.  ix.  9. 

nplUdly  negative  tbe  supposition         (t)  Perlx)rd  Ellcnborough,  MS.  Mich. 


of  any  gengrat  power,  or  at  least  a  doubt     T.  1816. 
whether  any  general  power  exists.  (n)  Per  Ejre,  C.  J.  in  Jjiargan  v,  Sav 

(r)  Shiiiey  ▼.  Jaeobi,  Legal  Observer,     gtnt,  1  Bos.  &  Fi^.  59. 
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CHAP.  I.  the  option  of  moving  the  Court,  be  induced  to  do  so  instead  of 
SiNOLB  Judge,  appljing  by  summons,  and  incurring  trouble  and  loss  of  time 
without  remuneration,  and  thereby  greatly  increase  the  ex- 
penses as  well  to  the  party  guilty  of  the  irregularity,  as  occu- 
pying the  more  valuable  time  of  the  judges  or  barons  in  banc; 
and  thirdly i  because  the  probability  of  his  having  to  pay  costs 
in  case  his  motion  should  not  succeed,  is  not  a  reason  of  itself 
sufficient  to  repress  the  adoption  of  the  more  expensive  pro* 
ceeding,  when  he  could  get  no'costs  upon  a  summons. 

10.  wiiena  The  jurisdiction  of  a  single  judge  at  chambers  is  impliedly, 

is'^^jond^"  at  least,  as  limited  as  that  of  the  full  Court,  and  indeed  should 
hisjuritdicUon,  in  general,  in  term  time,  or  even  vacation,  accord  with  esta- 
how"to'proMed.  Wished  precedents  or  positive  enactments,  unless  clearly  a  case 
new  only  in  instance,  but  sanctioned  by  admitted  principles. 
A  judge  at  chambers,  therefore,  cannot  make  an  order  against 
the  plaintiff's  consent  to  stay  proceedings  on  payment  of  debt 
and  costs  by  monthly  instalments  ;  and  it  was  considered  that 
the  plaintiff  might  treat  such  order  as  a  nullity,  and  proceed 
in  the  action  by  delivering  a  declaration;  for,  per  curiam^  ^'a 
judge  at  chambers  can  at  most  only  give  to  a  defendant  in  such 
cases  the  time  he  would  have  had  by  law,  and  here  the  pay- 
ment was  postponed  for  many  months  ;**(x)  and  yet  in  some 
instances  a  judge's  discretion  is  limited  only  by  what  he  may 
consider  reasonable,  as  in  giving  time  to  plead.  It  will,  how- 
ever, rarely  occur  that  a  judge's  order  will  be  so  absolutely 
void  as  even  in  law  (and  independently  of  that  deference  and 
respect  which  ought  always  to  be  paid  to  the  decision  of  a 
judge)  to  justify  any  practitioner  in  treating  it  as  a  nullity ;  and 
certainly,  in  due  respect  and  prudence,  it  will  be  preferable  to 
apply  to  the  Court  to  discharge  the  order,  (y)  unless  perhaps 
in  cases  where  a  trial,  or  other  important  advantage,  might  be 
lost  if  the  delay  incident  to  an  application  to  the  Court  to  set 
aside  the  order  were  incurred,  in  which  case,  after  a  respectful 
protest  against  the  order,  and  intimation  to  the  defendant's 
attorney  of  the  necessity  and  ground  for  immediately  proceed- 
ing in  the  action,  the  plaintiff  might  so  proceed,  (iv) 

(x)  Kirby  ▼.  EUier,  2  Crorop.  &  M.         (s)  In  a  case  where  a  role  nisi  bad  in 

315.    In  that  case  the  defendant  obtained  K.  B.  been  drawn  up  by  the  defendant's    . 

another  order  for  setting  aside  the  decla-  counsel  without  the  express  authority  of 

ration  with  costs,  and  then  the  plaintiff  the  Court,  concluding  <*  In  the  meantime 

obtained  a  rule  for  setting  aside  both  the  all  proceedings  to  be  stayed,"  and  the 

orders,  and  the  defendant,  on  the  recom-  plaintiff  nevertheless  proceeded  in  the  ac- 

mendation  of  the  Court,  gave  up  the  costs  tion,  the  Court  afterwards,  on  discharging 

under  the  second  order,  and  the  action  the   rule^  said,  that  the  plaintitf  had   a 

was  compromised.  right  so  to  proceed,  although  at  his  peril 

(y)  See  the  result  of  the  last  case  in  and  expense,  in  case  the  rule  had  been 

note  (x),  supra*  made  absolute,  MS, 
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So  if  an  order  has  been  obtained  by  misrepresentation,  as  by  CHAP.  I, 
falsely  stating  to  a  judge's  clerk  that  the  judge  directed  certain  Sinolb  Judge. 
terms,  which .  he  did  not,  and  thereupon  the  clerk  drew  up 
and  delivered  out  such  order,  the  same  may  be  treated  as  a 
nullity  without  moving  the  Court  to  set  it  aside,  (a)  It  seems 
also  that  a  single  judge  at  chambers  has  no  power  to  interfere 
with  the  Nisi  Prius  cause  list  to  be  tried  before  another  judge  in 
directing  the  order  of  trial,  but  the  proper  judge  on  the  circuit,  or 
the  Chief  Justice  at  his  chambers,  on  application,  directs  the  time 
of  trial,  (b)  Supposing  that  inadvertently  an  order  of  the  Court  or 
a  judge  should  be  obtained  by  surprise,  it  would  seem  that  the 
cause  might  nevertheless  be  tried  without  regarding  such  orden 

An  attachment  will  not  lie  for  disobedience  to  a  judge's  order  ii.  Jadge'i 
until  it  has  been  made  a  rule  of  Court,  although  the  order  has  el^orced?^ 
been  acquiesced  in  and  acted  upon.(c)  And  a  judge's  order 
made  in  vacation  cannot  be  made  a  rule  of  Court  before  the  fol- 
lowing term,  id)  But  by  rule,  Mich.  T.  3  W.  4,  a.  d.  1832,  and 
Hil.  T.3  W.  4,  A.  d.  1833,  if  a  judge's  order  to  return  mesne  or 
final  process  be  made  and  served  in  vacation,  and  not  promptly 
or  duly  obeyed,  it  may  afterwards  be  made  a  rule  of  Court  in 
next  term,  and  an  attachment  shall  go,  although  in  the  mean 
time  there  may  have  been  an  attempt  to  purge  the  contempt 
by  subsequent  performance. 

Unless  a  judge's  order  has  been  made  under  the  authority  of  i«.  Motions  to 
a  statute  and  thereby  declared  to  be  final,  or  it  be  previously  |^tdeVjud£c'« 
agreed  by  the  parties  that  it  shall  be  final,  either  party  dissatis-  order. 
fied  with  his  decision  may,  it  has  been  supposed,  as  of  right,  with* 
in  a  reasonable  time,  move  the  full  Court  ''to  set  aside"  or  ''  re- 
sdnd  such  order,"  (e)  either  entirely  or  partially,  as  to  costs,  or 
to  set  aside  the  same,  and  proceedings  taken  in  pursuance. 
But  in  a  recent  case  the  Court  of  King's  Bench  intimated  that 
where  a  cUfcre/iofiaryjurisdiction  has  been  delegated  to  a  judge 
(as  in  the  instance  of  allowing  an  amendment  of  a  declaration 
by  the  introduction  of  new  counts  in  an  action  of  quare  impe- 
dit  at  the  suit  of  the  king)  and  he  has  decided,  it  by  no  means 
follows  that  a  party  can  move  the  Court  to  set  aside  his  order.(/) 

(a)  WoMnam  v.  Price,  1   Cromp.  &  Kirk,  1   Chit.  Rep.  246  ;  9  Bing,  104  ; 

Mees.  Bep.  d5S.  Poster  v.  Burton,  3  T^rw.  380.    And  it 

i    (h)  J^ntam  ▼.  The  Cch»  and  Goi  Light  will  be  observed  that  the  concloding  part 

Cempmy,  7  Taant    390 ;     Maltby    ▼.  of  sect.  4  of  the  Interpleader  Act,  1  &  S 


,  1  Cbittj.R.  489,  port,  41.  W.  4,  c.  58,  appears  to  suppose  that,  in 

(e)  Baker  ▼.  Rye,  1  Dowl.  Pr,  C.  689j  general,  "  all  orders  of  a  judge  may  be 

Eff  fortt  Lawrence,  8  id,  %3\ .  rescinded  or  altered  b^  the  Court.*' 

(d)  The  Kin^  w.  Price,  t  Crorop.  &  M.  (/')  Per DcMiman,  C.J.  and  Pattcson, J. 

tlf ;  2  Doirl.  rr.  C.  233.  in  Rex  v.  Archbishop  of  York  and  others, 

(«)  PerTindal,  C.  J.  in  Doe  dera.  Pres-  1  Adol.  &  EI.  397 ;  3  Nev.  &  xMan.  453 ; 

eolt  V,  Roe,  9  Bing.  105, 6 ;  1  Dowl.  Pr.  S.  C.  post,  35. 
C.  J74  ;  and  see  4  Burr,  2569 ;  James  v. 

VOL.  in. 
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CHAP.  I.  And  when  a  judge's  order  is  set  aside,  as  the  matter  objected 
Single  Judoe.  to  was  the  decision  or  act  of  a  judge,  it  is  not  the  practice  to 
'  award  any  costs  of  the  motion  in  favour  of  the  party  who  suc- 

ceeds in  the  reversal,  (g)  The  recent  interpleader  act,  1  &  S 
W.  4,  c,  58,  s.  4,  in  express  terms,  subjects  an  order  under  the 
authority  of  that  act  of  a  single  judge  not  sitting  in  open  Court 
to  be  rescinded  or  altered  by  this  Court.  (Jk)  In  general  such 
application  should  be  made  as  early  as  practicable  in  the  next 
term,  and  before  the  opponent  has  taken  any  proceedings  in 
that  term  upon  such  order,  (t)  And  when  a  judge's  order  has 
been  acquiesced  in,  it  is  as  vaUd  as  any  act  of  the  Court,  {k) 
But  even  a  delay  of  an  intervening  term  on  the  part  of  a 
plaintiff,  complaining  of  an  order,  who  has  not  since  taken 
proceedings  in  the  cause,  nor  has  the  defendant  taken  any 
proceedings  upon  the  order,  might  possibly  be  excused,  as  by 
the  continuing  illness  of  the  plaintiff's  attorney ;  (J)  of  course 
in  support  of  a  motion  of  that  description  the  applicant  must 
shew  some  sufficient  objection,  (m)  such  as  that  the  order  was 
to  set  aside  a  sham  demurrer, which  a  judge  at  chambers  cannot 
make;  (n)  and  if  the  ground  of  the  application  be  not  apparent 
on  the  face  of  the  order  itself,  there  should  be  an  €fjffidavit 
fully  stating  what  occurred  before  the  judge  and  all  extrinsic 
facts.  In  practice,  it  is  most  respectfUl  to  make  the  motion,  if 
time  will  allow,  when  the  judge  is  present,  and  he  does  not  inter- 
fere unless  called  upon  to  explain^  and  the  rest  of  the  judges 
hear  and  give  effect  to  the  motion  by  granting  or  refusing  a 
rule  nisi  with  anxious  impartiality,  as  if  the  order  had  not  been 
made  by  a  judge. 

If  the  judge's  order  has  been  made  Without  jurisdiction,  or  he 
has  come  to  a  conclusion  against  the  propriety  of  which  the  party 
thinks  fit  to  complain,  he  may  move  the  Court  in  banc  to  set 
it  aside  without  first  making  the  same  a  rule  of  Court,  (o)  as  is 
requisite  in  the  case  of  motions  to  set  aside  an  award  made 
under  a  submission  and  judge's  order, (o)  and  as  is  also  necessary 
before  a  motion  to  the  Court  to  discharge  an  order  fbr  suing  in 

Cj)  Hargrove  V.  Ho/a«n,  S  Dovrl.  176.  131,  ted  ^it^re,  for  although  illness  was 

(ft)  See  the  act,  ante,  vol.  U.  345,  note  sworn  to,  Ba^lejr,  J.  aaid, "  the  Coartisnot 

(«).   From  the  expression,  "  not  sitting  in  satisfied  about  the  excuse  for  the  dela^." 

open  Court,"  it  should  secra  that  when  an  (m)  Per  Abbott,  C.  J.  Jamet  t.  Kirk, 

order  under  this  act  has  been  made  in  the  1  Chitly,  R.  248. 

Practice  Court  it  could  not  be  rescinded.  (n)  Foster  v.  Burton,  3  Tvr.  Reii.  380. 

(0  Per  rindal,  C.  J.  in  D.  D.   Pres-  (o)  Spieer  v.  Todd,  t  Tyr.  R.  17«  ;  but 

oii  V.  Hoe,  9  Bing.  105,  6 ;  1  Dowl.  Pr.  see  contra  HatPM  v.  Johnson,  1  Young  &  J. 

C.  «74,  and  sec  4  Burr,  2569  ;  Jamet  v,  10,  where  the  Court  Inclined  to  think  that 

Kirh,  1   Chit.  Rep.  246  ;  Foner  v.  Bar-  a  judge's  order  allowing  a  plaintiff  to  sue 

ton,  STvrw.  380.  in  forma  pauperis  must  be  made  a  rule  of 

(k)  Wood  V.  Plant,  1  Taunt.  47.  Court  before  the  Court  will  cotertatii  a 

(/)  Hvget  V,  Brand,  2  Dowl.   Pr.  C.  motion  to  discharge  it. 
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forma  pauperis,  (p)  And  it  seems  that  the  propriety  of  a  judge's     CHAP.  i. 
order  will  not  be  suffered  to  be  impeached  coUateraUy  upon  simolbVudo  e 

another  motion  or  proceedings  but  there  must  be  a  direct  and  

distinct  motion  to  the  Court  for  a  rule  to  shew  cause  why  such 
order  should  not  be  set  aside,  for  otherwise  the  Court  will  not 
attend  to  any  objection ;  {q)  and  it  seems  to  be  a  rule  not  only 
not  to  allow  costs  when  a  judge's  order  has  upon  a  direct  ap- 
plication been  set  aside,  but  it  is  also  usual  when  a  prac- 
titioner has  acted  upon  the  supposed  sufRciency  of  a  judge's 
decision  in  another  case,  but  which  the  Court  think  incorrect 
in  point  of  law,  to  set  aside  the  proceeding  expressly  without 
costs,  thus  testifying  the  respect  due  to  any  judge's  deci* 
sion.  (r) 

When  an  order  has  been  made  under  an  express  power  given  13.  What  orders 
by  statute  it  is  sometimes  conclusive  and  is  not  subject  to  review  <>f  <^j°<|gcare 
unless  an  appeal  to  the  Court  be  expressly  or  impliedly  given,  cannot  be  set 
Thus  a  judge's  order  made  in  vacation  under  the  Lords'  Act  *'"^®* 
is  final  and  not  subject  to  the  review  of  the  Court,  because  that 
intention  of  the  legislature  is  apparent  on  the  face  of  the  act/^) 
and  the  decision  of  a  judge  of  assize  on  remanding  a  prisoner 
under  the  same  statute  is  final  up  to  the  time  of  remanding,  (fy 
But  the  decision  of  a  single  judge  under  the  interpleader  act, 
1  &  2  W.  4^  c«  58)  although  in  s.  3  declared  to  be  final,  may 
by  sect  4^  if  made  by  a  judge  not  sitting  in  open  Courts  {i.e.  not 
sitting  in  banc  or  in  the  Practice  Court,)  be  rescinded  or  altered 
by  the  Court  in  like  manner  ''as  other  orders  made  by  a  single 
judge."  It  seems  questionable,  however,  whether  the  deci- 
sion of  a  judge  at  chambers  as  to  amendments  of  pleadings 
within  the  limits  of  his  discretionary  power  over  such  amend- 
ments can  be  interfered  with  by  the  Court,  (t<^  or  his  order  for 
striking  out  a  second  or  subsequent  count  under  the  Pleading 
Rdes  of  Hil.  T.  1834 ;  and  as  3  &  4  W.  4,  c.  42,  s.  23,  gives  a 
judge  at  niii  prius  an  unqualified  discretion  in  refusitig  an 
aaielidiAentj  though  there  is  an  appeal  to  the  Court,  when  he 
has  aOoteed  an  amendment,  yet  the  Court  cannot  in  the  former 
case  interfere  to  examine  the  propriety  of  such  rtfusaL  (x) 


(p)  JTawes  r,  JokntoH,  X  Young  k  J.  65. 
10 ;  and  §ee  Uargnve  v,  Holden,  3  Dowl.         (t)  Briggt  y. Sharp,  6  Bing.  517. 
176 ;  nile  54,  n.  (g).  00  ^^^  Dcnraan,  C.  J.  and  Palteson,  J. 

(q)  Urpihart  v.  Deck,3^ow\,  19,  in  Rex  v.  Archbishnp  <f  York  and  others. 


(q)  Urquhart 

(r)  mgletf  D 
Kmrte  v.  Geeting,  U.  158.  397,  S.  C 

(«)  3f  G.  9,  c.  «8,  ».  15 ;  Lench  v.  (.t)  Dae  v.  Errinslon,  5  Nev.  &  Man. 

PargUer, 0OQg1.  GB;  S3.  B.  Mobrt,  64,      646. 


(r)  WtEletf  V.   Tomlins,    3  Dowl.  9j       3 Nev.  fit  Man.  453,  and  1  Adol.  flc  El. 
V.  Geeting,  id  **  " 
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CHAP.  I.  Fourth,  The  Offices  of  the  Masters  and  Prothonotaries. 

IV.  Oftob 

Mastkb,  &c.  In  relief  of  each  of  the  three  Courts  of  a  part  of  the  burthen 
IV.  Aothority  of  business,  8ome  branches  thereof  are  delegated  to  an  officer  or 
of  Kb^s^"**  officers  of  each  Court,  called  the  Master  or  Prothonotary,  and 
Bench  on  the  whosc  functions  are  somewhat  analogous  to  those  of  a  Master  in 
the  Master  on^  Chancery  who  acts  in  aid  of  the  Court  of  Chancery, 
the  crown  side ;      Qn  the  plea  or  civil  side  of  the  King's  Bench,  the  Master, 

and  of  PnMAono-  »«■       t       -r^i  .  .  /« 

tanVt  of  c.  P.  now  Mr.  Le  Blanc,  is  a  most  important  officer,  transacting 
EKh/^«!''^°^  much  of  certain  parts  of  the  business  of  the  Court,  and  who 
1.  Master  on  *^  *^®  secondary  or  deputy  to  the  chief  clerk,  and  has  able 
civHsideof  assistants  under  him.(y.)  In  consequence  of  the  great  ex- 
perience of  this  important  officer,  and  his  ability  to  state,  not 
only  the  course  of  practice,  but  also  instances  when  or  not  a 
similar  rule  or  proceeding  has  been  permitted  or  refused,  the 
judges  frequently  make  inquiries  of  him  upon  such  subjects 
when  connected  with  the  practice  on  the  civil  side  of  the 
Court,  (z)  Though  it  should  seem  that  where  the  construction 
of  a  statute  or  an  express  written  rule  of  the  Court  is  involved, 
no  weight  should  be  attached  to  the  report  of  any  officer  of  the 
Court,  {a)  In  general,  especially  towards  the  end  of  a  term, 
when  there  are  disputed  rules  upon  matters  of  account  or  prac- 
tice, or  relating  to  the  conduct  of  an  attorney,  and  founded  upon 
or  opposed  by  long  or  confficting  affidavits,  and  when  the 
Court  perceive  that  it  is  probable  that  further  affidavits  and 
perhaps  personal  examination  of  the  parties  may  elucidate  the 
facts,  it  is  very  usual  to  refer  the  matter  to  the  master,  either 
generally  or  with  a  direction  to  him  to  report  the  result  and  his 
opinion  thereon  to  the  Court.  As  it  is  an  established  rule  in 
Court  practice  not  to  receive  supplementary  affidavits  on  shew- 
ing cause  against  a  rule  nisi,  at  least  without  leave  of  the  Court, 
and  which  is  rarely  given,  {b)  it  is  frequently  advantageous  to 
one,  if  not  both  the  parties,  that  the  matter  in  dispute  should 
be  thus  referred,  because  the  master  will  in  general  receive  fur- 
ther affidavits  on  each  side  and  examine  the  parties  viva  voce, 
until  every  source  of  information  has  been  exhausted.  On  these 
occasions  the  master  or  prothonotary  is  frequently  attended  by 
counsel  on  behalf  of  one  or  of  both  the  parties,  and  considerable 

(y)  Ttdd,  45.  pose,  chap.  8 ;  and  also  see  id.  note  *»* 

(t)  See  a  Inte  instance  on  application  of  and   Bulkely   v.  Smith,    1  Price's  Exch. 

Pitt  T. ,  3  Nov.  &  Mann.  566,  and  Cas.  of  llie  Court  of  Exchequer  having 

see  Biigdtn  v.   Burr,   10    Bar.   &  Crcs.  strongly  reproved  any  conventional  course 

467  ;   and  Cook  v.  Allen,  3  Tyrw.  300  ;  of  practice  amongst  the  officers  of  a  Court. 
But  see  the  objections  of  Hullock,  B.  to         (a)  &mftfe,8eeob8erratioosof  Hullock» 

the  Court  taking  the  statements  of  their  B.  referred  to  in  the  last  note,  and  fost, 

officers  as  the  evidence  of  the  practice  of  second  chapter. 

the     particular    Court,  Anonymous  Case,         (b)  Tidd,  493,  496,  501 ;  SalUnoay  v. 

iMce  Gen.  Prac.  84, 85,  and  see  the  case,  Whorewood, «  Salk,  461. 


Digitized  by  LjOOQIC 


rOURTULYy  OFFICE  OF  MASTERS,  &C«  37 

experience  has  satisfied  me  that  whilst  this  office  is  filled  by  so     CHAP.  i. 

able,  so  sensible,  and  so  honorable  a  personage  as  at  present,  M^g^^a^*. 
justice  is  as  efficiently  administered  by  him  as  it  would  be  by  the 


Either  of  the  parties  may  by  his  counsel  move  the  Court  for 
the  master's  or  prothonotary's  report,  and  may  after  it  has  been 
read  object  and  argue  upon  any  part  thereof,  (e)  The  master 
or  prothonotary  usually,  as  matter  of  courtesy,  allows  the  coun- 
sel to  see  his  report  or  a  copy,  before  it  is  publicly  read,  so  as 
thereby  the  better  to  enable  them  to  observe  thereon  to  the 
Court. 

As  regards  matters  of  account,  and  especially  the  ascertain- 
bg  what  is  due  for  principal  and  interest  on  bills  of  exchange, 
promissory  notes,  or  in  actions  of  covenant  for  rent,  or  arrears 
of  annuity,  file,  after  judgment  by  default,  references  to  the  mas- 
ter of  King's  Bench,or  Exchequer,  or  to  a  prothonotary  in  the 
Common  Pleas,  constitute  a  very  extensive  description  of  busi- 
ness, decided  upon  by  those  officers  without  the  intervention  of 
a  jury  or  the  Court,  and  which  will  hereafter  be  fully  considered. 
The  master  also  exercises  by  himself  and  deputies  the  very 
extensive  and  important  ministerial  office  of  taxing  and  alloto- 
ing  the  costs,  as  well  in  original  actions  as  on  motions,  and  de- 
pending sonoietimes  on  the  difficult  construction  of  various  acts 
of  parhament  allowing  costs ;  and  as  well  before  as  since  the  1 
W,  4,  c,  92,  even  the  expense  of  bringing  over  witnesses  from 
abroad,  and  of  subsisting  them  here,  (though  not  for  their  loss 
of  time,)  may  be  allowed  at  the  discretion  of  the  master  or  pro- 
thonotary of  King's  Bench,  Common  Pleas,  or  Exchequer,  sub- 
ject to  the  review  of  the  Court ;  (rf)  and  with  respect  to  the  allow- 
ance of  the  expenses  of  numerous  witnesses,  much  is  in  the  dis- 
cretion of  the  master,  and  the  Court  will  not  interfere  with  his 
decision  unless  mala  fides  be  shewn  in  the  successful  party,  as 
an  intention  unnecessarily  to  increase  the  costs,  when  the  Court 
wfll,  on  affidavit  and  motion,  sometimes  interfere,  {e) 

The  Court  frequently,  especially  towards  the  end  of  the 
terms,  and  on  the  last  day  of  each,  when  all  the  matters  before 
the  Court  cannot  otherwise  be  disposed  of,  and  especially  when 
the  facts  are  contradicted  and  require  further  affidavits  and 
inquiry,  suggest  to  the  parties  the  expediency  of  a  reference  of 
the  matter  to  the  master  of  the  Court,  or  sometimes  to  a  bar- 
rister; and  the  former  suggestion  is  usually  acceded  to,  or  the 
motion  will  be  enlarged  and  not  disposed  of  until  the  next 
term.     But  this  jurisdiction  is  entirely  voluniart/,  and  either 

(c)  Tidd,  486.  (e)  Thomas  v.  SaUHder$  and  another,  3 

(OH««4»«T.P~to,3Tjrw.871.       Nc».  &  Mm.  578.  Digitized  by  GoOgk 
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IN  WUAT  BRANCH  OF  EACH  COURT  TO  PROCEED. 


CHAP.  I. 
IV.  Oftue 


S.  Master  of 
Crown  Office. 


3.  Prothono- 
taries  iu  C.  P. 


party  may  refuse  bis  assent.  In  questions  of  mere  practice  such 
a  reference  is  proper;  but  in  matters  of  law  connected  with  &cts, 
it  may  he  otherwise ;  and  when  the  parties  wish  to  have  the  full 
consideration  and  judgment  of  the  four  judges  upon  the  matter, 
it  may  be  the  duty  of  their  counsel  not  to  consent  to  a  reference 
to  the  master^  although  the  consequence  may  be  that  the  Court, 
attributable  to  tlie  press  of  business  on  the  last  day  of  the 
term,  and  the  impracticabiUty  of  their  deciding  upon  all  the 
unhei^rd  motions,  will  enlarge  the  rule,  in  which  case  it  will 
stand  in  the  list  of  peremptories  to  be  heard  in  the  early  part 
of  the  next  term.  It  is  an  important  point  in  the  practice  of  a 
skilful  counsel  to  bring  on  all  contested  motions,  especially 
when  it  is  probable  they  will,  when  deliberately  heard  and  con- 
sidered, be  determined  in  his  favour,  and  thus  expedite  the 
proceedings  of  his  client,  on  an  early  day  in  the  term ;  but 
it  frequently  occurs  that  the  opposing  pai^y  will  effectually 
counteract  that  endeavour,  a  part  of  practice  which  will  be 
more  particularly  condemned  in  the  chapter  on  motions. 

The  Master  of  the  Crown  Office  transacts  a  considerable 
portion  of  business  on  the  crown  or  criminal  side  of  the  Court,  and 
where  a  party  has  been  taken  upon  an  attachment,  such  officer 
examines  him  on  interrogatories,  and  reports  thereon  to  the 
Court.  (/)  So  it  is  not  unfrequent,  after  conviction  upon  an 
indictment  or  information, for  the  Court  to  direct  the  defendant 
to  go  before  the  master ;  which  imports  an  authority  to  the 
master  to  ascertain  the  prosecutor's  costs,  and  direct  the  de- 
fendant to  pay  the  same« 

In  the  Common  Pleas  a  great  variety  of  matters  arising  out 
of  causes  are  referred  to  the  Protbonotaries,  who  in  that  re- 
spect resemble  the  Master  on  the  plea  side  of  the  King's 
Bench,  and  they  make  reports  thereon  to  the  Court ;  and  also 
cm  the  ei^amination  of  persons  in  cont^npt  on  interrogatories, 
and  report  thereupon  to  the  Courts  (g)  But  in  the  Common 
Picas,  where  a  complaint  had  been  made  against  an  officer  of 
the  Court,  the  judges  have  declared  that  they  will  not  refer  it 
to  the  prothonotories  for  examination,  but  will  examine  it  them- 
selves. \h)  In  the  King's  Bench,  however,  it  is  very  frequent  to 
refer  motions  imputing  misconduct  to  an  attorney  to  the  master, 


^ 


(/)ridd,481,2. 

(g)  Tidd,  47, 481, 4«2  ;  wlierc  see  the 
dijfvrcucc  in  tlie  prnclicc  of  K.  B.  nnd 
C  P.  And  sec  the  strong  observations 
uf  Hullock,  D.,  against  referring  n  question 
bf  practice,  or  delegating  the  jurisdiction 


of  the  judges  to  the  decision  of  their  offi- 
cers, Anonymoui  case.  Price  Gcn.Pr.  84, 
83>  and  stated  postt  2d  chap, 

(/i)  Joiuison  y.  Smith,  1  Hen.  Bla.  105  j 
Tidd,  58. 
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but  with  a  reservation  that  he  shall  report  to  the  Court,  who     CHAP,  L 

IV.  Of  thb 

thereupon   pronounce   a  rule  absolute  that  may  affect  the    Masteb^&c. 
character  or  future  practice  of  such  attorney. 

In  the  Exchequer,  the  Deputy  of  the  Clerk  of  the  Pleas  (now  4.  Master  in 
Thonuia  Dax,  Esq.)  is  called  the  Master,  and  his  business  is  to  *^*  E^^^'^^^^'- 
take  nuDutes  of  what  is  done  in  Court,  draw  up  rules,  make 
reporis  am  maiiers  re/erred  to  him,  and  to  tax  bills  of  costs, 
draw  up  rules  for  the  allowance  of  bail,  and  he  mgw  process 
and  jvdgmmts.  (f)  The  2  &  3  W.  4,  c.  110,  9.  1,  enacts, 
''  that  the  said  Thomas  Dax,  and  Kenrick  Collett,  and  Ed- 
mund Walker,  shall  perform  the  duties  of  master  and  protho- 
Dotary;*'  and  the  chief  baron  and  other  barons  are  by  section 
6  authorised  from  time  to  time  to  order  and  direct  the  hours 
aad  manner  in  which  the  several  officers  of  the  Court  shall 
give  thdr  attendance  and  conduct  the  business  in  their  several 
departments. 


Fifthly,  Jurisdiction  of  a  Judge  at  Nisi  Prius  and  on  the  Circuit* 

On  the  trial  of  issues  in  fact,  very  frequently  difficult  questions  v.  of  the 
upon  the  admissibility  of  evidence,  and  in  general  upon  other  ^j^^^^^^-^l  * 
matters  of  law,  as  well  as  upon  the  application  of  law  to  com-  Prius  in  term 
plicated  fects  arise,  and  therefore,  in  certain  very  difficult  cases,  i^ndon^oTMid- 
a  trial  at  bar  before  four  of  the  judges  of  the  Court  in  which  diesex,  and  on 
the  issue  has  been  joined  may  be  had  ;  yet,  in  general,  trials  at 
nisi  prius  can  only  be  had  before  a  single  judge,  although  it  is 
obvious  that  the  assistance  of  other  judges  is  then  frequently 
even  more  requisite  than  upon  the  argument  of  a  mere  question 
of  law  in  full  Court.     This  defect  in  the  administration  of 
justice  is  attributable  to  the  necessity  for  the  fifteen  judges 
separating  to  try  civil  causes  and  criminal  prosecutions  in  dif- 
ferent counties  and  circuits  at  the  same  time. 

Trials  of  issues  in  fact  by  a  jury  take  place  before  a  single  i.  in  Middle- 
judjre  in  London  and  Middlesex,  as  well  in  and  during  the  ?c>^  and  London 

,        ^       o  ,  '  111       mandafter 

terms,  as  m  the  four  vacations  alter  term ;  and  also  on  the  term. 
circuits  throughout  England  and  Wales  after  Hilary  and 
Trinity  terms,  technically  called  the  issuable  terms.  In  order 
to  expedite  actions  against  actual  prisoners,  and  in  other  suits, 
principally  for  debts,  it  was  deemed  essential  that  trials  of  issues 
sliould  take  place  in  and  during  each  of  the  four  terms  on 
certain  parts  of  days,  and  the  consequence  was,  that  usually 
the  chief  justice  of  each  Court  (although  a  puisne  judge  might 

(i)  Tidd,  54  to  58,  Supplement,  1833;  and  see  Dax*s  Excb.  2d  cd.  4  andg^Pby GoOqIc 
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CHAP.  I.  at  the  request  of  the  chief  justice  try  causes  for  him  (*))  was  at 
Nisi  Prius,  those  times  obliged  to  leave  the  full  Court  to  attend  at  nisi 
prius,  and  either  break  up  the  Court  sitting  at  Westminster,  or 
proceed  elsewhere ;  thereby,  in  either  case,  greatly  impeding 
the  proper  business  to  be  transacted  in  banc  during  the  terms. 
This  injurious  practice  has  been  in  some  measure  improved  by 
the  appointment  of  a  fifth  judge;  (/)  and  by  section  4  of  the 
same  act,  which  enables  a  judge  or  baron  of  either  Court 
to  try  causes  at  nisi  prius  issuing  out  of  either  Court ;  so  that 
in  no  case  is  it  essential  that  either  of  the  chief  justices  or  the 
chief  baron  should  sit  at  nisi  prius  in  the  terms,  unless  the 
state  of  the  business  in  banc  will  permit  him  to  do  so  without 
injury  to  the  suitors.  But  still  great  inconvenience  to  counsel 
and  aitornies  is  occasioned  in  consequence  of  the  impracti- 
cability of  their  being  present  at  the  same  time  in  two  different 
and  sometimes  distant  places,  and  it  is  very  desirable  that 
there  should  be  no  sittings  in  the  terms,  but  that  the  causes 
that  might  otherwise  be  then  disposed  of,  should  be  tried  on 
the  first  or  second  entire  days  immediately  after  the  term,  and 
have  judgment  of  the  term  if  proper,  and  be  declared  as 
efiectual  against  prisoners  as  if  tried  during  the  terms. 

The  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  7,  enacts,  that  when 
the  alteration  of  the  terms  under  section  6  of  the  act  shall  have 
taken  effect,  not  more  than  twenty  four  days,  exclusive  of 
Sundays,  after  any  Hilary,  Trinity,  and  Michaelmas  term,  nor 
more  than  six  days,  exclusive  of  Sundays,  after  any  Easter 
term,  to  be  reckoned  consecutively  immediately  aft;er  such 
terms,  shall  be  appropriated  to  sittings  in  London  and  Mid- 
dlesex for  the  trial  of  issues  on  fact  arising  in  any  of  the  said 
Courts :  provided,  that  if  any  trial  at  bar  shall  be  directed  by 
any  of  the  said  Courts,  it  shall  be  competent  to  the  judges  of 
such  Court  to  appoint  such  day  or  days  for  the  trial  thereof 
as  they  shall  think  fit,  and  the  time  so  appointed,  if  in  vacation^ 
shall,  for  the  purpose  of  such  trial,  be  deemed  and  taken  to  be 
a  part  of  the  preceding  term :  provided  also,  that  a  day  or  days 
may  be  specially  appointed  at  any  time,  not  being  within  such 
twenty  four  days,  for  the  trial  of  any  cause  at  nisi  prius,  with 
the  consent  of  the  parties  thereto,  their  counsel  or  attomies.  (m) 


(k)  1  Geo.  4,  c.  55,  8.  2.  Ljndburst  appointed   the    cause  of  De 

(0  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  1  Beauvmr  t.  Rhodei  to  be  tried,  and  tbo 

and  4.  same  was  tried  on  31  st  October  and  1st 

(m)  It  will  be  observed,  that  in  conse-  November,  1834. 

qaenct  of   this  latter   enactment   Lord 
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Although  the  Court  in  banc  has  jurisdiction  not  only  to      CHAP.  i. 
grant  but  to  discharge  rules  for  the  trial  of  a  cause  by  special    Nisi^ParatJ 
jury,  and  upon  affidavits  they  will  hear  and  decide  upon  a  rule         ^^ 
nisi  for  discharging  a  rule  obtained  by  a  defendant  for   a  ^.TbeCoortor 
special  jury  even  on  the  very  morning  of  the  day,  when,  if  such  Jhw^wtm'' 
rule  should  be  discharged,  the  plaintiff  might  try  the  cause  by  notinteHere 

.  xL     rt        5         1      xii    1  "^    .      ,      .    J    "^  with  the  nUi 

a  common  jury,  yet  the  Court,  and  still  less  a  single  judge^  priut  oiiim  list 

has  no  jurisdiction  to  interfere,  or  at  least  will  not  interferci 

with  the  cause  list  at  nisi  prius  by  forwarding  or  postponing  a 

particular  cause  or  otherwise,  but  the  controul  over  the  same 

is  exclusively  vested  in  the  judge  who  is  to  try  the  causes ;  (») 

and  therefore  the  Courts  refuse  to  give  directions  as  to  the 

order  in  which  a  special  jury  cause  shall  be  tried,  although  the 

rule  for  a  special  jury  had  been  obtained  for  delay,  (»)  and  the 

judges  at  chambers  refuse  applications  for  restoring  causes 

struck  out  of  the  list,  (o)  for  the  application  should  be  made  to 

the  chief  justice  at  his  chambers.    And  it  is  erroneous  to  apply 

to  the  Court  in  banc  to  rectify  or  alter  the  terms  of  a  postea  or 

the  entry  of  the  verdict  or  finding  of  the  jury,  but  the  appli* 

cation  must  be  made  to  the  judge  who  tried  the  cause  to  correct 

the  verdict  according  to  his  notes,  {p) 

We  have  just  seen  the  exclusive  power  and  controul  of  the  5.  qo  thecir- 
judges  of  nisi  prius  over  the  nisi  prius  list  of  causes  and  the  cait,tbedif* 
records  sent  from  the  Courts  to  be  tried  before  him.  (9)  The  a  judge, 
judges  upon  their  circuits  act  by  virtue  of  five  severd  autho- 
rities ;  first,  the  commission  of  the  peace ;  second,  a  com* 
mission  of  oyer  and  terminer ;  third,  a  commission  of  general 
gaol  delivery ;  fourth,  a  commission  of  assize,  for  the  trial  of 
landed  disputes;  and  fifth,  their  auihoiit j  at  nisi  prius  ;  the 
commission  of  assize  being  annexed  to  the  office  of  justice  of 
assize  by  the  statute  of  Westminster  2,  (13  Edw.  1,  c  30,) 
which  empowers  the  judges  to  try  all  questions  of  fact  issuing 
out  of  the  Courts  at  Westminster;  (r)  and  the  S  Geo.  4,  c.  10, 
authorizes  them  to  open  the  commission  on  the  day  after  the 
appointed  day,  or  if  that  should  be  a  Sunday,  even  on  the 
succeeding  day.  The  powers  of  the  judges  on  the  circuits 
have  been  considerably  extended  by  several  modern  enact« 
ments. 


(«)  Jehnwn  r.  The  Coke  and  Goi  Light  (q)  Supra,  this  page. 

Cdmpatiy,  7  Taunt.  390 ;  Mahhy  t.  Mtna,  (r)  BuUock  ▼.  PanoM,  t  Salk.  454; 

1  Chit.  R.  489,  ante,  33.  3  Bla.  Com.  59 ;  Tidd,  41.  See  the  formt 

(o)  Jacob  T.  Rule,  1  Dowl.  Pr.  C.  349.  of  the  criminal  commission  in  4  Cbittj's 

(p)  Ila  ▼•   Turner,  Excfa.  Mich.    T.  Crim.  Law,  and  of  all  the  commissions  at 

1834 ;  9  Leg.  Ob.  S37.  the  RoUi  in  Rolls  Yard,  Chanoerj  Lanfc. 
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V^f^^B  A         Before  the  9  G.4f,c  55,  8.  6,  the  powers  of  a  judge  at  Nisi 
Nxftx  Priusi    PHua,  or  on  th^  cirouit,  were  limited^  and  it  was  decided  that 
^^;         e?en  in  an  undefended  cause,  and  before  the  trial,  a  judge 
could  not  on  the  circuit  amend  any   mistake,  or  wake   any 
order  in  a  cause,  unless  he  was  a  judge  of  the  Court  out  of 
which  the  Nisi  Prius  record  had  issued,  (r)    But  the  above  act 
enacts,  (#)  that  it  shall  be  kwful  for  the  judges  of  each  of  the 
superior  Courts  at  Westminster,  and  each  and  every  or  any 
one  of  themi  during  their  respective  circuits  for  taking  the 
assises,  to  grant  suck  and  the  like  summonseSf  and  make  Much 
and  ike  like  orders  in  aU  ofitiant  and  proieeuUon$  which  are 
or  shall  be  depending  id  any  of  his  Mfgesty's  Courts  of  Record 
at  Westminster  in  which  the  issue,  if  brought  to  trial»  would 
be  to  he  tried  upon  such  their  respective  circuits,  as  if  such 
jufttaees  were  respectively  judges  of  the  Court  in  whicb  such 
actions  or  prosecutions  are  or  shall  be  depending,  although 
auch  respective  justices  of  the  Court  of  King's  Bench  and 
Common  Pleas,  and  Barons  of  the  Exchequer,  and  justices  of 
Chester,  or  any  of  them,  may  not  be  judges  of  the  Court  in 
which  such  actions  or  prosecutions  are  or  diall  he  depending, 
and  such  summonses  and  orders  shall  be  of  the  same  force  and 
e£fect  as  if  such  justices  were  respectively  judges  of  the  Court 
in  whidi  such  actions  or  prosecutions  are  or  shall  be  depend- 
ing.   Byt  the  powers  given  by  this  act  were  considered  to  be 
strictly  confined  to  those  cases  in  which  the  issue,  if  triedy 
could  have  been  ttUd  before  a  judge  on  the  circuit,  and  there- 
fore where  a  cause  about  to  be  tried  on  the  drcuit  had  he&a  re- 
ferred to  avbitratjion  by  an  order  of  msi  prius,  and  the  judge 
iffterwards  and  during  the  assizes  made  a  second  otder,  to 
emaUe  lif  de/endani  to  give  a  noHce  of  sei^ff,  it  was  hcJden, 
that  after  sueh  order  of  reference,  the  judge  \ra.B  functus  qfihio, 
and  the  jurisdiction  entirely  delegated  to  the  arbitrator,  and 
that  the  statute  did  not  authorise  the  second  order.  (/) 
Amendments  ou      ^^  rcspects  amendments  immediately  before  a  trial  ou  the 
the  circuit.        oMTCuit,  it  was  formerly  supposed  that  a  judge  at  Nisi  Prius 
ought  not  to  p^mit  an  apiendment  of  a  material  allegation ;  thus, 
in  an  acticai  on  a  bond,('ti)  where  counsel  moved  at  Nisi  Prius  to 
put  off  the  trial  in  order  to  amend  the  declaration  by  omitting  a 
profert  of  the  bond,  and  alleging  that  the  bond  was  in  the  pos- 
session of  the  defendant.  Lord  EUenborough  refused  the  ap- 


(r)    Hothead  v.  Abraham,  S  Taunt.        (t)  Ashmrthv.Heathcodc,  6  Bmg,  596; 

)}  Bagley  C1i.Pr.6.  4  Moore  &  P.  396,  S.  C. 

(i)  See  Cbitty '8  Col.  Stat.  734, 735.  («)  fain  ▼  Buikin,  1  Stark.  Rep.  174. 
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pUcatioDj  obfierving  that  it  should  have  been  made  earlier  and  .  ^^^^'  ^' 
at  chambers,  and  that  if  a  party  wil  allege  poasession  of  that    Vui  Priui, 
which  he  haa  not,  he  must  take  the  consequences ;  and  that  the         ^' 
alteratum  proposed  was  matter  of  material  allegation,  and  qot 
the  subject  of  amendment  at  Nisi  Prius.(ia;)    But  the  pnactioe 
18  now  otherwise,  and  the  judge  may,  independently  of  the 
9  6.  4,  c.  15,  permit  an  amendment  in  the  pleadings  at  any  in- 
stant before  the  jury  has  been  sworn  to  try  the  cause,  unless  it 
be  manifi»t  that  the  defence  on  the  mmi$  would  be  thereby 
prejudiced,  (y)    In  a  recent  cas^  (x)  in  an  action  of  assumpsit 
on  the  money  counts,  upon  a  summons  attended  by  counsel 
immediately  before  the  trial,  in  the  judge's  room.  Lord  Tenter- 
den  allowed  several  special  counts  on  foreign  bilb  of  exchange, 
alleged  to  have  been  paid  supra  protest,  to  be  comMer^  4U 
odded  to  the  reoerdf  and  made  an  order  that  if  the  Court  shoiild 
thereafter  be  of  opinion  that  the  plaintiff  could  not  have  re- 
covered upon  the  pominon  counts,  the  defendant  should  have 
the  coata  up  to  the  time  of  trial,  and  that  the  plaintiff  should 
take  the  verdict  on  the  special  counts}  and  the  cause  was  im- 
mediately afterwards  tried. 

The  9  6.  4,  c.  15,  gives  any  judge  of  antf  Court  power 
derhig  the  trial  to  amend  any  variance  between  any  writtem 
document  and  the  record ;  and  the  3  &  4  W.  4,  c  4^,  s.  ^, 
extepds  such  power  to  aU  variances  from  the  record,  ^*  as  weU 
in  verbal  as  written  evidence,  in  any  particular,  m  tie  judgment 
(^tie  Court  or  Judge  not  material  to  the  merits  of  the  case,  ami 
by  wUei  the  opposite  party  c^mnot  have  been  prejudiced  «n  the 
couduet  of  bis  actiou,  proseeuHon,  or  defence;  (a)  but  it  is  dis^ 
eretUma/ry  to  permit  an  amendment,  and  if  r^iifed,  there  is  no 
appeid;  though  when  permitted,  express  power  to  appeal  to 
the  Court  in  banc  is  reserved  to  the  party  who  alleges  he  has 
been  prejudiced  by  the  amendment. 

(i)  Pain  r.  BtiAm,  1  Stark.  174;  and  on  the  meritt;  becaaie  of  courae  every 

see  also  Tidd,  8th  ed.  53.  amendment  of  what  would  otherwise  be  a 

{y)  Murphy  t.  MariaWf  1  Camp.  57.  fatal  variance,  deprives  a  defiendant  of  bis 

^)  Reid  r.  Smart,  K.  B.  Sittings  at  formal  and  technical  defence  on  that  point. 

Gttiidall  after  Hil.  T.  1828,  Chitty  for  Quaere,  therefore,  whether  the  refusol  in 

pkuDtiir  and  Pollock  for  defendant ;  see  Doe  d.  Erritigton,  3  NeT.  &  Man.  646,  to 

Chittj'a  Col.  Stat.  735,  note  (6)  ;  but  see  permit  an  amendment  by  introducmg  a 

Fm  ▼.  Butfdn,  1  Starkie's  B.  74.    Witli  separate    demise  in    the  declaration  in 

respect  to  the  exercise  of  the  powers  of  ejectment,  ui  lieu  of  a  Joint  demise,  and 

araendaient  under  the  9  O.  4,  c.  4t,  ace  whicli  refusal  gave  elTeot  to  a  mere  format 

pMt,  the  Chapter  on  Trials.  and  technical  defence,  accorded  with  the 

(a)  These  terms  must  have  been  in-  spirit  of  this  enactment ;  and  see  obser- 

tendod  only  to  preclude  an  amendment  vations  of  Parke,  J.,  in  Hanbury  v.  EUa, 

which  would  deprive  the  opponent  from  1  Adol.  U  EK  64,  65,  and  see  pott  more 

avaffiog  btinseif  of  a  Ju«t  defence  or  answer  fully. 
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CHAP.  I.  The  decision  of  a  judge  at  Nisi  Prius,  either  refusing  or 
v'lnPmivtJ  permitting  an  amendment  during  the  trials  in  case  of  a  variance 
^^'  between  the  record  and  any  written  document,  under  the  9  G. 
4,  c.  15,  was  decided  to  be  conclusive,  and  that  the  Court 
above  could  not  review  the  propriety  of  his  decision,  (i)  And 
although  the  subsequent  statute,  3  &  4  W.  4,  c.  4S,  s.  2S, 
(which  gives  extended  powers  of  amendment  pending  a  trial,) 
expressly  gives  power  to  a  party  dissatisfied  with  the  judge's 
aUotoance  of  an  amendment,  to  apply  to  the  Court  above  for  a 
new  trial  upon  that  ground ;  and  in  case  the  Court  should 
think  such  amendment  improper,  then  a  new  trial  is  to  be 
granted  accordingly,  on  such  terms  as  the  Court  shall  think 
fit,  or  the  Court  shall  make  such  other  order  as  to  them  may 
seem  meet;  yet  as  the  statute  gives  no  appeal  against  a  judge's 
refusal  to  allow  an  amendment  at  Nisi  Prius,  he  has  an  uncon- 
trolled discretion,  with  which  the  Court  in  banc  will  not  inter- 
fere, (c)  It  is  obvious,  therefore,  that  a  judge  should  in  general 
permit  an  amendment,  unless  it  be  manifest  that  the  defendant 
or  the  plaintiff  would  be  prejudiced  in  the  conduct  of  his  just 
and  meritorious  right  or  defence,  and  not  refuse  an  amendment 
merely  because  it  would  defeat  an  unjust  or  mere  formal  ob- 
jection ;  (d)  the  more  especially  because  the  right  of  a  plaintiff 
to  vary  the  statement  of  his  cause  of  action  in  several  counts, 
was  taken  away  expressly  on  the  ground  that  the  judges  on 
trials  would  liberally  exercise  the  power  to  permit  amendments, 
and  the  new  rules  of  pleading  would  operate  most  unjustly  un- 
less amendments  be  uniformly  permitted  when  justice  requires, 

A  judge  at  Nisi  Prius,  however,  has  no  jurisdiction  to  set 
aside  or  otherwise  avoid  the  effect  of  a  release  pleaded  puis 
darrien  continuance,  or  produced  at  the  trial,  either  on  the 
ground  of  fraud  or  otherwise ;  (e)  and  indeed  no  proceedings 
at  Nisi  Prius  can  ever  take  place  upon  a  plea  puis  darrien  con- 

S  Paths  y  Edge,  1  Cromp.  &  M.429.  amend,  and  of  the  delay  before  a  second 

Doer.  Errington,  3  Nev.  &  Man.  action  could  be  tried,  the  defendant,  who 

646.    This  is  a  great  defect  in  the  act,  before  would  have  paid,  became  insolvent, 

because,  if  in  the  hurrj  of  Nisi  Prius  the  and  the  attorney,  on  being  sued  for  his  neg- 

judge  should  misapprehend  the  nature  or  ligence,  also  became  insolvent,  and  the  ur- 

effect  of  the  proposed  amendment  and  fortunate  plaintiff  only  was  the  sufferer, 

refuse  it,  he  would  perhaps  be  the  first  and  his  bankruptcy  ensued.      Besides, 

person  to  regret  his  decision,  and  that  lie  it  may  happen,  in  course  of  time,  that 

oas  not  power  to  concur  with  the  Court  there  may  be  a  judge  who  might,  in  ac- 

above  in  permitting  an  amendment.    In  a  tions  for  political  libels,  or  other  cases 

cause  tned   before  Lord    Tenterden  at  which  he  would  not  be  disposed  to  favour, 

Guildhall,  and  in  which  his  lordship  re-  refuse    to    exercise    such    discretionary 

fused  an  amendment  in  a  very  unimport-  power,   though  perhaps  justice  required 

ant  variance,  merely  because  he  consi-  he  should  do  so. 

dered  it  proper  that  the  attorney  should         (d)  See  observations  of  Parke,  J.,  in 

be  punished  for  his  blander,  it  turned  out  Haniury  v.  Ella,  1  Adol.  &  El.  645. 
that  in  cooseqaeuce  of  sttch  refusal  to        (e)  Alner  ▼•  George,  1  Campb,  392. 
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tmuance,  if  regularly  supported  by  affidavit;  but  the  trial  is     CHAP.  i. 
instanter  suspended,  and  the  future  proceedings  take  place  in     Nm  plTiua* 
bank.(/)  &c. 

The  practice  by  summons  and  order,  when  that  mode  of  pro-  p,^ticc  of 
cedure  is  adopted  on  the  circuits,  varies  in  no  substantial  re-  •ommou  and 
spect  from  the  practice  at  a  judge's  chambers  in  town.(^)  circuit?" 
Thus  an  affidavit,  if  the  nature  of  the  case  require,  is  made  on 
the  part  of  the  applicant,  and  a  summons  obtained  from  the 
judge,  as  to  show  cause  at  the  judge's  lodging  the  next  morn- 
ing at  eight  o'clock,  or  some  other  hour,  before  the  judge  goes 
into  Court,  why  an  amendment  should  not  take  place  in  the 
record;  copies  of  the  affidavit  and  of  the  summons  are  then 
immediately,  on  the  same  evening,  served  on  the  opponent,  who, 
if  considered  expedient,  makes  a  short  affidavit  in  answer,  and 
then,  at  the  appointed  hour,  the  two  attomies  attend  by  their 
attomies,  and  by  counsel,  if  any  difficulty  occur,  or  it  be 
deemed  essential  to  quote  authorities ;  and  the  judge  makes  or 
refuses  his  summons.  If  the  amendment  be  considerable,  so 
as  to  render  it  impracticable  to  alter  the  record  before  the 
cause  in  ordinary  course  comes  on  for  trial,  the  judge  may, 
perhaps,  at  least  by  consent,  order  that  the  amendment  shall 
be  considered  as  if  it  had  been  already  made  and  added  to  the 
record,  and  the  cause  may  be  tried  in  the  previous  state  of  the 
record.  (A) 

The  1 W-  4,  c.  70,  s.  38,  (enacted  23d  July,  1830,)  authorizes 
a  judge  immediately  after  a  trial  of  an  action  of  ejectment 
before  him,  to  certify  that  an  execution  may  issue  immediately 
and  before  the  next  term;(f)  and  the  subsequent  act,  1  W.4, 
c.  7,  s.  12,  (enacted  11th  March,  1831,)  extended  such  power 
of  certifying  to  aU  actions,  (i) 

The  11  G.  2,  c.  19,  s.  17,  where  justices  of  the  peace  have 
ordered  possession  to  be  given  to  a  landlord  of  premises 
deserted  by  a  tenant,  enacts,  ^'  that  such  proceedings  of  the 
said  justices  shall  be  examinable  in  a  summary  way  by  the 
next  justice  or  justices  of  assize  of  the  respective  counties  in 
which  such  lands  or  premises  are  situate,  and  who  are  thereby 
respectively  empowered  to  order  restitution  to  be  made  to  such 
tenant,  together  with  his  expenses  and  costs,  to  be  paid  by  the 
lessor  or  landlord,  if  they  shall  see  cause  for  the  same;  and  in 
case  they  shall  affirm  the  act  of  the  said  justices,  to  award 
costs  not  exceeding  £5  for  the  frivolous  appeal/' 


/y )  1  Chittjr  on  Pleading,  699, 700.  (t)  Sea  the  cases  as  to  the  exercise  of 

Ig)  6«glej'8Prac.ChaiD.5,6.  this  power,  pott,  and  Cliitty's  Sammarj 

(5)  nod  V.  Smart,  sec  n.  («),  ante,  43.      Prac.  187,  188. 
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CHAP.  I.         Sixthly,  Juriidiciian  and  Practice  qf  each  Sheriff  and  hia 

VI.  Sanirvs  Sixthly j  The  Sheriff  in  each  county  of  England  has  ininm- 
andtheirDkPu-  ttorially  beeti  considered  a  ministerial  officer  of  this  superior 
thSr  Judidmla*  Courts  in  execnting  process  and  obeying  its  rules,  and  is  at 
w€ii  as  minute-  common  laW  subject  to  its  jurisdiction  in  all  matters  toticblng 
officers  of  the  His  officc ;  and  hy  statute  he  is  liable  for  his  own  or  his  officers* 
^^""^  extoHion  or  other  misconduct  under  colour  of  his  office,  (i) 

and  there  are  rules  of  Court  prescribing  some  of  the  duties  of 
the  fihetifP;  {I)  and  the  1 1  0. 4  and  1  W.  4,  c«  TO^  impliedly  ex- 
tends these  liabilities  to  the  sheriffs  of  the  Welsh  counties, 
now  bound  to  execute  the  direct  process  of  the  Courts  at 
Wesbnhister.  And  the  Uniformity  of  Process  Act,  2W.4, 
C.d9|  s.  15,  authorises  the  Court  in  term  time,  and  a  single 
judge  in  vacAtion,  to  make  a  rule  or  order  for  the  immediate 
retui^  in  vacation  of  any  process  mesne  or  final,  and  which 
enactment  is  ftirther  enforced  by  rule  of  M.  T.  18SS ;  and  R«  H. 
9  W.  4,  tiile  11  ft  12,  direct,  that  when  a  rule  to  return  a  writ 
expires  in  vacation^  the  sheriff  shall  file  the  writ  at  the  expira- 
tion of  the  rule,  or  as  soon  after  as  the  office  shall  open,  and 
the  officer  with  whom  it  is  filed  shall  indorse  the  day  and  hour 
when  it  wfis  filed.  A  f  ule  also  was  made  in  the  same  term  re- 
quiring the  sheriff  or  other  officer  or  person  within  six  days 
aftier  executing  a  writ  of  capias  to  indorse  the  true  dAy  of  exe^ 
cttting  the  sAme. 
Sheriff's  power  Bttt  Until  recently,  although  a  sheriff  might  preside  as  judge 
a^  jWicia/  {„  YA^  County  Court  in  actions  therein  for  debts  under  40^., 
or  by  justieies  to  any  amount,  and  also  might  in  personi  and 
actually  dU  by  his  under-sheriff  preside  and  direct  a  jury  in 
executing  all  writs  of  inquiry  of  damages^  and  in  executing 
writi  of  elegit  before  a  jury;  yet  the  8  ft  9  W.  3,  c.  11,  s.  1, 
gave  him  no  authority  to  preside  before  a  jury  in  executing  an 
inquiry  suggesting  breaches  under  that  statute  \  nor  in  any 
case  had  he  or  his  under-sheriff  jurisdiction  to  preside  on  tl^ 
ifiai  of  an  issue  or  issues  offads^  until  the  3  ft  4  W.  4^  c«  4A, 
materially  extended  his  powers  in  those  respects.    The  16th 

(fc)  On  metne  process,  95  ttjen.  6.  c.  9;  he  has  heceSved  the  writ.  R.  M.  1654, 8.7, 

on /mi  ptDoeit,  t9  Eliz.  C4  4;  3G.1|  required  the  sheriff  (o  make  bis  retains. 

c.l5y  gentrally,  3S  G.  2,  c.  28,  s.  11,  R.M.1654,  for  prohibiting  delaj  in  eze- 

It ;  T  0. 3,  c.  f9 ;  43  0.3,  c  46,  s.  5 ;  ceting  or  retuminir  anj  process  or  eteoa- 

Chit.  Col.  Stat  tit  Extortion.  tion.    R.  M.  1654^  s.  S,  punished  slieriffs 


(0  Thus  R.  £.   15  Car.  2,  required 
every  sheriff  to  appoint  a  sufficient  de- 


guilty  of  extortion  on  writs  of  possession. 
R.  E.  15  Car.  2,  punished  bailiffs  or  she* 


deputy   to    si^e   ftertonal  attendance  in     ney  from  a  person  in  custody  witliout  tlie 
TV«f(Mtntfer  m//  every  day  during  (erin,      presence  of  ar  


puty,  and  required  every  slieriff  or  his  riffs'  officers  for  taking  a  warrant  of  attor- 
il  attendi 

^  durine  u  . 

and  the  same  rule  prohibited  the  issuing  and  there  are  several  other  rules  sliewtug 

blank  warranti  upon  pain  of  severe  pu-  the  exercise  of  a  power  at  commsn  law 

nishment.    R.  M.  1654,  s.t,  prohibited  to  make  general  rules  affecting  sheriffs 

the  bsuiog  of  a  warrant  to  arrest  before  and  their  officers.  r^  ^^r^l^ 
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seekion  ^  that  act  directs,  that  the  truth  of  breaches  sug-     CHAP.  I. 
gested  under  tUe  8  &  9  W.  3,  c.  11,  and  the  assesstnent  ef  da-  yi;pt*""«a. 

Elites  thereby  sustained,  shall  be  inquired  of  before  tke  «*e- 

fijf^  unleea  the  Court  or  a  judge  shall  otherwise  direct ;  and 
the  17th  section  enacts,  that  in  any  action  depending  in  any  et 
the  stiperior  Courts  for  any  debi  or  demand{m)  in  which  the 
sum  sought  to  be  recotered  and  indorsed  on  the  simiiiionft 
shall  not  exceed  <£20,  the  Court  or  a  judge,  if  satisfied  that  the 
tiki  will  not  involre  any  di0tculi  question  of /act  or  law^  may  di- 
reet  that  the  issues  shdll  be  tried  before  the  sheriff  of  the  county 
where  the  venue  is  laid,  or  any  judge  of  any  Court  of  Record 
for  the  reeorery  of  debts  in  such  county.  And  the  18th  section 
gives  the  sheriff  or  his  deputy,  or  the  judge  of  record,  power 
to  certify  that  the  defendant  ought  to  have  an  opportunity  of 
applying  to  the  Court  for  a  new  inquiry  or  trial,  («)  and  also 
to  prevent  judgment  and  execution  immediately  after  the  in- 
quiry or  trial ;  and  the  sheriff,  8cc.  is  to  have  the  same  power  ef 
amemdmeni  as  a  judge  has  upon  a  trial  under  the  28d  section 
of  the  same  act.(o)  But  he  has  no  power  to  certify  that  the 
debt  is  under  40if.  so  as  to  deprive  the  plaintiff  of  costs  Under 
the43£liE.c.e,  s.S.(/9) 

The  aOth  section  also  directs  all  sheriffs  of  England  <nr  sheriff  to  ap. 
Wales  to  appoifd  a  »uffteient  deputy,  having  an  office  within  a  JJ?|jJ*/„^Xe^ 
mile  of  the  Inner  Temple  Hall,  for  the  receipt  of  writs,  in  London. 
granting  warrants  thereoHj  making  returns  thereto,  and  ac- 
cepting of  all  rules  and  orders  to  be  made  on  or  touching  the 
execution  of  any  proce*^  or  writ  to  be  directed  to  such  sheriff. 
This  regulation,  concentrating,  as  it  were,  the  offices  of  all  the 
sheriffs  throughout  England  and  Wales  within  one  mile  of  the 
centre  of  the  metropolis,  and  in  the  vicinity  of  all  the  public 
law  offices,  must  be  attended  with  great  advantages. 

It  is  the  imperative  duty  of  every  sheriff  to  appoint  such 
London  deputy,  and  if  he  should  neglect,  the  duty  may  be 
enforced  by  mandatnus ;  {q)  and  if  any  delay  or  prejudice 
should  arise^  the  sheriff  will  be  responsible  for  the  loss.(r) 
But  it  has  not  been  decided  whethetr  the  delivery  of  a  writ 
of  fteiri  facias  to  a  sheriff^s  deputy  in  London,  under  8  &  4 
Wi  4|  e.  48,  would  bind  the  goods,  in  case  between  the  time 

(m)  <b»cre>  ^oei  this  extend  to  un!i-  1  Cromp.  H.   &  E.  589;  ManwfieM  t, 

qaidated  danaget?   Bee  1  AdoL  &  Ellit*  Bretn-y^  1  Add.  &  EU.346;  J^hmon   v. 

14.    Semble,  it  does  not,  9  Crom.  &  Mee.  WHU$,  S  Cromp.  &  Mee.  428. 

150.  (o)  See  ffiii  ▼.  SaU,  9  Cromp.  At  Mee. 

(a)  See  poU  as  to  trials  before  the  she-  420. 

riff   and   ander- sheriff,  motion  for  nevr  (p)  Wardroper  v.  Rkkardson,  1  Adol. 

trial.    The  sheriff  or  under-sheriff  may  h  Ellis,  70. 

aoDsait  a  plaintiff,  %  Cromp.  St  Mee.  153.  (q)  The  King  t.  Shtriffof  Uneolfuhire, 

As  to  the  eourse  of  proceeding,  if  under-  K.  B.  31  Jan.  1835. 

sheriff  witbhord  hit  fluted  df  trial,  MHcalf  (r)  BrdchenHty  v.  LcaiHe,    3  Dowi^ 


t.Ftny,3'Diml.93iJhmmr.Eimri$,     180,  Digitized  by CjOOQL 


e 


48 


JURISDICTION  AMD  PRACTICB  OF  SHERIFF,  &C. 


CHAP-  I. 
VI.  SHBRirrs 
AND  Dspuubs. 


Notification  of 
appointment  of 
sheriff. 


Treofferof 
proceu  and 
prisoners. 


Functions  of 
slieriffs  in  fact 
ezecQtad  by 
deputy; 


of  such  delivery  in  London,  and  the  actual  receipt  of  the 
writ  or  inibrmation  of  it  by  the  sheriff  or  hh  deputy  in  the 
country,  there  should  be  a  bond  fide  transfer  of  the  goods ; 
and|  therefore,  the  prudent  course  will  be  in  all  cases,  not 
only  to  lodge  the  execution  at  the  deputy's  office  in  London^ 
but  also  to  forward  a  copy  and  notice  immediately  to  the  un- 
der-sheriff* in  the  country,  or  cause  the  deputy  in  London  to 
do  so  instantly.  («) 

The  3  &  4  W.  4,  c.  99,  s.  S,  regulates  the  notification  in  the 
London  Gazette  of  a  person  having  been  duly  pricked  or  no- 
minated a  sheriff,  and  the  form  of  his  warrant  of  appointment, 
and  enables  him  to  act  as  sheriff  upon  taking  a  certain  oath, 
without  any  patent  as  theretofore.  Section  15  requires  such 
sheriff,  by  writing  signed  by  him,  to  nominate  and  appoint 
some  fit  and  proper  person  to  be  his  under-sheriffs  and  pri- 
soners, writs  and  processes  are  to  be  transferred  to  the  new 
sheriff  by  the  out-going  sheriff^'s  delivering  to  him  a  true  and 
correct  list  and  account  thereof  binder  his  hand,  with  all  such 
particulars  as  shall  be  necessary  to  explain  to  the  in-coming 
sheriff  the  several  matters  intended  to  be  transferred  to  him ; 
and  the  in-coming  sheriff  is  thereupon  to  sign  and  give  a  dupli- 
cate of  such  list  and  account  to  the  out-going  sheriff,  and  to 
whom  the  same  is  to  be  a  good  and  sufficient  discharge  of 
and  from  all  prisoners  therein  mentioned  and  transferred  to 
such  in-coming  sheriff;  and  in  future  no  indenture  is  requisite 
for  turning  over  or  transferring  prisoners  or  process  to  the 
new  sheriff,  nor  is  any  writ  of  discharge  now  to  be  issued. 
The  act  also  contains  regulations  for  auditing  the  accounts  of 
sheriffs. 

But  sheriffs,  being  rarely  practically  acquainted  with  the 
law,  and  still  less  with  the  rules  of  evidence,  do  not  in  person 
preside  on  the  execution  of  writs  of  inquiry,  or  the  trial  of 
issues  for  debts  or  demands  not  exceeding  £^;  nor  do  they 
interfere  with  any  of  the  mere  practical  duties  of  their  office, 
but  leave  the  same  to  be  conducted  by  their  under-sheriff  or 
deputy,  who  is  expressly  authorized  to  preside  in  executing 
the  inquiry  or  writ  of  trial,  by  3  &  4  W.  4,  c.  42,  and  who 
in  general  is  or  has  been  an  attorney  of  experience.  As  the 
duties  of  such  deputies,  in  the  character  of  judges,  have  been 
thus  of  late  considerably  increased,  it  behoves  them  to  be 
better  informed  generally  of  the  law  than  perhaps  heretofore, 
and  especially  so  of  the  existing  rules  of  evidence,  and  one 
chapter  in  this  work  will  be  devoted  to  their  assistance. 


(«)  Brackenhury  v.  Laurie,  3  Dowl.  180. 
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CHAPTER  II. 

BY  WHAT  AUTHORITY  THE  PRACTICE  OP  THE  COURTS  IS  REGU^ 
LATED  AND  WHY  THE  REGULATIONS  OUGHT  TO  BE  STRICTLY 
OBSERVED^  AND  CONSEQUENCES  OF  DEVIATIONS,  &C. 


1.  IntTDdnctory  obierv&tions  on  the 

S£  VftB  A  L  AUT  HORITl  B8  Upon  whicll 

tibe  pnetice  and  pleadings  of  each 

Court  stand      49 

f,  AJlentions  introdaced  by  1  W.  4, 

C.70 57 

3«  Alterations  bj  the  rules 

Trinity  Term»  1831 58 

Hilary  Term,  18St id» 

Easter  Term,  1332 59 

4.  Alterations  by  nUaequent  8tatutes« 
and  in  particnlar  by  t  W.  4,  c.  39    id, 

5.  Rules  founded  on  the  Uniformity 
of  Process  Act,  f  W.  4»  c.  39,  viz. 

•of  Mich.  T.  3  W.  4,  and  the  sob- 
sequent  rules 61 

6.  General  advantages  resulting  from 
the  recent  statutes  and  rules  and 

all  the  judges  conferring  thereon  .    65 
7*  Why  eaact  observance  should  be 
required,  and  inquiry  into  the  dis- 
tinction between  the  force  of  sta- 
tutes and  rules 68 

8.  Inconveniences  from    distinction 
between  ftremftonf  and  directory .    7S 

9.  Recent  rule,  Michaelmas  Term, 
5  W.  4,  r.  10,  that  certain  omts- 


Up9u  shall  be  deemed  imgularUU$    73 
10.  Distinctions  between  acts   void 
and  voidable  and  those  contrary  to 

good  faith    75 . 

!!•  Wbellier  imperative  or  discre- 
tionary in  Court  or  judge  to  give 
effect  to  on  alleged  irregularity  .  •    76 

13.  Why  advisable  not  to  take 
trifling  objections 77 

But  knowledge  of  technicalities 

why  essential   id, 

IS*  Discretionary  in  Court  or  judge 
to  allow  coiti  for  irregularities. ...     80 

14.  Practice  of  a  Court,  how  proved    82 
15«  Simplicity  in  practice  of  supe- 
rior Courts  of  Law 83 

16.  Summary  of  the  ordinary  pro- 
ceedings in  an  action id, 

17.  But  by  irregularities  proceedings 
may  become  complicated    ••.•«.     85 

18.  Proceedings  of  less  frequent  oc- 
currence       86 ' 

19«  Practical  proceedings  peculiar  to 
one  Court id, 

20.  Practice  at  law,  in  what  respects 
dissimilar  to  that  in  Courts  of 
j:qmty,8fc , 87 


It  will  be  obvious  that  however  varying  the  facts  of  each  case,     CHAP.  IL 
and  consequently  the  pleadings  in  different  actions  describing  JobyOmbbvaI 
thenij  yet  the  practical  mode  of  conducting  the  proceedings  in    tioms  as  to 
a  suit  from  the  commencement  to  its  determination  may  or  grnibal,*and 
ought  in  general,  for  the  sake  of  certainty,  to  be  the  same ;  nor   AuTHonmEs 
ought  the  practical  mode  of  conducting  a  suit  to  be  so  intricate  sahx  is  fouxd- 
or  difficult  as  to  delay  or  prejudice  the  trial  of  the  substantial         *'^* 
question  on  the  merits ;  and  yet  it  has  been  objected  that  such 
demable  simpUciti/ as  regards  some  of  the  modern  enactments, 
especially  in  the  2  W.  4,  c.  39,  appears  to  have  been  forgotten,  (a) 


(a)  It  is  to  be  feared  that  the  Uiii- 
ibrmity  of  Process  Act,  S  W.  4,  c.  39,  has 
intiodaeed  more  Uchnieal  trifling  objec- 


tions and  rules  in  respect  of  irregularities, 
than  were  previously  known.  It  is  really 
distressing  and  prejudicial  to  the  admi* 
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BY  WHAT  AUTHORITY  THE 


CHAP.  ir. 

iwthoouctory 
Observations, 


Another  essential  matter  to  be  regarded  respecting  practice  is^ 
that  having  once  been  settled  it  is  better  to  be  adhered  to 
than  altered  on  account  of  any  small  objection^  perhaps  only 
occasionally  felt^  nor  found  to  be  very  pressingly  inconvenient ; 
and,  indeed,  it  will  be  found  that  any  alteration  in  the  law  or 
its  practice  should  be  .most  deliberate  and  cautious,  and  not 
adopted  until  all  its  bearings  and  consequences  shall  have  been 
fiiUy  ascertained  and  daly  appreciated. 


Upon  what  aa- 
thority  the 
practice  stood 
before  the  sta- 
tute 1  W.  4,  c. 
70. 


Before  the  1  W,  4,  c.  70,  the  caurse  of  proceedings  in  the 
superior  Courts  of  law,  as  well  respecting  practice  as  plead-- 
ing,  was  regulated  by  one  of  four  authorities,  viz.  first,  by  ge^^ 
neral  statutes;  secondly,  by  express  written  rules;  thirdly,  by 
prior  decisions  ;  and  fourthly,  by  usage.  The  statutes  in  ge- 
neral equally  applied  to  all  those  Courts,  but  the  express  rulei 
were  made  by  the  judges  of  each  Court  from  time  to  time^ 
and  qnly  applied  to  the  proceedings  in  that  particular  Court ; 
and  the  decisions  and  usages  were  principally  confined  to 
a  particular  Court,  although  sometimes  all  the  Courts  promul- 
gated or  adopted  similar  rules.  Such  usages  constitute  what 
might  be  termed  the  common  law  of  the  Court,  as  distinguished 
from  the  statutes  and  written  particular  rules. 


Practice,  how 
regulated  by 


With  respect  to  statutes^  when  they  ha?e  been  intended  by 
the  legislature  equally  to  affect  the  practice  in  all  the  Courts,  it 
would  seem  to  follow  that  if  the  intention  of  the  legislature  be 
clear  sind  unambiguous,  all  the  judges  of  every  Court  must  ne- 
cessarily adopt  a  similar  construction ;  (d)  but  if  the  language  of 
ah  act  (as  in  the  14  G.  S,  c.  17,  s.  1,  respecting  judgments  as 
in  case  of  a  nonsuit,)  be  capable  of  different  constructions,  then 
it  may  occur  that  each  judge,  or  the  majority  of  each  Court, 
conscientiously  deciding  according  to  his  oath  and  deliberate 
opinion,  will  come  to  different  conclusions ;  and  hence,  even 
where  uniformity  of  practice  has  been  enjoined  by  the  legisla- 
ture, yet  it  will  sometimes  materially  differ  in  the  three  Courts, 
and  which  accounts  for  the  contrariety  in  some  decisions  upon 


nistration  of  justice  to  observe,  that  upon 
a  writ  of  capias,  mere  process  to  bring  a 
party  into  Court,  four  of  the  most  able 
judges  should  be  equally  divided  in  opi- 
nion whether  in  the  printed  blank  for  the 
residence  or  description  of  the  defendant 
in  a  capias  it  is  necessary  to  name  the 
county  as  well  as  town  or  parisli  of  resi- 
denct :  BoUer  v.  Levy,  1  Bing.  New  Cas« 


S69 ',  and  see  other  embarassing  tcclinica- 
tities,  pott,  Chap.  V.  as  to  proceU4  Such 
as  the  omission  of  I  in  Middlesex  having 
been  held  fatal  in  C.  P.,  though  not  so  in 
the  Exchequer. 

(b)  And  see  the  opinion  of  Mr.  Baron 
Hullock  in  Price's  Gen.  Prac  84,  85, 
note  ♦. 
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matters  of  practice,  (c)  When  the  directions  of  a  general  statute     chap.  ir. 
are  clear  and  peremptory,  all  the  Courts  and  every  judge  are  Introductory 
alike  bound  to  give  fiill  effect  to  the  statute  and  have  no  dis-         &c. 
eretionary  power  to  refuse  to  set  aside  a  proceeding  for  irregu- 
larity when  it  has  deviated  from  a  form  prescribed  by  the  act, 
as  where  there  has  been  an  omission  in  process  in  some  matter 
required  by  the  2  W.  4,  c.  39  and  schedule ;  though  when  the 
deviation  is  merely  from  a  rule  of  the  Court,  independent  of  a 
statute,  the  Court  may  modify  the  regulation  and  permit  aq 
amendment  on  just  terms,  (d) 

It  can  scarcely  be  expected  that  the  legislature,  composed  Whj  inexpedi- 
principally  of  persons  inexperienced  in  the  forms  and  practical  roiefof  prw"'* 
detail  of  the  technical  proceedings  in  an  action  at  law,  should  ticeby  oatute, 
be  competent  to  enact  upon  mere  matters  of  form  or  the  tech- 
nical parts  of  practice ;  and  accordingly  until  recently  it  was 
always  considered  advisable  to  leave  those  matters  entirely  to 
the  judges  themselves,  who  from  their  daily  observations  and 
long  experience  can  best  appreciate  the  expediency  of  any  new 
measure  of  that  nature.  At  least,  if  a  statute  is  to  be  enacted 
upon  such  matters  of  practice,  the  same  act  should  give  the 
Judges  power  to  modify  and  alter  the  forms,  without  the 
trouble,  expense^  and  delay  of  applying  to  the  legislature ;  for 
otherwise,  the  judges  being  bound  by  the  form  prescribed  by  a 
statute  without  qualification,  cannot  promulgate  a  rule  of  their 
own  for  remedying  any  resulting  inconvenience,  and  which  may 
consequently  be  suffered  to  continue,  and  they  are  obliged  to 
give  unqualified  effect  to  every  summons  or  motion  to  set  aside 


(r)  It  will  be  observed  that  14  G.  9,  of  If  0. 1,  c.  29,  ai  to  tbe  time  within 
c^  17,  a.  1,  aajs,  "  Upon  motion  made  in  which  a  plaintiff  may  enter  an  appeafance 
open  Court  (due  notice  having  been  given  for  the  defendant  tec,  $tat,  (or  in  pur- 
Ifterevf)  ^  g(^^*  ^^"  Some  judges  held  suance  of  that  statute);  in  K.  B.  be 
that  the  act  reauired  a  notice  of  the  in-  has  only  two  terms  and  the  vacation  of 
tended  motion  before  it  was  made,  whilst  the  second  term  to  enter  such  appearance, 
otbcn  tboaght  tluit  the  service  of  the  rule  Bugden  v.  Burr,  10  Dar.  &  Cres.  457 ; 
nisi  was  a  sufficient  compliance  with  ihe  but  in  the  Exchequer  he  has  a  year, 
act.  See  the  contradictory  decisions  iu  Cook  v.  Alien,  3  Tyr.  Rep.  378.  But  see 
Ammhfmous,  Loft,  S65  ;  Gooch  v.  Pearson,  observations  on  Anonymous  case,  a»  d* 
1  Hen.  Bla.  5«7  ;  Chetseil  v.  Parkin,  2  18if6,  Price's  Gen  Prac.  84,  85;  oMt,  8«. 
Taont.  48,  Tidd,  491,  765  ;  Dax,  Prac.  (rf)  Post,  SlurUy  v.  Jacobs,  5  Moore  & 
76;  Price's  Pr.  «81.  The  rule  68  of  S.67;  3  Dowl.lO«,10S,B.C.;  Cwp«- v. 
HIL  T.  t83t,  now  orders  that  no  previous  Waller,  id,  167, 168.  This  distinction  re- 
notice  of  motion  shall  be  necessary ;  and  minds  us  of  the  observation  in  Wilson's 
yet,  on  principle,  if  It  had  been  required.  Reports,  vix.  that  a  statute  is  like  a  pow- 
tbe  giving  it  might  have  sanred  tbe  costs  erful  tyrant  mowing  down  all  before  him 
of  any  motion  or  rule,  by  tbe  plaintiff's  witliout  discrimination,  but  that  the  com- 
immediately  offering  a  peremptory  under-  mon  law  is  like  a  nursing  parent,  correct- 
takhig;  see  another  ir«stance  Price's  Gen.  ing  only  tiie  vices  and  defects  when  abso- 
Prac.  84,  note*.  So  npon  the  construction  lutely  pernicious, 
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^»  BY  WHAT  AUTHOEITY  THE 

CHAP.  11.  the  proceeding,  on  account  of  a  deviation  from  a  statute  form, 
Obsbbvatjons,  *"^  cannot  permit  an  amendment;  though  if  the  form  had 
^c-  merely  been  prescribed  by  a  Rule  of  Court  they  would  almost 
of  course  permit  an  amendment,  (e)  In  this  respect  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  39,  imperatively  requiring 
the  observance  of  certain  forms,  was  perhaps  a  less  convenient 
mode  of  establishing  any  course  of  practice  than  a  regulation 
left  to  be  settled  by  the  judges,  which  might  from  time  to  time, 
when  found  partially  inconvenient,  be  changed  at  a  trifling 
expense  by  a  new  rule ;  an  observation  which  will  perhaps  be 
found  to  apply  to  most  of  the  enactments  in  that  act.  (f) 

By  expreu  With  respect  to  the  express  written  rules  of  each  Court  for 

Coxku  ^  ^'  ^  regulating  its  practice  and  its  ancient  usages^  it  has  been  de- 
clared by  all  the  judges  in  the  House  of  Lords,  that  '^The 
'^  practice  of  the  Courts  below  is  matter  which  belongs  by  law 
*^  to  the  exclusive  discretion  of  the  Court  itself;  it  being  pre- 
"  sumed  that  such  practice  will  be  controlled  by  a  sound  legal 
"  discretion.  It  is  therefore  left  to  its  own  government  alone, 
*^  without  any  appeal  or  revision  by  a  superior  Court.  And 
"  therefore  it  was  decided  that,  upon  a  writ  of  error  to  a  supe- 
^'  rior  Court,  the  latter  cannot  proceed  or  found  its  judgment 
"  upon  the  supposed  propriety  or  impropriety  of  any  general 
'^  or  particular  rule  or  order  of  the  Court  below,  as  a  rule  ot 
*^  order  for  leave  to  amend,  although  the  same  be  returned  and 
"  appear  to  be  parcel  of  the  record," (^)  or  "a  rule  or  order 
"  for  striking  out  pleas,  or  granting  a  new  trial."  (A)  And  with 
reference  to  a  decision  in  the  Privy  Council,  it  should  seem 
questionable  whether  a  Court  of  Appeal  can  review  or  alter  a 
rule  or  order  of  an  inferior  Court  abroad,  expelling  from  the 
bar  of  their  Court  a  barrister,  decided  by  the  same  Court  (how- 
ever erroneously)  to  have  misconducted  himself,  (t)  And  in  a 
recent  case  it  was  held,  that  the  Lord  Chancellor,  sitting  in 
bankruptcy,  has  authority  in  any  particular  case  to  make  an 
order  altering  the  practice  of  the  Court  of  Chancery ;  and  that 
if  a  solicitor  be  committed  for  not  obeying  such  order,  no  action 

(e)  Shirley  v.  Jacobs,  5  Moore  &  Scott,  10  Bar.  &  Cress.  584. 
67,  68  ;  S  Dowl.  101,  S.  C. ;  Urquhart  t.  (i)  In  re  The  Justicet  tf  Common  Ptwi 

l^icfc,  3  Dowl.  17;  Collet  v,  Morpeth,  id,  at  Antigua,  1  Knapp's  R.  267  y  A.  t. 

23  ;  Cooper  v.  Walker,  3  Dowl.  167  j  post,  Gray's  Inn,  Cowper's  R.  339 ;  and  Mit- 

54,  n.  (r).  cheWs  cate,  %  Atk.  173 ;  King  v.  SoOmtm, 

(/)  See  more  particularly  post,  Cbap.  6  East,  143 ;    sal  qutre,    for  it  seems 

V*  from  the  course  of  proceeding  in  the  first 

(g)   Per  Tindalf  C.  J.  in   UeUith  v.  case,  that  if  there  bad  been  juU  cause  in 

Biehardson,  9  fiing.  126 ;  and  ante,  vol.  il.  that  case,  relief  might  have  been  obtained 

p.  572,  note  (fc).  in  the  Court  of  Appeal. 


(h)  Id,  ibid,',  GuUey  v.  Bishop  of  Exeter^ 
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can  be  supported  against  the  Chancellor,  and  he  may  effectually     CHAP.  IL 
resist  the  same  under  the  plea  of  general  issue ;  (A)  and  the  Obskbvatioiii* 
same  principle  equally  applies  to  any  order  relative  to  practice  ^^ 

made  by  all  or  one  of  the  judges  of  a  Court. 

Before  the  recent  enactments,  it  was  not  usual  for  the  judges  introdactjon  oC 
of  off  the  Courts  to  meet  and  concur  in  altering  any  discordant  fe'"TaUng*Si^' 
practice,  by  a  general  rule  to  be  observed  in  aU  the  Courts,  but  practice  of  nU 
the  judges  of  one  Court,  as  occasion  arose,  without  perhaps  ****^*'"^' 
any  avowed  communication  with  those  of  the  other  Courts, 
from  time  to  time  made  particular  rules  for  their  own  Court, 
framed  according  to  the  best  of  their  judgments,  and  in  many 
cases  depending  on  the  pecuUar  process  and  practice  of  that 
Courts  and  intended  only  to  be  observed  therein ;  and  we  find 
that  in  the  Common  Pleas  it  was  the  special  duty  of  the  pro* 
thonotaries  to  draw  up  general  rules  for  regulating  and  settling 
the  practice  of  that  Court  and  proceedings  therein,  and  to 
certify  to  the  Court  in  matters  of  practice  when  required ;(/) 
and  although,  in  progress  of  time,  the  other  Courts  made  rules 
somewhat  simOar,  yet  they  perhaps  varied  in  some  small  respect, 
and  each  Court  alone  construed  and  gave  effect  to  its  particular 
rules,  according  to  what  was  considered  to  have  been  the  ob* 
ject  and  the  intent  of  the  Court  at  the  time  such  rules  were 
pronounced ;  and,  consequently,  great  variety  and  even  contra* 
diction  in  the  rules  and  practice  of  the  different  Courts  pre* 
Tailed.  These  inconveniences,  resulting  in  a  great  measure 
from  the  great  tarieiy  oi  forms  of  process  even  in  similar 
cases,  nothing  but  an  express  statute  or  new  rule  could  pre* 
vent;  for  as  we  have  seen  no  Court  of  Error  could  interpose, 
and  although  the  inconvenience,  or  even  injustice,  might  be 
felt  strongly,  yet  it  was  an  established  principle,  that  for  the 
sake  of  certainty  in  practice,  each  Court  should  adhere  to  an  ex- 
press rule,  or  even  ancient  usage  of  its  own ;  and  even  in  Courts 
of  Equity  it  was  considered  that  a  long  course  of  practice  in  a 
particular  Court  is  to  be  as  binding  as  a  positive  rule  or 
order ;  (m)  and  in  the  Ecclesiastical  Courts  it  is  a  maxim  **  That 
^*  old  rules  of  practice,  which  are  in  themselves  consonant  to 
'*  reason  and  analogy^  and  which  have  not  undergone  an  au- 
''  thoritative  alteration,  ought  to  govern  the  practice  of  the 
**  Courts  at  the  present  day."(^)    And  as  regards  the  usage  of 

(Jk)  Pkas  T.  Lord  Brougham,  6  Car.  £c  influence  as  regards  the  practice  of  the 

P.  t49.  Courts. 

(0  Tidd,  47  ;  and  see  Mr.  Baron  Hul-         (m^  Broton  r,  Bruce,  t  Meriv.  1. 
lock's  observations  in  Price's  Prac.  of  all  \n)    Durant  ▼.   Vurant,  1  Addams's 

the  CourU,  p.  84,  85.  note  *,  upon  the  in-  Rep.  114,  118, 133,  where  sec  an  exam'^ 

expediency  of  deputiog  to  any  officer  any  pie  in  practice. 
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CHAP.  II.  the  Courts,  it  has  been  held  in  equity,(o)  that  repeated  deci- 
o7«»TAtIws^  lions,  forming  a  series  of  practice,  may  even  amount  to  the 
^g«  reversal  of  an  order  ;(o)  and  at  law  it  has  been  observed,  that 
the  practice  of  the  Court  is  the  law  of  the  Court ;  and  in 
Bewdley's  case,  a  practice  of  only  seven  years  was  allowed  to 
prevail  even  against  an  enactment  in  a  statute,  (p)  a  doctrine^ 
however,  which  it  should  seem  cannot  be  sustained,  at  least 
when  the  enactment  is  capable  only  of  one  construction,  (j) 


Distinclion  be- 
tweeu  a  stata- 
tory  regulation 
and  a  role  of 
Court,  that  a 
deviatiou  from 
the  latter  may 
be  amended. 


Some  recent  decisions  have  established  an  important  dis- 
tinction between  the  peremptory  effect  of  a  form  or  practice 
enjoined  by  a  statute^  and  one  prescribed  only  by  a  rule  of 
Court ;  yiz.  that  the  former  must  be  precisely  observed,  and 
that  the  Court  will  not  permit  any  amendment  of  deviating 
process,  except  in  cases  where  a  statute  of  limitations  would 
bar  the  remedy.  But  a  rule  of  Court,  (even  one  of  the  most 
modem  general  rules  promulgated  under  the  14th  section  of 
«  W.  4,  c.  89,  for  the  very  purpose  of  thereby  the  better  en- 
forcing that  act,)  is  construed  and  enforced  leu  rigidly  than  a 
regulation  in  the  statute  itself,  and  any  deviation  against 
the  direction  of  that  rule  may  be  amended  upon  payment  of 
costs,  (r)  It  will,  however,  be  observed,  that  the  decisions  of 
the  judges,  permitting  amendments  of  deviations  in  process, 
&c.  from  the  form  prescribed  by  the  Uniformity  of  Process 
Act,  a  W.  4,  c.  89,  ''  when  a  statute  ofUmitatiome  would  oiAer^ 
wise  bar  the  remedy"  suflSciently  establishes  that  they  have 
ample  discretionary  jurisdiction  and  power  to  permit  an 
amendment  in  every  case,  if  they  think  proper  to  exercise  it, 
and  that  their  resolution  on  this  act,  not  in  general  to  permit 


(o)  Bochm  V.  De  Tastet,  1  Ves.&  B.327. 

(p)  Betcdleu*s  case,  J  Sira.  765  ;  1  P. 
Wms.  ^07;  3  fiiu-r.  1755  ;  S.  C  Tidd's 
Introd.  Ixxi. ;  and  that  doctrine  seeius  to 
prevail  in  Scotland,  sec  Tyson  v.  Thnmas, 
M'Clel.  &c  Young,  187}  but  see  1  Bla. 
Com.  76,  77  ;  1  Chit.  Rep.  899  a. 

(q)  And  see  strong  observations  of  Mr. 
Baron  HuUock's  in  Price's  Frac.  of  all  the 
Courts,  84,  83,  note  *. 

(r)  Urquhaart  v.  Dick,  3  DowL  17; 
Shirley  v.  Jacobs,  5  Moore  &  Scott,  67, 68 ; 
3  Dowl.  10«,  103,  S.C.  J  Cooper  x.  Walker, 
SDoivl.  167, 168;  per  Parke,  B.  in  Jack- 
son V.  Jackson,  1  Cromp.  M.  6c  R.  439. 
Per  Tindai.  C.  J.  in  Shirley  ▼.  Jacobs,  5 
Moore  &  Scott,  68  ;  3  Dowl.  103  ;  speak- 
ing  of  an  indorsement  under  the  general 
rule  Mich.  T.  3  W.  4,  "  The  point  was 
"  discussed  among  us  in  order  that  an 
'*  uniform  understanding  might  be  come 
"  to,  and  it  xoas  tUimately  considered  that 


**  non-compliance  wiUi  a  ru/e  o^  oun  oogbt 
"  not  to  be  visited  witli  the  same  conse- 
"  quenccs  as  non-compliaiice  with  ok  act 
"  o/"  parliament ;  but  that,  at  the  same 
•'  lime,  a  person  who  bad  not  observed  w 
**  plain  a  rule,  should  be  called  upon  to 
**  amend  on  payment  of  costs  "  Sedqturre, 
for  tills  disttnctioR  is  rather  attribuuble  to 
a  diffidence  and  reluctance  on  tlie  part  oC 
the  judges  to  enforce  ihcir  own  acts,  tlian 
supported  by  mmmd  prindpk,  becaaae  it 
will  be  conceded  that  the  necessity  for 
and  expediency  of  enforcing  ruUs  (ftourt 
sanctioned  bj  all  Ibe  judges,  and  espe- 
cially when  made  for  the  very  purpose  of 
enforcing  an  enactment,  is  at  least  as  ob- 
vious as  the  necessity  for  eoforcii^g  a  eta* 
tute ;  and  it  is  equally  as  essential  to  en^ 
force  the  one  as  the  other,  willi  a  view  to 
compel  certainty  and  uniformity  in  prac- 
tice* 
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any  aroendment.    is   not  because  the   statute  has  absolutely  ,  CHAP.  ll. 

j.j-  .  ''   Introductory 

oepriTed  them  of  the  power  to   authonze  amendments,  but  Obskrvatioms, 

merely  because  they  have  considered  it  better  not  to  permit         ^^' 

9uch  amendments^  in  order  by  the  refusal  the  better  to  enforce 
the  declared  object  of  the  legislature,  and,  in  the  language  of 
the  14th  section,  the  more  effectually  cause  the  act  to  be 
executed.  The  Courts  certainly  heretofore  permitted  most 
material  alterations  in  and  amendments  of  process,  even  in  a 
capias  in  proceedings  by  original.  («) 

With  respect  to  decisions^  they  are  either  upon  the  con-  Bj  Decinom, 
struction  of  a  statute^  or  of  what  is  just  and  reasonable  to  be  ^«*»t^««- 
done  under  given  circumstances,  and  what  might  be  termed  the 
common  law.  (0  It  is  obvious  that  when  the  intention  of  the 
legislature  is  clearly  to  the  contrary,  no  current  of  decisions 
can  or  ought  to  counteract  that  intention  ;(0  but  when  it  is 
ambiguous,  then  successive  uniformity  of  decisions  is  usually 
considered  obligatory ;  and  it  is  the  maxim  stare  decisis,  (u) 
because  nihil  simul  inpentum  est  et  petfectum,  and  it  is  most 
probable  that  the  public  or  legal  practitioners  have  acted 
on  the  faith  of  such  decisions,  and  it  would  be  inconvenient^ 
without  an  act  of  parliament  declaratory  of  the  law,  and  pub- 
licly promulgated  (long  before  it  is  to  come  into  operation,)  to 
change  the  course  of  decision.  («)  When  there  are  conflict- 
ing decisions  of  a  single  judge  against  a  decision  in  banc,  the 
latter  is  to  be  preferred  until  overruled  in  banc;  and  when  there 
are  conflicting  opinions  of  equal  weight,  i.  e,  both  of  a  single 
judge,  or  both  in  banc,  then  the  rule  seems  to  be  to  prefer  the 
last,  {x) 

Long  ^tsege  in  the  practice  of  the  Courts,  or  of  a  particular  How  f«gaiatod 
Court,  may  be  considered  the  common  law  of  the  Court ;  fiwr  ^^JJ^J^^ 
the  acquiescence  in  constant  proceedings,  as  well  by  the  judges 
as  its  experienced  officers,  denotes  that  it  is  reasonable,  and  has 
not  been  found  objectionable,  because  if  it  had,  it  would  soon 
have  induced  an  immediate  change ;  the  judges  of  each  Court 
have  iHiplied  power  to  alter  any  inconvenient  practice  when 


<•)  Cmrv.  Shorn,  T  T.  R.  f99 ;  T^brmm  f «S ;  H.  t.  Mtnn,  t  Strs.  755 ;  Mrnitff  t* 

V.  Ttmnu,  1  B08.&  P«i.  481 ;  Sutmson  Leach,  8  Burr.  1753;  Cmnbe  ▼.  CutHii,  S 

V.  Ikuuftrt,  S  fios.  &  P«L  109;   Tidd,  Biog.  163;  A'Omrt  v.  Crufs,  id.  531; 

159 ;  and  sec  orbcs,  Tidd,  161.  Smw  v.  Peacock,  Ui,  41 «. 

(f)  1  Bk.CMk  69,  rS,  77  ;]Cfaittjr's  <x>  Per  Alderaon,  B.  in  Duncan   v. 

&^S99a.  Ormnt,  1  Cromp.  M.  &  R.  884;  4Tjr. 

(m)  Tyumr,  Thomas,  M*GM.  U  Young,  819, S.  C. ;  and  per  Parke,  B.  in  JaektoH 

137;  BcwdUi/*s  cau,  1  F-  Wins.   t07,  ▼.  JacA«m,  1  Croap.  M.  &  A.  439i 
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Imtboductory 
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Objections  to 
any  convenHonal 
practice. 


they  think  fit.(i)  And  it  is  important  that  such  usage  should 
be  adhered  to  until  expressly  altered  by  statute  or  rule, 
because  otherwise  practitioners,  relying  on  the  known  prac- 
tice,  would  be  misled  if  there  were  any  sudden  unpromulgated 
change ;  (y)  and  the  same  principle,  indeed,  weighs  against  any 
change,  unless  imperatively  called  for  by  a  strong  necessity.(y) 
But  the  supposition  that  any  usage  can  prevail  against  an 
expUcit  act  of  parliament  would  be  most  unconstitutional ;  and 
certainly,  notwithstanding  some  dicta  in  favor  of  the  doctrine,  it 
cannot  have  weight,  or  at  least  is  only  applicable  to  statutes 
when  ambiguously  expressed,  and  ought  never  to  'fetter  the 
decision  of  any  Court.  («)  At  all  events,  before  effect  should 
be  given  to  usage,  the  origin  and  principle  of  the  practice  in 
each  office  should  be  carefully  examined,  for  it  has  occurred 
that  some  usages  or  practices  have  originated  in  a  highly 
censurable  conventional  course  of  practice,  fixed  by  officers, 
perhaps,  rather  for  their  own  emolument  or  convenience,  than 
for  the  benefit  of  the  suitors ;  (a)  thus,  before  1  W.  4,  c.  70, 
for  the  more  effectual  administration  of  justice,  and  whilst  the 
Exchequer  of  Pleas  was  a  close  Court,  having  only  four  attor- 
nies,  and  their  sixteen  side  clerks,  who  sat  and  transacted 
business  in  the  same  room  in  Lincoln*s  Inn  principally,  a 
conventional  course  of  practice  had  obtained  in  the  office  of 
Pleas,  which  was  on  several  occasions  strongly  reproved  by  the 
Court,  (b)  And  holidays  have  been  attempted  to  be  esta- 
blished by  some  officers  when  called  to  prove  a  practice,  which 
were  invented  merely  to  obtain  personal  indulgence,  or  extra 
fees  for  opening  the  office,  even  at  most  urgent  seasons  of  the 
year,  (c) 


Inconveniences 
resolting  from 
the  great 
variety  of  pro- 
cess and  rules 
before  the  re- 
cent acts  IW.  4, 
c.  70,  and  t  W. 
4,  c.  99. 


The  great  variety  and  dissimilarity  of  process  in  each  CoUrt^ 
whether  by  Original  Writ  or  Bill  of  Middlesex  or  Latitat,  or 


(«)  Ante,  53. 

(v)  Ante,  55. 

(t)  Tyion  V.  Thomas,  M*CIcl.  &  Young, 
127  ;  Com6e  v.  CuttiU,  S  Ding.  163 ; 
A'Court  V.  Crotif  id.  3Si  ;  Snow  v.  Pea- 
cock, id,  41«  )  Tidd's  Prac.  Introd.  Ixxi. 
qualifying  Bewdley'i  caae,  1  P.  Wms.  207, 
233  ;  A.  V.  Marm,  3  Stra.  755  j  Money  ▼. 
Leach,  S  Burr.  1755;  and  see  observa- 
tions of  HuHock,  B.  in  an  Anonynunu  coMg, 
reported  in  Price's  Gen.  Prac.  84,  85. 

(fl)  See  Bulkeley  v.  Smith,  1  Price's 
£xch.  Cases,  and  Price's  Gen.  Prac.  85. 

(h)  Price's  Gen.  Prac.  85,  in  notes,  re- 
ferring to  BulkeUy  ▼.  Smith,  1  Price's 
Exch.  Gas  The  consequence  was,  that 
formerl/y  in  pleading  a  title  in  the  £i- 


chequer  against  the  crown,  the  officers, 
with  a  view  no  doubt  to  emolument,  in- 
sisted that  every  part  of  every  deed, 
lease  and  release,  &c.  must  be  set  out 
verbatim,  until  Mr.  Justice  Dampier  pat 
an  end  to  that  expensive  practice.  It  was 
also  not  the  practice  to  engross  the  plead- 
ings till  the  record  was  made  up,  bat  to 
hand  over  the  draAs  of  pleadings  with  the 
pleader's  marginal  notes,  which  frequent- 
ly being  only  partially  erased,  disclosed 
to  the  opponent  the  nature  of  or  difficuU 
ties  in  his  adversary's  case.  Nor  were 
counsel's  fees  for  signatures  always  paid. 

(c)  Tidd,  9lh  ed.  54  to  59,  as  to  hoU* 
days  now  limited* 
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in  proceedings  against  privileged  persons^  prisoners^  &c.  in  the  CHAP.  ll. 
Court  of  King^s  Bench,  or  by  original  writ  or  by  capias  ad  omB^lnovI, 
respondendum,  or  capias  quare  clausum  fregit  or  distringas,  ^- 
or  by  writ  of  privilege  by  or  against  officers  and  other  privi- 
leged persons  in  the  Court  of  Common  Pleas  ;  or  the  proceed- 
ing by  quo  minus,  venire  and  distringas  subpoena,  and  other 
process  of  the  Court  oi  Exchequer,  led  to  an  infinite  varieiy  of 
regukUions,  each  perhaps  sensible  and  proper  at  the  time  they 
were  made,  but  nevertheless  creating  such  an  accumulation  of 
varieties  and  nice  distinctions  that  the  most  cautious  practiti- 
oner could  scarcely  take  a  step  in  a  cause  with  certainty  of 
being  accurate.  (cI)  Formerly  also  the  judges  of  each  Court 
evinced  perhaps  too  strong  a  partiality  to  the  rules  and  practice 
of  their  own  particular  Court,  which  seemed  to  forbid  improve- 
ment; and  though  in  modern  times  the  judges  of  all  the  Courts, 
when  they  had  ascertained  that  the  practice  of  one  Court  dif- 
fered from  that  of  another  upon  any  important  point,  met  and 
consulted  with  the  judges  of  such  other  Court,  and  they  re- 
spectively endeavoured  to  assimilate  their  practice,  and  with 
that  view  occasionally  rescinded  their  own  rules  and  introduced 
new.  regulations,  more  conducive  to  the  advancement  of  justice; 
yet  still  as  these  improvements  occurred  only  in  a  few  instances, 
and  there  was  no  act  empowering,  and  in  effect  requiring,  the 
judges  of  all  the  Courts  to  meet  and  endeavour  to  concur  in 
getting  rid  of  the  inconsistencies  and  contradictions  in  the 
practice  of  the  Courts,  the  progress  to  similarity  and  improve- 
ment was  consequently  slow  and  partial. 


2.  But  at  length  the  statute  passed  on  23d  July,  1830,  in  ses-    By  RioiMt 
sion  11  6. 4  and  1  W.  4,  c.  70,  intituled  "  An  Act  for  the       Rulm.'^ 
more  effectual  Administration  of  Justice  in  England  and  Wales,*'  ?•  '^^  ^\S^ 
was  enacted;  and  secton  11  enacts,  that  m  all  cases  relatmg  to  c.  7o,  •.  ii,  for 
the  practice  of  any  of  the  Courts  of  King's  Bench,  Common  ^^^^^l^' 
Pleas,  or  Exchequer,  in  matters  over  which  the  said  Courts  the  practice,  dt- 
have  a  common jurisdiction,(e)  or  of  or  relating  to  the  practice  j^^foftu  the 
of  the  Court  of  Error  thereinbefore  mentioned,  it  shall  be  ^**"'**|*lj2^* 
laufffd{f)  for  the  judges  of  the  said  Courts  jointly,  or  any 
eight  or  more  of  them,  including  the  chiefs  of  each  Court,  to 
make  general  rules  and  orders  for  regulating  the  proceedings  of 

(<n  See  observations,  1  Tjr.  Rep.  21  a.  of  Proceu  Act,  2  W.  4,  c.  39,  s.  14,  is 

?«)    See  constniction  of  these  words  peremptory  upon  the  jodges,  yet  the  pro> 

in  R,  ▼•  Wright,  I  Adol.  &  £1  449,  and  cise   rules  are  entireJy  in  their  diacro* 

ante,iS.  tion.    The  terms  of  3  &  4  W.  4,  c.  4S*  a* 

(/ )  It  will  be  obsenred  that  the  terms  ij  as  to  pUadinga,  &g*  are  that  the  judgof 

of  the  enactment  are  onlj  permiuive  not  thaU  and  mayt  &c« 


nUpereinfi,  vtid  althoogb  the  Unifonni.t/ 
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all  the  said  C!ourts ;  which  said  rules  and  orders  so  made  shall 
be  observed  in  all  the  said  Courts,  and  no  general  rule  or  order 
regarding  such  matters  shall  be  made  in  any  manner  except  aa 
aforesaid/'  This  enactment,  it  will  be  observed,  authorized 
and  impliedly  required,  but  without  enjoining  the  judges  of 
the  three  Courts  to  meet,  and  a  majority,  including  the  three 
chiefii,  to  concur  in  making  general  rulee  o( practice  to  bind  all 
the  Courts*  But  as  it  contains  no  prohibition  against  each 
Comt  making  distinct  rules  for  itself,  it  is  clear  that  the  juris- 
diction to  make  particular  rules  continues,  provided  they  do 
not  militate  against  a  general  rule  made  under  the  authority 
given  by  the  act ;  and  accordingly  the  Court  of  King's  Bench(y) 
and  Court  of  Ezchequer(^)  and  the  Court  of  Common  Pleas  (A) 
have  made  particular  rules  relative  to  certain  proceedings  m 
each  of  those  Courts. 


3.  Oeneral  rules 
thereon  of  Trin. 
T.  1831. 


Genera]  roles 
thereon  of  Hil, 
Term,  1838. 


S*  The  judges  did  not  make  any  general  rules  in  pursuance  of 
this  authority  until  Trinity  term,  1831,  when  a  few  rules  were 
promulgated,  relating  as  well  to  tiie  forms  of  Declarations  and 
Particulars  of  Demand  as  to  the  Practice  in  all  the  Courts,  and 
in  these  fourteen  judges  concurred,  (t)  Those  rules,  in  order 
that  practitioners  might  have  ample  notice,  concluded  with  a 
declaration  that  they  should  not  take  effect  until  the  first  day 
of  Michaelmas  term,  a.d.  1831,  excepting  one  rule  relating  to 
^e  service  of  declarations  in  ejectment,  which  took  effect  from 
^  SUkh  day  of  October  in  that  year. 

All  the  judges  of  the  three  Courts  again  in  Hilary  term, 
1832,  under  the  authority  of  the  same  act,  11  G.  4  and  1  W. 
4,  c.  70,  s.  1 1,  concurred  in  promulgating  one  hundred  and 
seventeen  important  other  new  rules,  the  recil^ii object  of  which 
was  to  assimilate  and  render  uniform  the  practice  of  all  the 
Courts,  and  certainly  have  so  operated  to  a  great  extent ;  and 
the  last  seven  and  some  others  contain  entirely  new  and  very 
important  alterations,  and  very  extensively  affected  and  im- 
proved the  practice  of  all  the  Courts,  especially  in  expediting 
the  proceedings  in  an  action,  and  rendering  them  much  less 
expensive^  and  those  rules  commenced  in  operation  on  the  Ist 
day  of  the  following  E^ister  term,  vis.,  on  15th  April,  a.d. 
188S.  (k) 


(/)  Rule  M.T.  S  W.  4,  K.  B.,  but  an- 
nulled by  3&4W.4«  c.42,  8.  1. 

(g)  See  Rtilet  of  Exchequer,  a.d. 
18SK),  M.  T.  1  W.  4,  1  Cromp.  Sc  J. 
trote  «8S;  1  Tyr.  R.  154 to  166.  But 
note  tbtt  section  iO  of  the  act  impliedly 
tf^hcd  <be  judges  t>f  the  Court  of  Ex- 
chequer to  make  particular  rules  for  that 
Court  in  consequence  of  the  admission  of 


attornies  to  practise  therein  and  the 
transfer  of  bosinss  from  tlie  Welsh  Courts. 

(k)  Rules  C.  P.  M.  T.  1833  and  «il, 
T.  ISSi  and  Trin.  T.  1834;  see  hing- 
hara's  NewCas.  vol.  i.  e4S. 

(t)  Sec  Rules,  Trin.  T.  1  W.  4,  a.d. 
1831,  pott,  Appendix. 

<fe)  See  tlw  Rules  «t  IcQglli,  pm,  Ap* 
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All  the  judges  again  concurred  in  promulgating  another     CHAP.  ll. 
general  rule,  though  of  less  general  importance^  in  Easter    ^^^JJ* 
term,  1832,  founded  on  the  same  act,  1  W,4,  c.70,  s.  11,  or-      R»l»>> 
dering  that  the  days  between  Thursday  next  before,  and  the  Geneni  rale 
Wednesday  next  after  Easter  day,  (viz.,  from  the  day  before  ^^^TteL 
Good  Friday  until  the  day  after  Easter  Tuesday,)  should  not  f  w.4,  isss. 
be  reckoned  or  included  in  any  rules  or  notices,  or  other  pro- 
ceedings,  except  notices  of  trial  and  notices  of  inquiry,  in  any 
Court  of  law  at  Westminster.    And  a  similar  regulation  is  to 
be  found  in  the  11th  section  of  2  W.4,c.39.    It  is  essential 
to  obserye,  that  these  rules  of  Hilary  term,  1832^  and  indeed 
many  other  rules  promulgated  before  the  Uniformity  of  Process 
Act,  (2  W.  4,  c.  39,)  must  be  examined  and  acted  upon  with 
great  eauiion,  because  it  will  be  found  that  many  of  them  have 
been  by  that  act  or  by  subsequent  rules  expressly  ox  xAriuallp 
annulled* 

4.  Other  extensive  alterations  in  the  Practice  and  Pleadings  4.  Enomeration 
of  the  Courts,  either  general  or  particular,  were  introduced  ^^^enTrtoimei 
by  subsequent  siatuies,  viz.  by  1  W.  4,  c.  3,  (passed  23d  De-  fof'mproying 
cember,  1830,)  for  amending  the  administration  of  justice,  and  iiieJcKiifiiuid 
especially  in  altering  the  commencement  and  termination  of  the  V*t^  ^  ^ 
terms,  and  in  fixing  the  before  moveable  terms  of  Easter  and 
Trinity;  and  by  1  W.  4,  c*  7,  (passed  11th  March,  1831,)  re- 
lating principally  to  expediting  executions  in  vacations  imme- 
diately after  a  trial;  and  by  1 W.  4,  c.  21,  (passed  30th  March, 
1831,)  improving  the  proceedings  in  prohibition  and  mandamus; 
and  by  1 W.  4,  c  22,  (passed  on  the  same  day,)  authorising  the 
examination  of  witnesses  upon  commissioner  interrogatories; 
and  by  1  &  2  W.  4,  c.  58,  affording  relief  upon  motion  in  Courts 
of  law,  in  case  of  adverse  claims,  and  called  the  Interpleader  Act 
But  as  regards  the  general  process  and  praetioe  of  the  Courts, 
the  principal  enactments  have  been  in  2  W.  4,  c.  39,  (passed 
23d  May,  1832,)  called  the  Uniformity  of  Process  Act,  (Q  and 
the  rules  promulgated  iinder  the  14th  section  thereof  of  2d 
November,  1832;   also  by  the  2  &  3  W.  4,  c.  71,  passed  1st 
August^  1832,  for  limiting  prescriptions;  andby2&3W.4| 
c.  100,  limiting  moduses  and  claims  for  tithes;  and  by  3  &  4, 
W*  4,  c.  27,  passed  24th  July,  1833,  relating  to  real  property, 
and  limiting  claims  and  abolishing  real  actions  and  all  mixed 
actions,  excepting  ejectment,  dower  and  quare  impedit.    The 

(()  TIm  act  4  &  5  W.  4,  c.  68,  for  provement  of  tfih  and  some  other  of  the 

amendiiig  the  Fractice  of  the  Court  a€  recent  acts  for  iiBproftDg  the  adnSntttra^ 

CoffliDon  Pleas  at  Lancaster,  wiH  he  fbtrod  tion  of  jaatice* 
a  locid  and  osefol  consolidation  and  im- 
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CIUP.  11.  3  8c  4  W.  4,  c.  74,  abolishes  fines  and  recoveries,  and  substitutes 
Acts  and  Diore  simple  modes  of  assurance,  and  introducing  in  that  re- 
^"'•"'  spect  a  new  course  of  practice  in  the  Court  of  Common 
Pleas,  (m)  The  3  &  4  W.  4,  c.  42,  passed  14th  August,  1833, 
called  the  Law  Amendment  Act,  contains  the  fnost  numerous 
and  extensive  improvements.  The  3  &  4  W.  4,  c.  67,  was 
passed  on  28th  August,  1833,  for  the  amendment  of  the  Uni^ 
formity  of  Process  Act.  The  4  8c  5  W.  4,  c.  39,  gives  costs 
in  actions  of  quare  impedit;  and  the  4  &  5  W.  4,  c.  82,  for 
altering  the  2  &  3  W.  4,  c.  100,  limits  suits  for  tithes,  and 
authorizes  the  Courts  to  stay  proceedings  therein  upon  pay- 
ment of  costs.  AH  these  enactments  of  ^,  practical  nature  will 
be  found  arranged  in  their  natural  order  in  the  following  pages; 
but  it  is  expedient  here  to  notice  those  enactments  as  apply 
to  the  practice  of  the  Courts  in  general^  and  particularly 
those  upon  which  certain  general  rules  have  been  and  may 
continue  to  be  promulgated,  together  with  the  most  important 
of  those  rules. 

The  UDifbrmitj  To  put  an  end  to  the  perplexity  and  frequent  errors  occa- 
tw^4c!^$9  ^^^^^^  ^y  *^®  great  variety  of  process  antecedently  in  use,  the 
io  particdv,  '  2  Will.  4,  c.  39,  s.  1,  (passed  23d  May,  1832,)  after  reciting 
s'and^ wui.  4  ^^^^  ^^®  process  for  the  commencement  of  personal  actions  in 
c.  67.  his  majesty's  superior  Courts  of  Law  at  Westminster,  is  by 

reason  of  its  great  variety  and  multiplicity  very  inconvenient 
in  practice,  then  prescribes  orAyJive  new  forms  of  writ  (set  forth 
in  the  schedule)  and  in  substance  applicable  to  every  case  that 
in  B,  personal  action  can  arise,  and  one  of  which  is  to  be  im- 
peratively adopted  in  all  those  Courts,  and  also  regulates  the 
course  of  proceeding  thereon,  and  which  will  presently  form 
the  subject  of  a  distinct  chapter ;  and  as  if  the  general  powers 
given  by  1  Will.  4,  c.  70.  s.  11,  were  inadequate,  the  same  act, 
section  14,  repeats  and  enacts  ''  that  it  shall  and  may  be  lawful 
to  and  for  the  judges  of  the  said  Courts,  and  they  are  hereby 
required^  (n)  from  time  to  time  to  make  all  such  general  rules 
and  orders  for  the  efiectual  execution  of  this  act,  and  of  the 
intention  and  object  hereof,  and  for  fixing  the  costs  to  be 
allowed  for  and  in  respect  of  the  matters  herein  contamed,  and 
the  performance  thereof,  as  in  their  judgment  shall  be  deemed 


(m)  See  Roles  of  C.  P.  M.  T.  1833 ;         (n)  The  statato  1  Will.  4,  c.  78,  s.  11, 

and  Rales  Hilary,  1834,  fost.  Appendix,  does  not  contain  these  enjoinbg  terms  } 

espedally  as  to  acknoitledgment  of  dreds  see  aiiUt  bl,  note  {f). 
^^                               by  married  women. 
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necessary  and  proper ;  and  for  thai  purpose  to  meet  at  soon  as 
eonvenienily  may  be  after  the  passing  hereof/'  And  section  15 
enacts,  "  that  it  shall  be  lawftil  in  term  time  for  the  Court  out  . 
of  which  any  writ  issued  by  authority  of  this  act,  or  any  writ 
of  capias  ad  satisfaciendum,  fieri  faciaSj  or  elegit  shall  have 
issued,  to  make  rules ;  and  also  tor  any  judge  of  either  of  the 
said  Courts  m  vacation  to  make  orders  for  the  return  of  any 
such  writ ;  and  every  such  order  shall  be  of  the  same  force  and 
effect  as  a  rule  of  Court  made  for  the  like  purpose :  provided 
always,  that  no  attachment  shall  issue  for  disobedience  thereof 
imtil  the  same  shall  have  been  made  a  rule  of  Court/'  This 
latter  enactment  was  to  enforce  the  immediate  return  of  what 
had  been  done  by  virtue  of  enumerated  writs,  so  as  to  avoid 
unnecessary  delay  on  the  part  of  the  officer  whose  duty  it  was 
promptly  to  execute  it.  (o)  The  18th  section  of  the  same  act 
also  empowers  the  judges  of  each  of  the  said  Courts  to  make 
such  rules  and  orders  for  the  government  and  conduct  of  the 
ministers  and  officers  of  their  respective  Courts,  in  and  relating 
to  the  distribution  and  performance  of  the  duties  and  business 
to  be  done  and  performed  in  the  execution  of  that  act,  as  such 
judges  may  think  fit  and  reasonable ;  but  it  is  provided  that  no 
additional  charge  shall  be  thereby  imposed  on  the  suitors. 

It  is  necessary  constantly  to  keep  in  view  that  the  enactments 
in  the  Uniformity  of  Process  Act  and  the  subsequent  acts,  and 
the  rules  made  in  virtue  thereof,  merely  relate  to  and  affect  the 
process  and  pleadings  in  personal  actions,  and  do  not  in  any 
respect  affect  r^o/  or  mixed  actions,  such  as  ejectment,  either  as 
respects  the  process  or  pleadings,  and  which  are  therefore 
still  governed  by  antecedent  enactments  and' rules,  (p) 


CHAP.  n. 

Bt  Rbcbwt 

Aen  AND 

RULBS. 


5.  In  pursuance  of  the  2  W.  4,  c.  39,  s.  14,  all  the  judges  in  5.  Genenl 
Mich.  T.  following  (viz.  on  2d  November,  1882,)  promulgated  ^u^ifol^^;];*^ 
several  rules  relating  to  the  new  processes,  requiring  each  to  Proceu  Act,  s 
contain  all  and  no  more  than  the  names  of  the  defendants  to  be  ^"i^oT.mf. 
afterwards  declared  against,  prescribing  the  fees  to  be  charged 
for  signing  and  sealing  such  process,  and  for  entering  ap- 
pearances and  certain  indorsements  on  writs  of  summons  and 
capias,  and  the  forms  of  alias  writs  of  summons  and  capias,  and 
provides  that  every  writ  of  distringas  may  contain  a  nonomittas 


(p)  And  see  the  Boles  of  Court  to 
enforce  thb  enactment ;  Role  HiL  T.  t  W. 
4;  11th  and  18th  rules.  Role  Mich.  T. 
3  Will.  4;  Role  Hil.  T.  3  Will,  4,  j»ir, 
of  mesne  process  in  general. 

(p)  ThiiWM  doubud;  see  Doe  dem. 


Harriei  y.  Bos,  2  Moo.  &  S.  619 ;  Tidd's 
Sopp.  \t%,  196,  but  afterwards  settled  per 
Tatkt,  B.  J>o$  dem.  GilUU  v.  Bm,  Cromp, 
M. &  R.  19;  IXw  dem.  fty  t»  ^BLot,  5 
Moo.  U  So.  376. 
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ckme  wilfaout  the  pftjrment  of  any  additiooal  fee ;  and  then 
oontains  the  roost  important  order,  that  any  ominion  in  a  writ 
or  copy,  or  any  indorsement  thereon,  of  matter  prescribed  by 
3  W.  4v  c.  39,  flhall  not  render  the  process  void  but  merely 
irregular,  to  be  set  aside  by  the  Court  or  judge  on  application 
for  that  purpose.  The  same  rules  then  order  when  a  plaintiff 
may  declare,  and  the  consequences  of  a  sheriff  not  obeying  a 
judge's  order  for  the  return  of  any  writ  in  vacation,  and  re- 
quires the  supposed  plaintiff's  attorney  to  declare  whether  the 
writ  was  issued  with  his  authority ;  and  then  prescribes  how 
declarations  shall  be  entitled  and  how  they  shall  commence  and 
conclude,  and  then  by  distinct  rules  prescribes  the  requisites 
and  forms  of  writs  to  be  issued  into  the  counties  palatine,  and 
indorsements  thereon. 


General  Roles       In  Hilortf  T.  3  Will.  4,  1833,  another  rule  was  pronounced, 

thereo^of  Hil.     ^.^.^^  ^g^^  ^^  ^^^  j^^^^  p^^^  ^f  ^^^^^  jg  ^^  2  Will.  4,  C  89, 

where  a  rule  or  order  has  been  made  for  returning  process. 


—and  of  Trin. 
T.1833. 


In  the  following  Trinity  T.  3  Will  4,  1833,  another  rule  was 
promulgated  under  the  same  act,  rendering  it  imperative  to 
declare  against  a  priioner  before  the  end  of  the  term  next  after 
the  arrest  or  detainer,  or  render  and  notice  thereof,  and  that 
otherwise  the  defendant  should  be  discharged  upon  entering 
an  appearance  in  the  form  required  by  the  act,  unle99  further 
time  to  declare  has  been  given  by  rule  of  Court  or  a  judge's 
order ;  also  that  the  time  for  a  prisoner's  pleading  shall  be  the 
same  as  where  a  defendant  is  not  in  custody ;  also  regulating 
the  time  for  the  bail  to  render  after  service  of  process  against 
them,  and  as  to  the  payment  of  the  costs  of  proceedings  against 
bail 


Tbegeoenl 
rales  of  Hi!.  T, 
1894,  partW 
under  1  Will.  4, 
c.  70,  s.  11, 
S  Will.  4.  c.  39, 
s.  14,  and 
partlv  under 
3  and  4.  Will.  4, 
c.4t,  s.1. 


Again,  all  the  judges  under  the  powers  to  make  rules  given 
as  well  by  the  11  Geo.  4  and  1  Will  4,  c.  70,  s.  11,  as  the 
2  WiU.  4,  c.  89,  s.  14,  by  rules  of  Hil.  T.  4  WUl.  4,  a.  d.  1884, 
relating  to  practice,  introduced  numerous  miscellaneous  orders 
materially  affecting  various  stages  in  a  cause,  and  which  will  be 
found  dispersed  in  proper  order  throughout  the  following 
work;  and  ako  prescribing  certain  rules  and  forms  calculated 
to  save  much  expense  in  evidence,  (q) 


The  3  and  4 
WiU.  4,  c.  4«, 
8. 1,  and  rules 
thereon  relative 
to  pleading. 


Although  the  rule  of  Trin.  T.  1  Will.  4,  a.  n.  1831,  and 
Hil.  T;  3  Will.  4,  Reg.  I V.  certainly  supposed  that  the  1  Will. 
4,  c.  70,  8.  11,  had  authorized  the  judges  to  make  rules  not 


(f)  Pott,  AppendLb 
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onty  respecting  practice  but  also  pleading  ;  (r)  yet,  for  grefttor  ^^  ^* 
caotioni^  especially  when  inteoducing  many  extensiye  and  im*  AcTt  amp 
portant  alteratioiis,  it  was  deemed  expedient  to  enact  the  3  &;  4  ^'^''"' 
Wi3\.  4>  c.  4S,  which  not  only  in  itself  contains  very  important 
ebaages  io  the  law,  bnt  also  gtres  authority  to  the  judges,  in 
section  1,  to  make  rules  tot  aUering  pleadings  and  famm  of 
etUry  and  allowance  of  eo$tBy  but  not  so  as  to  affect  the  right 
to  plead  the  general  issue,  when  authorized  by  any  particular 
statute  ;  and  section  15  authorizes  the  judges  to  make  regular 
tions  as  to  the  admission  of  written  documents ;  and  section  SS 
to  make  amendments  efariii^  a  trialia  ibepleadings  in  eases  of 
fiorfance  ;  and  by  section  S4v  power  is  given  by  consent  to  state 
a  special  case  before  trial.  Thus  the  ^r$t  section  expressly 
authorizes  the  judges  from  time  to  time,  within  fire  years,  to 
make  rules  for  alterations  in  the  mode  of  pleadings  oi  entering  f 
and  iranscribing  pleading$f  judgmente,  and  other  proceedings 
at  law,  and  as  to  the  payment  of  costs ;  such  rules,  orders  and 
regulations  nerertheless  to  be  laid  before  parUament  a  specified 
time  (riz.,  six  weeks,)  before  they  are  to  begin  to  operate.  The 
18th  and  2Sd  sections  extend  the  powers  of  the  judge  or  sheriff 
in  amending  the  record  to  all  cases  of  variance  appearing 
during  a  triaL 

la  virtue  of  this  enactment  authorizing  rules  to  alter  the  Geotml  Roiei 

of  Hil  T  1834* 

mode  itf  pleading  wd  the  forms  of  entries,  &c.,  the  judges  uto  pietldingt 
unanimously,  in  Hil.  T,  1834,  promulgated  numerous  rules  of  J^^^'^undcd 
very  great  importance  in   practical  efl^ct  as  regards  j92^a<f-.on5Mid  4 
imgs  in  personal  actions,  1st.  Requiring  declarations  and  all  ^y^"*  ^*  ^*  ^^' 
other  pleadings  to  be  entitled  of  the  day,  month  and  year  when 
pleaded,  and  which  is  to  be  observed  in  all  subsequent  enlries ; 
Sdly.  That  no  entry  of  continuances  by  way  of  imparlance,  8(c., 
shall  be  entered ;   subject,   however,  to .  certain  exceptions ; 
Sdly*  That  judgment  shall  be  entered  of  the  day  when  signed; 
4ihly.  That  there  shall  be  no  entry  on  record  of  warrants  of 
attorney  to  sue,  &c. ;  5thly.  That  several  counts  upon  the  same^ 
cause  of  action,  snd  several  pleas,  avowries,  or  cognizances,  on 
the  same  ground  of  defence  shall  not  be  allowed  ;  and  then  gives 
im^anees  when  or  not  two  or  more  counts  or  pleas,  &c.,  shall 
be  admissible,  and  declares  that  such  examples  shall  only  be 
received  as  instances  of  the  application  of  the  rules  to  which 
they  relate,  and  that  the  principles  contained  in  the  rules  are 


(r)  It  majr  be  important  to  keep  tbit  ccMity  for  Ujing  the  sfime  before  par^ 
power  in  view,  as  the  judges  iniglit  make  liaroent,  under  the  3  and  4  Will.  4,  c.  4A, 
rolea  respcctiog  pUading  without  the  ne-     s.  1.  Stmbh. 
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not  to  be  considered  as  restricted  by  such  examples.  The  6th 
and  7th  rules  were  intended  rigidly  and  without  exception, 
other  than  therein  expressed,  to  enforce  the  observance  of  the 
fifth  rule,  it  having  been  anticipated  that  if,  even  by  leave  of  the 
Court  or  a  judge,  the  introduction  of  several  varying  counts 
upon  the  same  cause  of  action  were  in  any  case  admissible, 
there  would  be  no  limit  to  incessant  applications,  and  the 
principle  of  the  rule  would  soon  become  obsolete  in  practice.  (/) 
The  8th  rule,  keeping  in  view  the  same  object  of  avoiding  un* 
necessary  statement  and  repetition,  declares  that  the  statement 
of  venue  in  the  margin  shall  suffice,  and  that  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  any  subsequent  plead- 
ing, except  where  local  description  is  requisite.  There  are 
then  a  great  many  rules  as  well  respecting  pleading  in  general 
as  pleading  in  particular  actions,  and  some  forms  are  prescribed 
as  well  of  pleadings  as  of  issues,  nisi  prius  records,  judgments 
and  issues  to  be  tried  before  the  sheriff,  writs  of  trial  and 
indorsements  thereon  of  a  verdict  or  a  nonsuit.  All  these  rules 
of  constant  importance  in  practice  it  will  be  essential  in  the 
following  pages  more  fully  to  consider  in  proper  order. 


COMSIDKBA* 

TioN  or 
Prbsxht 

PEACTICBf 

6:  Consequent 
improvement  in 
practice,  and 
powers  to  con- 
tinue ameliora- 
tions. 


6.  These  several  recent  express  enactments  have  themselves 
in  many  respects  materially  improved  the  practice,  and  the  rules 
already  promulgated  have  most  extensively  so  operated ;  and 
as  the  1  W.  4,  c.  70,  s.  11,  the  2  W.  4,  c.  89,  s.  14,  and  the  S  & 
4  W.  4,  c.  40,  s.  1 1,  enable,  and  as  it  would  seem,  impliedly 
require  the  judges  from  time  to  time,  when  they  think  it  ne- 
cessary, to  make  new  rules  as  well  respecting  practice  as 
pleading,  until  the  expiration  of  five  years,  it  may  be  antici- 
pated, that  before  the  expiration  of  that  time  whatever  may 
still  be  found  objectionable  either  in  practice  or  pleading  will 
be  effectually  altered. 


Inwiiatr«specto  Although  these  exertions  of  the  legislature  and  the  judges 
proctioe1^*ob-  ^*^®  g^catly  improved  the  practice  of  the  Courts,  the  ma- 
jectionable.  chinery  of  that  practice,  and  the  proceedings  in  bringing  an  ac- 
tion to  trial  are  still  too  much  subject  to  technical  objections,  and 
there  are  suffered  to  continue  some  diversities  in  the  practice 
of  the  three  principal  Courts,  {i)  and  it  might  be  desirable  that  a 
new  general  and  comprehensive  code  should  be  rendered  impera- 


(<)  I  have  tlie  bigliest  authority  for 
stating  that  such  was  the  object  of  the 
rales. 

(0    See  poft,    Bourne  y.  Walker,  t 


Cromp.  &  Mee.  338,  339 ;  Stamland  v. 
O^te,  3Dowl.  99;  HayfiM  ^v.  Oavium, 
lOB.  &C.  S33. 
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tive,  and  that  all  previous  enactments  and  rules  should  be 
annulled ;  and  as  the  process  returnable  in  all  the  Courts  has 
been  now  rendered  uniform,  it  would  be  desirable  that,  instead 
of  separate  offices  for  each  Court,  from  whence  the  proceed* 
ings  issue  and  chamber  business  is  transacted,  there  should  be 
only  one  general  office,  from  and  out  of  which  all  writs  and 
business  of  the  same  nature  should  be  issued  or  transacted, 
without  regard  to  the  Court  in  which  the  writ  (now  to  be  the 
same  in  each  Court)  is  to  be  returnable,  by  which  means  much 
expense  m  keeping  up  separate  establishments  for  each  Court 
would  be  saved,  and  there  would  be  greater  probability  of  an 
unifoim  practice  prevailing.  At  the  same  time  taking  care  not 
to  subtract  from  the  number  of  officers  usefully  attendant  on 
each  of  the  Courts,  or  essential  even  for  supporting  due  de- 
corum or  proper  dignity,  (ei) 


CHAP.  II. 

CONSIDERA* 

rioNs  or 
Prxssnt 
Practici. 


6.  Since  these  several  enactments  and  rules  the  antecedent 
practice,  especially  all  rules  antecedent  to  2  W.  4,  c.  S9,  must 
be  considered  and  applied  with  great  caution,  because, 
although  there  may  not  have  been  any  express  alteration  of 
the  antecedent  practice,  yet  a  change  or  modification  may 
under  circumstances  be  implied;  thus,  although  the  general 
nileof  H.T.  2W.4,  C.S4,  expressly  directed  that  no  bait- 
bond  should  be  put  in  suit  until  after  the  expiration  of  four 
days,  exclusive  from  the  appearance  day  of  the  process,  via. 
in  effect  in  London  or  Middlesex  twelve  days  after  the  return 
day,  it  was  held,  that  as  the  Uniformity  of  Process  Act,  2  W.  4^ 
c  39,  schedule  No.  4,  requires  the  defendant  to  put  in  bail 
within  eight  days  after  arrest,  the  above  rule  was  thereby  vir- 
tually amiulled.(ar)  So,  on  the  other  hand,  unless  it  be  manifest 
that  a  repeal  of  prior  practice  was  intended,  it  may  continue 


6.  Tbe  general 
ooQseqoencefl  of 
the  recent  «a- 
tutei  and  ruUSf 
and  of  the 
judgei  canftrm 
ring,  and  the 
implied  altera- 
tion! in  practice 
in  caaet  not  ez- 
pretied. 


(«)  It  will  lie  obserred,  that  as  re- 
■pectj  difftrtnt  tffietn  and  ^j^^eu  jct  tax* 
img  cottM  in  the  3  &  4  W.  4,  c.  4«,  8.  36, 
tbe  legblatnre  have  soppoted  that  either 
of  the  three  officers  it  at  competent  as 
tbe  other.  It  will  be  observed  that  writs, 
arbether  isancd  in  King'i  Bmdi  or  Com- 
■lOTi  Pteat,  are  alike  sealed  at  tlie  same 
olfice,  ris.  the  Seal  Oflice  in  Inner  Tem- 
ple Lane;  and  wbj  shoold  not  pro- 
cess oat  of  the  Exchepur  be  also  sealed 
there?  and  wbj  should  not  all  process  of 
tbe  satne  nature  in  all  cases  be  transacted 
at  one  general  offieeJ  (see  Price's  Gen. 
Practioe»  Pre&ce,  vi.)  which  would  not 
onlj  avoid  the  expense  of  several  esta- 
biishoMnts,  but  also  the  variation  in 
pnctioct  and  even  in  fees,  in  which  there 

TOL.  III. 


18  some  diiference,  (Price's  Prac.  96,  27.) 
But  the  difficulty  wonld  be  in  annniiing 
vested  rights  and  interests  in  certain  pitb- 
lic  offices  witbont  an  adequate  fund  to 
purchase  tbe  value  of  the  permanant  in- 
terests in  each  office.  Otner  objections 
have  been  made  against  tbe  Uniforraitj 
of  Process  Act,  8  W.4,  c.S9,  requiring 
so  much  particularity  in  process,  and 
giving  rise  to  so  many  trifling  objections 
in  respect  of  irregularities  in  process,  and 
which  will  be  considered  in  the  fifth  chap- 
ter. 

(x)  Hillary  v.  RotoUt  and  oihen,  5  B. 
&  Adol.  460 ;  and  S.P.  AltUm  v.  Under- 
thiU,  3Tyr.4«7j  iCromp.&Mee.  49«, 
S.  C. ;  Woosnam  v.  Pryce,  S  Ty r.  375. 
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CHAP.  II.  as  an  appendage  to  the  new  law,  as  in  the  instance  of  the 
Ti!^t'o/'  right  of  a  defendant  under  the  43  6.  3,  c.id,  s.  S|  to  deposit 
Prssxnt      ^itjj  iijg  sheriff  the  sum  sworn  to,  and  £10  to  cover  costs, 

instead    of    giving  a    bail-bond,    such  right   and   practioej 

though  not  noticed  in  the  Uniformity  of  Process  Act,  2  W.  4f, 
c.  S9,  still  continues  as  an  implied  appendage  of  that  act«(y) 
Again,  we  have  seen  that  irregularities  and  other  matters, 
which  formerly  must  have  been  decided  upon  in  iane,  may 
now  either  expressly  or  impliedly  be  decided  upon  by  a  single 
judge,  in  consequence  of  the  recent  acts,  and  of  the  rule  M.  T. 

5  W.4,  having  authorized  so  many  proceedings  in  a  cause  to 
be  taken  in  wication  or  before  a  judge ;  and  on  that  ground 
it  has  been  considered  by  Tindal,  C.  J«  and  Bayley,  B.  that 
a  single  judge  at  chambers  impUedly  has  power  upon  summons 
and  order  to  award  costs ;  (z)  and  for  this  reason  the  former  rule, 
that  if  an  act  of  parliament  give  to  the  Court  only  power  over 
a  matter,  a  judge  at  chambers  has  no  jurisdiction  over  it, (a) 
will  not  always  apply,  especially  when  the  matter  has  arisen  in 
the  vacation,  {b)  And,  it  should  seem,  that  whenever  an  old 
rule  of  practice  would  be  inconsistent,  even  in  part,  with  a  more 
recent  rule,  and  contrary  to  the  spirit  of  the  new  enactment  or 
rule  for  assimilating  or  rendering  uniform  the  practice  of  the 
Courts,  then  there  may  be  strong  ground  for  considering  such 
ancient  rule. impliedly  abrogated;  thus  in  a  recent  case,  even 
in  ejectment,  an  ancient  proceeding  in  the  Court  of  Exchequer, 
termed  a  subpoena  solvas,  was  decided  by  that  Court  to  be  no 
longer  necessary,  in  consequence  of  the  implied  akeration  in 
the  practice  of  the  Court.  («)  But  still,  however  desirable  an 
assimilation  of  the  practice  of  all  the  three  superior  Courts  may 
be,  it  must  not  be  supposed  that  th^e  is  any  virtual  change  in 
the  practice  of  a  particular  Court  varjring  from  the  practice 
in  the  other  Courts,  unless  actually  so  expressed,  or  some  vir- 
tual general  abolition  of  the  prior  practice,  as  in  the  instance 
just  referred  to.  And,  therefore,  in  a  recent  case  the  Court  of 
Exchequer  declared,  that  as  there  was  not  in  that  Court  any 
rule  as  in  King's  Bench  requiring  an  affidavit  of  merits,  or 
statbg  on  whose  behalf  the  motion  was  made,  in  support  of 

(y)  Per  LiltledaJe»  J.  in  Geach  v.  Cnp-  (a)  Jonet  ?.  Fittaddam,  2  DowU  P.  C. 

jpM,  3  Do»l.  79.  Ill;  Shaw  v.  Robcrti,  id.  25 ;  £i  jmf 

(«)  Ante,  «1  ;  Do$  d.  Preteoti  v.  Roe,  Owm,  1  Dowl,  P.  C.  Alt  ;   Arch.  Prac. 

9  Bing.  104.     N.B.  The  case  In  2  Bam.  K.B.  by  T.  Chit  page  1«,  4th  ed.  1834  ; 

6  Adoi.  415;  1  Dowl.  P.  C.  5«»  to  the  and  Bagl.  Prac.  p.  14  ;  ante,S9. 
contrary,  waa  decided  before  the  Uni-  (6)  Ante,  84,  29. 
foTtnliy  of  Process  Act;  and  Lord  Ten-  (e;  Doe  d.  Fry  v.  Fry,  f  Cromp.  & 
terden  even  there  intimated  that  it  might  Mee.  iS4 ;  Doe  d.  Ftayd  v.  Roe,  4  Tvr. 
be  found  that  the  judge  had  the  power.  Rep.  85. 
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an  application  to  stay  proceedings  on  a  bail-bond,  the  pro-     CHAP.n. 
ceedings  should  be  stayed  without  such  affidavit,  and  this  even      j^oks^qt 
prospectively,  as  soon  as  bail  above  should  have  been  perfected,     /^**""' 

although  in  the  King's  Bench  in  general  the  bail  must  have  '— 

been  perfected  before  any  such  motion  can  be  made,  (d) 

It  IB  certainly  to  be  regretted  that  there  are  still  a  few  in-  A  few  instances 
stances  in  which  the  practice  of  the  three  Courts  materially  p„'^^iJc''of  the 
differs,  and  this  even  in  giving  effect  to  a  statute.     Thus  very  three  Courts 
reeendy,  and  still  tonder  the  12  Geo.  1,  c.  29,  a  plaintiff  in  the  iS!1^7i.g. 
King's  Bench  has  only  two  terms  and  a  vacation  to  enter  gwtions  to  rec- 
an  appearance  for  the  defendant  sec.  stat.(^),  whilst  in  the  leHcj. 
Exchequer  the  plaintiff  is  allowed  ^ovr  terms  or  a  year  for  that 
purpose.  (/)    And  we  have  seen,  that  in  the  Exchequer  one 
motion  only  is  required  in  making  a  judge's  order  a  rule  of 
Court,  and  for  an  attachment  for  its  disobedience,  whilst  in 
King's  Bench  two  motions  are  still  required ;  {g)  and  in  King'a 
Bench  an  affidavit  of  merits  is  essential  in  support  of  a  motion 
to  stay  proceedings  on  a  bail-bond,  but  is  not  required  in  the 
Exchequer,  (/i)  and  many  other  instances  of  varying  practice 
might  be  adduced.    These  contrary  decisions  are  in  a  great 
measure  attributable  to  the  Courts  having  consulted  their  offi- 
cers as  to  the  practice  in  fact^  instead  of  consulting  the  terms 
of  the  enactment  or  its  principle,  (t)    It  would  be  desirable  if 
«D  the  difierences  were  noted  from  time  to  time,  and  there 
were  an  occasional  meeting  of  all  the  judges,  when  new  decla- 
ratory rules  might  be  pronounced  according  to  the  opinion  of 
the  majority,  including  always  the  chiefs,  and  thereby  for  the 
future  settling  all  differences. 

Formerly,  when  there  were  distinct  and  frequently  dissimilar  Cousec^oences 
rules  for  each  Court,  it  was  rarely  the  practice  of  the  judges  eL?yoa'!^tcon- 
of  one  Court  to  confer  with  those  of  another;  but  since  tbe  herring  with 
Unifonnity  of  Process  Act,  2  W.  4,  c.  39,  it  is  an  established  coo^t  "^ 
general  principle  that  it  is  of  importance  to  observe  a  similarity 
of  practice  in  all  the  three  superior  Courts;  and  it  is  hence  the 
practice  for  the  judges  of  one  Court,  before  they  decide  upon 
a  question  of  general  practice,  aridng  upon  a  recent  general 


{d)  Bourne  v.    Walker,  S  Cromp.  &      M*!e.S$9  ^Sleinlandv.Ogle,  3Dowl.99. 
Uce.SSS.  {h)  Bourne  v.   Walker,   2  Cromp.  & 


(e)  Bridgee  v.  Burn,  10  B.&  C.  456.  Mee.  538 ;  but  see  Bex  ▼.  Middleaex,  S 

(f)  Co^t,  Allen,  3  Tjr.  Rep.  378.  Doi  '     -^^ 
lat  «ee  oUerratioos  of  HuUock.B.  in         (t 
•rice's  Geo.  Pr«c.  84,  85,  post,  82,  n.  (0-  case 

d)  HoweU  ▼.  BuUeel,    2  Cromp.  &  28. 


(f)  Cot£w,  Allen,  3  Tjr.  Rep.  378.     Dowl.  194. 
Bat  «ee  obserratioos  of  HuUock,  B.  in         (i)  Per  Hullock,  B.  in  an  anonymous 
Price's  Geo.  Pnc.  84,  85,  post,  82,  n.  (0-     case,  Price's  Gen.  Prac.  84, 86  j  and  ante, 
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CHAP.  II.  act  or  a  general  rule^  and  when  there  is  a  supposed  difficulty 
xroNs  oV     or  contrary  decision^  *Ho  confer  with  the  other  judges^  in  order 

p^A^*!^I  to  secure  an  uniformity  of  practice;" (A)  and  hence  it  will  be 
found  that  the  inconvenience  of  conflicting  decisions  will  m 
future  rarely  exist,  at  least  for  any  considerable  time,  and  that 
due  exertion  in  bringing  to  the  knowledge  of  either  Court 
such  contrary  decisions,  will  soon  lead  to  the  best  general 
settlement  of  the  point. 

7.  Whjan exact  7.  Individuals,  who  are  not  aware  of  or  have  not  sufficiently 
thTfiied^w-  appreciated  the  advantages  resulting  from  the  exact  and  con- 
tic«  u  or  ihouid  stant  observance  of  prescribed  rules  and  forms,  naturally  com- 
•cte^'  ^  ^^'  plain  of  and  condemn  all  technicalities  independent  of  the  sub- 
stantial merits  to  be  tried,  and  unquestionably  that  course  of 
practice  and  of  forms  would  be  the  best  that  would  be  found 
less  subject  to  error  or  irregularity,  arising  even  from  negli- 
gence, since  it  is  always  to  be  regretted  that  suitors  should  be 
delayed  or  put  to  expense  by  the  default  of  their  legal  agent. 
In  this  view  the  new  system  of  practice,  with  the  numerous 
particulars  either  in  the  body  of  the  writ  or  the  indorsement, 
peremptorily  to  be  observed  at  the  peril  either  expressly  (as 
by  rule  Michaelmas  term,  1832,)  or  impliedly^  of  the  proceeding 
being  set  aside  for  irregularity ^  thereby  occasioning  a  great 
increase  of  trivial  objections,  has  been  objected  to  by  some  as 
injudicious;  and  certainly  it  would  be  desirable  if  practicable 
to  prescribe  a  form  of  proceeding  sufficiently  intelligible  to 
a  defendant  of  what  he  is  required  to  observe,  but  at  the  same 
time  susceptible  of  the  fewest  (if  any)  formal  objections,  and 
moreover  taking  away  the  temptation  to  object,  by  depriving 
the  party  objecting  of  any  costs,  unless  it  appear  that  the  de- 
fendant has  really  been  misled  by  the  defect  complained  of. 
But  whilst  the  present  system  stands  unrepealed,  the  Courts  in 
Banc  and  ihe  judges  individually  have  only  one  straightforward 
course  to  pursue,  viz.,  when  a  prescribed  proceeding  has  not 
been  observed,  to  treat  the  same,  when  called  upon  to  do  so, 
as  B,  fatal  irregularity.  And  it  must  be  especially  kept  in  view 
that  the  judges,  so  far  from  desiring  to  punish  practitioners 
for  deviations  from  practice  they  ought  to  pursue,  have  by 
their  rule  of  Michaelmas  term,  3  W.  4,  r.  10,  endeavoured  to 
mitigate  or  lessen  the  ill  consequences  of  deviations  from  the 
forms  prescribed  by  the  legislature,  by  declaring  under  the 


fc)  See  instances  Macalpine  v.  Powlet,     «12;    Pickup  v.  Wharton,  I  Cr.  Sx.  M. 
87S;  Rex  v.  Price,  2  Crom.  &  M.     406. 
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authority  of  2  W.  4,  c.  39,  s.  14,  that  such  deviations  shall 
only  constitute  irregularities,  and  not  render  the  process  void; 
so  that  if  in  truth  the  modern  forms  are  more  full  of  techni- 
calities then  is  essential,  the  defect  in  the  system  is  attributable 
to  the  legislature  and  not  to  the  judges.  In  general  it  will  be 
found  that  most  judges,  when  they  have  a  discretionary  power 
to  prevent  the  mistake  of  the  practitioner  becoming  injurious  to 
the  suitor,  will  exercise  that  power  Jiberally,  by  allowing  an 
amendment  on  payment  of  costs,  to  be  borne  by  the  practiti- 
oner guilty  of  the  blunder;  but  it  must  be  admitted,  that 
unfortunately  no  amendment  of  mesne  process  is  now  permitted, 
and  that  sometimes  it  has  occurred  that  even  the  most  eminent 
judges  have,  for  the  sake  of  rigidly  enforcing  a  particular  sta- 
tute or  practice,  refused  an  amendment,  which  might  and  ought 
to  have  been  admitted.  (/) 


CHAP.  IL 

CONSIDBKA* 

TioN«  or 

Pbmbiit 

Peacticb. 


With  respect  to  the  necessity  of  enforcing  a  strict  observance 
of  prescribed  forms,  the  observations  of  Eyre,  C.  J.,  relative 
to  pleadings,  are  in  this  respect  forcible  and  apposite,  vis., 
'^  infinite  mischief  has  been  produced  by  the  facility  of  the 
"  Courts,  in  overlooking  errors  in  form,  thereby  encouraging 
"  carelessness  and  placing  ignorance  too  much  upon  a  footing 
*^  with  knowledge ;"  (m)  or  as  the  expression  has  since  been, 
the  permitting  deviaticm  from  prescribed  rules,  would  be  a 
bounty  on  negRgence.(n)  So  as  regards  the  deviations,  how- 
ever small,  from  the  forms  of  process  prescribed  by  the  Uni- 
formity of  Process  Act,  2  W.  4,  c.  39,  even  in  cases  where  it  is 
impossible  that  the  defendant  can  have  been  misled,  they  are 
now  deemed  and  treated  as  fatal,  if  objected  to  in  due  time 
and  manner,  and  neither  the  Court  nor  the  judge  can,  con- 
sistently, refuse  to  give  full  effect  to  the  objection,  (o)  Thus 
in  a  late  case,  where  the  copy  of  a  bailable  capias  had  been  de- 
livered to  the  defendant,  as  in  pursuance  of  2  W.  4,  c.  S9,  s.  4, 
but  which  left  a  blank  for  the  day  of  the  month,  when  the 
writ  was  supposed  to  have  been  issued,  and  was  dated  in  the 
ninth  year  of  William  the  Fourth  instead  of  the  third  year, 
the  Court  refused  to  make  absolute  a  rule  for  amending  such 
copy,  and  made  absolute  a  cross  rule  for  discharging  the  de- 
fendant out  of  custody ;  because,  as  observed  by  Tindal,  C.  J., 


(0  Ante,  43;  Jelf  t.  OrUl,  4  Car.  & 
P.  9t ;  Parker  v.  Atle,  1  Dowl.  643. 

(m)  Per  Ejre,  Ch.  J.,  in  Morgan  v. 
Sargent,  1  Bos.  &  Pol.  59. 

(n)  Per  Ld.  Ljodliurrt,  ia  jR«  v. 
Calvert,  9  Cromp.  6c  M.  190. 

(o)  See  poet,  V.,  Chapter  on  Process. 


The  Rale  Mich.  T.  1B32»  r.  10,  founded  on 
Uniformity  Act,  2  W.  4,  c.  39.  expressly 
provides  that  any  omission  in  the  budy  of 
process  or  in  indorsements  prescribed  by 
that  act,  shall  be  an  irregularity  and 
ground  of  application  to  the  Court  or  a 
judge  to  set  the  same  aside. 
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*'  the  statutory  regulation  impliedly  rendered  an  arrest  ineom- 
'^  plete,  unless  a  copy  of  the  writ  were  forthwith  delivered  to 
'^  the  defendant,  and  here  the  paper  delivered  was  not  a  copy; 
•  '*  and  that  if  the  judges  were  to  rdax  in  the  construction  of  the 
*'  word  eopy,  motions  might  be  made  to  amend,  when  the  in- 
"  formation  intended  to  be  given  to  the  defendant  would  come 
"  too  late."(/i)  So  in  another  case,  where  the  copy  of  a  bail- 
able capias  stated  the  writ  to  have  been  directed  to  the  Sheriff 
of  Middtfff^jr,  omitting  the  /.,  the  full  Court  of  King's  Bench 
discharged  the  defendant  out  of  custody,  (j^)  and  Lord  Den- 
man,  C^  J.,  said,  if  either  the  sowid  or  the  sense  be  varied  by 
the  deviation  from  the  prescribed  form,  the'eopy  is  not  to  be 
considered  a  true  copy,  and  though  the  Court  do  not  like  such 
minute  objections,  still  if  they  were  to  say  that  the  taking  away 
one  letter  was  immaterial,  then  two  would  be  omitted,  and  then 
three,  and  then  four,  so  that  at  last  the  rule  would  be  entirely 
lost  sight  of;(^)  and  where  the  writ  having  been  directed  to 
the  Sheriffir  of  London,  the  copy  delivered  to  the  defendant 
described  the  writ  as  directed  to  the  sheri^,  omitting  the  s, 
the  Court  discharged  the  defendant  upon  entering  a  common 
appearance,  (r)  saying,  **  it  is  better  to  adhere  to  general  rules, 
capable  of  application  in  all  cases,  than  to  raise  an  argument 
on  every  imperfection  in  a  copy;(r)  we  do  not  say  that  the 
omission  of  a  single  letter  will  in  every  case  be  a  conclusive 
objection  to  the  sufficiency  of  the  copy;  but  here,  according  to 
the  copy,  the  writ  is  directed  to  the  Sheriff  of  London,  and  we 
know  that  there  are  two  sheriffs.'Xr)  So  where  in  a  writ  of 
summons,  after  having  once  set  forth  the  christian  and  surname 
of  the  plaintiff,  it  was  stated  that  ^' ike  plaintiff^' (iostetid  of 
repeating  the  christian  and  surnames  as  required  in  the  form 
prescribed  by  S  W.  4,  c.  39,)  **  would  enter  an  appearance  for 
the  defendant,'*  after  cause  had  been  shewn  against  a  rule  for 
setting  aside  the  summons  for  irregularity,  Parke,  J.,  in  the 
Practice  Court,  said,  *'  the  omission  was  an  irregularity ;  the 
statute  provides  a  form  in  which  the  summons  is  to  be  drawn; 
and  if  parties  will  not  take  the  trouble  of  looking  at  tlie  act  be« 
fore  they  proceed,  they  must  take  the  consequences ;  jf  we 
once  enter  into  the  question  as  to  what  is  material  or  what  is 
immaierial  in  the  process,  we  shall  have  innumerable  questions 


(p)  Bfifieid  V,  Street,  10  Bing.  «7  j  S 
DowL  Pr.  C.759 ;  and  lee  Smith  j.Pennell, 
2  Dowl.  Pr.  C.  654,  where  '*  London"  wu 
omitted  in  the  copy  of  the  %(rit;  and  see 
Street  v.  Carter,  id,  671, 

(9)  Hodgkinum  t.  Hodgkintm,  3  Nev. 


&  Mann,  564;  2  Pawl.  53$,  S.  C. ;  «d 
oMre,  see  pott.  Chap,  V. ;  and  CoUten  v, 
neretu,  S  Dowl.  {53,  contra. 

(r)  Nied  V.  Boyn,  10  Bing,  339  j  S 
Dowl.  761,  S.  C. 
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of  that  Boct  ooming  before  the  Court;  the  beat  way  is  to 
■Mike  parties  remember  the  course  they  ought  to  pursue^  by 
setdBg  aside  their  proceedingSi  for  not  doing  what  they 
oiight.'*(#)  And  in  another  case  the  full  Court  of  Common  Pleas 
deckred,  "  It  is  much  better  for  the  public  to  adhere  in  all 
ftactieal  cases  to  the  strict,  close,  literal  compUanee  with  the 
fonms  prescribed  by  the  ad,  rather  than  yield  to  particular 
cases  of  supposed  hardship  on  individuals,  when  those  requisites 
haue  not  been  formally  complied  with:^{t)  and  in  another  case 
the  same  Court  said,  '^  where  a  form  is  giveui  there  can  be  no 
difficulty  in  pursuing  it,  and  it  is  best  in  such  a  case  to  enforoe 
a  Uteral  compliance  with  the  directions  of  the  legislature.*' (tc) 
And  where  the  writ  of  summons  was  '^  in  an  action  of  trespass 
on  the  case  upon  promises/'  instead  of  observing  the  exact 
fi>tm  prescribed  in  S  W.  4,  c.  39,  (via.,  '^  action  on  promises,'*) 
the  Court  set  aside  the  proceedings,  saying,  **  it  is  better  to 
''  adhere  to  the  strict  form  prescribed,  otherwise  the  Court 
"  would  be  always  discussing  what  deviation  was  allowable."  (x) 
So  if  there  be  a  blank  left  in  a  writ  of  summons  for  the  resi- 
dence of  the  defendant,  or  if  such  residence  be  indorsed,  and 
not  set  forth  in  the  body  of  the  writ,  it  may  be  set  aside,  al-» 
tboDgh  in  the  first  instance  the  residence  was  unknown,  (y) 

But  still  it  has  sometimes  occurred,  that  in  cases  where  the 
toftm  adopted  has  deviated  from  that  prescribed,  but  has 
in  OTdinary  acceptation  been  synonymous,  the  Courts  have 
departed  somewhat  from  such  strict  decisions,  and  over** 
ruled  the  olijection ;  and  the  consequence  in  practice  is 
that  constantly  attempts  have  been  and  will  continue  to  be 
made,  at  least  under  circumstances  when  there  is  no  case 
precisely  amilar,  or  directly  in  point,  to  sustain  the  deviating 
proceeding*  Thus  in  a  recent  case  an  application  was  made 
by  the  Court  of  Common  Pleas  (z)  to  discharge  a  defendant 
from  custody  on  filing  common  bail,  on  the  ground  of  irre* 
gularity  in  the  process  served  upon  him ;  the  Uniformity  of 
Process  Act  required  a  copy  of  the  process  to  be  served 
upon  the  defendant,  and  set  out  a  form  in  which  such  process 
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(s)  Smith  ▼.  Crump,  1  Dowl.  Pr.  Cas. 
519. 

(0  UoberU  ▼.  Wedderhwne,  1  Biog. 
N.  C.  6. 

(«)  Lmdredge  r.  Rte,  1  Bing.  N.  C.  7; 
Ptpfer  T.  IVhalUy,  id.  71.  It  wUl  be  fe> 
nembeied  also  Uiat  in  one  case  a  judge  de- 
clared ikai  if  a  slatota  be,  though  oone- 
cessaril^^set  out  in  pleading,  and  be  misre- 
cited,  be  wooid  bold  the  party  even  to 


half  a  letter,  aiid  treat  the  Tariance  as 
iatal.  Boyee  v.  Wlataker.  Doqg.  97  j  King 
▼.  Manack,  6  T.  R.  776. 

(x)  King  ▼•  Skeffingttn,  X  Cromp.  & 
M.S63. 

(y)  lUtlferU  ▼.  Wedderhwrm,  1  Bing. 
New  C.  4 ;  Lmdrtdge  v.  tUe,  id,  6. 

(i)  Peeock  v.  Moion,  C.  P.  4  Not. 
1834.  MS. ;  and  see  1  Biog.  N.  C  245, 
S.C. 
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should  be  drawn  up.  In  the  present  case,  however,  there  had 
been  two  deviations  from  that  form — viz.,  instead  of  the  words 
"  within  four  days  from  the  execution  hereof/'  the  copy  served 
contained  these  words,  '^  within  four  days  from  execution 
hereof,"  omitting  the  word  "  the/'  The  other  deviation  con- 
sisted in  this:  instead  of  the  words  '^  in  pursuance  of  any  order 
pronounced  by  the  Court,  or  by  a  judge  thereof,"  were  inserted 
the  words  **  in  pursuance  of  any  order  pronounced  by  the 
Court  or  a  judge  thereof,"  omitting  the  word  **  6y."  The 
counsel  contended  that  great  strictness  had  been  observed  by 
the  Courts  in  adhering  to  the  exact  forms  given  by  the  act, 
and  that  if  a  deviation  were  once  allowed  in  a  trifling  respect, 
it  would  be  difficult  to  draw  the  line  in  future ;  but  Tindal, 
C.  J.,  said,  that  if  the  omission  in  question  could  make  any 
possible  alteration  in  the  meaning,  there  might  be  some  ground 
for  the  application;  but  as  such  was  not  the  case,  the  Court 
did  not  feel  that  they  were  opening  the  door  to  any  looseness 
of  practice  by  refusing  the  motion. 

8.  Much  confusion  has  also  arisen  in  some  departments  of 
practice  by  the  Courts  having  admitted  a  distinction  between 
a  statute  or  rule  being  deemed  imperative  or  only  directory,  so 
that  similar  expressions  in  different  statutes  have  been  con- 
strued either  way,  according  to  the  supposed  object  or  import- 
ance of  the  regulation,  (a)  Thus  the  statute  5  &  6  W.  &  M. 
c.  21  and  9  &  10  W.  3,  c.  25,  (now  virtually  repealed,)  requiring 
the  officer  who  signs  bailable  process  at  the  same  time  to  in* 
dorse  the  day  and  year  of  so  doing,  was  treated  as  only 
directory,  and  that  therefore,  although  the  officer  wa's  censura- 
ble, still  the  omission  did  not  vitiate.  (6)  So  the  IS  G.  1,  c.  S9, 
relating  to  the  indorsement  of  the  sum  sworn  to  on  the  process 
before  it  was  issued,  was  also  held  only  directory,  and  that 
consequently  the  neglect  to  make  it  was  not  fatal,  (c)  But  on 
the  other  hand  it  was  decided  that  the  statute  2  G.  2,  c.  23, 
s.  22,  directing  that  the  name  of  the  attorney  immediately  re- 
tained by  the  plaintiff  should  be  indorsed  on  the  process,  or  a 
label  annexed,  ought  to  be  considered  imperative  and  the  omis- 


(a)  See  Wlmkard  r.  Wilder,  1  Barr. 
Rep.  530 ;  bat  that  was  a  mere  obiter 
opinion  not  necessary  for  the  determina- 
tion of  the  point  before  the  Court,  and 
Sir  J.  Mansfield,  in  Hill  v.  Heale,  f  New 
R.  196,  expressed  a  different  opinion. 

(6)  Imp.  C.  P.  154;  Coleby  v.  Norrit,  1 
Wils.  91 ;  WindU  V.  Ricardo,  S  .T.  B. 
Moore,  t49  ;  Millar  ▼.  Bowden,  1  Cromp. 
&  Jenr.  563 ;  Perry  v.  Turner,  t  Cromp. 


&  J.  93 ;  Tidd's  Supplement,  iBSf .  p. 
15.  note  (rf).  ^ 

(c)  Supra,  Whitkard  t.  Wilder  1  Burr. 
530 ;  Evam  v,  Bidgood,  4  Bing.  63 ;  bat 
see  Hill  w,  Healc,  t  New  Rep.  20 j  j 
Tidd,  159;  and  yet  probably  the  object 
of  that  rule  was  to  apprise  the  defendant 
of  the  amount  of  the  debt,  so  that  be 
might  prepare  to  pay. 
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sion  &tal,  because  that  regulation  was  intended  to  enable  the 
defendant  to  know  who  to  apply  tOj  and  by  the  omission  be 
migki  be  prevented  or  delayed  in  taking  proceedings  to  pre- 
vent the  incurring  of  further  costs,  (e/)  So  a  non-compliance  • 
with  the  rule  H.  2  &  3  6.  4,  in  the  King's  Bench^  requiring 
the  place  of  abode  and  addition  of  the  defendant,  or  some 
other  best  description,  to  be  indorsed  on  a  baiUble  writ,  was 
only  considered  an  irregularity,  when  by  the  omission  or  mis- 
description the  sheriff  might  be  subjected  to  an  action,  {e)  In 
a  recent  case  counsel  having  contended  that  the  general  rule 
of  HiL  T.  2  W.  4,  as  to  the  indorsement  on  process  of  the 
amount  of  the  debt  and  costs  was  merely  directory,  and  not 
compulsory,  Taunton,  J.  forcibly  observed,  **  To  say  that  it 
is  only  directory  is  only  in  other  words  to  say  that  it  means 
nothing  ;  this  must  be  considered  as  an  irregularity.  We  hate 
determined  to  treat  the  dereliction  of  it  as  an  irregularity.  It 
is  a  very  important  rule,  and  the  object  of  it,  which  is  to  enable 
the  defendant  to  pay  debt  and  costs  before  any  unnecessary 
expense  is  incurred,  would  be  disappointed  if  this  were  not 
considered  as  an  irregularity ;"  (/)  and  the  same  judge  in  a 
subsequent  case  (overruling  a  decision  in  the  Exchequer  to  the 
contrary  but  on  another  similar  rule)  decided  to  the  same  eflect 
even  in  an  action  against  an  attorney,  and  although  the  intimation 
to  him,  being  a  lawyer,  might  not  be  so  essential,  {g)  Upon 
the  whole  it  should  seem  that  when  a  rule  or  a  statute  pre- 
scribes any  form  or  course  of  proceeding  without  expressly 
declaring  the  consequences  of  non-observance  or  deviation,  the 
only  certain  course  is  to  decide  that  every  deviation  is  at  least 
an  irregularity,  rendering  the  proceeding  abortive  if  objected 
to  in  due  time  and  manner.  However,  in  one  of  the  latest 
cases,  where  no  notice  of  taxing  costs  had  been  given,  pur- 
suant to  Reg.  Gen.  Trin.  1831,  requiring  a  day's  notice  of  tax- 
ing costs,  the  Court  of  Exchequer  considered  it  to  be  discre- 
tionary to  treat  such  omission  as  an  irregularity.  (A) 


(<0  Gmt  y.  Allen,  Barnes,  415  ;  WU- 
Hams  ▼.  Lewis,  1  Chit  Rep.  611 ;  Shep- 
pard  r.  Shun,  9  T^-r.  R.74«  ;  Tidd,  160. 

(e;  Clarke  v.  Fabner,  4  Man.  &  Rj. 
141 ;  5  B.  &  Aid.  560.  See  other  con- 
flicting decisions  upon  the  question  when 
an  act  or  rule  should  be  deemed  merely 
MreeUny  or  peremptory ,  Tidd,  9th  ed.  159, 
160;  Tidd's  Supplement,  1833,  p.  9J,  93, 
note  (k) ;  Gine  v.  Allen,  Barnes,  414, 
415;  Whitkard  v.  Wilder,  1  Burr.  330; 
Celehy  v.  Norris,  1  Wib.  91 ;  Mitchell  v. 
GOtbims,  1  Hen.  Bla.  76 ;  Evans  ▼.  Bid^ 
good,  4  Bing.  63  ;  IVindle  v.  Ricardo,  3 
Moonr,  949 ;   Williams  t.  Lewis,  I  Chit. 
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Rep.  611  ;  Millar  v.  Bowden,  1  Cromp. 
6c  J.  563 ;  Sheppard  v.  Shaw,  2  Tyrw.  R. 
74S.  Bot  see  Rylvy  v.  Baisscmas,  1  Dowl. 
P.  C.  383,  and  TonHdns  ▼.  Chilcote,  t 
Dowl.  187. 

(/ )  Ryley  v.  Boissomas,  1  Dowl.  Pr. 
C.  383 ;  TomkiHS  ▼.  Chilcote,  t  Dowl.  Pr. 
C.  187,  overruling  MiUar  v.  Bowden,  1 
Crom.  &  J.  563;  and  see  per  Parke,  J, 
in  Smith  v.  Crump,  1  Dowl.  Pr.  C.  519, 
ante,  7l. 

(g)  Tomkins  v,  Chilcote,  9  Dowl.  187. 

(X)  Perry  v.  Turner,  «  Tyr.  128;  « 
Crom.  &  Jcr.  89,  1  Dowl.  300. 
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CHAP.  11.        0.  To  prevent  all  discussion  whether  the  direction  of  the 

^;i^;;^^'    uniformity  of  Process  Act,  2  W,  4,  c-  89,  s,  1, 8,  4, 8, 18,  and 

Prisbnt      2lf  and  the   forms  in  the  schedule  to  that  act,  as  to  the 

^"^°^"'''     requisites  of  the  writ  itself,  or  the  coptf  or  the  indorsetnenis, 

^.^«pre«™*«.  should  be  construed  peremptory  or  merely  directory,  or  be 

4,  declaring  *  construed  to  render  the  process  void  and  subject  the  parties 

l^wruT^^"  acting  under  it  to  an  action  of  trespass;  the  rules  thereon 

doncment        of  Mich.  T,  1888,  expressly  ordered  *^  that  if  the  plaintiff  or 

trarj  to's^w.  4,  ^^^  attorney  shall  omit  to  insert  in  or  indorse  on  any  tmV  or 

c.  59,  shall  be    eofff  thereof  Bjay  of  the  matters  required  by  the  Uniformity  of 

guiarity^to  be    Proccss  Act,  &  W.  4,  c.  89,  to  be  inserted  therem  or  indorsed 

set  aside  on  ap-  thercon,  such  writ  or  copy  shall  not  on  that  account  be  held 

plicatton  to  the  ■       ,  •' 

Court  or  a  Toid,  but  may  be  set  aside  as  irregular,  upon  application  to  be 
to  render  u!^*  made  to  the  Court  out  of  which  the  same  shall  issue  or  to  any 
writ  wiiL  judge.''  So  that  in  cases  of  any  deviation  from  the  form  of 
process  or  indorsement  thereon,  at  least  when  prescribed  by  the 
statute,  the  objection  is  fatal,  without  regard  to  the  degree  of 
importance,  if  made  in  due  time.  (A)  And  although  it  will  be 
observed  that  such  rule  is  confined  to  defects  in  the  several 
ufrits  therein  mentioned,  the  judges  have  recently  expressed  a 
resolution  to  consdder  the  non-observance  even  of  their  own  rmle^ 
requiring  the  amount  of  the  debts  and  costs  to  be  indorsed,  to 
constitute  an  irregularity,  but  amendable ;  (t )  and  it  is  probable 
that  a  similar  construction  would  now  be  given  to  all  other  rules 
requiring  something  to  be  done.  But  still  it  is  to  be  regretted 
that  there  is  no  express  general  rule  extending  to  all  deviations 
from  the  regular  course  of  practice.  The  general  principle 
and  inclination  of  the  Courts  are  against  objections,  unless  the 
opponent  has  been  or  at  least  might  have  been  really  misled  or 
prejudiced  by  the  mistake ;  but  they  must,  though  reluctantly, 
enforce  the  express  directions  of  a  statute- 

It  has  been  known  that  some  practitioners  have  even  pur- 
posely by  designed  deviations  from  prescribed  or  approved 
forms  tried  experiments  in  proceedings  which  ought  not  to  be 

(K)  Inl  Archbold's  Pr.  C  P.  [23],  it  mises,''  ''action  of  trespass  on  tbe  case 

is  merely  supposed  that  if  any  materUd  upon  promises,"  and  yet  the  defect  was 

part  of  tbe  writ  or  copy  of  the  indorse-  beld  fatal.    And  see  Smith  v.  Crump,  1 

ment  on  them  be  omitted,  the  Court  or  a  Dowl.  Pr.  C.  519,  where  Parke,  J.  ex- 

•    judge  will  set  aside  tlie  writ  or  service  for  pressly  objects  to  any  attempted  distinc- 

frreguiarity.     But  it  should   seem  from  tion  between  what  is  a  material  or  im« 

the  decisions  that  an  omission  even  in  material  deviation. 
some  immaterial  matters  would  be  holden         (t)  Ryley  v.  Boiaomat,  1  Dowl.  Pr.  C. 

equaUy  irregular  and  fatal.    The  case  of  383 ;  Tomhiru  v.  ChiieatM,  t  Dowl.  Pr.  C. 

King  ▼.  Sk^ngton,  1  Cromp.  &  M.  363,  187  ;  Skirley  v.  Jaeobt,  5  Mooie  &  Scott. 


there  referred  to,  was  an  immaterial  de-     67,  68. 
▼iation,  vis,  instead  of  "  action  on  pro* 
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tolenled,  as  wasting  the  yaluabk  time  of  the  Judges  In  Hstentng  chap,  il 

to  subtle  arguments  in  support  of  such  speculative  deviations  i  ^™"^' 

and  such  practitioner  should  be  properly  punished  with  the  Pbxssht 

psyment  of  costs.  Ykactui^ 


It  may  perhaps  be  here  expedient  to  attempt  to  explain  the  The  distinction 
practical  difference  between  acts  void  or  merely  irregular  as  J^w  ^"nl^reiy 
used  in  this  rule  and  elsewhere^  and  also  the  difference  be-  irregular. 
tween  them  and  proceedings  agaimi  good  faiih.     When  a 
writ  or  other  proceeding  is  void,  as  was  the  case  before  the 
Uniformity  of  Process  Act  if  it  were  returnable  on  a  dies 
aoMy  (i)  or  if  a  term  intervened  between  the  teste  and  return 
of  mesne  process,  it  being  defective  on  the  face  of  it,  was  so 
iitteriy  wnd  that  an  action  of  trespass   might  be  sustamed  ^{|^^^^  ^^ 
against  the  attorney,  sheriff;  and  ofiBcer  for  making  an  arrest  conteqoence. 
under  it,  and  an  omission  to  object  in  the  first  instance  would 
not  in  all  cases  prevent  the  party  from  taking  advantage  of  the 
mistake.  (0    So  if  a  writ  be  executed  on  a  Sunday  the  pro- 
ceeding is  by  statute  declared  void  to  all  intents  and  purposes, 
and  the  objection  cannot  be  waived,  (m)    But  if  the  proceeding  ^r^^'°^ 
be  merely  irregidar,  as  if  a  judgment  has  been  mgned  without  Tnd  ooDacT^*'^' 
a  previoua  demand  of  a  plea  when  requisite,  the  judgment  is  q««i^<^* 
not  void  but  stands  until  the  Court  on  motion  has  set  it  aside 
as  irreguiar  ;  and  the  sheriff  and  his  ofiBicers  being  ignorant  of 
the  defect  are  free  from  liability ;  but  if  the  Court,  wUiaui  im^ 
potktg  terms,  make  absolute  a  rule  for  setting  the  same  aside, 
then  the  plaintiff  and  his  attorney  (though  not  the  sheriff)  are 
liable  to  an  action  of  trespass  for  any  act  done  under  an  execu* 
tion  enforcing  such  irregular  judgment,  (n)  So  most  irregularitiea 
must  be  objected  to  in  the  jEr^t  instance  after  knowledge  there- 
of, in  order  that  the  plaintiff  may  not  incur  expense  by  further 
proceedings,  (o)    In  setting  aside  proceedings  for  irregularity, 
it  18  so  Car  diseretionary  in  the  Court  to  interfere  as  regards 
the  latter,  that  although  they  could  not  legally  refuse  to  inter- 
fere, yet  they  may  disallow  costs,  unless  the  appHcant  wiU  con- 
sent not  to  bring  any  action  for  what  has  been  done.(jp)  Another 
distinction  is,  that  on  account  of  all  irregularities  the  party 
complaining  must;  as  well  by  the  uniform  practice  and  decisions 

(k)  Kotwortkyy/,  P^piat,  4  Bar.  &  Ald.^  t€X,  5  Bar.  &  Ores.  389 ;  Tidd,  515. 

tSS.    And  the  CoiirU  woold  not  permit  (m)  Tayhr  ▼.  Phillip,  15  East,  155 ; 

an  ameodmeDt  of  toch  void  proceM ;  but  RMertt  v.  MonkhOiae,  8  East,  547. 

Me  Adams  v.  Luck,  6  Moon,  115;  3  (n)  Philipt  ▼.  Biron,  I  Stra.  588. 

BiimI.&  B.f5,S.C.  (o)  Tidd,  515;  Chittj's  Sunimaij  of 

(0  Price's  Pr.  500 ;  Ba/2<ntifi«  t.  Wil-  Practice,  96  to  99,  and  paU,  at  to  the  tima 

M,  Forest's  R.  31 ;  ^est^m  v.  Faulhtmr,  of  objecting  to  irregularities, 

f  Price,  «;  Odwrne  r.  Tajfbr,  1  CUit.  R.  (p)  Larimer  v.  LuU,  1  Chitt^'s  Rep. 

400;  HodMon'v.Oarreti,  id,  174;  Awn.  134,  cited  in  Cath  v.   WeUi,  1  B.  & 

t  Out.  R.  {57 ;  A.  ▼.  Shmif  of  MiddU-  Adolp.  375,  ante,  S9  to  3{. 
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of  the  Courts  as  by  an  express  rule,  (q)  apply  to  the  Court 
or  a  judge  within  a  reasonable  time,  or  at  least  so  soon  after 
knowledge  of  the  defect  as  to  prevent  the  plaintiff  from  incur- 
ring expense  by  a  further  proceeding  founded  on  the  irregular 
step  ;  (q)  and  also  before  the  party  applying  has  himself  takea 
a  fresh  step  after  knowledge  of  the  irregularity,  (q) 


10.  Breach  of 
good  faith,  and 
consequence. 


10.  But  an  application  for  setting  aside  a  judgment  signed 
against  good  faith  is  debito  justitice^  and  the  Court  will  there- 
fore not  impose  on  the  defendant  as  a  condition  for  setting  it 
aside  that  he  bring  no  action,  (r)  The  Court  however  will, 
in  case  defendant  should  refuse  to  submit  to  those  terms, 
sometimes  refuse  the  costs  of  the  application,  though  usually 
it  is  considered  advbable  for  the  plaintiff's  counsel  to  consent 
to  the  rule  being  made  absolute  with  costs,  to  prevent  their 
being  laid  as  special  damage  in  any  action  which  the  defend- 
ant might  bring  for  the  trespass,  and  by  which  means  pro- 
bably, if  the  damages  recovered  should  be  under  40«.,  the 
judge  may  certify,  so  as  to  deprive  the  plaintiff  in  such  action  of 
more  costs  than  damages,  (r)  It  will  be  expedient  hereafter  to 
introduce  a  distinct  section  taking  a  consolidated  and  com- 
parative view  of  irregularities  in  different  stages  of  a  cause,  and 
how  to  be  taken  advantage  of,  and  therefore  this  general  allu- 
sion to  such  objectionable  proceedings  may  here  suiGce. 


jadge  to  set 
aside  pro- 
ceedings. 


11.  Whether  it  11.  Ithas  been  decided  that  an  application  for  setting  aside  a 
diKretlonary  ^^  judgment  as  signed  against  good  faith  is  debito  JustituSf  and 
in  the  Court  or  that  the  Court  Cannot,  without  the  concurrence  of  the  party 
applying,  impose  the  terms  that  he  shall  not  bring  any  action 
for  what  has  been  done  under  such  judgment,  but  that  having 
a  general  discretion  over  the  costs  of  the  application  they  may 
refuse  them,  unless  the  party  consent  to  those  terms ;  (s)  and 
it  seems  equally  imperative  on  the  Court  to  give  effect  to  an  ap- 
plication to  set  aside  proceedings  in  respect  of  a  clear  irregu- 
larity, (/)  although  they  may  refuse  the  costs  of  the  applica- 
tion ;  (0  and  when  they  have  actually  decided  to  refuse  such 
costs,  they  cannot  be  recovered  as  special  damages  in  an  action 
of  trespass  or  otherwise.  («) 


Instill  it  is  not      ig.  But  although  the  legislature  and  the  judges,  in  order  to 
take  advantage  enforce  Uniformity  and  regularity,  have  deemed  it  expedient  to 

of  small  imma- 

terial  mistalLes. 


(q)  Rule  Hil.  T.  «  W.  4, 183«,  s.  33. 
(r)  Cash  V.  WelU,  1  Bar.  &  Adolp. 
375. 
0)  Ibid. 


(t)  SembU,  id.  and  iMon  ▼.  Devereui, 
3  Bar.  &  Adol.  343. 

(lO  Loion  V.  Deoereux,  3  B.  &  Adolp. 
343.  ^ 
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make  and  enforce  the  several  enactments  and  regulations  re- 
specting process  and  practice,  it  is  not  thence  to  be  supposed 
that  the  indiscriminately  taking  advantage  of  trifling  deviations 
from  the  prescribed  forms,  not  really  misleading  or  occasioning 
prejudice  to  a  defendant,  is  to  be  considered  worthy  of  a  liberal 
profession  (x)  or  even  judicious;  on  the  contrary,  the  judges  col- 
lectively and  individually  always  condemn  such  objections ;  (y) 
and  it  is  frequently  most  injudicious  and  injurious  to  the  cUent's 
interest  for  a  practitioner  to  take  advantage  of  such  defects;  for 
when  taken  on  the  behalf  of  a  plaintiffs  they  are  generally  *'  in 
hb  own  delay,"  and  without  any  real  advantage  to  the  client;  (y) 
and  when  taken  on  behalf  of  a  £/^<?iida9i/,  although  they  may  suc- 
ceed in  occasioning  trouble,  annoyance^  delay,  or  expense,  it  is 
not  afterwards  to  be  expected  that  either  the  plaintiff 6r  his  at- 
torney will  be  disposed,  pending  the  subsequent  proceedings  in 
the  action,  to  permit  any  accidental  irregularity  on  the  part  of 
the  defendant  to  pass  unnoticed,  or  by  candid  admission  to  save 
some  difficult  proof,  or  the  stamping  a  deed  or  other  instrument 
on  payment  of  a  penalty,  but  will  watch  every  opportunity  to 
snap  a  judgment  or  other  advantage,  and  after  judgment  has  been 
obtained,  he  will  not  give  any  quarter  or  accept  any  compromise, 
which  probably  might  have  been  granted  if  the  cause  had  been 
defended  with  liberality.    The  same  reasons  should  induce  the 
avoidance  of  a  special  demurrer  on  the  ground  of  a  defect  in 
Jamt,  which  naturally  irritates  the  opponent  and  his  pleader  or 
counsel  and  attorney.    One  of  our  most  talented  lawyers,  the 
amiable  and  excellent  instructor  of  more  than  half  the  bar,  at  the 
same  time  that  he  invariably  inculcated  the  necessity  for  acute- 
ness,  astuteness,  and  full  knowledge  as  well  of  technical  rules  as 
of  scientific  principles,  as  essential  for  the  protection  of  the 
client's  interest,  and  as  weapons  of  defence  against  the  technical 
objections  of  an  opponent,  even  more  impressively  advised  the 
waiving  of  all  petty  objections,  and  when  time  was  required  by  a 
defendant,  then  in  the  choice  of  two  evils,  he  recommended  the 
adoption  of  a  tolerated  dilatory  plea,  to  a  demurrer  however  well 
founded,  because  the  latter  would  create  an  unconquerable  hosti- 
lity on  the  part  of  the  opponent,  inclining  him  in  his  turn  to  take 
a  technical  objection  whereby  the  time  of  trial  was  delayed  by 
petty  contests  upon  collateral  points  wholly  immaterial  to  the 
merits.    He  truly  suggested  that  the  client  on  each  side  suf- 


(x)  See  Hodgkinion  ▼.  Hodgkinum,  5 
Ner.  &  Man.  564  ;  aod  per  Parke,  B.  in 
Gurmey  ▼.  Ua^kkiMm,  3  Dowl.  193. 

(9)  It  veij  frequentljr  occnn  tliat 
jadgnents  are  ngned  for  want  of  a  plea 
in  an  action  which  may  be  diipoUble, 
aod  opon  which  the  defendant  freqoentij 
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succeeds  in .  moving  to  set  aside  soch 
judgment  upon  an  affidavit  of  merits,  and 
then  it  is  too  late  for  the  plaintiff  to  try 
at  the  sittings  in  or  after  term,  and  a  de- 
lay of  several  months  may  arise,  and  tt(« 
timately  the  loss  of  the  debt. 
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fera  AB  much  or  more  from  the  sharpness  of  hb  own  attorney 
as  from  that  of  the  opponent,  in  consequence  of  such  petty  ex- 
hibitions of  aeuieness  in  trifles  rather  than  in  extended  or 
scientific  knowledge,  and  thus  parties,  who  might  have  been 
•reconciled,  become  determined  enemies.  It  frequendy  occurs 
that  a  practitioner,  though  sharp  in  his  practice,  is  prone  him- 
self to  blunder,  and  when  he  has  obtained  a  rule  for  setting 
aside  his  opponent's  proceeding  for  irregularity,  his  own  rule  is 
discharged  with  costs,  on  account  of  some  deieet  in  his  own 
aflBdarit  or  in  the  terms  of  his  own  rule;(ff)  and  when  a 
techmeal  objection  has  been  taken  before  a  jury,  they  have 
been  known  to  find  their  verdict  agamst  the  party  prio- 
cipaOy  on  that  account.  This  view  of  the  consequences  of 
taking  advantage  of  technical  objections  renders  it  desirable 
that  some  fonns  should  be  prescribed  more  exempt  from 
similar  objections,  and  that  if  such  objections  be  tolerated, 
it  should  be  in  the  discretion  of  the  judge  even  to  make 
the  party  taking  them  pay  the  costs,  unless  it  appear  that 
the  client  has  really  been  misled  or  prejudiced  by  the  de- 
viation, {a)  If  any  exception  be  allowed,  it  is  in  actions  where 
the  plaintifi"  has  unnecessarily  and  vexatiously  proceeded  by 
arrest f  in  which  case  it  is  natural  for  a  defendant  to  endeavour 
to  obtain  release  from  imprisonment,  or  to  relieve  his  bail  from 
lialnlity,  by  endeavouring  to  set  aside  the  phdntiflTs  proceeding 
for  irregularity,  and  he  may  sometimes  be  morally  justified  in 
availing  himself  of  the  plaintiff's  blunder  in  cases  where  the 
arrest  has  been  vexatious  and  unnecessary.  But  such  a  mo- 
tion can  rarely  be  excused  when  the  action  has  been  commenced 
by  serviceable  process.    In  a  moral  view  that  system  of  prac- 


(f)  See  an  instance  SmUh  ▼.  Crump,  X 
Dowl.  Pr.  519;  and  Maehtr  v.  BiUingf 
4  Tjr.  aiS  Loid  Coke  ebtcnpes  qui 
bsret  in  litera  hasret  in  cortice  \  and  the 
late  Lord  Chief  Jostioe  EOenboroogh  ob- 
•erred  to  a  coiukI*  who  appeared  too 
much  attached  to  small  objections,  "  Sir, 
if  TOtt  cannot  elevate  your  mind  abore 
soch  tranipery  objections,  joo  will  never 
rise  in  your  profession.''  It  will  be 
found  of  the  utmost  importance  to  a  ^oang 
barrister,  especiallj  if  he  has  previously 
practised  as  a  pUader,  to  avoid  in  Court 
the  least  appearance  of  pleasure  when 
novine  to  set  aside  proceedings  for  irre- 
gularities, or  any  exultation  on  accomit  of 
his  success  on  such  pointa,  and  as  the 
Court  very  reluctantly  give  effect  to  such 
motiona,  itb  particularly  important,  when 
compelled  to  move  by  professional  doty, 
to  be  fortified  by  the  strongest  decisions 
exactly  in  point,  and  by  ai&lavits  them- 
selves free  from  objections.  The  late  Cb. 
J.  EUenborooghy  though  himself  eminently 


qualified  as  a  speoial  pleader,  thus  ex. 

Eressed  to  a  barrister  on  the  home  circott 
is  dislike  to  technical  objections :  "  I 
confess  I  alwajrs  entertain  strong  prejudice 
against  a  special  pleader  called  to  the  bar 
after  long  practice  under  it,  because  their 
habits  appear  to  attach  them  too  much 
to  technicalities.  I  am  happy  aa  regards 
yourself  that  you  have  so  soon  removed 
that  prejudice." 

(a)  There  are  manv  instances  in  which 
the  Courtt  have  so  decided  as  to  costs, 
even  when  a  role  has  been  made  absolute 
on  the  terms  prayed,  and  there  u  no  reason 
why  the  jurisdiction  should  not  extend  to 
a  single  judge.  It  would  repress  such 
motions  and  summons  if  the  objection 
were  allowed  to  prevail,  but  without  costs, 
or  on  the  terms  of  the  party  objecting 
paying  costs  of  the  summons  and  order,  so 
that  his  laudable  anzietv  to  have  the  strict 
practice  of  the  Courts  observed,  would  be 
gratified,  thoagh  at  his  own  expense  and 
trouble. 
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tioe  would  unquestionably  be  preferable  that  best  avoids  tech- 
ideal  objections  and  acrimony  between  the  respective  attomies, 
ittoally  also  extending  to  the  clients,  but  unfortunately  when 
die  innumerable  technical  objections  that  have  of  late  been 
made,  especially  under  the  audiority  of  the  uniformity  of  pro- 
cess act,  2  W.  4,  G.  99,  in  the  Practice  Courts,  and  still  more 
before  a  single  judge,  are  considered,  the  new  statutes  and  rules 
seem  to  have  increased  rather  than  diminished  the  number  of 
annoying  motions  and  sumvaonses  in  a  vexatious  degree.  Un* 
fortunately,  with  but  a  very  few  exceptions,  when  a  complainant 
thinks  he  has  received  an  injury,  or  when  an  alleged  wrong- 
doer is  called  upon  to  pay  or  make  compensation,  a  malignant 
feeEngy  it  not  a  spirit  of  animosity  or  revenge,  influences  each, 
and  nai  aO  practitioners  sufficiently  think  it  their  duty  to  repress 
SQch  unworthy  and  injurious  spirit.  The  complainant  even 
expresses  his  desire  to  pumish  his  opponent  by  arresting  him, 
diough  he  be  notoriously  solvent,  or  at  least  very  unlikely  to 
run  away;  such  arrest  stimulates  to  revenge,  and  every  petty 
irregularity  is  afterwards  greedily  taken  advantage  of;  and 
whikt  the  phdntiff  improperly  meditates  annoyance,  the  latter 
becomes  fraudulent  and  wastes  the  wreck  of  his  property  m 
expensive  protraction  of  the  suit,  and  then  endeavours  to  avoid 
ief^hened  imprisonment  by  a  concerted  bankruptcy,  or  attempts 
to  obtain  his  discharge  under  an  insolvent  act  It  is  the  duty 
of  tbe  legislature,  and  it  is  the  anxious  desire  of  the  judges,  to 
repress  these  disgracefid  proceedings  ;  but  the  legislature  have 
not  adopted  any  adequate  direct  system  for  the  purpose^  nor 
even  left  power  to  the  judges  to  modify  the  evil.  It  is  true  that 
the  Insolvent  Act,7  G.  4,  c«  57,  s.  40,  enacts,  ""Thatifit  shaU 
*'  appear  to  the  Court  that  a  prisoner  petitioning  for  his  dis^ 
^  charge,  shall  have  put  any  one  of  his  creditors  to  aiiy 
^  mmneeessary  expense,  by  any  vewoHom  or  frivoUms  defence 
^  or  detatf,  to  any  suit  for  recovering  any  debt  or  sum  of 
^  UMiney  due  from  such  prisoner,"  then  the  Court  may  adjudge 
that  the  prisoner  shall,  as  to  sudi  debt,  not  be  discharged  until 
the  expiration  of  a  term  not  exceeding  two  years.  But  this, 
perhaps,  only  extends  to  sham  pleading,  or  other  pretences  not 
founded  in  fact,  and  does  not  apply  to  the  taking  trifling 
obfcetians  well  founded  in  law;  and  if  it  were  otherwise  the  act 
can  onty  extend  to  a  very  limited  number  of  defendants.  Some 
judges  also  discountenance  such  objections  by  sometimes  refus- 
ing ai  chambers  costs  to  the  party  taking  them,  (b)    But  there 


(V)  Q»€r€f  iiotwithstMiding  the  dcci-      dSctioo  to  give  costs  at  chamben ,  anU,  f9 
Hont  that  a  jadge  now  baa  a  general  juria-     to  32,  and  Lord  Denman's  observaUoDs  in 
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is  no  other  restriction^  and  it  might  be  wished  that  there  were 
some  regulations  preventing  all  objections  on  account  of  mere 
form  from  delaying  or  interrupting  the  progress  of  the  suit^  unless 
it  appear  to  the  satisfaction  of  the  Court  or  a  judge  that  the 
opponent  was  really  misled  and  prejudiced  by  the  error,  but  at 
the  same  time  sufficiently  repressing  deviation  from  prescribed 
forms  or  other  negligence,  by  subjecting  the  party  guilty  of  it  to 
summary  proceeding  for  a  small  penalty  or  temporary  suspen- 
sion from  practice,  but  from  which  the  captious  opponent  should 
derive  no  advantage  either  in  time  or  costs.  This  would  effec- 
tually relieve  the  administration  of  law  from  the  aspersion,  that 
it  unnecessarily  encourages  the  indulgence  of  unjust  resentment 
and  the  spirit  of  litigation,  and  at  the  same  time  protect  it  from 
the  confusion  that  would  ensue  from  the  indulgence  of  negli- 
gence, (c)  Perhaps  as  motions  and  summonses  for  irregularity 
are  generally  made  on  behalf  of  a  defendant  for  the  purposes  of 
delay  and  for  costs,  it  might  tend  to  lessen  the  number  of  trifling 
objections,  and  avoid  delay  and  expense,  if  before  a  party  were 
allowed  to  move  the  Court  or  obtain  a  summons,  for  any 
purpose  excepting  release  from  actual  imprisonment,  he  were 
required  to  give  two  days'  notice  of  motion  or  summons, 
specifying  the  objections,  and  be  allowed  a  small  sum  for  the 
costs  of  such  notice,  so  as  to  afford  an  opportunity  t«  the  oppo- 
nent to  rectify  the  mistake ;  and  unless  such  notice  has  been 
given,  and  the  irregularity  be  persisted  in,  no  costs  should  be 
allowed  except  in  cases  where  it  is  established  that  actual 
prejudice  has  already  arisen  from  the  irregularity,  (d) 


IS.  Discretion  13.  In  general,  by  statutes  either  general,  or  limited  to  the  par- 
jodge^over'tfi.  ticular  proceeding,  costs  are  recoverable  by  a  successful  plaintiff 
teriocutory  costs,  q^  defendant  upon  a  judgment,  or  other  termination  -of  a  suit 
in  his  favor ;  and  in  some  cases,  even  upon  interlocutory  pro* 
ceedings,  costs  either  follow  the  result,  or  the  Court  has  an 
express  jurisdiction  over  tliem.  But  almost  universally,  the  costs 
of  summons,  motions,  proceedings  relative  to  irregularities,  and 
other  interlocutory  proceedings,  are  entirely  in  the  discretion  of 
the  Court  or  judge,  as  an  incident  of  his  jurisdiction  over  the 


Shirley  t.  Jacobs,  8  Law  Journal,  48T, 
that  it  is  imperative  on  a  judge  at  cham- 
bers to  give  costs  in  cases  of  irregularity  ; 
it  is  stated  that  another  learned  judge, 
on  setting  aside  a  capias  for  irregularity, 
refused  costs,  saying,  "  Had  you  applied 
to  the  Court,  costs  might  have  been  or- 
dered, but  if  you  come  to  this  cheap  and 
summary  tribunal  you  cannot  have  them." 
9  Legal  Observer,  9.    Sed  qtitcre,  ante. 


31,32. 

(c)  In  support  of  the  proceedings,  even 
in  inferior  tribunals,  there  are  in  general 
enactments  to  prevent  or  limit  technical 
objections,  as  in  convictions  of  justices, 
by  3  G.  4,  c.  23 ',  and  in  orders  and  judg- 
ments of  justices,  by  5  G.  2,  c.  19,  s.  1. 

(d)  And  see  the  principle  in  Beeslon 
V.  Beckett,  1  Man.  &  Ry.  100 ;  Stephens 
V.  Pell,  4  Tyr.  267,  269. 
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principal  matter ;  (e)  and  where  a  party  applied  by  motion  in- 
stead of  summons  to  inspect  an  agreement,  the  Court  refused 
costs.  (/)  In  these  cases,  when  the  Court  or  a  judge  has  re- 
fused costs  at  the  instance  of  a  party  applying  to  set  aside  a 
proceeding  for  irregularity,  then  he  cannot  afterwards,  in  an 
action^  of  trespass  or  otherwise,  recover  the  amount  of  such 
costs  as  special  damage  occasioned  by  the  irregularity ;  (g)  and 
therefore  it  has  been  held  that  a  defendant,  on  whose  applica- 
tion a  judgment  has  been  set  aside  for  irregularity  in  practice, 
bat  expressly  without  costs,  cannot  recover  such  costs  as 
damages  in  an  action  of  trespass  against  the  plaintiff's  attor- 
ney, for  taking  his  goods  under  colour  of  such  judgment ;  (^) 
and  Lord  Tenterden  observed,  "  The  irregularity  was  only  a 
''  violation  of  a  rule  of  practice.  In  such  a  case  the  Court  has 
"jurisdiction  to  say  definitively  whether  there  should  or  should 
"  not  be  costs,  and  they  ordered  the  judgment  to  be  set  aside 
"  without  costs.  If  costs  might  be  recovered  in  this  case, 
"  actions  would  frequently  be  brought  for  costs  after  the  Court 
"  bad  refused  to  allow  them.''  (g)  In  cases  of  clear  and  un- 
doubted irregularity^  it  should  seem  to  be  imperative  on  the 
Court  or  a  judge  to  give  effect  to  the  objection  if  taken  in  time, 
but  it  is  entirely  discretionary  to  allow  or  refuse  costs,  (g) 
Frequently  the  Court  or  a  judge,  in  order  to  prevent  trifling 
litigation^  will  refuse  costs  unless  the  defendant  will  undertake 
not  to  bring  an  action  for  the  trespass  or  conversion  committed 
under  colour  of  the  irregular  proceedings;  (A)  and  yet  although 
the  legislature  have  not  allowed  a  defendant  in  error  the  costs 
of  that  vexatious  proceeding,  and  the  Court  therefore  have  no 
direct  jurisdiction  to  award  them  to  the  original  plaintiff,  yet 
where  in  an  action  of  ejectment,  the  plaintiff  succeeded  in 
reversing  a  judgment  in  favor  of  the  defendant,  he  was  allowed 
afterwards  to  recover  his  costs  in  error  in  an  action  of  trespass 
for  mesne  profits,  alleging  as  special  damage  the  costs  and  ex- 
penses be  had  been  put  to  in  endeavouring  to  recover  posses- 
sion. («> 

Sometimes  the  Court  or  a  judge  make  a  rule  or  order  for 
setting  aside  the  proceedings  without  saying  anything  about 
costs,  or  imposing  any  terms  on  the  party  applying  not  to 
bring  an  action ;  and  in  that  case,  if  a  trespass  has  been  com- 
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(«)  Loten  T.  Devereux,  3  Bar.  &  Adol. 
343,  345 ;  and  sec  Caih  v.  WelU,  1  Bar. 
&  Adol.  375,  as  to  discretionary  power  of 
awarding  coUt^  id.  ibid. 

(/)  hid  V.  Coteman,  4  Tvr.  274. 

Cg)  Supra,  note  (e). 

VOL.  HI. 


(h)  Ante,  28 ;  Lorimer  v.  Lvle,  1  Chit. 
Rep.  13*,  and  Cash  v.  WeUs,  1  Bar.  & 
Adoi.  375. 

(i)  Norvnll  V.  Roak  and  others,  K.  B. 
10  Nov.  IH'27,  Chilly's  C<I.  Slat.  -^74, 
note  (g). 
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mitted  under  the  irregular  proceeding,  the  party  thereby 
injured  may  bring  an  action  of  trespass,  and  lay  as  special 
damage  that  he  thereby  incurred  and  became  liable  to  pay,  and 
did  pay  to  his  6wn  attorney,  the  costs  of  summons  or  motion  for 
setting  aside  the  proceeding,  and  on  proof  of  his  having  paid 
such  costs,  may  recover  the  same.  (A)  In  other  cases,  some- 
times the  Court  make  such  a  rule  absolute,  but  expressly 
declaring  ''  without  costs,''  in  which  case  such  costs  could  hot 
afterwards  be  recovered  by  such  action.  (A)  If  a  judge  at 
chambers  discharge  a  party  from  arrest  on  tlie  ground  of  irre- 
gularity in  the  proceedings,  and  offer  to  give  the  defendant 
the  costs  if  he  will  undertake  not  to  bring  an  action,  and  the 
defendant  refuse  to  give  such  undertaking,  and  therefore  does 
not  obtain  an  order  for  costs,  he  may  in  that  case,  in  an  action 
for  the  imprisonment,  recover  the  costs  of  the  summons,  &c. 
as  special  damage. (A)  Upon  a  new  point,  or  where  there  have 
been  contrary  decisions,  the  Courts  frequently  discharge  a  rule 
without  costs  on  either  side.(i) 


Practice  of  i^ 
Court  how  to 
be  ascertained 
and  proved. 


As  connected  with  the  subject  of  this  chapter,  **  Practice,** 
we  may  here  properly  consider  how  the  practice  of  the 
principal  Courts,  or  of  an  inferior  or  other  Court,  is  io  be 
ascertained  or  proved  to  the  satisfaction  of  another  Court,  or 
before  a  jury.  In  general,  when  a  question  arises  in  either  of 
the  superior  Courts  of  Law  or  £lquity  at  Westminster  relative 
to  the  practice  of  its  own  Court,  in  the  absence  of  any  statute 
or  written  rule  or  decision  on  the  subject,  the  ordinary  course 
of  proceeding  is  ascertained  by  inquiry  ojf  the  oncers  of  the 
Court,  to  whom  that  branch  of  jurisdiction  is  most  tkmiliar, 
and  who  promptly  in  open  Court  stale  their  knowledge  of  tlie 
practice  5  (A)  and  whilst  the  respective  offices  are  filled  by  the 
present  individuals,  of  great  practical  knowledge,  experience^ 
and  integrity,  no  inconvenience  caii  result  from  such  inquiries ; 
but,  as  a  general  principle,  it  is  better  that  the  judges  them^ 
selves  should  decide,  {I)  especially  in  any  case  whether  one  or 


(fi)  Pritchtt  V.  Boevey,  1  Cromp.  & 
Mcesoii,  777,  per  Barley,  B.j  Loton  v. 
Devereux,  3  Bar.  &  Adol.  543. 

(i)  Nunc  V.  Greeting,  3  Dowl.  158. 

(fc)  Re  Perring,  3  Dowl.  98;  Staiuland 
V.  OgUf  id.  99 ;  ougden  v.  Burr,  10  Bar. 
&  Cres.  457  ;  Cook  v.  Allen,  S  Tyr.  378. 

(/)  See  the  statement  of  a  case  in 
Price's  Gen.  Prac.  84,  note  •,  where  the 
officers  of  the  Court  differed  in  their  report 
of  the  practice,  and  Mr.  Baron  Huliock 
thereupon  observed,  **  With  deference  to 
those  judges  who  liave  been  conversant 
-with  tlie  practice  of  Courts  of  Equity,  I 
most  be  allowed  to  say,  that  it  is  in  my  opi- 


nion no  part  of  the  duty  of  a  Court  to  take 
the  practice  from  their  officers  in  any  case 
involving  prlhciple,  however  convenient  it 
may  be  when  the  point  made  is  mere 
matter  of  official  course,  depending  on 
mere  usage,  of  which  it  is  not  to  t^  as- 
sumed that  judges,  unless  of  very  long 
experience  In  the  particular  Court,  are 
always  cognizant. 

"  Since  I  have  sat  here  T  have  found 
that  there  is  anything  but  uniformity  of 
practice  or  of  opinion  amongst  the  officers 
themselves.  On  a  question  of  this  sort, 
I  will  say  further,  that  bad  the  official 
report  of  the  practice  been  made  to  ut 
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tWp  motions  maybe  necessary,  or  large  or  small  fees  be  paid.(m) 
In  either  of  those  Courts  it  is  the  practice  for  one  or  more  of 
the  jutlges  of  the  Court,  desirous  of  ascertaining  the  affirmatite 
or  negative,  privately  to  confer  with  the  Judges  or  judge  of 
stteh  other  Conrt>  and  thus  establish  the  result.  But  it  is 
obtioiia  that  wbeVe  Courts  are  at  a  distance  from  each  other, 
of  inferior^  so  aS  to  render  it  inconrenient  fbr  them  to  commU* 
nieate  do  directly,  then  the  proper  course  is  to  issue  ft  certi&raii 
to  the  inferior  Court,  directing  the  Judge  thereof  to  return  the 
esU^Mished  practice  of  his  Court,  (n)  We  hare  seen  that  in 
one  iHise,  where  a  Court  has  in  return  to  a  reference  or  certio* 
mH  certified  its  practice,  the  same  cannot  be  disputed  unless  a 
petition  praying  for  a  fresh  reference  or  certiorari  be  presented, 
and  supported  by  affidavit  disputing  the  accuracy  of  the  certi^ 
ficatfe.  (o)  The  practice  of  the  Ecclesiastical  Court  is  matter 
of  flict  to  be  proved  by  evidence,  {p) 
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Where  the  parties  to  a  common  law  action  are  disposed  to 
try  t  question  of  fact  or  law  fairly,  it  will  be  fbund  that  the 
pfoce^ings  under  the  improved  system  are  free  fVom  diffl* 
colty;  but  by  technical  objections  and  oppositions,  the  col- 
l&t^tal  proceedings  may  become  numerous,  dilatory,  and  ex* 
pensite. 

Thus,  in  actions  liberally  conducted^  and  opposed  merely  In 
order  to  bring  a  point  fairly  before  a  jury  or  Court,  the  plain- 
tiff's attorney  has  merely  to  fill  up  one  of  the  prescribed  forms 


Of  the  rimpli* 
city  of  the 
practice  of  the 
•uperior  Coarti 
when  the  par- 
ties are  dis- 
posed to  trv  a 
question  fairly. 

Somniary  of  the 
proceedings  in 
a  regular  unin- 
ternipted  ac- 
tion. 


irllboit  difference  of  epinion,  1  for  one 
should  not  consider  myself  bound  bv  it; 
am)  as  In  the  case  of  the  other  day,  where 
my  brotlwrs  considered  themselves  fettered 
by  wliat  is  termed  the  practice,  T  would 
hair«  eierted  myself  in  the  endeavour  to 
prevail  on  them  to  dedere  at  once  that 
such   practice  should  no  longer  be  ob- 


*'  Bot  what  is  this  case  ?  It  is  nothing 
Hfce  a  mere  practical  question,  such  as 
whether  a  party  has  fbor  or  five  days  for 
taking  a  proceeding.  It  is  a  question  of 
jndlCMi  conitruction  of  a  modem  act  of 
pariiaiiienti  and  if  the  practice  of  any 
Coart  ahouM  he  found  to  be  inconsistent 
•Mfc  wkUt  blight  to  be  Uie  dMrse  accord- 
ing to  the  true  construction  of  any  statu te, 
il  most  be  a  practice  which  ihe  Courts 
eMMot  npMd.  A  statute  most  be  read 
with  some  regard  to  common  sense,  and 
thil  act  of  pamament  was  made  to  enable 
tlw  plaiotjir  fp  act  inNsedtatdy  on  the 
dtftndant's  delaolt,  and  to  advance  his 
owS  pM6e<eaiiige« 


"Then  what  reason  is  tliere  why  In  this 
Court  the  plaintiff  should  be  allowed  to 
sleep  over  bis  rights,  and  keep  dormant  a 
process  which  he  has  called  into  aetion  ? 
Is  it  because  in  this  Court  the  plaintiff 
sues  not  for  himself,  but  for  the  king  ?  and 
is  it  because  this  Court  derives  jurisdie- 
tion  of  pleas  from  the  duty  which  belongs 
to  ft,  of  expediting  the  king's  suiu? 

"  I  will  only  observe  in  conduaion,  that 
if  any  such  practice  has  prevailed  in  the 
office  of  the  Court,  it  is  not  warranted  ht 
any,  and  is  opposed  to  all  principle  ;  it 
cannot  be  considered  by  us  as  the  prac- 
tice of  the  Coart  in  a  matter  In  which 
there  ought  not  to  he  any  difference  between 
tws  different  CMcrttk 

(m)  StanUani  v.  OgU^  3  Dowk  09 ; 
^owall  V.  Bulieel,  t  Cr.  k  M.  339. 

(a)  WUiiams  v.  Ba^^  3  Baf .  &  Cret, 
77S ;  5  Dowl.  &  Ryl.  719,  S.  C.  where 
see  the  forms  of  certiorari  and  return. 

<•)  Qaritia  v.  NMh^  1  Knapp's  Re|K 
257,  ante,  vol.  ii.  4th  part,  584* 

(p)  fieMfotny.  Seo(t,  SCainpb.  3dS. 
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of  writSf  usually  either  a  writ  of  summons  or  a  capias^  the 
former  serviceable,  the  latter  to  arrest  the  party;   he  must 
then  carefully  indorse  certain  intimations  to  the  defendant  on 
.  the  writ^  and  should,  for  fear  of  loss,  prepare  a  precipe  or 
short  memorandum  of  the  substance  of  the  process ;  and  when 
he  has  had  the  writ  signed  by  the  proper  officer,  should  leave 
such  precipe  with  him  to  be  there  filed.    Such  process  is  then 
to  be  served  in  the  proper  county,  or  a  written  undertaking 
obtained  from  the  defendant's  attorney  to  appear  for  him,  and 
in  eight  days  afterwards  the  defendant  must  enter  his  appear* 
ance.    The  plaintiff  is  thereupon  to  deliver  his  declartUion, 
accompanied  in  some  cases  with  particulars  of  his  demand;  he 
is  also  to  give  a  written  notice  to  plead  in  a  specified  number 
of  days,  and  rule  the  defendant  to  plead  and  demand  a  plea. 
The  defendant  is  thereupon  to  deliver  or  file  his  plea,  and  the 
plaintiff  is  to  deliver  his  replication^  either  joining  issue,  or  if 
special,  concluding  with  a  verification,  in  which  latter  case  the 
defendant  is  to  deliver  his  rejoinder,  whereupon,  or  even  before, 
issue  is  said  to  be  joined.    The  plaintiff  is  then  to  deliver  the 
issue,  being  a  copy  of  all  the  pleadings,  and  serve  a  notice  of 
trial.    The  nisi  prius  record  is  then  prepared  and  delivered  to 
the  proper  officer,  and  the  process  to  convene  the  jury  is  deli* 
vered  to  the  sheriff,  who  summons  the  party  to  attend  at  the 
proper  time  and  place,  whilst  in  the  interim  the  respective 
attornies  collect  and  adduce,  or  subpoena  the  evidence  and 
witnesses,  and  prepare  and  deliver  their  briefs  to  the  selected 
counsel ;  and  on  the  appointed  day  and  place,  usually  called  at 
nisi  prius f  the  judge  with  his  officers  attends,  and  the  jury  are 
sworn,  the  junior  counsel  for  the  plaintiff  concisely  opens  or 
states  the  nature  of  the  pleadings,  and  in  particular  the  issues 
joined,  and  his  leading  counsel  states  fully  to  the  judge  and 
jury  the  nature  of  the  plaintiff's  case,  and  sometimes  the  anti- 
cipated defence,  and  argues  upon  the  sustainability  of  the 
former,  and  the  futility  and  injustice  of  the  latter;  the  next 
counsel  in  seniority,  or  if  there  be  only  two,  then  the  junior, 
who  opened  the  pleadings,  calls  the  first  witness,  who  is  then 
sworn  by  the  proper  officer,  after  which  the  last-mentioned 
counsel  examines  him,  taking  care  to  avoid  all  dangerous  or 
leading  questions,  and  the  leading  counsel  takes  notes  of  the 
evidence ;  the  leading  counsel  for  the  defendant  then  usually 
cross-examines  such  witness,  and  the  junior,  or  sometimes  the 
leader  for  the  plaintiff,  when  deemed  advisable,  re-examines 
such  first  witness.     The  next  counsel  for  the  plaintiff,  or  the 
leader,  (if  there  be  only  two,)  then  calls  and  examines  another 
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witness,  whilst  the  other  counsel  takes  notes  of  his  evidence, 
and  so  on.  When  all  the  eTidence  for  the  plaintiff  has  been 
examined,  the  defendant's  leading  counsel  observes  upon  the 
weakness  of  the  plaintiff's  case  as  proved,  and  states  the  strength  - 
of  his  own,  in  case  he  intends  to  give  any  evidence  in  support  of 
the  defence,  and  then  the  evidence  for  the  defendant  is  given, 
and  cross-examined  in  like  manner.  The  plaintiff's  leading 
counsel  then  replies;  and  in  conclusion,  the  judge  states  to  the 
jury  a  brief  analysb  of  the  pleadings  and  issue,  and  the  facts  as 
proved,  and  the  law  either  for  or  against  the  claim  or  de- 
fence,, and  the  questions  of  fact  upon  which  the  jury  are  to 
decide.  The  jury  then  find  their  verdict.  If  for  the  plaintiff, 
his  counsel  may  then  in  certain  cases  pray  an  immediate  execu- 
tion, bat  otherwise  no  execution  is  issued  until  after  the  first 
four  days  of  the  ensuing  term ;  within  which  the  defendant 
most  either  move  in  arrest  of  judgment  or  for  a  new  trial,  or 
according  to  the  terms  of  permission  sometimes  given  by  a 
judge,  for  leave  to  enter  a  nonsuit  on  the  ground  of  the  insuffi- 
ciency of  the  case  or  evidence  as  given  on  the  trial.  If  no 
such  motion  should  succeed,  then  on  the  fifth  day  of  the  term 
or  afterwards  the  costs  are  tcixed,  and  a  proportion  allowed, 
and  final  judgment  is  signed;  after  which  is  issued  a  writ  of 
exeeuiion  either  fieri  facias  against  the  plaintiff's  goods,  capias 
ad  satisfaciendum  against  his  person,  or  an  elegit  against  a 
moiety  of  his  lands  and  his  goods,  unless  the  same  be  delayed 
by  a  writ  of  error,  which  must  now  in  general  be  returnable  in 
the  Court  of  Exchequer  Chamber. 


CHAP.  11. 

Considera- 
tion OF 
Pkesbnt 

Practice. 


But  although  the  proceedings  in  a  suit  may  be  thus  seemingly  irregalarities 
simple  and  comparatively  few,  yet  by  very  numerous  irre-  w»d  collateral 
gularities   and    blunders    and    occasional    proceedings  they  proceedings  in  a 
may  be  greatly  interrupted.     These  irregularities  and  blun-  ■"**• 
ders   may  arise  in  almost  every   stage  of  the  suit  and  on 
either  side,  as  in  the  writ  or  indorsement,  or  in  the  served 
copy,  or  in  the  service  or  mode  of  executing  the  writ,  or  in  the 
appearance  or  bail,  or  the  declaration  or  notice  thereof;  in 
the  notice  to  plead,  and  rule  for  or  demand  of  plea,  or  in  sign- 
ing judgment  for  want  of  a  plea,  or  in  the  inquiry  or  notice 
thereof,  or  in  the  notice  of  trial,  &c.     Irregularities  in  practice 
are  usually  taken  advantage  of  in  K.  B.  by  affidavit,  motion,  rule 
nisi,  and  rule  absolute,  in  the  Practice  Court  during  the  terms,  or 
by  summons  and  order  of  a  single  judge  in  the  vacation.     But 
when  the  defect  is  in  the  form  of  pleading,  either  in  a  declara- 
tion, plea,  replication,  &c.,  the  objection  is  usually  to  be  takdn 
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by  demurrer,  though  sometimes  it  constitutes  an  irregularity  that 
may  be  olyected  to  by  motion.  If  by  demurrer,  then  the  party 
whose  pleading  has  been  objected  to  either  obtoins  leave  to 
amend  or  he  joins  in  demurrer,  and  paper  books  are  ddivered 
to  four  of  the  judges  of  each  Court,  and  the  party  proeeeds  to 
argument  and  the  Court  gives  judgment.  But  besides  theee 
irregularities  there  are  many  other  occasieual  proceedings  on 
either  side,  as  motions  and  rules  for  security  for  costs,  summons 
and  orders  for  particulars  or  better  particulars  of  the  plaintiff's 
demand,  or  the  defendant's  set-off,  demands  of  oyer,  or  eum- 
mons  for  inspection  of  documents  or  to  compel  a  party  to  pro- 
duce an  original  instrument  at  the  stamp  office  to  be  stamped 
and  delivering  a  copy  to  the  applicant  ;(y)  motions  for  changing 
or  bringing  back  the  venue;  special  cases  stated  by  consent  after 
issue  joined  or  after  trial ;  demurrers  to  evidence  and  bilb  of 
exception  pending  a  trial;  and  various  other  proceedings  to  be 
poticed  in  the  following  pages. 

There  are  also  other  occasional  descriptions  of  business,  some 
of  which  occur  in  the  course  of  an  action,  but  which  are  lees 
frequent  than  those  just  n^entioned ;  such  as  proceedings  by 
habeas  corpus,  on  awards,  annuities,  mortgage-deeds,  bail- 
bonds,  replevin-bonds,  warrants  of  attorney,  respecting  officers 
of  the  Courts  and  attornies  and  their  clerks;  also  proceedings 
ynder  the  Interpleader  Act  in  relief  of  sheriffi  or  other  third 
persons,  the  examination  of  witnesses  under  a  comniMion  or 
on  interrogatories,  and  various  other  occasional  proceedings. 


practical  pro- 
ceedings ptctt- 
Uor  toooeoftlie 
three  Courts. 


There  are  also  in  each  of  the  three  superior  Courts  occa^ 
sionally  certain  proceedings  peculiar  to  that  particular  Court,  as 
in  the  K-ing's  13ench,  incidents  of  its  criminal  and  superin- 
tending jurisdiction  over  indictments,  criminal  infbrmatioiu> 
articles  of  the  peace,  quo  warranto,  mandamus,  and  ppphibition ; 
the  renipval  by  certiorari  of  indictments  and  presentments, 
convictions,  or  orders  from  inferior  Courts  and  oommissioners 
of  sewers;  and  by  writs  of  error;  and  of  the  hearing  of  special 
cases  from  the  sessions  relative  to  poor  rates,  settlements  and 
orders  of  ren^oval.  In  the  Common  Pleas,  proceedings  on 
writs  of  dower  or  in  quare  impedit,  and  relating  to  the  forms  of 
conveyances  substituted  for  abolished  fines  and  recoveries; 
and  in  the  Exchequer,  as  incidents  of  its  revenue  jurisdioiioUf 
certain  peculiar  proceedings  by  extent  in  chief  or  in  aid,  the 
recovery  of  legacy  duties,  taxes,  custom  duties,  and  its  exdu- 


(g)  Ante,  Bl,uoie  (f). 
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me  jurisdiction  over  informations  upon  seizures  made  under    c^^j^^;  J^; 
the  revenue  laws. 


CONSlDSaA- 
TION  OF 

Present 
Practicb. 


The  practice,  as  respects  these  subjects,  will  be  stated  in 
this  volume  in  €ke  same  order  as,  Jirst,  the  ordinary  proceed- 
ings in  an  action  by  serviceable  process  where  there  is  no  in* 
tsrmption ;  secondly,  the  proceedings  in  bailable  actions,  and 
of  irregularities  taken  advantage  of  by  summons  or  motion  or 
denmirer,  and  also  the  occasional  proceedings  without  irregu* 
larity ;  thirdly ^  the  still  less  frequent  proceedings,  but  which 
sometines  occur ;  and/ovr/My,  the  particular  proceedings  con- 
fined only  to  one  Court. 

The  practice  in  the  superior  Courts  of  Law  at  Westminster  Of  the  differ- 
differs  from  that  in  the  Courts  of  Equity  principally  in  two  the  practiceat 
particulars,  viz.  that  at  law  (with  the  exception  of  the  now  i*^  ■"«*  '^p- 

•--,_  _  .        ,  .,..,(1      Coarte  of 

aoMshed  commencement  of  an  action  by  special  original  m  Equity. 
assumpsit  and  trespass,  when  the  whole  causes  of  action  were 
set  fi>rth,)  the  defendant  had  no  information,  until  after  he  had 
appeared,  of  the  particulars  of  the  plaintiff's  complaint,  but 
was  brought  into  Court  to  answer  a  very  concise  process  even 
in  bailable  actions,  merely  stating  the  form  of  action,  (except  in 
an  action  on  a  recognizance,  and  then  merely  referring  to  ''  a 
recognizance  of  bail,")  and  in  serviceable  process  the  defend- 
ant had  not,  before  the  declaration,  the  least  intimation  of  the 
form  still  less  of  the  subject-matter  of  the  dispute ;  and  al- 
thongh  the  Uniformity  of  Process  Act,  2  W.  4,  c.  89,  requires 
serviceable  process  to  state  in  the  body  of  the  writ  the^/brm 
ofttption,  and  the  rule  Hil.  T.  3W.  4,  183^,  s.  3,  requires 
that  on  all  process  or  copy  of  process  for  a  debt  the  amount  of 
the  debt  and  costs  claimed  shall  be  indorsed,  and  that  upon 
payment  thereof,  within  four  days,  to  the  plaintiff  or  his  attor- 
ney, further  proceedings  shall  be  stayed,  and  the  same  rule 
prescribes  the  form  of  such  indorsement ;  (r)  yet  the  inform- 
ation thus  afforded  is  very  limited,  and  in  all  other  cases  the 
proceedings  do  not  before  the  declaration  inform  the  defend- 
ant of  the  exact  nature  of  the  plaintiff's  claim,  though  in  some 
cases,  even  before  appearance,  the  defendant  may  on  summons 
compel  the  plaintiff  to  state  ihe  particulars  of  his  claim,  so  as 
to  enable  him  to  offer  compensation  before  he  has  incurred  the 
expense  of  declaration.  But  in  equity  the  statute  for  the 
amendment  of  the  law,  4  Ann.  c.  16,  s.  122,  expressly  enacts 

•       (0  ^ott,  Appcndii. 
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that  no  subpoena  or  other  process  for  appearance  shall  issue 
out  of  any  Court  of  Equity  till  after  the  bill  has  been  filed 
with  the  proper  officer,  excepting  however  cases  of  bills  for 
injunction  to  stay  waste  or  stay  suits  at  law  already  com- 
menced, {s)  So  that  in  general  a  bill  in  equity ,  fully  stating 
the  complaint  and  all  its  circumstancesi  must  be  filed  in  the 
first  instance,  and  the  subpoena  is  merely  issued  to  inform  the 
defendant  thereof  and  require  him  to  appear  in  Court  and 
answer  the  same;  and  he  may  obtain  a  copy  of  such  bill  and 
thereby  know  the  full  subject  of  complaint. 

Another  difference  is,  that  in  equity  no  arrest  of  the  defend- 
ant is  permitted,  except  in  the  instance  of  ne  exeat  regno, 
when  it  is  sworn  that  there  is  a  mere  equitable  cause  of  action 
and  that  the  defendant  is  about  to  abscond  and  leave  the 
kingdom,  {t) 

Another  most  important  distinction  in  practice  between  the 
two  descriptions  of  Courts  is,  that  at  late  disputed  facts,  which 
constitute  the  point  in  issue  in  a  cause  formally  and  compactly 
joined  upon  distinct  pleadings,  are  in  general  tried  by  a  jury 
convened  before  a  judge,  (or  a  sheriff  when  the  claim  is  under 
20/.,)  though  there  are  certainly  innumerable  disputes  upon 
irregularities  and  practice,  and  some  collateral  summonses, 
motions,  and  rules  that  are  disposed  of  by  affidavit,  upon  the 
weight  of  which  the  Court  or  the  master  thereof  decides ; 
whilst  in  equity  the  judge  always  decides  upon  long  and  in* 
tricate  statements  in  the  bill,  answer,  or  affidavits,  or  interroga- 
tories, unless  he  think  that  the  truth  as  disclosed  by  those 
documents,  sometimes  very  contradictory,  is  so  uncertain  that 
it  is  more  fit  that  it  should  be  investigated  and  decided  upon 
by  a  jury,  in  which  case  he  directs  an  issue  to  be  tried  in  a 
Court  of  law  and  the  result  to  be  communicated  to  him,  and 
upon  which  he  decides. 


(i)  See  Chitty's  Col.  Stat.  lit.  Court     Ncwl.  Pr.  68;  2  Mad.  Ch.  Pr,  197. 
of  Eqaity,  p.  233,  and  id.  note  (a);  1         (e)  AnU,  vol.  i.731,  733. 


Digitized  by 


Google 


CHAPTER  III. 

OF  THE  TERMS  AND  VACATIONS,  SITTINGS  AT  NISI  PRIUS,  IMPAR- 
LANCES, DIES  NON,  HOLIDAYS,  YEAR,  HALF  YEAR,  MONTH, 
AND  WEEK,  AND  TIME  IN  GENERAL  AS  IT  AFFECTS  PROCEED- 
INGS IN  ACTIONS  AT  LAW.  (a) 


1.  Of  the  Terms  and  Vacation,  Es- 
soin and  Retarn  Days,  and  bow 
altered  and  consequences 89 

S.  Of  Impariances  and  their  virtoal 
aboIitioQ 103 

&  Of  Dies  Non  and  Holidays,  and 
boars  of  attendance 104 

4.  Year  or  half-year,  how  calculated  107 


5.  Months,  how  calculated 108 

6.  Day,  when  or  not  excluded   ....   109 

7.  Hour  of  the  day,  when  or  not  ma- 
terial in  practice 110 

8.  Meaning  of  terms  Instanter,  Forth- 
with, Peremptory f  &c IIS 

9.  Time  of  Declaring,  Pleading,  &c. 
when  to  be  stated  in  title    t  US 


The  first  consideration  in  a  chapter  respecting  Time  would  be    CHAP.  111. 
whether  any  statute  of  limitations  has  already  barred  all  re-  Limitations  of 
medy,  a  subject  already  fully  examined.  (6)     If  the  limited  to. 
time  for  suing  is  only  nearly  expired,  then  it  is  essential  imme- 
diately to  commence  a  proper  personal  action  by  appropriate 
process,  stating  the  intended  form  of  action  to  be  afterwards 
adhered  to,  and  to  cause  the  same  to  be  continued  in  the  man- 
ner  shewn  in    a  subsequent  chapter.      The  next  and  very 
important  subject  is  the  distinction  between  the  Terms  and  the 
V<ications,  being  the  times  between  each  term,  and  which  we 
will  now  examine. 

Before  the  recent  enactments  the  four  divisions  of  the  year  Terms  and  vaca- 
called  the  Terms  were  more  important  than  at  present,  because  g^Vaf  retu'm- 
many  proceedings  in  a  cause  that  may  now  be  transacted  in  the  days,  and  how 
Vacation  or  between  the  terms  could  before  only  take  place  du-  affected  by  mo- 
ring  one  of  the  terms.  All  process,  whether  mesne  or  final,  and  ^^^^  '^i*,"*** 
whether  in  personal,  real,  or  mixed  actions,  must  formerly  have 
been  tested  and  returnable  in  term  time,  and  when  the  pleadings 
were  ore  tetms  they  were  actually  stated  to  the  Courts  whilst  sit- 
ting in  one  of  the  terms  ;  and  although  at  a  very  early  period  the  Formerly  few 
practice  of  pleading  ore  tenus  was  abandoned,  and  the  pleadings  J™ati^?^  ^ 
were  reduced  into  writing,  still  it  was  considered  that  unless  a 
declaration  were  delivered  during  a  term,  no  plea  on  the  part 


(a)  And  see  further  as  to  time,  Chitty's 
2JLS 


CoL  SUt.  tit.  Time, 


(6)  AfiU,  vol.  i.  736  to  786; 
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CHAP.  III.  of  A  defendant  could  be  required  before  the  next  iermy  but  he 
Vacat^oks^''  was  entitled  to  an  imparlance.  As  the  terms,  with  reference 
^^'  to  the  entire  year,  constituted  a  very  small  portion  of  it,  viz. 
only  ninety-one  days,  and  Easter  (the  longest  term,)  contained 
only  twenty-four  days,  it  followed  that  no  great  progress  could 
b^  tmd^  in  m  actiw  in  tba  teri»«9  and  the  same  was  for  many 
purposes  suspended  during  the  vaealions,  although  on  pt^iiciple 
th^r^  owld  be  qo  objection  to  all  proceedings,  not  actually  re- 
quiring the  interposition  of  the  four  judges  in  banc,  toking 
place  as  well  during  the  vacation  as  pending  the  terms. 

The  following  aets  it  will  be  found  have  most  materially 
altered  the  ancient  law  to  this  respect,  and  authorized  most 
practical  proceedings  in  an  action  during  the  vacations  as  well 
as  in  the  terms.  The  1  W.  4,  c.  7,  s.  J,  as  to  writs  of  inquiry, 
anc^S  W,  4,  c,  99,  as  to  writs  of  summons  and  capias  in  per- 
sonal actions,  enacts  that  they  are  to  be  dated  or  tested  on  the 
day  when  issued,  and  to  be  in  force  for  four  calendar  months, 
and  not  to  have  any  return  day,  though  as  to  proceedings  by 
distringas  or  to  outlawry  they  must  still  be  returnable  on  a  day 
certain  in  term.  The  terms  also  were  bolden  at  different  times 
of  the  year  to  those  now  fixed,  viz*  Hilary  term  was  fixed  to 
commence  on  the  S3d  January  and  ended  on  l^th  February ; 
Michaelmas  term  commenced  on  the  6tb  November  and  ended 
on  the  S8th  November*  Easter  and  Trinity  terms  were  termed 
moveable  because  they  thep  depended  in  their  commencement 
on  the  moveable  feasts  of  Easter-Day  and  Trinity-Sunday, 
whi(!h  in  successive  years  fall  at  different  periods. 

Alterations  by  But  great  alterations  in  these  respects,  as  well  respecting  the 
w.  4,c.ro,(c)  commencement  f^  the  duration  o(  the  terms,  wd  essoin  days 
and  1  w.  *,  and  general  return  days,  and  the  testei  duration,  and  return  of 
certain  writs,  and  in  other  respects,  were  effected  by  an  aot 
passed  in  the  sessions  of  U  O.  4  end  1  W,  4,  o.  70,  (c)  s.  6  fr 
7,  (passed  ^d  July,  1830,)  and  by  the  1  W.  4,  c.  U,  s.  1,  S, 
^nd  3,  (passed  ^d  Decemberj  1830,)  and  certain  rules  there- 
on, (rf) 


(c)  In  qrder  to  preTent  any  confuvon  reigns,  though  it  may  have  been  enacted 

that  roiglit  arise  by  calling  the  first  act,  1  hi  a  Kstums  extending  into  two  king's 

W.  4«  c.  70|  when  there  are  subsequent  reigns ;  B.  v.  Bier<,  1  Adol.  &  Ellis,  337. 

acts  of  i  W.  4,  c.  S  and  ch.  7,  I  have  (d)  With  respect  to  the  terms  and  vaca- 

her0  described  it  as  of  the  seuians  when  it  tions,  essoin  and  return-days,  as  formerly 

was  enacted  ;  but  in  pleading  and  in  all  regulating   all   nctionsi   and   which   still 

other  technical   proceedings  it  is  to  be  prevail  rn  mixed  actions  and  scire  facias 

termed  1  W.  4«  P«  70 ;  and  in  pleading  it  and  rep|evMi,not  repealed  by  3  &  4  W.  4, 

would  be  fatal  to  describe  that  or  any  act  c.  47,  as  quare  impedit,  seo  S  Blftf  CoqVt 

as  made  in  11  G.  4  and  1  W.  4,  for  a  27d;  276,  278 ;  Sellon's  Prac.  vol.  t. 
statute  cannot  be  enacted  in  two  different 


c.a. 


Digitized  by 


Google 


TIMB  AS  BEGABD8  F&ACTICB.  01 

Thus,  »s  respects  the  terms,  the  1 1  G.  4  and  1  W.  4,  c.  10,    CHAF.  m. 
s.  6,  without  any  recital,  enacts  that  in  a.  b.  1831,  amd  mftern  %J^^jig^l^ 
mirds,  the  terms  shall  hegin  and  end  as  follows,  vis. —  ^ 

Hilary  Term  shall  begin  on  the  Uth  and  e»d  on  81st  Ja«  FimhMI 
Dnary*  ^^  ^^^  innii, 

£asier  Term  shall  ifr^^Vi  on  15th  April  and  end  on  8th  May.  and  Hm  tar 

Trinity  Term  shall  ft^^m  on  22d  May  and  ^</  on  ISth  Jupe*  JTriTtumSI^J 

JUieAaekwit  Term  shall  iegin  on  Sd  NoTember  and  emd  on  » c««ki 
25th  If  pvember. 

A^  that  the  essoin  and  general  return  days  of  eaeh  term 
shaUj  until  further  provision  be  made  hy  parliament,  be  as  fiiU 
lows,  that  IS  to  say,  the  jint  essoin  or  general  return  dny  tsm 
erery  term  shall  be  the  fourth  dny  before  the  day  of  th0 1 
menoemeni  of  the  term,  both  days  being  included  in  the  i 
putatipn ;  the  second  essoin  day  shall  be  the  fifth  day  of^tfae 
term ;  the  third  essoin  day  shall  be  the  fifteenth  day  of  the 
tevm ;  and  the  fourth  and  last  shall  be  the  lUQeteenth  day  oi 
each  term ;  the  first  day  of  the  term  being  already  iaeluded  m 
the  computation  with  the  same  relation  to  the  oommenoement 
of  each  term  as  they  now  bear,  and  shall  be  distinguished  by 
the  day  of  the  tenn  on  which  they  respectively  fall,  the  Moo* 
day  being  in  all  cases  substituted  for  the  Sunday  when  it  shall 
happen  that  the  day  would  fall  on  Sunday,  except  always  that 
in  Easier  term  there  shall  be  but  four  returns  Instead  of  five 
as  heretofiire,  the  hut  being  omitted ;  provided  that  if  the 
whole  or  any  number  of  the  days  intervening  between  the 
Thursday  before  and  the  Wednesday  next  after  Easter-day 
shall  faU  within  Easter  term  there  shall  be  no  Mttings  in  banc 
OB  any  of  such  intervening  days,  but  the  tem  shall  in  such 
case  be  prolonged  and  continue  fi>r  such  number  of  days  of 
business  as  shall  be  equal  to  the  number  of  the  intervening 
days  befiH^-menfioned,  exclusive  of  Easter-day>  and  the  oon»« 
meaeement  of  the  ensuing  Trinity  term  shall  in  such  oase  \in 
postponed  and  i^  continuance  prolonged  fer  an  equ^  number 
of  days  of  business* 

Section  7  enacts  that  when  (be  alteration  of  the  terms  Prescribed 
tberein^before  mentioned  should  take  effiact,  not  move  than  dajs^f^^tthlgs 
twentjtfour  days,  exclusive  of  Sundays,  after  any  Hilary,  Trinity  ^^^^  Prius  in 
and  Miebaelnias  Term ;  nor  more  than  skp  days,  exclusive  of  London,  be^ 
Sundays,  after  any  Easter  Term,  to  be  reckoned  eonseeutively  1^^*^^/^^ 
immediately  after  such  terms,  shall  be  appropriated  to  sittings 
in  London  and  Middlesex  for  the  trial  of  issues  of  fact  arising 
in  any  of  the  said  Courts ;  provided  that  if  any  trial  at  bar  shall  Proviso  for 
be  directed  by  any  of  the  said  Courts  it  shall  be  competent  to  "  "^    ^' 
the  judgea  of  swcb  Court  to  appoint  such  day  or  day^ipr^t^h^QQQ{^ 
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CHAP.  m. 

Of  Terms  and 
Vacations, 

And  for  trisls 
at  Nisi  Prios  on 
any  day  with 
consent  of  par- 
ties. 

Immediate 
judgments  on 
indictments  in 
vacations. 


Justifying 
bail  in  vaca- 
tion. 


Expediting  * 
proceedings  in 
actions  of  eject- 
ment, and  im- 
mediate execu- 
tion therein. 


trial  thereof  as  they  shall  think  fit^  and  the  time  so  appointed, 
if  in  vacation,  shall  for  the  purpose  of  such  trial  be  deemed 
and  taken  to  be  a  part  of  the  preceding  term ;  provided  also 
that  a  day  or  days  may  be  specially  appointed,  at  any  time  not 
being  within  such  twenty-four  days,  for  the  trial  of  any  cause  at 
Nisi  Prius  with  the  consent  of  the  parties  thereto,  their  coun- 
sel, or  attomies. 

The  9th  section  authorizes  judgments  on  indictments  for 
felonies  tried  upon  a  record  out  of  the  King's  Bench,  to  be 
given  by  the  single  judge  immediately  after  the  trial  at  the 
sittings  or  at  the  assizes  in  vacation^  instead  of  waiting  as  here- 
tofore, and  giving  judgment  in  term  time  by  and  before  the  full 
Court.(d)  And  the  l^th  section  enacts,  that  bailmsiy  he  justified 
before  a  judge  at  chambers  or  elsewhere,  in  vacation  as  well  as 
tenn,  and  whether  the  defendant  be  actually  in  custody  or 
not ;  whereas  before  that  act,  bail  could  not  justify  at  cham- 
bers or  in  vacation,  unless  the  defendant  was  in  actual  custody, 
or  by  consent. 

The  36th  section  as  to  actions  of  ejectment,  where  the  right 
of  entry  has  accrued  to  a  landlord  in  or  after  Hilary  or  Trinity 
Term,  enables  him  to  proceed  to  trial  in  the  vacation  after 
those  terms  in  the  manner  therein  prescribed,  the  declara- 
tion to  be  entitled  specially;  and  moreover  enables  the  judge, 
immediately  after  the  trial,  to  certify  his  opinion  on  the  back 
of  the  record,  that  a  writ  of  possession  should  issue  immedi- 
ately, and  the  same  shall  issue  accordingly. 


Enactments  in  The  1  W.  4,  c.  3,  (passcd  the  23d  December,  1830,)  "  for 
again  altering  ^^  better  administration  of  justice  so  far  as  relates  to  the  essoin 
rettcrn-doi/s  and  and  general  return  days  of  each  term,  and  to  substitute  other 
terms.  provisions  in  lieu  thereof,  and  to  declare  the  law  with  regard 

to  the  duration  of  the  terms  in  certain  cases,''  by  section  1st 
repeals  so  much  of  1 1  G.  4  and  1  W.  4,  c.  70,  s.  6,  as  relates 
to  the  appointment  of  essoin  or  general  return  days;  and  section 
S  enacts,  "  that  all  writs  now  usually  returnable  before  any  of 
his  Majesty's  Courts  of  King's  Bench,  Common  Pleas  or  Ex- 
chequer respectively,  on  general  return  days,  that  shall  be 
made  returnable  after  Jan.  1,  a.  d.  1831,  may  be  made  return- 
able on  the  third  day  exclusive  before  the  commencement  of 
each  term,  or  on  any  day,  not  being  Sunday,  between  that  day 
and  the  third  day  exclusive  before  the  last  day  of  the  term ; 
and  the  day  for  appearance  shall,  as  heretofore,  be  the  third 
day  after  such  return,  exclusive  of  the  day  of  the  return,  or  in 


(d)  See  the  enactment,  decisions,  and  obserTations«  ante, 
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case  such  third  day  shall  fall  on  a  Sunday,  then  on  the  fourth  ^^HAP.  iii, 

J  iv  1  ^     .  n         1     i  /.  Op  Terms  AND 

day  after  such  return,  exclusive  of  such  day  of  return.  Vacatjons, 

Section  3rd,  after  reciting  that  it  is  expedient  to  remove  all  ^^ 
doubts  that  may  exist  as  to  the  duration  of  the  terms  in  any 
case  that  may  occur,  enacts,  "  that  in  case  the  day  of  the  month 
on  which  any  term,  according  to  the  act  aforesaid,  is  to  end, 
shall  fall  to  be  on  a  Sunday,  then  the  Monday  next  after  such 
day  shall  be  deemed  and  taken  to  be  the  last  day  of  the  term ; 
and  that  in  case  any  of  the  days  between  the  Thursday  before 
and  the  Wednesday  next  after  Easter  shall  fall  within  Easter 
terrn^  then  such  days  shall  be  deemed  and  taken  to  be  a  part 
of  such  term,  although  there  be  no  sittings  in  banc  on  any  of 
such  intervening  days." 

But  it  will  be  presently  seen,  that  the  Uniformity  of  Process 
Act,  2  W,  4,  c.  39,  prescribing  writs  of  summons  and  capias  in 
personal  actions,  without  any  return  day,  and  providing^that 
act  shall  continue  in  force  for  four  calendar  months  from  the 
date,  has  in  practice  almost  extinguished,  as  regards  such 
personal  actions,  the  distinction  between  the  different  return 
days  in  a  term.  They  however  still  apply  to  those  actions, 
the  proceedings  in  which  are  not  affected  by  2  W.  4,  c.  39,  as 
dower,  quare  impedit,  ejectment,  replevin,  scire  facias,  &c. 

The  1 W.  4,  c.  7,  (passed  11th  March,  1831,)  for  more  speedy  Alterations  by 
judgment  and  execution  in  actions  in  the  Courts  of  Law  at  ^^^^  ^f^f* 
Westminster,   in  section  1  enacts,  "  that  all  writs  of  inquiry  qoiry  return- 
may  be  made  returnable  and  be  returned  on  a  day  certain  in  and  Immediate'' 
term  or  vacation^  to  be  named  in  such  writ ;  and  that  thereupon  «««««i(w  there- 
in such  vacation,  after  a  rule  for  judgment,  costs  taxed,  and  after  verdict  in 
final  judgment  signed,  execution  may  be  forthwith  issued,  ▼■c*tio»»- 
unless  ihe  sheriff  or  other  officer  should  certify  that  judgment 
ought  not  to  be  signed  until  the  ensuing  term,  or  unless  one  of 
the  Judges  should  think  Jit  to  order  the  judgment  to  be  stayed 
until  a  day  to  be  named  in  his  order."     And  sect.  2  authorizes 
a  judge  at  Nisi  Prius  to  direct  immediate  execution  after  a 
verdict  f  and  sect.  3  directs  that  the  writ  of  execution  may{e) 
be  tested  on  the  day  it  issues,  although  in  the  vacation ;  and 
section  3  enacts,  that  every  judgment  to  be  signed  by  virtue  of 
that  act,  may  be  entered  and  recorded  as  the  judgment  of  the 

(e)  As  the  act  thus  merely  outAmus  Pond,  2  Dowl.  Pr.  C.  472 ;  ltd  qiuere  see 

the  writ  to  be  tested  on  the  day  it  is  Peacock  ▼.  Day,  3  Dowl.  291  -,  9  Legal  Ob- 

isaoed,  it  may  also,  as  before,  be  tested  server,  251,  252.    Littledale,  J.  held  irre- 

of  the  preoediog  term ;  and  shoald  be  so  gnlar  a  scire  facias  against  bail,  tested  of 

if  the  defendant  died  before  the  day  of  the  preceding  term,  and  before  the  day  of 

issuing  the  execntioo,  and  after  the  first  judgment  against  principal.  And  see  sag* 

day  of  the  preceding  term.    Brocher  ▼•  gestion,  S  Powl.  294,  note  (a),        ^  j 
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dHA^.  til.  Courti  Although  the  Court  may  not  be  iitting  on  the  day  of 
'va^I^iom!'^  signing  thefeof,  and  etoiry  etecution  iftsued  by  tirtue of  that 
^'  act  fihall  and  tM^{f)  bear  testis  on  the  day  of  isgutng  thereof, 
and  lueh  judgment  and  exeouUon  shall  be  as  valid  ahd  efibttual 
ai  if  thte  same  had  been  signed  and  recorded  and  issued  ac- 
eording  to  the  course  of  the  common  law.  Before  this  act, 
t^hen  a  dause  stood  for  trial  at  a  sittings  iA  term^  and  the  cause 
was  mad<&  h  remahet  to  the  sittings  after  it)  on  the  terms  e<* 
pressed  in  a  rule  of  Court  drawn  Up  fbr  the  particular  purpose, 
that  the  plaintiff  should  be  entitled  to  a  judgment  of  the  preced- 
ifig  term  in  tase  he  obtaitaed  a  terdict,  the  course  was  to  state  on 
(he  record  of  the  judgment  such  rule  by  consenti  whereby  the 
inconsistency  in  the  judgment  appearing  antecedent  to  the 
trial  was  cured;  and  since  this  act  a  fieri  facias  on  a  Judgment, 
signed  after  the  defendAnt's  death  inraeatiotti  may  be  tested  oti 
thi§  last  day  of  the  preceding  term,  as  the  act  only  enacts  that 
It  nitty  be  tested  on  the  day  it  issued^  and  not  that  it  fMut  or 
shall  b«  feOi  (f )  But  section  4  protides,  that  in  the  hext  term 
the  Cburt  may  set  aside  the  judgment  and  execution,  and  grant 
a  fiew  trial  or  itiquiry*  That  act  was  atl  extension  of  U  d^. 
4  aUd  1  W.  4,  6i  TO,  s.  3^  which  we  have  seen  {h)  previously 
allowed  id  vacation  an  execution  by  baberi  facias,  immediately 
after  the  trial  of  an  action  of  ejectment.  But  sect.  6  enacts,  that  no 
ofBeer  shall  be  dGmpt:lled(i)  to  attend  id  tux  ce^M  on  atiy  judg- 
ment signed  by  virtue  of  that  Act,  at  aby  time  between  the  80th 
August  and  81st  October  in  any  year.  Upon  this  section  it  has 
been  suggested,  that  probably  during  that  time  a  plaintiff 
might  Issue  execution  fbr  the  sum  recovered  by  the  ▼erdict,(^') 
AUd  on  Of  after  such  31st  October  tax  his  costs,  and  issue  a 
fresh  execution  for  themv  fj)  The  8th  and  9th  sections  relate 
to  the  returns  of  ti)rUs  of  inquify  in  the  counties  palatine  and 
the  return  of  writs  removing  actions  in  inferior  courts  into  the 
Common  Pleai  at  Westminster,  and  in  order  to  expedite  the 
proceedings,  requires  them  to  be  returnable  on  the  first  Wed- 
nesday in  fevcry  month. 
But  thd  principal  act  tending  to  destroy  the  distinction 


(/)  Supra  Ust  note.  and  that  the  enactment  is  merely  to  afford 

t^)  broehir  V.  Pond,  t  Vovtl,  tr.   C.  him  a  reasonable  holiday  if  he  think  fit. 

47S ;    bat  see  qualification,  Peacock  v.         (j)  Dowl.  Statute.  1  W.  4,  c.  7,  p.  17, 

Day,  ante,  93,  note  (e).  in  note.    Certainly  if  the  plaintiff  be  con- 

(k)  Anttt  92t  tent  tb  gire  up  his  costs,  this  may  be 

(0    From    this    eit)>ns8ioti  it  should  done,5  East,  146 ;  4'ntunt.  tSO;  Tidd, 

seem  that  if  the  proper  officer  can  be  pw  994  ;  Chitty^i  Summary  Prae»  195 ;  but 

vailed  updn  to  attend,  he  might  tecpiHy  f ucre  as  to  any  fnfticfvent  proceedings  to 

tax  costs  durii^  or  between  these  days,  obtain  coits. 
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between  term  time  and  vacationi  and  particular  fetarti  days,  as    CHAf .  lit 
respects  most  personal  actions,  is  tlie  Uniformity  of  Process  ^J'^wkJ!" 
ice,g  W.  4,  c.  39,  (passed  23d  May,  1882,)  ^hicli,  as  regards         he. 
an  mesne  process  ifi  periaMl  actions,  wholly  puts  an  end  to  Alterations  by 
the  previous  necessity  for  certain  mesne  process  (i.  e.  ^rits  of  of  ProceaTAct, 
iunmonssLiiA  capias^  and  detainer,  {k)  constituting  by  fair  thd  «  W.4,c.39. 
most  usual  proceedings  in  an  actioif  at  k#,)  being  tesied^ 
or  returnable  in  term  time,  by  requiring,  in  sectioti  1^,  that 
an  such  wriid  of  summons  and  capias  shall  be  dat^d  on  the  daff 
wheri  i^sned,  whether  in  term  6r  vacation,   arid  sbaH  noft  be 
made  returnable  on  a  particular  day,  but  shall  bfe  ih  force  f tit 
four  calendar  months  from  the  day  of  the  ^tkie  inctdsive  there- 
of. (/)    And  sect.  15,  and  the  rule  of  Mich.  T.  S  W.  4,  l8S2, 
and  Hilary  Term,  18^3,  ofrder  that  a  judge  rtiay  m«ifee  an  order 
on  the  sheriff  or  other  officer  to  return  the  writ  and  what  has 
been  done  thereon,  so  as  to  prevent  delay  iii  the  action  after 
the  process  has  been  sd  executed,  before  the  expiration  of  the 
four  riionths.     But  section  ^d  requires  that  writs  of  distringds 
shall  be  tested  on  the  day  of  the  issuing  thereof^  whether  ill 
term  or  vacation,  though  to  be  returnable  in  term  time,  oh  sofne 
day  certain,  not  being  less  than  fifteen  dayS  after  the  teste 
thereof;  and  by  section  5,  In  proceedings  to  outldwrt/,  evety  writ 
subsequent  to  the  writ  of  capias  or  distringas  shall  be  teited  m 
the  day  of  the  return  of  the  next  preceding  writ,  aticl  be  tnade 
returnable  on  a  day  certain  in  term. 

Since  this  act,  although  the  writ  of  summons  or  feapias  rltust 
be  correctly  dated  of  the  dily  when  actually  issued,  or  it  may 
be  set  aside,  (991)  yei:  all  the  other  innumerable  Ifaotlons  for 
irregularity  in  respect  of  mistakes  in  the  date  or  return  day,  oil 
on  account  of  a  term  intervening  between  such  date  dnd  re- 
turn, or  the  return  day  being  a  dies  faoii,  have  riecessatily 
ceased,  so  far  at  least  as  regards  most  personal  actions. 

But  the  even  still  more  important  enactment  tendifig  td  tw.4,c.S9,t. 
diinihisti   the  distinctions  between  terms  and  vacatioilS,  Is  COh-  JjqJ,**^^  ^^uim 
tainea  in  the  1 1th  section  of  2  W.  4,  c.  59,  wliich,  after  reciting  excepted  d^ys, 
that,  accoraing  to  the  then  existing  practice  in  bertdih  cases,  pi^g^in^ff^to 
no  proceedings  could  be  effectually  had  oh  any  writ  f etiirhable  ">««  l"«  writ 
within  four  Says  of  tlie  end  of  the  term  until  the  b^giililihg  of  j^dgSJ^t  an/ 
the  ensuing  term,  whereby  an  unnecessary  delay  has  been  f^ccntw"*  «^cn 
sometimes  created,  for  remedy  thereof  enacted,  that  if  any  writ  caUon. 


(k)  But  writs  of  Distringas,  Exigent,  (0  2  W.  4,  c..ii9,  sections  10  &  If . 

and  ProcUmatwn,  most  still  be  retornable  (m)  R.  M.  5  W.  4,  rule  lO  ;  iemble,  1 

in  tena.  See  KCt.  S,  5;  and  see  scbedale  Barr.  408,  and  post.  Chap.  V. 
oftct,  2W.4,  C.39. 
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CHAP,  III. 

OpTskms  and 

VacationSi 

&c. 


Requires  ap- 
pearance or 
bail  above,  to 
process,  even  lu 
vacation. 

The  exeeptioM 
as  to  certain 
proceedings, 
especially  be- 
tween 10th 
August  and 
34th  October. 


Provides  that 
bail  and  appear- 
ance mutt 
be  perfected 
during  that 
time. 


Bat  no  declara- 
tion or  plead- 
ing to  take 
place  between 
those  days. 


o{  summons,  copiers  or  detainer,  issued  by  authority  of  that  act, 
shall  be  served  or  executed  on  any  day,  whether  in  term  or  va- 
cation, all  necessary  proceeding  to  judgment  and  execution, 
may,  except  as  hereinafter  provided,  be  had  thereon  without 
delay,  at  the  expiration  of  eight  days  from  the  service  or  execu-^ 
tion  thereof,  on  whatever  day  the  last  of  such  eight  days  may 
happen  to  fall,  whether  in  term  or  vacation,  {nj  And  then  fol- 
low certain  exceptions,  viz.  that  if  the  last  of  such  eight  days 
shall  in  any  case  happen  to  fall  on  a  Sunday,  Christmas  day, 
or  any  day  appointed  for  a  public  fast  or  thanksgiving,  in 
either  of  such  cases  the  following  tSiv  shall  be  considered  aa 
the  last  of  such  eight  days ;  and  if  the  last  of  such  eight  days 
shall  happen  to  fall  on  any  day  between  the  Thursday  before 
and  the  Wednesday  after  Easter  day,  then  and  in  every  such 
case,  the  Wednesday  after  Easter  day  shall  be  considered  as 
the  last  of  such  eight  days.  Provided  also,  that  if  such  writ 
shall  be  served  or  executed  on  any  day  between  the  10th  day 
of  August  and  the  24th  day  of  October  in  any  year,  special 
bail  may  (o)  be  put  in  by  the  defendant  in  bailable  process,  or 
appearance  entered  either  by  the  defendant  or  the  plaintiff 
on  process  not  bailable, at  the  expiration  of  such  eight  days,  (o) 
Provided  also,  that  no  declaration  or  pleading  after  declaration 
shall  be  filed  or  delivered  between  the  said  10th  day  of  August 
and  the  24th  day  of  October.  And  by  G.  R.  M.  3  W.  4,  r. 
\2,  in  case  the  time  for  pleading  to  any  declaration,  or  for  an- 
swering any  pleadings,  shall  not  have  expired  before  the  10th 
August,  the  party  called  upon  to  plead,  reply,  &c.  shall  have 
the  same  number  of  days  for  that  purpose  after  the  24th 
October,  as  if  the  declaration  or  preceding  pleading  had  been 
delivered  or  filed  on  the  24th  October.  And  it  has  been  de- 
cided, that  if  a  defendant  obtain  enlarged  time  for  pleading 
previous  to  the  10th  August,  but  which  does  not  expire  on 
that  day,  he  is  not  entitled  to  the  remainder  of  the  enlarged 
time  after  the  24th  of  October  for  the  purpose  of  pleading,  {p) 
And  if  the  time  for  pleading  does  not  expire  until  after  the 
10th  August,  although  it  may  be  enlarged  time,  still  the  defend- 
ant is  to  have  the  same  time  for  pleading  as  if  the  declaration 
had  been  filed  or  delivered  on  the  24th  October,  (y) 


(n)  Bat  see  infra, 

(o)  If,  therefore,  a  defendant  be  ar- 
rested between  tlie  I9th  of  August  and 
S4th  of  October,  he  mu%i  put  in  and  jus- 
tify bail  before  a  judge  at  chambers, 
within  the  same  time,  and  in  tlie  some 


way,  as  in  any  other  part  of  the  vacation. 
K.  V.  Sheriff  of  Middletex,  f  Cr.  &  M. 
333;  and  the  same  as  to  a  common  np- 
pearanee, 

(p)  Trinder  v.  SmedUy,  3  Dowl.  87. 

(q)  Wilton  ▼.  Bradalocke,  2  Dowl.  417 
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The  wording  of  the  proviso  respecting  tlie  defendant's  put-  CHAP.  III. 
tiDg  in  bail,  or  entering  an  appearance  between  the  10th  of  Vacations! 
4^agnst  and  24tb  October  is  obscure,(r)  for  the  word  may  would  ^^' 

only  seem  to  give  the  defendant  a  liberty  or  power  which  he 
unquestionably  would  have  without  the  proviso;  the  word 
may^  however,  applies  only  to  the  plaintiffs  entering  an  ap- 
pearance according  to  the  statutes  between  those  days;  for  as 
respects  defendantSy  it  is  now  settled  that  they  must  enter  their 
appearance,  and  put  in  and  perfect  special  bail  at  a  judge's 
chambers,  between  the  10th  August  and  24<th  October,  pre- 
cisely as^  if  the  act  contained  no  exception  whatever,  and  the 
exception  in  the  act  is  construed  only  to  apply  to  declarations 
and  pleadings  after  declaration,  whicb  are  not  to  be  filed  or 
delivered  during  the  excepted  time.(«) 

The  result,  therefore,  of  the  enactment  is,  that  the  llth  sect, 
with  its  exceptions,  is  confined  to  mesne  process,  and  provides, 
that  if  the  last  of  the  eight  days  after  service  or  execution  of 
mesne  process  fall  on  a  Sunday,  Christmas-day,  or  public  fast 
or  thanksgiving  day,  the  next  day  is  to  be  considered  the  last 
of  the  eight  days;  and  if  the  last  of  such  eight  days  shall  fall 
between  Thursday  before  and  Wednesday  after  Easter  day, 
then  such  Wednesday  shall  be  considered  the  last  of  such 
eight  days,  and  the  defendant  has  so  many  additional  days  to 
appear  or  put  in  bail;  but  that  as  respects  appearance  and  bail 
above,  they  are  to  take  place  between  the  10th  August  and 
24th  October,  the  same  as  at  any  other  time  of  the  year; 
though  as  regards  declarations^  and  other  pleadings,  they  are 
not  to  be  filed  or  delivered  between  the  10th  August  and  ^Ith 
October. 

'  The  rule,  Michaelmas  term,  3  Wm.  4,  r.  12,  in  furtherance  RQleM.T,3 
of  the  exception  in  2Wm.  4,  c.  39,  stat.  11,  respecting  any  de-  J^dcrfng  ih!t  if 
claration  or  other  pleading  between  the  10th  August  and  S4th  ^iio«  for  9^^^- 
October,  orders  that  '*  in  case  the  time  for  pleading  to  any  de-  between  loth  ^ 
claration,  or  for  answering  any  pleadings,  shall  not  have  ex-  ^?°o  Tbcr 
pired  before  the  10th  August,  the  party  called  upon  to  plead,  defendant  shall 
reply,  &c.  shall  have  the  same  number  of  days  for  that  pur-  J*J^  *ft"°the 
pose  after  the  24th  October,  as  if  the  declaration  or  preceding  latter  day  as  he 
pleading  had  been  delivered  or  filed  on  the  latter  day.  A^ugust. 

The  principal  consequences  of  these  alterations  is,  that  now.  The  principal 

(r)  Per  Lord  Lyndhorst  and  Bayley,  («)  Hex  v.  Sheriff  of  MuHdleter,  in  WoU 

B.  in  Rex  V.  Shertf  of  MiddUser,  1  drom.  laston  v.  Wright,  'Z  Crorop.  &  M.  3S3, 

&  H.  355.  and  see  1  Archbold,  Pr.  C.  P.  335. 
[16]. 
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CHAP.  III. 

Op  TsHMt  AND 

Vacations^ 
&c 

result  of  the 
modem  altera- 
tions, and  what 
ciceptions. 


subject  to  such  few  exceptions,  a  plaintiff  may  isiue  his  pro- 
cesSf  insist  on  an  appearance  or  bail  above,  declare,  give  notice 
to  plead,  demand  plea,  and  sign  judgment  for  want  of  a  plea, 
or  in  case  of  a  plea  in  due  time,  proceed  to  issue,  and  even 
trial,  and  judgment,  and  execution,  in  racaiiamf  if  tbe  requisite 
number  of  days  essential  to  intervene  between  each  stage  of 
the  cause  will  allow,  ai  any  time,  (exceptmg  between  10th  Au« 
gust  and  S4th  October,)  and  which  is  now  strictly  the  only 
actual  vacation,  (and  is  confined  to  declaratiam  9aid  pleadings 
thereon,)  and  as  to  putting  in  bail  in  bulable  actions,  and  the 
entering  an  appearance  by  the  defendant  or  the  plamtiff^  the 
same  must  be  done  even  during  that  excepted  time.(0 


Sittings  in  Mid' 
diosex  and 
London  after 
terra. 


We  have  seen  that  the  U  G.  4  and  1  W.  4,  c.  70»  a.  7,  pro- 
hibits the  appropriation  of  more  than  twenty-four  days,  ex- 
clusive of  Sundays,  after  any  Hilary,  Trinity,  and  Michaelmas 
term,  nor  more  than  six  days,  exclusive  of  Sunday,  after  any 
Easter  term,  to  be  reckoned  consecutively,  immediately  after 
such  terms,  to  sittings  in  London  and  Middlesex,/or  the  trial 
of  issues  of  fact  arising  in  any  of  the  said  Courts,  with  the  ex- 
ception of  trials  at  bar,  or  particular  days  of  trial  appointed  by 
consent  to  take  place  during  a  vacation,  but  not  pending  the 
twenty-four  days,  so  that  only  tweniy-four  days  can  now,  in 
any  case  be  appropriated,  in  London  and  Middlesex,  for  triab 
after  term,  usually  twelve  for  Middlesex  and  twelve  for  Lon- 
don. 


Time  for  trans- 
acting business 
during  the  cir- 
cuits. 


As  regards  the  Circuits,  certaui  days  are  usually  appcunted 
in  anticipation  for  the  circuit  town  of  each  county.  And  the 
3  G.  4,  c.  10,  enacts,  that  when  commisaons  shall  not  be 
opened  and  read  at  any  place  specified  on  the  day  named 
therein,  the  same  may  be  opened  and  read  on  the  followini; 
day,  not  being  Sunday,  or  if  a  Sunday,  then  on  the  next  suc- 
ceeding day.(»)  If  the  business  on  the  civil  side  in  <Hie 
county  be  not  finished  before  the  commission  day  for  the  next 
county,  the  remaining  causes  cannot  then  be  tried,  but  must 
be  made  remanets,  and  it  is  only  at  the  last  county  town  on 
the  circuit  that  it  is  certain  that  all  the  business  will  be  com- 
pleted. 


Enactment  of  3       The  last  act  tending  to  destroy  the  distinctions  between 


(t)  See  exceptions  in  «  W.  4,  c.  39,  s. 
11 J  1  Arch.  Pr,  C.  P.  [16]. 


(f«)  Sec  ital.  3  G.  4,  c.  10,  Chitty't 
Col.  Stat.  1061. 
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tems  and  vaeatioos,  was  the  3  &  4  W.  4,  c  67, 8.  8,  (pawed  q^^^^^^;^^ 
28di  August^  1833,)  whereby*  after  ledting  diat  bj  the  exist-    VACATiom, 
iop  law  and   the  pracdce  of  the  Courts*  acdons   may  be         ^^ 
hroi^ht,  and  issues  may  proceed  to  trial  and  final  judgment*  ^^^^^^' 
in  Tacation,  notwithstanding  the  cause  of  action  may  have  j^'ptocewand 
arisen  subsequent  to  the  then  preceding  term,  bui  thai  jury  J[J^^*^J^ 
procem  and  wriU  of  execution  are  now  by  law  iesied  in  term  tested  in  vaca- 
tine  only;  therefore  enacts  that  the  writ  of  venire  facias  ju-  awi'iromrd""' 
raieres  may  be  tested  on  the  day  on  which  the  same  is  actually  ateiy  after  the 
iasued,  and  may  be  made  returnable /or#Aflra«;i*  and  that  the  ^a/^?^"^" 
writ  of  dieiringasjuraiores,  or  habeas  corpora  juraiorum,  may 
be  tested  in  term  or  vacation*  on  any  day  subsequent  to  the 
teste  of  the  vemre  facias  juraiores^  and  that  aU  writs  ofexecu- 
tiom  may  be  tested  on  the  day  on  which  the  same  are  issuedj, 
and  dudl  be  made  returnable  immediately  after  execution 
thereof;  pronded  that  when  a  trial  at  bar  is  had*  the  writ  of 
venire  fiu^  jmatores  shall  be  made  returnable  as  heretofore* 

And  the  2  W.  4*  c«  39^  s.  15*  authoxiaes  the  Court*  or  a  A  judge's  order 
judge  m  vacation*  to  make  orders  for  the  sheriff's  return  oi  "^^^^J^ 
writs  of  execution  and  mesne  process  in  the  vacation*  sulgect  cess  inyacation. 
to  an  attachment  in  the  next  term.    And  that  act*  as  well  as 
the  8  ft  4  W.  4^  c.  67*  s.  S*  extends  as  weU  to  judgments  and 
pnoeedings  that  had  eofnm^c^  brfare  die  passing  of  those 
aets  ni^  since;  and  it  is  no  excuse  to  a  sheriff  for  not  obeying 
any  such  order*  that  he  could  not  open  the  treasury  and  fib 
his  retom  without  paying  an  extra  vacation  fee.  (or)    But  the 
cirewnwtnnfe  of  proceedii^s  being  now  sustainable  in  the  vaca- 
tions* and  even  the  abolition  of  the  necessity  for  a  rule  to  enter 
the  issue*  has  hitherto  been  considered  as  not  altering  the  pre- 
vions  practice  and  time  of  moving  for  a  judgment  in  case  of  a 
nonsnit*  though  an  alteration  in  that  respect  is  in  contempla* 
timi.Cjf) 

As  respects  all  acts  that  musk  be  transacted  in  banc^  the  dia-  Of  tbo  necessity 
tinctions  between  term  and  vacation  continues*  and  if  a  rule  ^vwrng?ili^of 
has  not  been  determined  upon  in  the  term  in  which  it  was  ob«  one  term  ddUI 
tained*  it  must*  on  the  motion  of  counsel*  or  by  a  distinct  rule*  ""^ '"^  ^^''^  »«''^- 
he  enlarged  until  the  next  term*  or  if  not*  it  must*  by  a  distinct 
notion*  referring*  nevertheless*  to  the  prior  affidavit  and  rule* 
be  fwi^ml  before  its  mmts  can  be  discussed,  (r)  ^ 


(j)  Res  ▼.  Sktrif  of  Surrey,  3  Dowl.     184  j  WiUiam  v.  Edwards,  id.  183. 
8«.  (s)  Smith  V.  Collier,  3  Dowl.  100. 

(y)  Bfdtervorth  ▼.  Crahtree,  3  Dowl. 
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cHAP.nr, 

Op  TsftMs  A)9i> 
Vacation*, 


Terms  and  va- 
cations  hovr 
altered  or  af- 
fected by  mo- 
dem roles. 


Many  of  the  modern  technical  rules  founded  on  11  G.  4  and 
1  W.  4,  c.  70,  s.  1 1,  or  the  subsequent  acts,  also  materially  tend 
to  put  an  end  to  the  ancient  distinctions  between  the  terms  and 
vacations,  and  the  essoin  days  and  the  first  day  of  full  term. 
Formerly  a  declaration  in  ejectment  must  have  been  served 
before  the  first  essoin  day  of  each  term  to  entitle  the  plaintiff 
to  an  appearance  and  plea  of  that  term,  but  now  the  rule  T.T. 
1  W.  4,  1831,  authorizes  the  service  of  such  declaration  before 
the  first  day  in  term;  and  by  rule  H.T.  2  W.4,  a.d.  1832. 
when  a  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  is 
to  file  the  writ  at  the  expiration  of  such  rule,  or  as  soon  after 
as  the  office  shall  be  open. 

The  rule  M.T.  3  W.  4,  1832,  provides,  that  in  case  the  time 
for  pleading  to  any  declaration  or  answering  any  pleading, 
shall  not  have  expired  before  the  10th  August  in  any  year,  the 
party  called  upon  to  plead,  reply,  &c.  shall  have  the  same  num- 
ber of  days  for  that  purpose  after  the  24th  October  then  next, 
as  if  the  declaration  or  preceding  pleading  had  been  delivered 
or  filed  on  the  24th  day  of  October,  but  in  such  cases  it  shall 
not  be  necessary  to  have  a  second  rule  to  plead,  &c.  The  ob* 
ject  of  this  rule  was  to  secure  a  complete  and  perfect  vacation, 
holiday  and  state  of  repose,  between  the  10th  August  and  24th 
October,  without  the  necessity  for  any  part  of  that  time  being 
occupied  by  practitioners  even  in  preparing  for  a  renewal  of 
active  measures  to  commence  immediately  after  the  latter  day, 
excepting  as  regards  the  entry  of  an  appearance  and  putting 
in  and  perfecting  bail,  (a)  But  the  following  rule  provides, 
that  in  case  a  judge  should  make  an  order  in  vacation  for  the 
return  of  any  writ  issued  by  authority  of  2  W.  4,  c.89,  or  any 
writ  of  capias  ad  satisfaciendum,  fieri  facias,  or  elegit  on  any 
day  in  vacation,  and  such  order  shall  have  been  duly  served 
but  not  obeyed,  and  the  same  shall  be  made  a  rule  of  Court  in 
the  next  term,  it  shall  not  be  necessary  to  serve  such  rule  of 
Court,  or  make  any  fresh  demand  of  performance  thereon, 
but  an  attachment  shall  issue  forthwith  for  disobedience  of 
such  order,  whether  the  thing  required  by  such  order  shall  or 
not  have  been  done  in  the  meantime.'*(&)  Where  a  writ  issued 
in  vacation,  and  a  declaration  was  delivered,  and  rule  to  plead 
given  in  the  same  vacation,  but  the  plaintiff  did  not  sign  judg- 
ment until  the  ensuing  term,  it  was  held  that  it  was  not  neces- 
sary to  give  a  new  rule  to  plead  in  that  term.(c) 


(a)  Ante,  97. 

(6)  Rule  M.T.  3  W.  4,  r.  13»  1833. 

(e)  Mould  ▼•  Murphy,  1  Cromp.  &  M. 


495  ;  and  Fagg  v.  BtrtUy,  6  Legal  Ob- 
server, 478  i  Tidd's  Sapp.  1833,  p.  ItT. 
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Lastly,  The  Rule  2  of  H.T.  1834  as  to  pleading,  puts  an    chap.  III. 
end  to  the  necessity  for  entries  of  continuances  by  way  of  iiw-  ^VAcI«oJi!'"* 
parlance,  curia  advisari  vult,  vicecomes  non  misit  breve,  or  &c. 

otherwise,  and  directs  that  they  shall  not  be  made  upon  any  -^^y^  ^^  ^^  j^ 
record  or  roll  whatever,  or  in  the  pleadings,  except  the  jurata  4W.4,a.d. 
pomtur  in  respectu,  which  is  to  be  retained;  and  rule  3 
directs,  that  all  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the  month  and  year, 
whether  in  term  or  vacation,  when  signed,  (usually  identified 
as  to  time  by  taxing  costs,)  and  shall  not  have  relation  to  any 
other  day,  provided  that  it  shall  be  competent  for  the  Court 
to  order  a  judgment  to  be  entered  nunc  pro  tunc,  {c)  This 
rule  altered  the  antecedent  legal  fiction,  that  a  judgment  by 
bill  related  to  the  first  day  in  full  term,(cO  and  that  a  judgment 
by  original  related  to  the  essoin  day,(e)  and  has  materially 
altered  the  practice  in  other  respects ;  as,  for  instance,  since 
Uiat  rule  an  affidavit,  on  which  to  obtain  leave  to  enter  up 
judgment  on  an  old  warrant  of  attorney,  need  not  shew  that 
the  party  was  alive  in  fuU  term.(/) 

It  will  thus  be  seen,  that  all  or  most  of  the  technical  distinc-  The  general  re 
tions  between  term  and  vacation,  essoin  days  and  general  re-  "^'^ 
turn  days,  or  return  days  certain,  are  now  annulled,  as  they 
affected  most  personal  actions ;   but  still  whenever  the  full 
Court  in  fact  interfered,  as  in  giving  judgment  on  argued  de- 
murrers, special  cases,  special  verdicts,  new  trials,  (except  for 
mere  irregularity,)  motions  for  criminal  informations,  special 
rules,  &c.  then  the  proceeding  can  only  take  place  during  the 
terms,  and  not  in  vacation.     And  as  the  Uniformity  of  Process 
Act,  2  W«  4,  c.  39,  extends  only  to  certain  personal  actions,  such  . 
as  assumpsit,  covenant,  debt,  detinue,  case,  trover,  and  trespass, 
originally  commenced  in  one  of  the  superior  Courts,  and  not  to 
proceedings  in  scire  facias  (though  in  some  respects  a  personal 
action,)  nor  to  actions  of  replevin,  which  are  removed  from  the  • 
County  Court,  nor  to  real  or  mixed  actions,  such  as  dower» 
quare  impedit  and  ejectment,  (^)  it  will  still  be  necessary  to 
keep  in  view  the  enactments  of  11  Geo.  4  and  1  Wm.  4,  c.  70, 
and  1  W.  4,  c.  3,  s.  1,  2,  3,  as  to  general  return  days  and  other 
particular  days  in  term,  excepting  in  some  instances  relative  to 


(c)  Bragner  v,  Langmad,  7  T.  R.20;  768  ;  Turner  v.  Davis,  2  Seund.  6th  ed. 
Cakert  ▼.  Tomlin,  5  Bing.  1 ;   Mara  v.  148. 

Qam,  6  T.  R*  6  ;   Lawrence  ▼.  Uodgton,  (/)  Coehnan  v.  Hellyer,  1  Bing.  N.C. 

1  Yoongfic  Jer.568.  1. 

(d)  Gr^wgy ▼. Fuher, 7 BMC. 436,  (g)  Dited, GUlett  r.  Roc,  4  Tjr,  Bep. 
HatweU  r.  Tkangood,  id.  705.  649. 


(<)  Wkkahn'  ▼•  WhUahcr,  8B,&C. 
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CHAP.  III.  the  action  of  ejectment^  as  in  the  rule  of  T.  T.  I  W.  *»  a.  d. 
%^cAmvBj^  1881,  which  authorizes  the  delivery  of  a  declaration  in  eject- 
^^'  ment  at  anj  time  before  the  first  day  in  fall  term,  which  pre- 
viously must  have  have  been  delivered  before  the  essoin  day. 
The  consequence  is,  that  a  declaration  in  ejectment  in  the  Ex- 
chequer is  still  to  commence  and  conclude  with  the  usual  quo 
minus  clauses,  because  neither  the  statute  for  the  uniformity  of 
process  in  personal  actions,  nor  the  general  rule  of  M.  T. 
3  W.  4,  r.  15,  prescribing  the  forms  of  commencing  and  con- 
cluding declarations  in  personal  actions,  extend  to  the  action 
of  ejectment ;  (A)  and  for  the  same  reason  it  is  not  necessary  to 
entitle  a  declaration  in  ejectment  of  a  term,  or  of  any  particular 
day  in  a  term,  but  it  suffices  to  entitle  it  of  any  day,  because 
the  rule  of  H.  T.  4  W.  4,  r.  1,  is  confined  to  ji^rtoiNrf  actionB, 
and  does  not  extend  to  ac^ns  of  ejectment.(i) 

What  acts  must  We  have  necessarily,  in  examining  the  several  branches  of 
Mtidln^tem  J«™diction  into  which  such  Court  has,  for  the  despatch  of 
Ume.  business,  been  subdivided,  considered  in  some  degree  the  dif- 

ference between  the  acts  of  the  whole  Court  to  be  exercised 
only  in  term  time,  and  those  of  a  single  judge  sitting  in  the 
Practice  Court  or  at  chambers  in  term  or  vacation,  and  to 
those  pages  we  must  here  refer.  At  eamnkm  law,  or  at  least 
without  express  enactment,  neither  the  judges  constitutii^  the 
whole  Court,  nor  any  judge  thereof,  could  do  oertun  acts 
otherwise  than  during  one  of  the  fi>ur  terms.  Thus  even  bail 
could  not  justify  at  chambers  during  term  time,  excepting  by 
consent  ;(j)  sand  in  vaeaiion  bail  could  not  be  justified  at  all 
without  consent,  so  that  if  a  party  were  imprisoned  he  could 
not  be  released  until  the  next  term  before  the  passing  of  the 
48  0. 3,  c.  46,  s.  6,  and  which  only  applied  to  actual  prisamrs^ 
and  not  to  parties  at  large ;  and  consequendy  if  a  defendant's 
bail  were  going  abroad  in  vacaticm  time,  he  could  not  have  them 
first  justify  in  vacation  before  the  1  W.  4v  c.  70,  s.  IS.  So  no 
rule  eoiild  or  can  be  discussed  in  vacation  unless  by  consent. 
But  now,  prindpally  under  the  statute  of  S  W.  4,  c.  S9,  a.  1 1, 
aU  proceedings  in  a  cause,  excepting  those  that  must  of  neoes- 
sity  be  decided  upon  in  bane  or  in  the  Practice  Comrt,  may  be 
taken  and  had  in  and  during  the  vacation ;  and  the  expedimits  of 
sham  pleading  or  other  devices  *'  to  get  over  the  term,"  as  was 
the  technical  expression,  have  been  defeated,  excepting  in 
a  few  instances  of  actions  commenced  towards  the  end  of  a 

<ft)Dtea.Of<if(lT.R0»»4T5r.R.649.        (j)  AmUiu ▼. Plsmer «m( Ifart,  tDla. 
(0  i>M  d.  Mman.  t.  Roc,  1  Biog.  N.     Rep.  1064;  Tkld,  U$, 
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lenn,  and  to  be  tried  at  ibe  sittingfi  in  London  and  Middlesex^  of  T^f '  "'il 
vfaen  the  tine  in  general  properly  allowed  to  a  defendant  to    VACATioNf, 
prepave  his  plea,  and  the  tine  consumed  before  issue  can  be         ^^' 
joined,  and  a  proper  notice  of  trial  be  given  for  the  sittings  in 
London  or  Middlesex  after  term,  may  delay  a  trial  until  in  or 
after  oext  taatu    But  it  can  rarely  occur  even  in  the  issuable 
tefms,  when  the  venue  is  laid  in  the  coutUrt/f  that  a  defendant 
can  by  any  pleadiqg  or  device,  however  ingenious,  prevent  a 
trial  al  the  next  immediate  assises,  except  by  demurrer  preclu- 
ding a  trial;  bat  upon  which,  unless  it  be  well  founded,  judg- 
menft  against  the  defendant  will  as  of  course  be  obtained  in 
the  next  term.    The  recent  acts,  however,  principally  rebtte 
to  oertais  proceedings  in  personal  actions,  and  there  are  still 
■Muv  cases  in  which  writst  as  a  certiorarit  must  be  tested  io 
ierm.(i) 

2.  Be&He  these  recent  enactments  and  rules  thereon,  as  2.  imparlances 
ledted  in  2  Wm.  4,  c.  39,  sect.  11,  no  pioceedings  could  be  ZZ'l:^^^d\y 
efiactuaDy  had  on  any  writ  returnable  within  four  days  of  the  abolished. 
end  of  the  tem,  until  the  beginning  of  the  next  term,(/)  for 
in  thai  caae^  if  the  defendant  an[ieaied  and  the  plamdff  deli- 
veied  his  decfaurati<Mi,  the  defendant  was  not  obliged  to  plead 
UBiil  the  first  four  days  of  the  next  term,  but  was  entitled,  as 
at  couffse,  to  an  imparlamief  a  term  designating  a  right  upon 
which,  in  the  older  works  on  practice,  much  learning  will  be 
toaad,{m)  So,  if  a  writ  were  returnable  in  one  term,  and  the 
dedaralion  was  not  delivered  before  the  essoin  day  of  the 
nex^  the  defendant  might  imparle  or  delay  his  plea  until  the 
third  ten,  provided  he  perfiected  i4>pearance  or  bailin  the 
fint  tenn.{ii)  It  will  be  observed  that  neither  of  the  modem 
ciMW<inrnt8  mention  imparlances;  and  therefore  it  was  for  some 
tinie  supposed,  and  even  decided  by  a  judge  at  chambers,  that 
theie  were  cases  in  which  the  right  to  an  imparlance  may  still 
i.(o)  Though  it  was  at  first  supposed  that  as  the  acts 
;  ^yient  respecting  imparlances,  a  defendant  might  still  be 
entitled  to  an  imparlance*  where  a  plaintifi^di^c^ee/  in  vacation, 
notwithstanding  this  act;(o)  yet  it  has  since  been  determined 

(&)  See  9  Legal  Observer,  t99.  tenn,  5  &  6  0.  2 ;  Rule  Micb.  10  G.  9» 

\l)   AmU,  95.      Tbc  generea  rule  of  reg.  <  j  Kulc  Trin.  22  G.  3,  in  K.  B.; 

Hidb.  term,  1  W.  4,  a.d.  1831,  however,  Rule  Hil.  term,  35  G.  3,  in  C.  P. ;  Rule 

ciiaMed  a  plaintiff  to  declare  and  iii^st  on  M.  T.  1  W.  4,  a.  d«  1830,  EKcliequer. 

a  plea  of  the  same  term   upon  any  writ  (n)  Tidd,  466,  467. 

fttonaUe  anj  daj  of  llic  term,  provided  (0)  Frean  v.  Chaplin^  t  Dow  I.  523,  ob- 

the  declaration  was  delivered  on  ot  be-  served  upon    in    Wieky  v.  Tomiim,  3 

fere  the  last  day  of  the  term.  I>owl.  7 ;  and  8eeTidd*8  Suppi  a.d.  1833^ 

(»)  ridd,  465^  466, 467;  Ride  Trio.  p.  127. 
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CHAP.  III.    in  banc,  after  a  conference  with  the  judges  of  the  three  Courts, 

Op  Terms  and    .  .   .  i   -     ./«  ,      ,  .    ,  .  • 

Yacationb,    that  giving  a  plamtin  an  absolute  rtght  to  proceed  tn  tacaium 
^^'         impliedly  took  away  all  right  to  an  imparlance^  which,  if  al- 
lowed, would  annul  such  right.  (9) 

d.  Of  Sondajs  3.  At  commou  law  Sunday  was  always  considered  dies  nan 
n^njuridictand  j^^^i^^^  ^s  to  process,  though  deeds  and  other  acts  not  in  the 
of  holidays  aiid  ordinary  way  of  business  may  be  executed  on  that  day.  But  pro- 
aoce.  '  cess  by  original,  when  a  general  return  day  fell  on  a  Sunday, 

might  be  returnable  noiraina/Zy  on  that  day.(r)  But  that  practice 
is  now  prevented,  and  writs  that  have  any  return  day,  as  a  dis- 
tringas and  proceedings  to  outlawry,  must  now  be  returnable  on 
a  day  certain  in  term  time«  not  being  Sunday,  {s)  At  common 
law,  if  an  act  be  stipulated  to  be  or  is  to  be  done  on  a  day  of 
a  month,  which  happens  to  fall  on  a  Sunday,  the  party  has 
the  next  following  day  to  perform  it;  and  the  legislature  and 
the  Courts  appear  to  have  considered  such  allowance  of  the 
following  day  as  proper.  (^)  But  by  the  mercantile  law  and  by 
statute,  as  regards  bills  of  exchange  or  promissory  notes,  if 
payable  on  a  Sunday,  they  become  due  the  day  before, 
though,  if  dishonoured,  notice  need  not  be  given  until  the  fol- 
lowing Monday.  (t«)  And  if  a  letter  giving  notice  of  the  dis- 
honour be  received  on  Sunday,  it  need  not  be  opened  till  the 
Monday,  and  it  is  to  be  considered  as  only  having  been  re* 
ceived  on  the  latter  day.  {x) 

The  20  Car.  2,  c.';7,  prohibiting  secular  affairs  in  general  on  a 
Sunday,  and  considered  to  be  in  affirmance  of  the  common  law, 
in  sect.  6  enacts,  (y)  '^  that  no  person  shall  on  Sunday  serve  or 
*^  execute,  or  cause  to  be  served  or  executed,  any  writ,  pro- 
**  cess,  warrant,  order,  judgment,  or  decree,  (except  in  cases 
'^  of  treason,  felony,  or  breach  of  the  peace,)  but  that  the  ser- 
"  vice  thereof  on  Sunday  shaU  be  void  to  all  intents  and  pur- 
"  poses  whatsoever;  and  the  person  so  serving  or  executing 
'*  the  same  shall  be  liable  at  the  suit  of  the  party  grieved,  and 
''  to  answer  damages  to  him  for  doing  thereof,  as  if  he  had 
*'  done  the  same  without  any  writ,  process,  warrant,  order, 
*' judgment,  or  decree  at  all."(z) 

(9)   AttfM  V.  Geeiing,  3  Dowl.   157,  («)  7&8G.  4,  c.l6j  Ttmd^.Lewi$, 

158;  Wigley  v.  Tondim,  3  Dowl.  7;   and  Lord  Raym.  743.     The  same  law  as  to  a 

sec  9  Legal  Observer,  p.  «0  to  «2,  226.  Jewish   festival.    Undo  t.    Unswarth,    S 

But  imparlances  may  in  some  actions  fur  Canipb.  602. 

some  purposes  still  continue,  Tidd's  Supp.  (x)  Bray  v.  Hadwen,  5  Maule  &  Selw. 

1833,  p.  127.  68;  Wright  v.  Shawerou,  2  Bar.  &  Aid. 

(r)  Tidd,  106.  601. 

(»)  1  W.4,c.S,  s.  2;  2  W.  4,  c.  39,  (y)    Chitty*s  Summary,   Pr.   18,  19, 

s.  4,  5.  tenth  line. 

(<)  Sec  11  G.  4  and  1  W.  4,  c.  70,  (i)  See  uote  on  this  act,  Chitty's  Col. 

*•  ^*  Stat.  1039.     There  nu^be  a  Mcaptim 
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If  process  by  original  were  Veturnable  on  a  Sunday,  it  must  o^TEfisi^Ni* 
liare  been  executed  before  midnight  of  Saturday; (a)   and  a    Vacatioms, 

service  of  any  process  on  a  Sunday  is  so  absolutely  void  that  it 

cannot  be  made  good  by  any  waiver  of  the  objection; (6)  but  if 
the  defendant  plead  to  a  declaration,  as  that  step  excuses  even 
the  total  want  of  process,  it  would  equally  waive  an  irregularity 
in  the  service.  The  statute,  it  will  be  observed,  does  not 
in  express  terms  extend  to  pleadings  or  notices  thereof,  but 
nevertheless  the  service  of  a  notice  of  declaration»(c)  or  delivery 
of  pleadings,  (<^)  service  of  notice  of  plea  that  had  been  filed  on 
a  Sunday,  (e)  or  service  of  a  copy  of  any  rule,(/)  or  service  on 
Sunday  of  a  "countermand  of  notice  of  trial,"  (^)  are  bad;  and 
the  imperfection  in  the  proceeding  cannot  be  aided  ;(A)  nor  can 
judgment  for  want  of  a  plea  be  signed  on  Sunday  or  any  dies 
non.(t) 

And  as  Sunday  is  not  a  proper  day  for  making  inquiries,  it 
is  not  counted  as  one  of  the  two  days  in  a  notice  of  justifica- 
tion of  bail,(^')  nor  in  a  rule  for  judgment  after  verdict,  (^)  nor 
one  of  the  four  days  during  which  a  ca.  sa.,  (Q  or  scire  fa- 
cias, (m)  to  fix  bail  must  he  in  the  office.  And  yet  Sunday, 
unless  it  be  the  last,  is  counted  as  one  of  the  days  in  a  notice 
to  plead,  and  one  of  the  four  days  in  a  rule  to  plead,  (n) 

Before  the  act  3  &  4  W.  4,  c.  4S,  s.  43,  which  abolished  the  Of  other  dies 
numerous  holidays,  and  reduced  the  dies  non  holidays  to  days,  and  what 
Sundays,  and  Easter  Monday  and  Tuesday,  Christmas  day,  abolbhed.(o} 
and  the  diree  following  days,  it  was  held  that  a  dies  non^  un- 

allcr  a  negUgemt  escape,  though  not  after  (d)  1  H.  BU.  629;  8  T.  R.  86. 

one  that  has  been  voluntary,  6  Mod.  231;  (e)  8  East,  547. 

Atkuaon  ▼*  Jamaon,  6  T.  R.  25,  nor  after  (/)  8  T.  R.  86;  Tjr.  218,  481,  499. 

a  rdeaae  without  searching,  when  there  (i)  Tyr.  757. 

happens  to  be  a  detainer,  or  another  writ  Qi)    1  H.  Bla.  629 ;    13  East,  155  ; 

in  sheriff's  office,  id.  t^.    Bat  there  may     8  East,  547. 

be  a  nrtaking  on  a  Sunday  under  an  es-  (i)  9  Bar.  &  Cres,  24S, 

cape  warrant,  Parker  t.  Moor,  2  SaJk.  (j)  Tidd,  260. 

6^6^  or  on  Lord  Chancellor's  warrant  or  (ft)  Tidd,  903. 


order  of  commitment  for  a  contempt,  1         (/)  1  B.  &  Aid.  528;  6  M.  &  S.  13S. 

Atlc.  b5,  and  by  bail  above,  6  Mod.  231,        (m)  SembU,  7  Bing.  109. 

tboozh  not  by  bail  to  the  sheriff.  Brooks        (n)  2  Salk.  624;  11  East,  272;   so 


T.  V^rren,  2  Black.  R.  1273;  nor  on  an  that  supposing   the  four  days  were  in- 

attachment  for   non-performance  of  an  tended  to  allow  time  for  preparing  a  plea, 

award,  1  T.  R.  265 ;    nor  on  a  justice's  special  pleaders  are  supposed  to  be  less 

warrant  for  non-payment  of  a  penalty  on  observant  of  the  sabbath  than  the  rest  of 

a  conviction.  «<i.  ibid.;  nor  can  a  role  nisi  mankind. 

for  an  attachment  for   non-payment  of        (o)  For  an  account  of  the  former  diffe- 

money  be  served  on  a  Sunday,  M'lUham  rent  holidays,  and  when  they  were  com- 

v.  Smith,  8  T.  R.  66.  manded  or  allowed  to  be  kept  on  diffe- 

(a)  Lneridge  ▼.  FlaistoWf  2  Hen.  Bla.  rent  da^s  in  the  year,  see  Sellon's  Prac. 

29.  and  Tidd's  Prac.  9th  edit.  55  to  58.  And 

(6)  Tajfhr  ▼.  PhiUip$,  13  East,  155;  8  as  to  the  remedies  for  refusing  to  transact 

East,  547.  business  at  any  office,  or  demanding  extra 

(0  1  H.  BJa.  628.  fees,  Tidd,  55  to  58. 
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^CHAP^  ui.^  leM  a  Sunday,  was  a  day  Amt  acts  dial  did  nol  requira  to  be, 

VAcmoNsr    oor  were  supposed  to  be  done  in  Court,  as  putting  in  bail9<jp) 

^^'         and  if  the  last  of  the  four  days  to  plead  were  a  dies  non,as  the 

PorifieatiOD»  the  defendant  must,  neterdielessy  have  pleaded 

on  or  before  that  day,  and  he  had  not  another  day.(9) 

By  the  S  &  4  W.  4v  c.  «e,  s.  46,  passed  14th  August,  18S3, 
reciting  that  the  obsenranoe  of  koKdays  in  the  OmiU  of 
Gammon  Law  during  term  ttme,  and  in  the  ojgiees  bekmging 
to  the  same,  on  the  soTcnd  days  on  whidi  hoUdays  were  then 
kept,  was  very  inoonvenient,  tmd  temded  to  delay  the  mdmmii 
iraiiim  4^  justice^  therefore  enacted,  that  none  of  the  several 
days  mentioned  in  5  &  6  Ed»  6^  c.  S,  shaii  be  observed  or  kept 
in  the  said  Cottris,  or  in  the  ^ffkes  belonging  thereto^  except 
Smndoffs^  the  day  of  the  Nativity  of  our  Loid^  and  the  three 
following  days,  and  Monday  and  Tuesday  in  Easter  week.*' 
Good  Friday,  though  formerly  a  hdiday,(r)  is  no  longer  so; 
Sundays  and  Christmas  day,  the  three  feUowiog  days,  and 
Easter  Monday  and  Tuesday,  bemg  the  only  general  hoKdays 
allowed  in  the  above  statute.  But  the  general  rule  of  Easier 
lenn,  3  W.  4,  a.  d.  183!^  orders,  that  the  days  between  ThrniB- 
day  next  before,  and  the  Wednesday  next  after  Easter  day 
shall  not  be  reckoned  or  faiduded  in  any  rules  or  nolioes,  or 
other  proceedings,  except  notices  of  trials,  and  notices  of  in- 
quiry in  any  of  the  Courts  of  Law  at  Westminster. 

H<MH^of^Mi.  The  enjomed  homre  of  attendaooe  at  die  Seal  Ofiee,  (beii^ 
ficc  and  other  ^hc  officc  for  Sealing  writs  issued  out  of  K.  B.  and  C  P.)  we 
offices.  f^Qin  eleven  in  the  moniing  till  two  in  the  aftemooon,  and  five 

to  seven  in  the  evening,  during  each  term,  and  for  ten  days 
after  every  issuable  term,  and  one  week  after  every  other  tens, 
and  from  eleven  in  the  morning  till  three  in  the  afternoon  at 
all  other  times.  («)  The  remedy  for  not  opening  the  oflfees 
at  the  proper  time,  or  for  refusing  to  perform  duty,  is  an  action 
on  the  case,  or  a  summary  application  to  the  Court.  (I) 

(p)  5  T.  R.  176;  T.  118.  that  biHs  of  eichaoge  otlierwiflc  laHing 

(f)  S  Hen.  Bla.  616;  Tidd,  474.  d«e  on  thst  dij  thoold  become  dtteon 

(r)  Tidd,  55.  the  preceding  Thnradaj,  tlioogli  notioe  cf 

(0  R.T.  1656«  reg.  7,  K.  fi.  B.  T.  9  dithonow  need  not  be  given  antM  Hie 

W. :}«  C.  P.;  Tidd,  54;  Rule  Trin.  54  G.  Sataiday.    The  Miocdole  of  Dnrniii^  lei- 

3.  K.  B.;  3  M.  &  S.  163;  5  Taunt.  70f .  Kng  Lord  Man»ficld,  when  he  deeUred 

Bui  it  will  be  obaarved  that  tbe  5  &  6  he  wonid  tryTSrases  on  Geod  FHdaj,  that 

Ed.  6»  c.  3,  did  not  name  Good  Fridajr,  he  would   be  the  fint  jadge  who  had 

80  thai  the  statoto  3  &  4  W.  4^  c.  19,  i.  transacted   bttshma   on  that  day  aincc 

43,  does  not  csprwiy  iMoliibit  the  obser-  Pontius  Pilate,  will  be  remembered. 

vance  of  that  day  as  a  holiday.    The  sta-  (()  Tidd,  53 ;  7  T.  R.  336 :  7  Taoat 

tute  7  &(  8  G.  4»  c  15,  declared  Good  182;  1  Heo.  Bl«  105, 


Friday  to  be  a  dies  wobl  ka 
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Id  the  Chmmon  Pkus  the  houfs  of  attendance  at  the  Office    chap.  ui. 
of  the  Proihonotaries,  No.  1,  Kuig's  Bench  Walk.  Temple,  %L?t"ohs? 
of  the  Tteaaury  Keeper  at  the  Treasurjr,  Westminster  Hall,  at         ^' 
the  Wamnt-of- Attorney  Office,  now  at  No.  1,  New  Court,  are 
the  same  as  at  the  Seal  Office,  via*  from  eleven  to  two»  and 
fiom  five  to  seven  during  each  term,  and  ten  days  after  every 
issuable  term,  and  one  wedc  after  every  other  term ;  and  from 
eleven  to  three  at  all  other  times,  {u) 

In  die  JSrdk^ytitfr,  the  rule  of  M.  T.S  W.  4,(dr)  requires  the 
Ezdieqpier  Office  of  Pleas  to  be  kepi  open  for  business  dmngr 
ierrn^  ami  one  week  after  eeery  term^  (Sundays,  Christmas-day, 
Crood  Friday,  Ea^r  Monday,  Ascension  day,  and  MhlsumaMr 
day,  and  die  days  appointed  for  public  fettts,  thankagivings, 
or  foats  excepted»)<jr)  from  eleven  o'doek  in  the  momiog  till 
three  o'dodL  in  the  afternoon,  and  from  six  till  nine  o'clock  in 
the  evemng,  onri  at  other  iimeSf  from  eleven  o'doek  in  the 
moiaii^  until  fear  o^ekoA  in  the  afternoon,  the  usual  holidays 
excepted,  when  the  said  office  is  to  be  closed.(s)  The  distinc- 
tion of  Monday  and  Tuesday,  not  being  days  of  business  on 
the  plea  side,  no  longer  prevails  in  the  £xchequer.(a)  Wed- 
meedmye  in  term  tasae  liave  been  lecently  declared  to  be  special 
paper  days,  excepting  when  the  first  and  last  of  either  terms^^) 

A  ^  fear  ami  a  day"  is  a  period  particulariy  recognised  in  4.  Year  aod  a 
the  bw  as  regards  some  proceedings  on  an  action  as  well  as  b!jfVM^&c? 
otherwise.    Thus,  if  a  judgment  in  an  action  be  reversed^  a  ^ow  oonsuoed, 
party,  notwithstanding  the  lapse  of  time  mentioned  in  a  statute 
of  liflMtations  pending  that  actbn,  may  commence  a  fresh  action 
witiun  a  year  and  a  day  after  the  day  of  such  reversal,  (e)  The 
day  was  probably  added  by  out  ancestors  to  remove  any  doubt 
as  to  the  completion  of  the  year  by  inclusive  or  exclusive  oom- 
poCa^n  of  the  first  or  last  day.(<f )    So^  after  a  year  and  a  day 
had  elapsed  from  the  day  of  signing  a  judgment,  without  any 
intervemng  writ  of  execution  or  odier  proceeding  thereon,  no 
writ  of  execution  could  afterwards  be  issued,  and  the  only 
remedy  was  by  action  of  debt  on  the  judgment,  until  the  13 
Edw.  1,  c.  45,  gave  a  writ  of  scire  facias  to  revive  the  judg- 

(»)  RaleTiiii.T.  54  G.  5,  and  1  Hen.  (t)   In  Tate  v.  BedfieUh  S  Dowl.  U9, 

Bia.  105.  it  was  considered  that  the  aftemotm  in 

(«)  This  role  Tirtoaily  aamili  tint  of  ihe  Exchequer  for  the  purpose  of  signing 

Mick,  term,  1  W.  4  ;  I  Tjnr.  R.  156 ;  a  judgment  does  not  commence  till  e^ree 

Jervis  Bales  5.  0*doek. 

(y)  The  sCoHite  5  &  4  W.  4,  c.  48,  s.  (a)  Price  Pr.  73. 

4S^  aboKshes  dl  iiolidays  excepting  Son-  (h)  Price  Pr.  SS9. 

day,  CbrolwM-day,  and  three  folTowing  (c)  4  Bla.  Com.  315,  S:^  ;  lUtddoek'i 


daji»  wd  Earter  Monday  aod  Toeaday,     case,  6  Cokei  tS ,  1  Lev.  310. 
tmU,  106,  (d)  Palmer's  Pr.  Lorda,  175,  mXe. 
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GBAP.  III.    ment ;  and  after  judgment  on  scire  facias,  execution  may  be 
VacTtions!"'  issued,  (d)    The  year  is  to  be  computed  from  the  day  of  sign* 
^'  ing  the  judgment^   exclusiTe  of  that  day,  (e)  and  the  words 

infra  annum,  in  13  Edw.  1,  are  to  be  reckoned  by  calendar 
months,  and  not  by  terms.  (/)  But  by  express  agreement,  as 
is  usually  the  case  when  a  warrant  of  attorney  is  executed  as  a 
collateral  security,  the  necessity  for  a  scire  facias  may  be 
avoided,  (g) 

So  by  the  general  rule  of  HU,  T.  2  W.  4,  1882,  rule  35,  "  a 
plaintiff  shall  be  deemed  out  of  Court  unless  he  declare  within 
one  year  after  the  process  is  returnable."  But  as  writs  of  sum- 
mons and  capias,  since  the  2  W.  4,  c.  39,  have  no  return  day,  the 
year  would  probably  be  calculated  to  commence  from  the  eighth 
day  inclusive  from  the  execution  of  the  process,  (h)  or  accord- 
ing to  another  author,  within  a  year  from  the  very  day  when 
the  process  was  served  or  executed,  (t)  So,  before  the  recent 
enactments,  it  was  considered,  that  after  four  terms  from  the 
issuing  the  first  writ,  or  rather  from  the  return  clay  of  such 
writ,  without  any  intervening  proceeding  thereon,  or  the  like 
time  had  elapsed  from  the  return  day  of  a  pluries  or  other  con- 
tinued process,  there  must  have  been  an  entirely  fresh  writ,  and 
not  mere  continued  process,  {k) 

Six  monihSf  we  have  seen,  will  sometimes  be  construed  to 
mean  half  a  year,  and  not  merely  six  lunar  months.  (/)  Ac- 
cording to  a  French  author,  a  quarter  or  half  a  year  signifies 
three  or  six  months,  (m) 

5.  Mootb,  how  5.  A  monthf  when  applicable  to  the  practice  of  the  Court,  or 
calculated.  ^^  temporal  matters,  or  used  in  a  statute,  in  general  imports 
a  lunar  month  of  four  weeks,  or  twenty-eight  days ;  (»)  but  in 
ecclesiastical^  maritime,  or  mercantile  affairs,  it  imports  a  ca- 
lendar  month,  .even  in  a  formal  contract,  (o)  varying  in  the 
number  of  days  according  to  the  calendar.Cp)  It  has  been 
held,  that  a .  calendar  month's  notice  of  action,  required  by  24* 

fBacAb. Execution, H.;ridd,ll03.  (o)  Wme8,588;  1  Maale&Sel.  Ill  ; 

Barnes,  197  ;  Tidd,  1 103.  6  Maale  &  Sel.  227 ;  antt,  vol.  i.  775. 

I  1  Stra.  301 ;  1  Chit.  Rep.  669,  a.  (p)  These  may  be  kept  in  recollection 

«  Bar.  &  Crcs.  «42;  Tidd,  1104.  by  the  doggerel  verses : 

{h)  1  Archbold's   Pr.  by  T.  Chitty,  "  Tfurty  doys  bath  September, 

186»  edit.  1834,  p.  218.  April,  June,  and  November; 

(i)  1  Arch.  Pr.  C.  P.  [68].'  Ail  the  rest  have  tkirty-one, 

(fc)  3  Bar.  &  Aid.  S71 ;  Tidd,  147,  Except  February  alone, 

4tl.  Which  clairaeth  just  eight  and  a  score, 

(/)  The  Buhop  of  Peterborough,  Cro.  And  every  leap  year  one  more." 

Jac.  167  ;  arUt,  vol.i.  775;  vol.  ii.  69.  It  may  appear  ridiculous  to  refer  to 

(m)  1  Pardessus,  354.       ^  these,  but  great  utility  has  been  derived 

(n)  Ante,  vol.  i.  775 ;  vol.  li.  69, 149 ;  from  assistance  to  ibe   memory  on  the 

6  Term  Rep.  224 ;  CreiwtU  v.  Barris,  2  plan  of  Gray's  Ara  Techoica  Memoria. 


Sim.  &  Stu.  476. 
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G.  2,  c  44>»  to  be  given  to  a  justice  of  the  peace,  begim  an  the  CHAP.  lir. 
day  the  notice  is  served,  inclusive  thereof;  and  that  therefore  ^vlamowfT'* 
if  notice  be  served  on  the  28th  of  April,  it  expires  on  the  27th  ^c« 
of  May,  and  the  action  may  be  commenced  on  the  28th  of 
May; (9)  though  it  would  seem  on  principle  and  the  general 
rule  of  construction  presently  noticed,  (especially  as  the  sta^ 
tute  in  terms  requires  a/  least  a  calendar  month's  notice,)  (r)  the 
first  day  ought  to  be  excluded,  so  that  the  party  to  whom  the 
notice  is  addressed  should,  according  to  the  expressed  inten- 
tion of  the  legislature,  have  the  JuU  time  by  days  of  twenty- 
four  hours  each.  And  it  has  been  recently  held,  that  the 
seven  days  allowed  for  making  the  oath  and  submitting  to  ex- 
amination antecedent  to  an  action  against  the  hundred,  are  to 
be  calculated  exclusive  of  the  day  on  which  the  damage  was 
committed ;  («)  and  in  construing  the  2  W.  &  M.  sess.  1,  c.  5, 
authorising  a  landlord  to  sell  a  distress  ''  after  such  distress  and 
notice  as  aforesaid,  and  expiration  of  the  said  Jive  daps^*  the 
day  of  making  the  distress  is  to  be  excluded,  and  after  allowing 
the  five  following  clear  days,  the  sale  should  not  be  until  the 
seventh  day.  (0 

6.  Before  the  recent  rule  of  Hil.  T.  2  W.  4,  c.  8,  for  regulat-  6.  Day,  when 
ing  the  practice  in  the  three  superior  Courts  of  law,  there  was  ^^^**^2o^' 
much  contradiction  and  uncertainty  when  a  statute  or  rule  conpnicdin 
declared  affirmatively  that  some  notice  or  step  should  be  taken,  ^^^^' 
a  month  or  other  time,  before  an  action  should  be  conunenced, 
whether  the  day  on  which  the  act  took  place,  or  the  day  of 
giving  such  notice  or  taking  such  step  should  be  included  or 
excluded  in  the  calculation.    In  general  the  rule  was,  that  the 
computation  from  an  act  done,  mast  include  the  day  on  which  it 
was  done ;  {ti)  but  that  from  the  day  of  the  date  of  the  act,  ex- 
ebtdes  the  day.  (;r)    A  distinction  has  also  been  taken  between 
cases  where  the  injury  or  matter  complained  of  was  done  to  the 
plaintiff  himself  or  in  his  presence,  so  that  he  must  know  it 
immediately,  on  the  same  day ;  and  cases  where  the  plaintiff 
was  absent  at  the  time,  and  might  not  hear  of  it  tiH  afterwards. 
In  the  first  case,  if  he  were  required  to  give  a  notice,  or  com- 
mence his  action  within  a  specified  time  afterwards,  then  the 


{q)  Ante,  vol.il.  69;  3  T.  R.  6«S;  B.C. 

2  Camp.  294.  (0  SenAU,  ?itt  Y.  Skew  and  others,  4 

(r)  4  Man.  &  Bjl.   300,  n.  (6) ;   5  B.  &  Aid.  208,  and  ante,  vol.  i.  665. 

Bing.  339.  («)  3  T.  R.  623 ;  3  East,  407  ;  Hob. 

(«)  Peilew  V.  InhaHtanU  of  Wonford,  139;  4  Moore,  465. 

9  Bar.  &  Cres.  134;  4  Man.  &  By.  130,  (s)  t  Camp.  294. 
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CHAP.  ni.    day  on  which  the  injury  or  act  was  comnutted,  was  to  be  m- 

^^cM^m"!^  cAdW,  but  in  the  latter  case  it  was  to  be  excluded:  that  dis- 

^^         tinetion  was  first  taken  in  equity,  and  was  afterwards  adopted 

in  Courts  of  hw.  (y>    Of  hte  the  general  rule  of  construction 

seems  to  ha?e  been,  to  exclude  the  first  day.  (z) 

Tiie  general  Now  as  respccts  the  /TToe/fce  of  the  superior  Courts  of  law, 

w'r  "LLfm^  it  has  been  fixed  by  the  gmieral  rule  of  all  the  Courts,  HtK  T. 

firu  day  and  in-  8  W.  4,  rcg.  8,  (a)  wjiich  Ordered,  that  "  in  aB  cases  in  which 

any  particular  number  otdaySf  not  bring  expressed  to  be  clear 

days,  is  prescribed  by  the  rules  and  pri$etiee  of  the  Courts, 

the  same  shall  be  reckoned  exchuivefy  of  the  Jirsi  day,  and  m- 

elushel^  of  the  last  day,  unless  the  last  day  shaB  happen  to 

fall  on  a  Sunday,  Christmas-day,  Good  Friday,  (ft)  or  a  day 

appointed  for  a  pubHc  fast  or  thanksgiving,  in  which  case  the 

time  shall  be  reckoned  exehimely  of  that  day  also«*'(ft) 


eluding  the  last. 


day 


7.  Hour  of  the  Proccss  serrlceable  may  be  served  at  any  hour,  even  at  mid- 
night ;  (c)  although  a  distress  for  rent  must  be  made  after  san- 
rise  and  before  sunset,  so  that  the  rent,  if  tendered,  may  be 
readily  counted,  (d)  An  arrest  also  may  be  made  at  any 
hour  of  the  night,  {e)  though  not  on  a  Saturday  night,  at 
any  instant  after  twelve  oVlock.(/)  ^Wlth  respect  to  other 
proceedings  before  the  recent  general  rules,  there  were  partt* 
cular  rules  for  each  Court,  prescribing  ten  o'clock  at  mght  in 
K.  B.fig)  and  nine  o^dock  in  C.  P.  (A)  and  Exchequer, (f)  as 
the  latest  hours  for  serving  rules,  notices,  &e.  But  now  the 
Cteneral  Rule,  HiL  T«  18S^  reg.  50,  and  which  extends  to  all 
the  Courts,  orders  that  **  service  of  rules  emd  orders^  and 
noiiees^  {})  made  before  nine  ai  nighi,  shaU  he  deemed  good, 
but  noi  if  made  after  thai  kour.^  Upon  the  above  former 
rule  in  K.  B.,  it  was  decided  that  a  service  after  the  fixed 
hour  was  whoBy  unavailing,  and  that  although  it  was  received 
and  read,  and  returned  on  the  next  day,  it  was  not  good  as  a 

(v)  15  Ves.  f  48 ;  9  B.  &  Crea.  134»  ^rds  tbe  offence  of  Burglary,  anU,  yol.  i. 

cm;  S  Young  &  J.  1  and  16 ;  4  Man.  6c  411.    The  act  9  G.  4,  c.  69,  s.  54,  against 

R.  dOO,  b.     As  to  ohmmm,  3  Young  &  a^fcr  poAchmg,  defines  niglik  to  be  be- 

J.  80.  twcen  an  hour  olier  sunset  and  one  boor 

(f)  Id.  tbjd.;  4  Man.  k  Bj.  d(H>,b;  before  sunrise. 

9  U.&Cre«,134»6Q3,  ItlssowbenttM«  U)  9Coke»66. 

has  been  gfven  for  plenduig,  Pepperell  v.  (/)  Supra,  n.  (d), 

BarreU,  4  Tj^r.  811.  (g)  R.  M.  41  O.  9,  K.  B. ;   1  East, 

(a)  See  the  role,  8  Bing.  307, 308 ;  and  132. 

pou.  Appendix.  (&)  R«  £.  10  G.  «,  C.  P.,  1  Biog. 

(6)  Bv3&  4W.  4,  c.  49,  s.  43,  all  66;  tThunU  48. 


other  holidays  are  now  repealed.  (t)  R.  M.  1  W.  4. 

(c)  t  Chitty^s  Rep.  SdT ;  1  Bing.  66 ;  (J)  Thii  extended  to  a  notice  of  rooiion 

Tifld,  168, 499.  for  judgoient  as  in  case  of   a  nonsatt, 

((i)  Lneridge  v.  Plolstov,  t  Hen.  Bhi.  when  that  notice  was  necessary,  t  Taunt. 

^.    We  have  seen  what  is  night  as  re-  46. 
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9er?ice  an  the  Ialter«(il)    And  upon  the  rule  of  the  Common    chap.  in. 
Pleas,  il  was  held  that  the  delirery  of  a  notice  sealed  up  in  a    vacations!!'' 

letter  hefore  nine  o*cloek  in  the  evening,  m  the  absence  of  the        ^^^ 

attorney  to  whom  it  was  addressed,  was  no  service  but  from 
the  time  when  the  letter  was  aotnalfy  opened.  {I) 

In  sonie  cases,  in  order  to  secure  an  adecjaate  number  of 
hours,  so  as  to  enable  the  opp<Hient  to  inquire,  as  in  notices  of 
the  justification  of  bail  served  on  one  day,  of  the  intention  to 
justify  bail  on  the  rooming  of  the  next  day  but  one  after  the 
veeeiplof  such  notice,  it  mnst  be  sworn  that  such  notice  was 
served  before  eleven  o^eioek  on  the  day  of  the  service,  but 
which  role  does  not  apply  when  there  are  tuw  dear  days  inter- 
vening between  the  time  of  service  and  the  time  of  justify- 
ing; («>)  1^  where  there  is  a  rule  or  order  for  further  time  to 
juatify,  it  sufltoes  to  serve  the  same  before  three  o*eloek  of  the 
afternoon  of  the  day  when  it  was  made.(iii) 

In  case  of  a  demand  efplea^  &c«,  which  expires  immediately 
aiier  the  expiration  of  twenty-four  hours  by  Jiraciions,  from 
the  exact  time  of  the  demand,  it  sometimes  becomes  material 
to  ascertain  the  precise  butani  of  the  demand,  (n)  excepting 
in  the  Conunon  Pleas,  where  the  pbuntifF  cannot  sign  judgment 
fer  want  of  a  plea,  until  the  opening  of  the  office  in  the  after- 
0001B9  after  the  twenty-four  hours«(o)  So  as  a  plea  in  bar  may 
be  delivered  at  any  time  before  judgment  has  been  actual^ 
agned,  it  sometimes  becomes  difficult,  on  contradictory  aQda- 
vits^  to  ascertain  the  precise  instant  when  the  plea  was  de- 
Kvered  at  the  office  of  the  plaintiffs  attorney,  and  when  the 
judgment  was  actually  signed  at  the  office,  (p) 

In  other  respects  tiie  hour  of  the  day  is  not  material,  and  Fract'^on  of  a 
ahhough  it  is  an  ancient  maxim  that  in  law  there  is  no  fraction  "^* 
of  a  day,  (q)  yet  that  fiction  and  doctrine  no  longer  prevail, 
when  it  becomes  essential  for  the  purposes  of  justice  to  as* 
certain  the  exact  hour  or  minute ;  (r)  and  if- a  tender  be  made 
at  any  instant  before  a  writ  issues,  although  on  the  same  day,  it 
may  be  pleaded;  («)  and  if  a  sheriff  actually  seize  the  goods  of 


(k)  E.  T.  A.  D.  18S9,  K«  B.,  «  Chit,     ney,  for  the  purpose  of  signing  jodgmenL 

t  S8 ;  Tidd,  f6l.  (q)  15  Vcs.  SST ;   Co.  Lit.  1S5, 136 ; 

(0  3Taaiit.tS4.  9  East,  164;   4  T.  R.  660;    It  Eut, 


and  tee  psH,  BaU.  496  ;  9  Coke,  36  a. 

mmrj,  94, 9S.  (r)  Per  Lord  Mamfield,  3  Barr.  14S4; 
9  East.  154;  9  Coke,  36. 

ywj  ju  wvuw  ite  advisable  to  proTlde  (<)The  hdB  were  so  specially  pleaded, 

^alBst  any  soch  uncertainty,  by  a  role  and  the  plea  holden  good  in  die  King's 

oidcring  that  a  plea,  ader  the  proper  Bench  on  demurer)    the  plea  stated 

taia*  snovid  be  a  noHUy,  or  should  not  that  the  writ  was  not  issaed  ontil  after 

prevent  the  plaintiff  from  slgnuig  judg-  eleven  o'clocii  on  a  named  day ;  and  that 

neat,  mJkm  dtHvend  before  any  clerk  the  tender  was  made  at  an  earlier  hour, 

bad  left  the  office  of  the  plamtiff's  attor-  to  wit,  at  nine  o'clock  in  the  morning, 
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CHAP.  III.    a  trader,  under  a  writ  of  fieri  facias,  at  any  instant  of  the  samo 
Vacatiok*!!'^  day,  but  before  an  act  of  bankruptcy  had  been  actually  com- 
^c-         mitted,  the  levy  will  be  deemed  complete  and  valid.  (0 

8.  lottanter.  8.  The  term  Instanter  means,  it  is  said,  that  the  act  shall  be 

done  within  twenty-four  hours;  (ti)  but  a  doubt  has  been  sug- 
gested by  whom  the  account  of  hours  is  to  be  kept,  and  whether 
the  term  itutanler^  as  applied  to  the  subject-matter,  may  not 
more  properly  be  taken  to  mean  ^^  before  the  rising  of  the 
.  Court,''  when  the  act  is  to  be  done  in  Court;  or  *^  before  the 
shutting  of  the  office  on  the  same  night,"  when  the  act  is  to 
be  done  there,  (a;) 

Forthwith.  The  term  "  Forthwith,**  sometimes  used,  seems  to  import 

that  the  requbite  act  shall  be  performed  as  soon  as  by  reason- 
able exertion,  confined  to  that  object,  it  might  be;  and  which 
must  consequently  vary  according  to  the  circumstances  of  each 
particular  case,  (y) 

Peremptory.  The  term  peremptory  or  peremptorily  is  not  used  to  denote 

any  definite  measure  of  time,  but  is  rather  added  to  some  other 
expression,  the  more  emphatically  to  signify  that  the  time  is 
positively  or  peremptorily  fixed,  and  not  to  be  deviated  from ; 
as  occurs  in  a  peremptory  undertaking  to  try  a  cause  at  the 
next  assizes,  &c.  The  term  peremptory  is  also  applied  to 
rules  not  heard  in  the  term  when  they  stood  for  discussion,  but 
vvhich  are  enlarged  to  the  next  term,  and  are  then  set  down  in 
a  paper  called  the  Peremptory  Paper,  and  usually  apportioned 
to  be  heard  on  several  consecutive  days  early  in  the  next  term. 


ReaBonable 
time. 


Reasonable  time.  It  has  been  sensibly  observed,  when  re- 
marking upon  the  twentieth  General  Rule  of  Hilary  term, 
4  W.  4,  requiring  a  certain  consent  to  be  given  mthin  forty^ 
eight  hours,  that  the  question  of  reasonable  time  must  depend 
upon  the  character  and  importance  of  instruments  required  to 
be  admitted,  the  number  of  parties  interested,  and  the  distance 
at  which  they  may  be  situated  from  the  person  giving  notice 
and  requiring  the  admission;  and  it  has  been  objected  that  in 
that  case  forty-eight  hours  would  appear  to  be  in  most  cases 


and  it  was  decided  to  have  been  well 
pleaded;  and  a  case  in  Impej's  Prac.  K.B. 
310,  waa  cited,  and  overraled,  MS.;  and 
Chitty  on'.Pleading,  5th  ed.  1232. 

(0  8  Ves.  80  ;  4  Cambp.  197 ;  2  Bar. 
&  AJd.  586. 


(u)  1  Taunt.  SiS;  Tidd,  567,  641, 
67*. 

(f )  Tidd,  567,  64t ;  and  see  6  East, 
587. 

(y)  NkhoiU  ▼.  ChambtTs,  4  Tyr.  837. 
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too  short  a  period  within  which  a  party  should  be  required  to    CHAP.  iii. 
give  his  assent  or  dissent,  (y)  %]llr"o^s,'' 

&c. 


By  the  rule  Hilary  term,  4  W.  4,   1834,  rule  1,  "  Every  9,  nmeofde- 
'^  pleadings  as  well  as  the  declaration,  shall  be  entitled  of  the  ciaring,  plead. 
**  day  of  the  month  and  year  when  the  same  was  pleaded,"  and  stated  at  the 
shall  bear  no  other  time  or  date;  and  every  declaration  and  J^pof  ?'««*- 
other  pleading  shall  also  be  entered  on  the  record  {z)  made  up 
for  trials  and  on  the  judgment  roll,  under  the  date  of  the  day  of 
the  month  and  year  when  the  same  respectively  took  place,  and 
without  reference  to  any  other  time  or  ^'  date,  unless  otherwise 
"  speciaUy  ordered  by  the  Court  or  a  judge.''    And  rule  S  or- 
ders ''  that  all  judgments,  whether  interlocutory  or  final,  shall 
*^  be  entered  of  record  of  the  day  of  the  month  and  year,  when 
'^  in  term  or  vacation,  when  signed,  and  shall  not  have  relation 
**  to  any  other  day;"  but  it  is  provided  that  it  shall  be  **  com- 
**  petent  for  the  Court  or  a  judge  to  order  a  judgment  to  be' 
"  entered  nunc  pro  tunc." 

But  these  rules  apply  only  to  personal  actions  commenced 
in  the  Superior  Court,  and  do  not  extend  to  real  or  mixed 
actions,  or  scire  facias,  or  replevin,  removed  from  the  County 
Court;  and  therefore  we  have  seen  that  it  has  been  recently 
decided  that  a  declaration  in  ejectment  need  not  be  entitled  of 
the  day  it  was  served  or  detivered.(a) 


(y)  Wordsworth*8  RuJes  of  Court,  S6, 
note  (c) ;  as  to  reasonable  time  in  gene* 
raJ,  see  the  observations  and  authorities 
collected  in  Chitty  on  Bills,  8th  edit. 
S66,  412,  420,  509,  800. 

(s)  The  singularitj  iu  this  expression 


was  pointed  out  and  considered  before 
the  rules  were  promulgated ;  but  it  was 
was  not  considered  expedient  to  alter  the 
same. 

(a)  Doe  d.  Ashman  v.  Koe,  1  Bing.  N. 
C. 253. 


VOL.  III. 
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CHAP.  IV. 

First,  Of  the 
retainer  of  an 
attorney,  and 
the  expediency 
of  its  being  in 
writing  and  ex- 
plicit. 


The  party  supposed  to  have  been  injured,  having  consulted  an 
attorney  of  one  of  the  superior  Courts  upon  tbe  right  or  expe- 
diency of  enforcing  payment  of  a  debt  or  compensation  for  an 
injury,  and  it  appearing  at  least  prima  facie  that  he  has  a  sua* 
tainable  claim,  thereupon  retains,  i.  e.  atUhorixeSg  such  attorney, 
either  generally  or  with  certain  limits,  to  proceed  against  the 
supposed  wrong-doer.  When  there  is  mutual  confidence  this 
is  rarely  reduced  into  writing,  although  formerly  there  were 
enactments  and  rules  imperatively  requiring  the  attorney's 
retainer  or'  warrant  to  prosecute  or  defend  to  be  actually 
filed  at  an  early  stage  of  the  cause,  under  a  penalty  of  10/.  for 
the  omission,  (a)  But  these  in  practice  have  long  ceased  to 
be  filed,  (6)  and  after  verdict  the  want  of  them  has  been  aided 
by  statute,  and  after  judgment  by  default  and  error  brought 
they  are  allowed  to  be  filed  at  any  time  so  as  to  support  the 
proceedings;  (c)  and  now  by  rule  Hil.  T.  4  W.  4,  a.  d.  1834, 
rule  4,  "  no  enirj/  shall  be  made  on  record  of  any  warrants  of 
attorney  to  sue  or  defend."    And  although  the  25  6.  S,  c.  80, 


t 


a)  4  Ann.  c  16. 

b)  8cl.Pnic.l8;ridd,9«. 


(c)  32  Hen.  8,  c.  30:  18  Elis.  c.  14; 
1  Wils.  85. 
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(eoaeted  merely  fior  revenue  purposes  and  in  order  the  better  to  CHAP.  IV. 
aeeoie  the  payment  of  the  stamp  duty,)  required  the  attorney  for 
pkintiflTor  the  defendant  to  deliver  to  a  proper  officer  a  stamped 
memor4Mdum  of  the  warrant  to  sue  or  defend,  under  a  penalty 
ot5l^  yet  the  omission  did  not  affect  the  validity  of  the  pro- 
oeedinga,  and  as  the  5  6.  4,  c«  41«  repealed  the  stamp  duties 
on  kw  proceedings,  the  05  G.  3,  c.  80,  as  far  as  regards  even 
sudi  Biemorandum,  was  impliedly  repealed,  {d) 

But  we  have  seen  that  it  has  been  strongly  urged  by  the 
highest  authorities,  as  well  at  law  as  in  equity,  that  it  is  not 
only  txpedUtU  but  the  cbrly  of  every  attorney  and  solicitor  to 
obtain  an  explicit  wriHen  reiainer  signed  by  the  client,  (e)  and 
it  is  recommended  that  it  should  also  be  witnessed  by  one 
wt  more  of  the  client's  friends,  so  as  to  avoid  the  possibility  of 
insnumlion  that  it  was  obtained  by  contrivance:  and  when 
there  are  to  be  several  plaintiffk  it  should  be  signed  by  all  and 
not  by  one  party  for  himself  and  others,  espcicially  if  they  be 
trustees  or  assignees  of  a  bankrupt  or  insolvent,  and  it  should 
explicitly  state  whether  or  not  it  is  to  give  a  general  or  a  qualified 
authority.  For  want  of  these  precautions,  where  there  are  se- 
veral parties  (especially  when  assignees  of  a  bankrupt),  one  of 
ihem  may  insist,  and  frequently  with  effect,  that  he  never  au« 
thorjzed  an  action,  and  thereby  defeat  the  attorney's  claim 
upon  him  for  costs ;  (/)  whilst  another  client  will  swear  that 
he  merely  anthoriaed  the  writing  a  letter  for  a  debt  or  a  writ 
without  further  proceeding.  (^)    The  true  reason  why  some 


((2)  And  tee  Tidd,  96  ;  Price,  Pr.  Ex.  might  be  pleaded,  f  Young  &  J.  475.  So 

54  i  SeUon's  Pr.  S9.  the  insoWent  act,  7  G.  4,  c.  57, 1. 14,  in 

(e)  Ante,  toI.  ii.  part  S,  p.  18  to  21,  some  cases  requires  a  meeting  and  con- 

and  Price's  Prac.  of  all  the  Courts,  9  and  sent  of  a  majority  of  creditors  to  an  ac« 

10.  tion,  3  Bing.  S03,  370;  10  Moore,  7* 

(y)  In  a  recent  case,  where  a  verj  re-  In  these  and  other  cases,  if  an  attorney 

ipcctable  solicitor,  retained  by  all  the  assig-  neglect  to  take  such  measures  aa  are  es* 

neea  as  attorney  to  prosecute  a  trial,  by  the  sential  to  secure  a  proper  authority  to 

express  authority  ofone  of  the  assignees  and  proceed,  his  own  remedy  for  his  bill  of 

with  tlie  seeming  concurrence  of  the  other  costs  may  be  lost  or  prejudiced.  So  where 

aasigncea  prosecoted  several  actions  for  several  persons,  not  in  partnership,  con- 

debts  to  the  estate  and  obtained  verdicts,  cor  in  employing  an  attorney  in  any  un- 

but  the  defendants  did  not   pay  ;   the  dertaking,  as  to  obtain  or  oppose  a  bill  in 

master  <kf  K.  B.  en  the  solicitor'f  bill  of  parliament,  it  is  advisable  for  the  attorney 

costs  iMving  been  referred  to  him,  decided  to  obtain  such  a  retainer  as  shall  make 

against  the  claim  on  the  other  assignees  his  remedy  clear  against  all  the  employers 

for  want  of  proof  of  an  exprea  authority  jointly,  or  each    separately ;    and  pro- 

to  institute  the  actions.  viding  also  that  in  case  any  one  or 


(g)  As  tlie  bankrupt  act,  6  &.  4,  c.  10,  of  his  employers  should  not  pay  his  quota, 

s.  SS,  89,  impliet  the  neeasityfor  a  mtetmg  then  the  others  shall  separately  pay  his 

«/rraiitors  In  some  cases  to  authorize  a  proportion  of  the  deficiency.    And  if  an 

ffutt,  an  attorney  in  such  a  case  must  take  attorney  be  himself  a  subscriber  he  should 

caie  to  observe  the  requisites  of  the  act ;  obtain  an  express  engagement  to  nrevent 

for  though  no    groond  of   demurrer  m  the  necessity  for  resorting  to  a  Court  of 

equity,  3  Yonng  Ic  J.  S78,  yet  the  want  Equity,  as  in  1  Bar.  &  Ores.  74 ;  1  Chitty 

of  consent  of  requisite  number  of  creditors  on  Pleading,  46. 
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CHAP.  IV. 
Rbtaineb* 


inferior  practitioners  do  not  require  any  written  retainer  is  the 
•  very  reason  why  the  law  ought  to  enforce  the  actual  signature 
of  a  formal  retainer  and  production  of  it  at  some  public  office, 
viz.  that  if  the  clients  were  required  to  sign  the  same  they 
would  frequently  pause  and  refuse  to  sign,  or  at  least  much 
limit  the  authority,  for  fear  of  b^ing  involved  hastily  in  expen- 
sive litigation,  whereby  the  authority  of  such  practitioners  would 
be  to  them  inconveniently  controlled.  (A)  It  has  however  been 
recently  decided  that  the  circumstance  of  a  plaintiff  in  an  ac- 
tion not  having  authorized  the  same  is  no  answer  to  a  motion 
for  judgment  as  in  case  of  a  nonsuit,  but  that  the  plaintiff's 
remedy  is  against  the  attorney  who  erroneously  assumed  au- 
thority, though  the  Court  under  circumstances  enlarged  the 
rule,  to  give  the  plaintiff  time  to  find  the  attorney,  and  at  the 
same  time  granted  a  rule  to  shew  cause  why  such  attorney 
should  not  pay  the  defendant's  costs  instead  of  himself,  (t) 
A  general  retainer  to  ^ue  does  not  authorize  an  attorney  to  op- 
pose the  defendant's  discharge  under  an  insolvent  act.(£) 
The  authority  to  sue  must  be  disputed  in  the  first  instance.  (/) 

In  the  Ecclesiastical  Courts  the  appointment  of  a  proctor 
must  be  under  seal  and  duly  attested,  an  excellent  pre- 
cautionary measure.  But  in  the  superior  Courts  of  Law  no 
precise  words  are  essential  in  a  retainer  to  sue ;  though  if  the 
client  resolve  to  qualify  the  authority  then  he  must  take  care 
that  proper  words  for  that  purpose  be  introduced ;  as  limiting 
the  retainer  to  writing  a  letter,  or  to  writing  a  letter  and  merely 
issuing  a  writ,  or  conditioned  that  he  shall  have  notice  and 
be  consulted  as  to  further  proceedings,  especially  before  notice 
of  trial  shall  be  given,  and  if  so  desired  restraining  any  sum- 
mons or  motion  for  irregularity  unless  essential  to  the  result  of 
the  cause  on  the  merits.  The  usual  authority  is  in  the  form  in 
the  note,  (m)   In  taxing  costs  formerly  a  fee  was  allowed  for  the 


Form  of  gene- 
ral rettiaer  of 
ao  attorney  to 


(h)  See  Lord  Tenterden's  observations 
ill  Owen  v.  Ord,  3  Car.  ^  P.  S49,  and 
AndifBon  v.  Watson,  id.  214 ;  Dupon  v. 
KeeUy,  4  Car.  &  P.  102 ;  GiU  v.  Lougher^ 
1  Tyr.  Rep.  HI. 


(t)  Mundry  ▼.  Namun,  1  Cr.  M.  & 
R.  409,  and  lee  other  caaw,  Harriaon'a 
Index,  tit.  Attorney,  V. 

(fc)  DnOca  v.  Lewin,  4  Tyr,  730. 

(0  Hammond  ?.  Tharpo,  4  Tyr.  838. 


(m)  I,  A.  B.,  of  No. ,  in Street,  in  the  parish  of  ,  in  the  coonty  of 

,  linendraper,  do  hereby  retmn  Mr.  £.  F.,  of  — — ,  as  my  attorney  to  [coinmence 

and  prosecute  an  action  in  the  Court  of  • ,  at  Westminster,  against  C.  B.  now 

residing  at  No. in  — ^  Street,  in  the  parish  of  — -,  in  tlie  county  of ., 

batter,  and  G.  H.  of,  &c.,  and  I.  K.  of,  &r.,  or  one  or  more  of  tbcm,  as  may  be  ad- 
visable,  for  the  recovery  of  the  sum  of  £— —  and  interest  thereon,  which  I  claim  to 
be  due  from  them  to  me,  as  appears  by  the  annexed  particulars  of  instructions  to  «iie.] 
Bated  this day  of ,  a.  d,  1835.  Signature,  A.  B, 

Witness  to  the  signature  of  the  \ 
said  A.  Bi  ia  my  presence,       5  ><->>  t 

y.  Z.  0f,ficc.  Digitized  byLiOOQlC 


RETAINER^  &C.  117 

xetainer  of  an  attorney  to  sue,  but  since  the  stamp  duty  on  the     CHAP.iv. 

warrant  has  been  repealed,  no  retainer  fee  is  allowed.  It  would  ^ 

be  well»  however,  to  require  a  written  retainer  to  be  filed  be- 
fore issuing  any  writ,  and  to  allow  for  the  same  a  moderate  fee, 
which  would  ensure  compliance  with  the  recommended  practice 
in  all  cases  of  having  written  retainers. 

It  has  been  observed,  that  as  the  first  general  rule  of  HU.  T. 
2W.4f,  orders  that  warrants  of  attorney  to  prosecute  or  defend 
shall  noi  be  entered  on  dUtinct  rolls ,  but  on  the  top  of  the  Issue 
RoUs,  and  the  fourth  general  rule  of  Hil.  T.4  W.  4,  orders  that 
no  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to 
sue  or  defend,  and  the  want  of  any  warrant  of  attorney  is  aided 
by  verdict  by  statutes  32  Hen.  8,  c.  30,  s.  1,  and  18  Eliz.  c.  14, 
s.  1,  that  in  the  King's  Bench  and  Exchequer  no  difficulty 
can  arise  in  respect  of  the  want  of  any  such  warrants,  yet  that  in 
the  Common  Pleas  the  officers  of  that  Court  are  still  entitled  to 
insist  upon  the  warrants  being  filed  at  the  warrant  of  attorney 
office,  and  that  if  not  delivered  they  might  refuse  to  take  the 
next  step  in  the  cause,  and  the  master  will  still  allow  the 
costs  of  filing  the  warrants.  (/) 

In  the  case  of  an  infant  plaintifi^,  his  action  may  be  com- 
menced and  prosecuted  in  his  name  until  immediately  before 
declaration  without  any  retainer  or  appointment  of  an  attorney ; 
but  before  declaration  a  prochein  ami  or  guardian  must  be 
appointed  to  take  care  of  the  further  conduct  of  the  action,  (m) 
The  second  general  rule  of  Hil.  T.  2  W.  4.  orders  that  no  spe- 
cial admission  of  prochein  ami  or  guardian  to  prosecute  or  de- 
fend for  an  infant  shall  be  deemed  an  authority  to  prosecute 
or  defend  in  any  but  the  particular  action  or  actions  specified. 

2.  With  respect  to  Instructions  to  sue^  much  more  attention  s^undip.  How 
and  care  to  obtain  full  and  accurate  information,  not  only  regard-  f^^^^* 
ing  the  right  and  the  probable  defence  as  the  evidence^  should  be  9um  or  defend, 
observed  in  the  first  instance  than  is  usual,  especially  when  the 
cause  of  action  or  defence  has  arisen  at  a  distance  in  the  country, 
when  it  might  occasion  prejudicial  delay  at  a  subsequent  stage 
to  have  to  wait  for  information  that  should  have  been  commu- 
nicated before  the  commencement  of  proceedings,  and  not  unfre- 
quently  to  begin  denovo;  for  it  will  be  found  that  if  the  princi- 
pal attorney  in  the  country  and  his  agent  in  London  be  very 
fuDy  informed  at  the  earliest  stage  of  all  the  facts  applicable  to 


ii 


;0  9  Legal  Observer,  «,  «3.  1  Donl.  &  Ry.  13;  Bird  v.  Pegg^  5  Bnr4 

>)  S  lest.  261  ;  CiaridgB  t.  Cravfcrd,     &  Aid.  4 1 8. 
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€HAP.lV.    the  case>  whether  of  the  intended  plaintiff  or  defendant,  touch 
^ll^Sv^r^r  sabsequent  trouble  and  many  errors  will  be  avoided,  and  much 

' tfeie  saved,  which  is  frequently  lost  by  the  necessity  for  the 

London  agent  writing  to  the  country  attorney  for  farmer  hi" 
formation  at  each  successive  stage,  aH  which  toigfat  with  very 
little  trouble  at  the  Jlrst  interview  with  the  cKent,  and  eertaJnly 
i)o  increase  of  expense,  have  been  obtained  and  forwarded  in 
the  first  instance.  Nor  is  this  a  mere  theoretical  suggestion  of 
convenience,  for  it  has  been  recently  decided  by  very  high  «ti- 
ttiority,  that  it  w  the  prcfesrional  duty  cftm  attorney  fo  ^efdtfpi 
tkiB  Une  of  conduct,  and  it  is  moreover  his  duty  to  ascertain 
that  the  evidence  wiU  support  the  plaintiffs  case  before  he 
commences  an  action  ;(n)  atid  where  an  attorney  commenced  an 
action  in  the  name  of  an  executor  without  having  first  ascer- 
tained the  evidence  even  to  prove  the  defendant\i  handwrithig 
to  ft  promissory  note,  the  Court  made  the  plaintiff  pay  the  costs 
as  in  case  of  a  nonsuit,  although  in  general  an  executor,  when 
plaintiff,  is  not  to  be  subjected  to  costs,  (n)  It  will  moreover 
frequently  occur  that  if  a  minute  inquiry  into  the  facts  and  evi- 
dence be  made  in  the  first  instance,  before  the  defendant  has 
even  heard  of  any  intended  litigation,  the  truth  will  be  better 
elicited  l^an  if  the  investigation  were  delayed  until  after  the 
defendant  had  cautioned  neighbours  and  witnesses  from 
making  any  communications  that  might  be  adverse  to  hrs  inte- 
re^s.  And  in  a  recent  case,  where  an  attorney  brought  on  to 
trial  an  action  for  verbal  slander,  without  first  ascertaining  ftom 
tihe  witnesses  the  exact  slanderous  words  as  uttered,  and  was 
oMiged,  on  account  of  a  variance  in  those  words,  to  withdraw 
the  record,  it  was  considered  that  such  neghgence  precluded 
him  from  suing  for  his  professional  charges,  (o) 
InstructioM  to  ^s  certain  rules  of  Court  and  the  statute  for  uniformity  of 
■»«•  proceas,  2  W.  4,  c.  39,  sometimes  require  the  addition  of  resi-- 

dence  and  degree  or  occupation  of  the  plaintiff  and  defendant 

(n)    WiMnson  v.   Edtoards,   1    Biiig.  was  iiiconibent  on  the  plaintifTs  attorney, 

N.  C.  SOI ;  S  Dowl.  137,  S.  C.   Griffith  after  receiving  80ch  iuforniation,'to  rarice 

V.  Pointer,  9  Ncv.  &  Man.  675 ;  Pickup  fur  titer  inquiries  into  tlie  facts  and  evU 

▼.  Wharton,  4  Tyr.  1^24.     In  Southgate,  dence  and  not  to  proceed  unless  tbe  same 

executor,  ▼.  Crowky,  Si  January,  1835,  would  certotnij  entitle  the  plaiBtiff«»  a 

the  Court  of  Common  Pleas,  dissenlienti  verdict. 

Vanghaft,  J»,  decided  that  a  plaintiff  ex-         (o)  Al (hough  according  to  tlie  Scotch 

ecutor  must  pay  coats,  he  having  prose*  law  intercourse    with    witneates    it  for- 

cnted  to  trial  an  action  for  the  whole  of  a  bidden  to  a  greater  extent  than  in  Eng* 

prima  facie  claim  of  900/.  for  the  hire  of  land,  yet  unquestionably   the  legal  and 

horses  and  carts  supplied  by  the  testator,  prudent  course  is  to  request  the  intended 

after  the  defendant  had  assured  the  plain-  witnesses,  before  the  commencement  of  an 

tiff  that  the    real  claim  was  only  5S5i.  action  of  slander,  to  write  down  tbe  whole 

and  had  paid   that  sum  Into  Court;  the  of  the  slanderous  conversation  in  the  very 

majority  of  the  Court,  considerhig  that  it  words. 
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u««ll  M  the  intended  form  «f  actum  to  be  iosectwl  off  »<•  ^*'  ^' 
uned  even  in  «enriceable  process,  or  in  an  affidavit  of  dkbt,  vo  Svc,  te 
or  k  an  attdavii  sobsequentljr  to  be  made  in  the  caMe,  w^ 
alao  when  prooaas  is  issued  lor  a  debij  that  tke  amountof  the 
debt  he  imd^med  thereoM ;  k  is  always  admissible  for  an  attoraey, 
in  4he  fisat  instaacci  •aanediately  upon  being  retained,  to  obtain 
vety  Jwli  mtkrmcii&m  to  sue,  and  for  which  a  fee  of  €#«  Sd.  (or 
Ss.  4tL  wbea  ikt  debt  does  not  exceed  901.)  is  allomd  on  tax- 
s,  and  vbich  charge  wsuUjr  constitates  one  of  the  eaihoofc 
i  A  bffl  of  coats;  (|9)  but  that  fee  is  frequentljr  ▼ery  m- 
t,  and  should  be  at  leaat  tripled,  if  the  fell  inaCradions 
be  #bt«iMd  as  presenlly  snggosted.  To  «?oid  loss  of  thae  that 
wight  be  oceasionod  in  afterwards  mshing  enqoiry  into  fects,  it 
is  advisable  in  the  first  interview  with  the  dient  to  OMdce  very 
fell  inquiries  into  al  circiunstances  oonnoeted  with  the  ease, 
and  to  nqwre  anck  dient  to  answer  the  same,  and  to  take  « 
^;of  the  reank.  The  anbecribed  ferm  amy  assist  as  an 
\  of  die  proper  inquiries,  and  it  oMy  be  expedient  in  Ihe 
first  inotanee  to  transnit  a  copy  of  the  questions  and  answers, 
wilh  the  directions  to  issue  a  writ,  to  the  London  agent,  becaese 
^gest,  from  time  to  tine  referring  to  them,  wiH  be  enabled 
'  to  decide  upon  the  form  nf  aefian  to  be  atirted  in 
the  writ  as  well  as  the  amount  ^  the  debi  to  he  indorsed,  when 
at  pfloaent,  fer  want  of  sach  instmetions,  it  frequently  happens 
that  he  is  Migtd  to  wtito  back  into  the  conntry  for  feller  in- 
atruotions,  or  to  avoid  delay,  is  conpetled  to  guess  the  fem  cf 
action  to  be  inserted  in  the  writ,  and  afterwards,  when  the  liA 
inatnuitioHS  fer  declaration  arrive,  k  very  frequently  becomes 
neeeaaary  to  shsndon  such  process  and  incur  the  expense  and 
delay  of  a  ftesh  writ,  (q) 

AM  snch  proKarinary  inquiries  ond  answers  are  cakvdated 
to  anticipate  and  avoid  the  frequent  errors  and  even  nonsc^ 
that  arfee  from  the  want  of  earlier  examination  into  the  circum- 
srtanesis  of  each  case.  These  instructions  being  the  basis  of 
the  action  require  much  more  care  than  is  usually  evinced  in 
obtaining  them.  It  is  ovenfevther  reeonmended  that  in  gene- 
ral, and  espeeisly  if  the  client  be  not  a  man  ^of  business  or  of 
known  accuracy,  one  or  more  qf  the  prmdpal  witneeeeSi  who 
win  afterwards  prove  the  case  on  the  trial,  be  examined  by  an 

■■        1 ■    -■ I*     ■— I  'i...^i.        .11        I  .■-.■.        ....  .m»        ..la  ■■»■■         i>    ■i..<  I 

(p)  MffirUom  t.  SimmnUt  il   Bar.  &  left  in  the  opposite  colamn  for  the  clieut 

Adol.  559.  deliberately  to  write  his  answers,  and  to 

(q)  It  is  eveo  sabmitled  that  it  woold  Msist  «be  client  in  so  doing,  the  answers 

be  well  to  have  in  every  coujitry  attorney's  given   in  the  form  pett,  IfO,  might  be 

oflice  ffrinted  fcrmt  of  questions  to  the  shewn  to  him  as  a  specimen  of  the  manner 

cSectaoggestedioUic  form  post,  190,  shew-  in  which  he  is  in  his  particular  oate   Id 

Ing  the  questions  la  one  coluoA  with  blanks  write  his  answers*  d  b  GoOqIc 


1^  PRELIMINARIES  BEFORE  ACTION, 

CHAP.  IV,    experienced  attorney^  and  not  merely  by  an  inexperienced 
^TrsuE™c!*  clerk;  (r)  for  it  frequently  occurs  that  very  small  circumstances 

vary  the  form  of  action,  and  that  a  mere  cursory  inquiry  would 

mislead.  Thus  suppose  a  client  should  inform  an  attorney  that 
a  neighbour  has  broken  his  fence,  filled  up  his  ditch,  and 
traversed  his  field  with  waggons ;  if  the  client  were  himself 
in  possession,  then  the  form  of  the  writ  and  subsequent  decla- 
ration should  be  "in  an  action  of  trespass^'*  but  if  on  further 
inquiry  it  should  appear  that  the  close  at  the  time  of  the 
injury  was  in  possession  of  the  client's  tenant  under  a  lease  or 
from  year  to  year,  then  the  form  should  be,  '^  in  an  action  on 
the  casei^  viz.,  for  the  injury  to  the  client's  reversionary  inte- 
rest, by  destroying  the  hedge  and  ditch,  and  not  a  trespass  or 
direct  and  immediate  injury  to  his  own  possession.  The  in- 
structions should  also  be  so  full  as  at  all  events  to  enable  the 
agent  in  town  to  fill  up  in  the  writ  the  names,  additions  and 
residences  of  the  plaintiff  and  defendant,  and  all  other  requbites, 
and  also  serve  as  instructions  for  the  declaration,  replication,  &c. 
Accuracy  in  the  preliminary  instructions  is  so  important, 
that  it  may  be  expedient,  as  a  general  rule,  in  all  cases  to  state 
in  print  or  writing  all  the  general  questions  that  usually  arise, 
and  to  introduce  in  writing  all  other  particular  questions  that 
may  be  applicable  to  each  case.  The  questions  should  be 
stated  in  one  column,  and  the  client  should  then  be  required  to 
write  his  answers  to  each  in  another  opposite  column,  or  if  too 
voluminous  to  be  conveniently  there  introduced,  then  on  a  dif- 
ferent paper,  but  in  the  same  order  as  the  questions;  and  after- 
wards the  principal  attorney  himself,  or  a  very  experienced  and 
intelligent  clerk,  should  go  over  the  whole  and  examine  the 
client,  and  even  the  principal  witnesses,  upon  each  answer,  so 
as  to  secure  accuracy;  and  the  form  might  be  to  the  subscribed 
effect,  (s) 

(r)  According  to  Aikinton  v.  Edwards,    of  an  attorney  to  ascertain  the  evidence  in 
1  Bing.  N.  C.  301,  it    seems  the  duty    the  first  instance,  and  see  ante,  118,  n.(ii). 


($)  Form  op  Imstbvctxons  to  Sue. 
Form  of  instrac-  Instructiom  and  Questions  to  the  Client, 

tions  to  sue. 

1«  What  are  the  fail  Cbrislian  or  first  name,  and 
surname  of  the  proposed  plaintiff? 


3,  His   exact    present    residence,   viz.  hamlet, 
street,  number  of  his  house,  parish,  and  county  P 


5.  His  addition  or  degree,  vis.  rank,  trade,  oc« 
cupation  or  profession  ? 


4.  His  age? 


HisAwwers, 
1.  John  Thomas  Atkjns, 


ft.  No  number,  but  about  the  mid> 
die  on  west  side  of  High-street, 
Maidstone,  county  Kent. 

3.  Linendraper,  haberdasher  and 

stationer. 

4.  Age  34  on  — —  day  of  — 
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The  defendani*s  attorney  should  in  like  manner,  at  the  earliest    CHAP.  VI. 
intenriew  with  his  client,  and  even  before  the  commencement  of  ^^sw*?*".* 

Hii  Annmru  instructions  to 

hu  attomej  for 

5.  In  his  own  right,  (or  "  as  eze-  his  deftmBt. 
cutorofL.  M,")  "^ 

6.  As  sarviving  partner  of  James 
Atlcyns,  who  died  on  Sd  July, 
1831,  as  to  £S7,  and  also  in  his 
own  right  as  to  snbseqocDt 
items,  amounting  to  £49. 


Imtntctinu  and  QuMions  to  th§  CUtnt, 

5.  ia  what  character  or  right  is  he  to  soe  ?* 

6.  Had  he  any  partner,  joint-tenant,  tenant  in 
common,  |>arccner,  co-executor,  or  co-assignee, 
as  respects  the  present  claim,  and  who  ?  If 
jcs,  state  aa  above  the  particulars  of  names, 
addition  and  age  as  to  such  other  persons? 
If  there  was  a  partner,  &c  who  is  dead,  state 
hu  name  and  when  he  died  ? 

7.  Full  Christian  and  surname  of  proposed  de- 
fendant, or  if  the  full  name  cannot  be  ascer- 
tained, state  what  diligent  inquiries  of  rela- 
tives, friends  and  servants  to  ascertain  the 
name  have  twen  made ;  and  if  action  be  on 
a  wrttten  instrument  signed  by  defendant,  de- 
liver to  yoar  attorney  an  exact  copy  and  a  fac- 
simile of  signature  and  attestation. 

8.  The  place  and  county  of  the  residence  or  sup- 
posed residence  of  the  proposed  defendant,  or 
if  several  of  them,  also  the  exact  addition  of 
rank,  trade,  occupation  or  profession,  or  other 
best  description  of  each,  and  on  what  days 
and  hours,  and  at  what  place  in  what  county 
he  is  or  ihey  are  most  likely  to  be  met  with  to 
arrest  or  serve  with  process  ? 

9.  State  the  age  of  proposed  defendant  or  de- 
fendants, or  at  least  whether  of  age  ? 

10.  State  in  what  character  is  the  proposed  de- 
fendant to  be  sued,  that  is,  whether  on  his 
own  liability,  or  as  executor,  assignee,  heir, 
&c.  of  another,  and  of  whom?* 

11.  State  fully  the  ground  of  complaint  or  cause 
of  action.  If  a  dtbt,  produce,  and  to  avoid 
less  of  original,  immediately  have  copies  made 
and  delivered  to  your  attorney  of  every  ac- 
count, (comparing  each  item  with  dates  in  the 
margin,)  bills  of  exchange,  promissory  notes, 
contract,  lease,  &c.,  and  state  the  balance  due 
to  you;  and  the  amount  of  the  stamp  on  each 
instrument  ? 


If.  If  the  cause  of  action  be  a  trerpott  or  other 
injury,  state  the  particulars.  If  to  land,  were 
yon  alone  the  owner,  or  who  else  ?  and  in  what 
character,  whether  as  joint-tenant,  tenant  in 
common,  or  parcener  i  Were  yon  alone  in  pos- 
session, or  was  the  land  injured  in  the  posses- 


7.  Defendant  signs  his  name  J* 
Morris ;  I  have  myself  and  my 
journeyman  also  has  made  nu- 
merous inquiries  for  the  foil 
name  without  effect,  and  Morris 
told  the  latter  that  he  would  not 
let  him  know,  and  I  might  blun- 
der on  as  I  pleased. 

8.  Resides  at  a  comer  house  in 
Market-place,  Tenterden,  coun- 
ty Kent,  and  is  a  shoemaker ; 
he  is  usually  at  home  from  one 
to  two  o'clock  iu  the  afternoon 
at  dinner,  and  all  the  day  on 
Tuesdays,  which  is  market-day 
there. 

9.  Of  full  age  on  the day  of 

— ,  A.D. • 

10.  On  his  own  liability  as  pur- 
chaser of  goods. 


11.  Debt.— Balance  £4S,  due  on 
a  current  account  for  linen  dra- 
pery and  other  goods,  as  ap- 
pears from  the  bill  or  account 
annexed,  partly  due  to  plaintiff 
as  surviving  partner,  and  the  rest 
in  plaintiff^s  own  right;  and  also 
on  defendant's  acceptance  for 
£90,  a  copy  whereof  is  an- 
nexed. The  stamp  is  a  Sf .  6<i. 
bill  stamp. 

12.  The  answer  to  this  question 
may  be  as  in  the  instructions,  p. 
123,  in  note.  It  is  necessary  in 
declaration  to  state  name  or 
abuttal,  &c.  of  land  injured. 
See  rule  H.T.  1834. 


*  AHboogh  it  has  been  held  in  K.  B. 
and  Exchequer  that  on  general  process 
the  plaintiff  may  deeUtre  in  auter  droit, 
1  Bam.  &  Adol.  19,  yet  as  the  practice 
tt  at  least  doubtful  in  the  Court  of  Com- 


mon Pleas,  see  pott,  process,  it  mav  be  ad- 
visable to  insert  the  particular  character 
in  the  affidavit  to  hold  to  bail,  writ  and 
declaration. 
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CHAP.iv«    M  Mlioot  make  dl  poaribk  toqiiiries  tbftt  oiay  #Mi0t ^tlier  in 
rrsljKr&c!*  lettliQg  or  staying  the  actioo  at  ibe  least  ^zpeoie,  or  in  defend* 


Inttructioiu  and  OmttUnu  to  the  CUenu 

sioii  of  yoor  tenaoft,  uid  of  what  Christian  or 
somaine  ?  Give  a  roagh  sketch  of  the  jtlaces 
%1iefre  the  lojmies  were  comntftted,  the  na<ue 
of  the  field  and  the  surrounding  fields,  high- 
ways and  lanes,  and  shew  the  norlbern  and 
StftfCbem  parts  of  the  former  by  vnting  elose 
to  the  same,  north,  south,  &c.,  and  otherwise 
shewing  the  abattids  of  yoor  close. 

IS.  What  is  the  «ipeeted  delieoce  or  eicvse  for 
nonpayment  of  the  debt,  or  for  committing  the 
injury  P  Is  there  any  and  what  pretence  for 
such  defence  or  excuse?  If  it  be  a  set-off, 
have  yoa  so  careMiy  evamined  the  aooomits 
on  bodi  sides  as  to  be  aUe  deliberately  to 
swear  to  any  and  what  balance  at  least  being 
due  lo  yoo?  aad  to  what  extent  will  any  wit- 
Aesies,  naimqg  then  fully  by  Christian  and 
surname,  pto^t  the  sane,  and  state  the  latest 
of  the  evidenoe  of  caoh. 

14.  Do  you  wish  to  hare  defendant  arrested,  or 
only  served  with  proNoess  P  If  to  arrest  him 
why  ?  hfli^  you  any  and  what  reason  to  sos- 
pect  that  ^fendent  will  lAscond  befc««  pay* 
ment?  If  d^endant  be  arrested  he  wW  then 
probably  defend  the  action  Tezatioosly j  and  if 
yoo  shodld  not  recover  so  moch  as  me  debt 
sworn  to,  too  may  be  indicted  for  penary, 
•and  soed  for  a  mafidons  arrest,  or  the  Coort 
may  deprive  yoo  of  cosb.  t>n  the  other  hand, 
if  yoo  do  not  arrest  him,  if  defendant  should 
leave  the  coontry  bdbre  yoo  dbtain  payment, 
TOO  can  have  no  eire<^ual  process  against  de- 
fendant's person. 

15.  In  what  county  would  yoa  wnh  to  try  the 
action,  on  account  of  the  residence  of  witnesses 
or  otherwise,  and  why  ?  If  the  action  be  for 
an  injury  to  laud  or  fixed  property,  the  trial 
most,  unless  onder  special  Giicomstancei«  be 
where  it  Uea. 

16.  Do  you  wish  to  hate  the  opinion  of  oounael 
on  voor  eaae,  «r  the  probable  delenoe,  and 
wo«d  -you  pioler  uny  piNioular  counsel,  and 


17,  In  wbidh  of  the  (firee  superior  Courts  at 
Westminster  do  you  wish  to  proceed,  either 
with  reference  to  the  Chlitf  Justice  usually 
presiding  in  eadh,  or  in  order  to  retain  a  par- 
ticular counsel  practl^g  principally  in  one 
Coort? 

16.  Do  yoo  wish  to  uaoure  any  partioolw  eonn- 
sel  to  conduct  yoor  action  on  or  before  the 
trials  1^  retaining  him,  and  whom  ? 

19.  State  the  Christian  and  surname,  vesidenee, 
station  in  life,  age  and  ennneetion,  if  any,  wkh 
yourself,  of  all  yoor  witnesses,  and  if  your 
claim  is  for  parcels  of  goods  ordeicd,  sold  or 
delivered  at  different  tirnes^  state  on  the  left 
side  of  saC^  item  the  names  df  such  clerks  and  ' 
servants  or  porters,  who  can  prove  the  de- 
fendant's verbal  or  written  orders,  the  iden- 
tity, value,  packing  and  direction  of  each 
parcel,  and  the  delivery  at  the  proper  carrier^s 
office,  and  who  irill  prove  defendant's  hand- 


HUAntwers, 


ISt  Defence  as  to  a  part  ntmBy, 
and  the  residue,  overcha^s 
and  pajmeuts.  Phuntiff's  an- 
swer is,  defendant's  letter  pro- 
nkiaii^  payment  ^fiber  he  wue  of 
age,  {a  copy  of  which  letter  is 
annexed,)  and  that  the  ohaiges 
are  fair ;  and  phdutiff  disputea 
defendant'a  pretended  inymcnts. 


14.  I  can  safcHy  swutfr  to  u  dc4>t 
of  £35,  vix.  £30  on  biU,  and 
the  rest  for  goods  sold,  und  re- 
solve to  have  defendant  ar- 
rested* 


15.  Action  to  be  tried  iu  Kent. 


1^  Notneoasmry,  unleas  you  find 
any  diiiieuity  as  to  the  temn  of 
dufondant's  letter  pwmisnig  to 
pay,  or  other  ground. 

17.  I  leuTe  the  Court  to  yoursdf. 


ft8.  I  leave  the 
to  yourself 


Miaintr  of  counsel 


19.  I  hiive  eomplied  wMi  your 
re^st;  und  annexed  is  a 
paper  stating  the  full  particolars 
of  the  evidence  on  which  I  am 
certain  I  may  rely. 
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ing  it  with  success,  ascertaining  as  well  all  tile  fads  as  the  evi-  J^^'  ^* 
dence  in  proof  of  tfaeixiy  and  ho^r  each  particular  witness  can  «>o  Sw,  asc 
be  reCed  upon.  In  cases,  when  propet,  he  should  suggest  when 
tfnd  Ivow  a  judicious  ap(^gy,{t)  or  a  tender ,  («)  or  requett,{x) 
nay  be  made,  or  state  to  the  defendant  his  tight  not  to  be 
taken  lo  prison  until  twenty-fote  hours  after  arrest;  atid  *wlChin 
what  time  after  having  been  se^ed  with  a  writ,  or  arrested, 
the  defendant  may  ^ay  th^  debt  and  costs  indorsed^  so  as  to 


Inuruetimu  and  "QuestUm  to  th$  CHenU 

wriUiig  to  lettertf  biHs  of  esobuig^,  &c.  If 
nny  doobt  should  arise  as  to  the  proofs  being 
snfficient  to  sustain  the  claim  to  the  arooant 
linopoMd  to  be  flworn  to,  then  It  will  be  ha- 
xardoos  to  arreit,  or  yoa  thoild  swear  to  a 
amaUCT  d«bt  aooording^. 

fO.  Stale  foliy  any  matter  oooorriog  to  yon  to 
be  material  either  as  te^iects  your  claho,  or 
Ibe  dcfeace,  qr  the  wilnesset,  or  evkleiice. 


Hu 


fO,  I  have  made  a  ooAcisa  state- 
ment on  (he  annexed  paper. 


Tbe  follcmtog  fbnn  of  Imtroeflttis  In  an  action  of  trespass  may  abo  pelfisps  foiilwr  Form  of  instmc* 
Hhistrate.  tions  to  sae  in 

IirsTEi/CTiONS  TO  SiTU.  an  action  of  trei- 


f  A.  B.  pott  for  injury  to 


In  the  Court  of .  Between <    and  Und, 

The  platntfflTh  a  fbrmer  and  freeholder,  and  resides  «t ,  in  the  parish  of  -i^—, 

countv  of , 'occupying  his  own  freehold  farm  there,  and  no  other  pefAm  is  or  1ms 

been  interested  therein. 

The  defendant  is  also  a  farmer,  occupying  as  tenant  a  Ikrm,  one  <!ttfBe  of  WMcb  aA* 
joins  that  of  plaintiff. 

The  ciiose  of  action  Is,  that  defendant  on  the dhy  of ,  i.n.  — *-^,  *rHh 

severatl  labourers  threw  down  a  banlL  and  qt^ckset  hed^e  at  the  top,  and  filled  up  a 
ditch  respectively  about  thirty  rods  In  length,  and  the  ditch  about  four  feet  deep  and 
rfx  broad,  and  belondng  to  plaintiff's  dose  or  field,  part  of  his  said  Ibrm ;  and  cm  the 
same  day  and  serenU  successive  days  defendant's  servants  entered  with  waggdns  ^d 
crossed  plaintiff's  said  close,  and  proeeeded  to  a  gate  adjoining  an  highway  onihe 
south,  and  forced  open  the  same,  and  thence  proceeded  along  such  highway,  and 
thereby  Beveral  of  the  plaintiff's  cattle  escaped  from  his  said  close  into  said  hi^way, 
and  plaintiff  had  great  difficulty  in  retaking  and  driving  them  back.  The  defendaftt 
has  no  pretence  for  claiming  a  way  there.  The  plaintiff's  close  is  balled  "  Hlghtaiids," 
-and  ^buts  towards  the  north  on  a  close  in  defcfidanfs  occnptftion,  towards  the  south 
on  the  said  highway,  and  towards  the  east  and  west  on  other  closes  In  possessidn  of 
the  plaintiff;  and  below  is  a  rough  shetch  of  (he  several  closes  tod  highway,  dnd  df 
the  part  of  the  hedoe,  fence  and  ditch  destroyed  by  the  defendant,  and  the  dotted  fines 
describe  the  track  in  which  the  defendant's  wageons  traversed. 

The  expenses  to  make  good  the  fence  and  diton,  and  other  expenses  and  damages 
amoom  to  aboiit  £4  :  I7s. 

Jdlin  Atkins,  of ,  farmer,  and  Thomas  Fellows,  of ,  labourer,  working  on  the 

fkrm  of  said  John  Atkins^  know  all  tlie  local  situations  tind  abutments,  and  can  prove 
the  trespasses  and  are  disposed  to  speak  the  truth,  (or,  "  but  are  advefse  to  the 

flainttff,  he  baviiif;  warned  said  John  Atkins  off  bis  land^  abd  prosecuted  said  Thomas 
'eUows  for  poaching.") 

Tbc  above  statement  is  correct.         Signed  A.  B. 

John  Alkins, 

Thomas  Felloes,  his  mtik.4- 


ity^nh,  Tdl. «.  S06  Ho  5W).  Btom,  1  Wng.  H .0. 457,  f5a. 

(tt)  Anie,  vol,  ii.  506,  607,  J'inc^  ▼.         (x)  Ante,  vol.  ii.  497,  498. 
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PRBLIMINARIES  BEFORE  ACTION, 


CHAP.  IV. 

Ihstructions 
TO  Sub,  &c. 


avoid  further  expense,  (y)  or  may  deposit  the  sum  for  which 
he  may  be  arrested,  with  c£10  to  the  sheriff  in  lieu  of  giving  a 
bail  bond9(jer)  or  may  be  ready  with  two  persons  who  have 
sufficient  property  within  the  county  to  become  bail;  or  at 
least  persons  of  jBuch  known  property  as  probably  not  to  be 
objected  to  by  any  officer,  (a)  These  and  numerous  other 
questions,  calculated  to  elicit  necessary  or  useful  information 
essential  for  the  due  conduct  of  any  defence,  may  be  stated  in 
writing  in  the  same  form  as  instructions  to  sue,  and  to  the 
effect  suggested  in  the  subscribed  form.  (6) 


(y)  Rule  Mich.  T.  3  W.  4,  referriugto 
ruleHiJ.T.  2W.4. 


ri)4SG.d,  C.46. 


y^^ 


,  )  23  Hen.  6,  c.  9. 
(yj  Sugguted  queUunu  to  obtain  irutruetions 
for  defence, 

Soggested  qaes*  l>t.  Do  ^oa  expect  to  be  arrested  for 
tions  in  order  any  and  what  sum  of  money,  or  only  to 
to  obtain  proper  be  ierved  with  process,  and  for  what 
instnictioQf  for     caase  I 

a  dtfence.  <•  Do  yoa  admit  any  part  of  the  plain- 

tiff's  claim?  Are  you  prepared  imme- 
diately to  TENDER  that  sum,  and  if  so, 
immediately  make  a  tender  as  directed, 
ante,  vol.  ii.  506  to  510,  and  actually  pro* 
dace  and  shew  the  exact  amount.  Finch 
?.  Brook,  1  Bing.  N.  C.  iS7,  258,  or 
afford  roe  the  means  and  instructions  for 
so  doing? 

3.  Do  you  dispute  the  claim,  and  if  so, 
are  you  ready  with  the  amount  that  will  be 
sworn  to,  in  cash  or  bank  notes,  and  with 
£10,  so  as  to  keep  the  same  at  all  times 
about  your  person  whenever  you  may 
happen  to  be  arrested,  ready  to  be  in- 
stantly deposited  with  the  sheriff,  or  other 
authorized  officer,  in  lieu  of  a  bail  bond  ? 
or  are  yon  ready  to  name  two  persons  as 
your  bail  to  the  sheriff,  who  have  tuffieient 
property  within  the  county  where  you 
expect  to  be  arrested,  and  who  will  be 
known  to  the  under-sheriff  or  officer  as 
sufficient,  so  as  not  to  be  objected  to,  or 
occasion  delay  ?  If  you  prefer  giving  a 
bail-bond,  then  immediately  obtain  the 
consent  in  writing  of  such  two  persons  to 
become  bail,  and  engage  to  be  at  home 
ready  to  execute  a  bail-bond  immediately 
on  your  arrest,  so  that  you  may  on  your 
arrest  satisfy  the  officer  of  your  being 
ready  to  execute  a  sufficient  bail-bond ;  or 
which  will  be  preferable,  authorize  me  to 
inform  the  officer  in  your  neighbourhood, 
who  will  probably  arrest  you,  that  I  will 
engage  to  deliver  to  him  a  sufficient  bail- 
bond,  and  a  proper  fee,  if  he  will  forbear 
to  put  you  to  inconvenience  by  actual  ar* 
rest  If  the  defendant's  attorney  have 
confidence  in  his  client,  and  is  not,  as 
fireqnently  the  case,  prohibited  by  his 
articles  of  copartnership  with  another 
attorney  not  to  give  undertakings,  be  will 


in  general  oblige  such  client  by  offering 
to  wait  on  the  plaintiff's  attorney,  and 
give  bis  own  undertaking  to  perfect  bail 
above,  which  avoids  much  annoyance  and 
extra  expense.  Although  in  strictiiess 
the  officer  has  only  a  right  to  receive  a  fee 
of  4d.  for  the  arrest,  under  23  Hen.  6,  it 
is  usual  to  pay  him  one  guinea,  and  a 
smaller  sum,  as  five  shillings,  for  his  as- 
sistant, and  even  more  to  the  principal  offi- 
cer for  every  second  hundred  pounds* 
and  it  is  advisable  to  pay  that  sum,  sanc- 
tioned by  usage,  or  the  defendant  may 
experience  incivility,  if  not  personal  ia- 
convenience,  and  annoyance  and  distress 
may  be  occasioned  to  himself  and  family. 

4.  State  the  proper  Christian  and  sar- 
name  and  addition  of  abode  of  the  plain- 
tiff and  defendant,  and  ages  of  both,  so  as 
to  enable  defendant's  attorney  to  take 
advantage  of  any  defect  in  the  affidavit 
or  writ,  &c.  and  prepare  in  some  respects 
for  furtlier  proceedings  in  the  cause. 

5.  State  all  the  particulars  of  the  sop- 
posed  claim  of  the  plaintiff,  by  what  wit- 
nesses you  expect  he  will  attempt  to  prov« 
the  same,  and  the  relationship,  interest, 
and  character  of  each  witness  accurately. 

6.  Supposing  it  should  be  necessary  to 
put  in  bail  to  the  action,  and  wlio  most 
swear  to  their  property,  state  tlieir  names 
and  addition,  and  particulars  of  their  pro- 
perty, and  whether  they  have  ever  before 
been  rejected  as  bail,  and  whether  tbey 
have  consented  to  become  bail  for  you. 
and  if  not,  then  immediately  apply  to 
them  and  obtain  their  consents  in  writing 
to  become  such  bail,  and  deliver  to  me 
such  consents.  And  be  certain  that  after 
having  become  bail,  they  will  not  at  any 
time  suddenly  take  alarm,  and  imprisoa 
and  render  you.  And  also  well  consider 
whether  or  not  either  of  such  persons 
could  on  the  trial  give  material  evidence 
in  support  of  your  defence,  for  if  they 
could,  then  it  would  become  necessary  to 
change  such  bail,  and  obtain  others  in 
lieu ;  and  to  avoid  that  trouble  and  ex- 
pense the  defendant  had  better  procure 
other  bail  in  the  first  instance. 

7.  State  all  the  circumstancesi  if  any, 
in  respect  of  which  you  tliiak  and  can 
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S.    A  skilful  attorney  having,   on  behalf  of  an  intended    CHAP.iv. 
fimnAff^  obtained  answers  to  all  appropriate  questions,  and    co'hs"  ib«d. 

which  answers  will  constitate  his  general  instructions  to  sue,  "~ 

will  therenpon,  before  he  has  any  communication  with  the  plaintiff '« at- 
proposed  defendant^  and  certainly  before  he  prepares  any  affi-  J>"«J'»  «>"»- 
davit  of  debt,  or  issues  any  process,  well  consider  the  right  of  varioaspoioto 
the  plaintiff,  and  the  probable  defence  ;  and  in  all  those  cases  J^J^^I^^  ^ 
in  which  a  demand^  offer  of  performance  of  a  condition  prece-  before  the  com- 
dentf  notice  of  action,  or  any  other  preliminary  step  may  by  ^^^l**  ^ 
law  be  required,  will  carefully  ascertain  whether  every  requisite 
proceeding  has  already  been  duly  had,  and  if  not,  he  will 
immediately  take  them,  and  secure  evidence  of  their  comple- 
tion.    These  have  been  fully  considered  in  a  prior  chapter,  (c) 
bat  some  of  them  appear  here  to  require  more  particular 
notice. 

4.  The  principal  difficulties  that  occasionally  arise  are  by  Ftmrihiif,  Who 
and  against  what  party  or  parties  an  action  must  or  may  be  jlff^/ptallltiffs, 
sustained,  and  in  cases  where  the  parties  interested  have  the  or  the  defeQd- 
eteeiion  or    choice,    then  by  what  circumstances  the  choice  ant^ii/ 
should  be  influenced.    Those  considerations  involve  a  com- 
prehensive and  complete  knowledge  of  law  and  equity,  and  of 
the  diflferences  between  legal  and  equitable  rights,  injuries,  and 


ntesr  that  joo  ba?e  either  «  good  defence  9.  If  ^ou  have  reason  to  apprehend 
to  the  plaintiff  *3  claim  in  wjiole  or  part,  that  your  affairs  are  in  so  deranged  a  state 
cttber  OD  the  meritt  at  justice  of  the  case,  as  to  render  it  probable,  or  even  possible, 
or  on  any  and  what  Ugul  or  technieai  ob-  that  you  will  be  obliged  to  become  a 
jectiotts.  if  either,  then  state  names  and  bankrupt,  or  obtain  your  discharge  from 
residence  of  all  the  witnesses  on  whose  the  plaintiff's  claims  under  an  insolvent 
totuBOOj  you  rely  to  prove  soch  your  act,  then  it  is  my  doty  to  apprise  you 
groonda  of  defence,  so  that  I  may  at  my  that  your  pleading  a  dilatory  plea,  or 
eariieat  convenience  examine  soch  per*  putting  the  plaintiff  to  any  useless  ex- 
sooaraapecting  their  expected  testimony;  pense  in  defending  the  action,  may  en- 
state  the  character  of  each  witness,  and  danger  your  discharge,  or  at  least  lengthen 
vbetber  they  are  adverse  or  fiivoarabie  to  your  imprisonment  under  express  enact- 
y«iir  wishes,  and  the  particular  facts  that  ments,  and  also  may  so  irritate  the  plain- 
will  be  awom  to  by  each ;  and  appoint  them  tiff  that  lie  will  shew  no  indulgence,  and 
to  come  to  my  office  on  the  «— >  day  of  stimulate  others  against  you* 

,  at  the  hour  of  ,  or  to  be  at  Lastly,   You  will  please   to  add  any 

boose  at  their  own  residences  on  kc,  communication   that  you  may  consider 

8.  Swppoakig  yonr  defence  to  be  doubt-  important  or  useful  in  the  cond  uct  of  your 

Ibl,  are  yon  prepared  to  offer  any  and  defence. 

wbftt  oompromise  or  part  payment,  either  (c)  Anie,  part  iii.  chap.  9,  page   46 

to  be  Bude  immediately,  or  when ;  and  to  73. 

whether  to  be  accompanied  by  any  third  (d)  See  leading  cases  as  to  the  joinder 

persoaa,  and  whose  guarantee  or  under-  of  parties  in  equity,  Harvey  v.  Cooke,  4 


^or  any  and  what  other  security ;  Russ.  34,  54;    The  King  tf  Spain  r, 

aa4  what  terma,  if  any,  that  you  have  Maehado,  4  Russ.  SS4  to   436—240  to 

aocarateiy  ascertained,  yon  can  for  a  cer-  341  ;   Makepmee  v.  HayUiome,  id,  i44, 

taio^ffoHil?    And  do  yon  authorise  me  568;    LUyd  ▼•    Learing,  6  Yes.  773; 

to  oiler,  with  or  withont  prejudice,  any  Chit.  £q.  big.  S17,898;  CoUyerv.  Dud- 

mdwhetpropMal?  %,  1  Tamer  &  Ross.  4M. 
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1S0  pRBimiiAim  uMitB  A<nmN^ 

CHAF.  IV.    remnkfij  and  certeialy  cosiiBtilute  bf anebes  of  law  imor^  pi^' 
vZmm'He.  <»^ly  ^^Ibad  the  daparittent  of  a  b€mrisier  who  baa  b«6B  % 

^ — '  special  f^eader,  or  of  a  very  experienced  pleader  \  and  diaHn^ 

treatiaea  have  been  vritten  on  thai  partieuUr  brweb«  fattfc 
whieh  by  Ike  reeent  alteraliena  now  reqinre  aonie  altetation«(e) 
Bat  it  ifl  eisenlial  that  #r^y  pracHHotker,  whether  barriitar» 
pleader,  or  attorney)  ahonld  hate  a  general  and  praetieal 
knowledge  of  due  braneb  of  the  law,  and  of  the  alterationa 
introdueed  by  d  «b  4  W.  4,  e.  40. 

The  general  role  is,  that  ui  hwy  an  action  mnat  be  breo^ 
in  Ae  name  of  the  party  ot  parties  in  whom  the  hgol  right 
waa  Tested  at  the  time  of  the  injury  against  the  party  or  parties 
who  eoamitted  the  injury,  and  not  fay  a  perBon  who  baa 
an  eqmtakh  interest,  unless  he  also  be  in  possession,  and  d>a 
injury  has  affected  that  possession.  As  regards  defendania  in 
actions  on  contrcKtSi  the  rule  was,  that  unless  all  parties  liable 
were  joined^  the  parties  sued  might  plead  in  abmtemient  the 
noMj^imder,  even  if  the  omitted  party  weie  abroad,  and  eranpel 
the  plaintiff  to  proceed  de  novo»  and  by  spedal  original  until 
he  had  outlawed  the  absent  contraeter;(/)  but  this  is  now 
remedied  by  S  &  4  W*  4^  c.  48,  s,  8,  wbieb  in  e&ct  takes 
away  a  plea  in  abatement  lor  najyoiiMlsr,  when  the  omitled 
parly  is  out  qt  the  kingdom,  by  oompelBng  a  party  lading 
that  plea  to  aver  therein  that  the  omitted  person  is  resident 
within  the  jurisdiction  of  the  Court,  and  to  stoear  in  his  affidct^ 
vU  of  ita  truth  that  the  party  is  so  resident,  and  shew  his  place 
of  residence  with  convenient  certainty,  (g')  But  still  if  too 
many  persons  be  sued  as  eo^eontractors,  or  if  the  plaintiff  oan* 
not  on  the  trial  prove  a  Joint  liability  in  all  the  defendants,  it 
is  in  general  ground  of  nonsuit; (A)  and  thei^efore  in  ease  of 
doubt  it  is  the  sqfer  eouate^  to  iue  on/y  thoee  per^^ne  wko 
ck(irl]/  were  originaUy  co-contractore. 

Another  remedial  extension  of  rights  of  action  is,  that  aotions 
for  torts  respecting  real  and  personal  property  may  now,  under 
certain  qualifications,  be  brought  by  or  against  exeoutore.  (i) 
On  the  other  hand,  executors  suing  in  right  of  their  testators 
are  now  personally  liable  to  pay  posts,  in  ease  theji  should  fail 

(i)  See  obtevf  atious,  ««!•«  vel,  li.  47  to  or  ii\jiir^  to  any  pwoe],  package,  or  per- 

5f  \  Cbilty  on  Pleading,  Stk  edit.  vol.  i.  aoo,  it  to  abnto  <br  want  of  JM|iuigai^ 

1  to  107,  ai  to  the  jMrffet  to  aa  action;  co-praprietor  or  co-partner  for  hire, 
and  Me  jmH  at  to  parlies  in  equity.  <^)  3&4  W.4,c,  4f,  a«a« 

(/)  Bui  new  bjT  n  G.  4  and  1  W.  4,        (J^)  3ut  tee  the  ncepi'ion  onder  Mm 

c^  68,  t.  5,  an  aeiuui  may  be  •npported  ttatuto  ^  Utijiitations  in  9  G.  4^  ^  14, 

agaiatt  any  «ne  of  leveral  ts^W  oentrao*  >.  1, 

tors,  stagecoach  preprielorB,  and  eoyiaien         (t)  3  &  4  W.  4,  c.  4t|  i,  t,  3. 
carrtfTt  by  land,  and  no  action  for  loss 
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and  Ike  Gowt  or  a  judge  uhoM  bo  dweet;  (J)  but  if  tn  «M*    chap.  it« 
raltr  w  adminit^alor  pfocted  wHb  c«pe  in  making  aH  pioper  p^^T,^'a[c. 

iaquWaa  bofera  ba  comawnaaa  faia  actioBi  it  it  not  nsual  to  ' — 

pobb  Mm  wkb  ooata.  (m) 

b  aeliaiia  in  Unm  a#  (fefic#o»  as  ease,  ixofw,  traapaaa,  va- 
piarii^  or  ejaelmenl,  ihaio  can  ba  no  plea  in  abatemnt  of  the 
DOBJaiiJor  of  a  pa?ly  liable  to  be  tuad,  nor  on  tbe  otber  hand 
it  it  any  groond  of  nensnlt  that  all  the  parties  tned  ate  not 
liable;  (n)  and  hence  it  was  soMoliBies  the  praetiee  in  those 
actiona  to  inchide  a  party  as  a  oo-defendant,  merely  or  piind^ 
pally  in  order  to  prevent  him  from  giving  eridence  for  the 
other  defendents;  but  now  by  the  3  &  4  W.  4«  c.  4&f  s.  82,  an 
aaqnittod  defendant,  or  one  with  respeet  to  whom  a  nolle  pro** 
seqni  has  been  entered^  is  entitled  to  bis  coats  in  all  actions, 
miem  the  jndge  in  ease  of  a  trial  certify  that  there  was  rea« 
sonahle  cause  for  making  such  person  a  defendant  in  the  action, 
akhoagh  before  that  enactment  that  remedy  for  an  acquitted 
defendanti  sued  with  others,  was  conBned  to  actions  of  tres« 
pass.  So  that  now,  as  regards  the  parties  to  an  action^  it  is 
essential  well  to  ascertain  the  right  to  join^  aa  well  as  the  ex- 
pediency and  propriety  of  joining  a  person,  whether  as  a  plains 
tiff  or  a  defendant,  before  the  commencement  of  such  action; 
and  in  case  there  should  he  a  mistake  in  this  respect,  the  Court 
will  not  allow  a  name  to  be  subtracted  or  added,  unless  in  cases 
where  the  statute  of  limitations  might  otherwise  bar  the  claim.(o) 
In  a  recent  case,  the  judge  upon  tbe  trial  refused  to  permit  an 
ameodnient  in  a  declaratloti  in  ejectment  on  a  joint  demise  of 
two  persons,  who  it  appeared  were  ietutnis  in  commanf  who 
cannot  properly  join  In  a  demise  in  ejectment  ;(p)  and  the  join- 
ing a  defondant,  against  whom  no  eridenoe  can  be  adduced, 
might  prejudice  a  jury,  and  upon  the  plaintiff's  closing  his  case, 
the  jodge  may  direct  an  immediate  acquittal  of  such  defendant, 
so  aa  to  render  him  competent  to  give  evidence  for  tbe  otber 
defendants*  (7) 

Should  it  appear  essential  or  expedient  that  the  name  of  a  or obteMiiffa 
partner  or  trustee,  or  husband,  or  co^ssignee,  or  oo^xecutor,  St^to  i^^wT 
or  assignee  of  an  insolvent  partner,  should  be  named  as  a  sole  name  u&  plain. 
plalntifl^  or  as  one  of  several  plaintiffli  in  a  personal  action,  or  piaintiff^n 
in  ejectment  as  a  lessor  of  tbe  plaintiff,  then  it  is  always  advi-  ^  indemnitj, 

(0  S  &  4  W  4,  c.  4t,  s.  31.  and  flmendment  thereof. 

(«)  WiOdnton  ▼.  Edwardt,  1  Bing.  N.  (p)  Doe  t.  Emngton,  3  Net.  &  Man. 

C.  SOI !  3  Dowl.  137,  S.  C.  ante,  118.  646. 

(•)  OoMit  T.  Radnidee,  S  East,  6f  •  (9)  Child  T.  Chambtrlaiu,  6  Car.  &  P. 

(9)S«pm,  Chap,  V.  as  to  process  nS. 
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CHAP.  IV. 
Who  to  bb 
Plaintiff, 


sable  in  the  first  instance  to  endeavour  to  obtain  his  express 
written  consent  that  his  name  may  be  used^  and  to  offer  such 
indemnity  against  liability  to  costs  as  he  might  reasonably  re- 
quire; and  if  he  should  refuse,  then  the  c/ra/2  of  a  sufficient 
bond,  with  two  or  more  competent  sureties,  and  conditioned 
to  indemnify  him  against  all  damages  and  costs,  should  be 
tendered  and  left  with  him  for  his  approbation,  or  some  other 
adequate  indemnity  should  be  offered  and  accompanied  with  a 
proposition,  in  case  the  sufficiency  of  the  sureties  should  be  dis- 
puted, to  refer  that  question  to  some  competent  person.  (;) 


Form  of  and 
coodition  of  b 
bond  to  indem- 
nif J  BgBiiwt 

GOttB. 


Form  of  letter 
to  acoompaiiT 
the  draft  of  the 
bond,  and  to  be 
deli?ered  to 
Y.Z. 


(q)  See  ant$,  vol.  i.  505,  and  Spiar  ▼.  Todd,  3  Tjrw.  Rep.  172,  and  cases  there 
collected.  Id  general,  the  tender  of  the  drrft  of  an  indemiuity  bond,  on  onstamped 
paper,  for  approbation,  in  the  first  instance,  suffices,  ante,  vol,  i.  505.  The  obliga- 
tory part  of  the  bond  should  be  in  an  adequate  penal  sum  to  cover  the  ntmost 
possible  amount  of  costs,  from  the  commencement  of  the  suit  to  the  determination 
of  a  writ  of  error  in  the  House  of  Lords,  and  be  from  the  parties  beneficially 
interested,  and  two  or  more  sufficient  sureties  jointly  and  severally.  The  condition 
may  be  as  follows :  "  Whereas  the  above  bounden  A.  B.  claims  to  be  entitled  to 
recover  from  CD.  of,  &c.  the  sum  of  500/.  and  upwards,  and  hath  been  advised  that  it 
Is  essential  in  any  proceeding  for  tlie  recovery  thereof  to  use  the  name  of  the  atwve 
named  Y.  Z.  as  a  plaintiff,  either  jointly  or  separately  with  some  other  person,  and 
the  said  A.  B.  hath  requested  the  said  Y.  Z.  to  permit  and  suffer  bis  name  to  be  osed 
in  an  action  or  other  proceedings  against  the  said  C.  D.,  for  the  recovery  of  the  said 
claim,  and  hath  proposed  to  indemnify  him  from  all  consequences,  and  the  abore 
A.  B.,  £.  F.,  and  G.  H.,  have  consented  to  execute  and  deliver  the  above  writing 
obligatory  to  the  said  Y.  Z.  for  that  purpose :  Now  therefore  the  condition  of  the 
above  written  obligation  is  such  that  if  the  said  A.  B.,  £.  F.  and  G.  H.,  or  one  of 
them,  or  tlie  heirs,  executors,  or  administrators  of  either  of  them,  do  and  sliaJI  from 
time  to  Ume  and  at  all  times  hereafter  indemnify  and  save  harmless  the  said  Y.  Z., 
and  his  heirs,  executors  and  administrators,  his  estate,  goods  and  chattels,  from  and 
against  all  damages,  costs,  expenses  and  charges,  that  he  or  his  heirs,  executors,  ad- 
ministrators or  assigns,  shall  or  may  incur,  or  become  liable  to  bear,  pay  or  sustain, 
for  or  by  reason  or  on  account  of  his  the  said  Y.  Z.'8  name  being  or  having  been  used 
in  any  action  or  proceedings  whatsoever  aeainst  the  said  C.  D.,  or  his  executors,  ad- 
ministrators or  assigns,  for  the  recovery  of  the  said  claim,  and  also,  if  the  said  A.  B., 
£.  F.  and  G.  H.,  or  one  of  them,  do  and  shall  pay  to  the  said  Y.  Z.  lawful  interest 
for  and  upon  any  sum  or  sums  of  money  that  he  the  said  Y.  Z.,  or  his  executors  or 
administrators  may  be  obliged  to  pay  by  reason  of  the  premises,  then  this  obligation 
is  to  be  void  and  of  do  effect ;  but  otherwise  to  stand  and  remain  in  full  force. 

A.B.    (L.S.) 
E.F.    (L.S.) 
G*H.    (L.S.) 
Sur, 
Please  to  take  notice,  that  in  consideration  of  your  permitting  your  name  to  be 
used  in  an  action  or  oUior  proceedings  against  C.  D.  for  the  recovery  of  VK)/.  and 
upwards,  which  the  said  A,  B.  is  beneficially  entitled  to  receive,  and  which  he  is 
advised  must  he  sued  for  in  your  name;  we  the  said  A.  B.,  C  F.  and  G.  H.,  are 
ready  and  willing  to  execute  a  bond  conditioned  as  in  the  accompanying  draft,  or 
such  other  bond  or  security  as  you  may  reasonably  require  as  an  indemnity  against 
any  liability  you  might  thereby  incur.    And  for  references  respecting  our  competency 
to  become  security  to  you  for  the  purpose  aforesaid,  we  refer  you  to  &c.  (here  state 
referees  and  their  residence,)  and  we  request  you  to  approve  or  make  reasonable 
alterations  in  the  said  draft  as  you  may  think  fit  or  be  advised  to  introduce,  and  to 

return  the  same  to  Mr. ,  of,  ficc,  as  attorney  for  the  said  A.  B.,  Or  to  send 

to  him  the  draft  of  such  other  security  as  you  may  reasonably  require,  on  or  before 

the day  of  '  instant,  and  to  fix  a  time  and  place  for  our  executing  the 

proper  security  in  the  presence  of  yourself  or  vour  solicitor.    Dated  on 
To  Mr.  Y.  Z. 

A.B. 
E.  F. 
G.H. 
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If  this  be  not  done  before  the  suit  has  been  commenced,  or  chap.  iv. 
at  least  before  any  application  to  the  Court  has  been  made  to  p^fi°  ti^fm. 
stay  the  proceedings,   the  party  beneficially  interested  may  &c. 

incur  the  costs  of  a  motion  by  the  person  whose  name  has  been 
used  without  previous  leave,  or  may  incur  the  risk  of  a  release 
being  pleaded  at  the  trial,  which,  although  it  may  perhaps  be 
afterwards  got  rid  of  upon  motion,  may  yet  occasion  increased 
expense  and  delay,  (r) 

It  seems  to  have  been  considered,  that  if  a  wife  live  separate 
from  her  husband,  or  carry  on  a  separate  trade  with  his  con^ 
sent,  he  impliedly  engages  to  permit  his  name  to  be  used  in  all 
proper  proceedings,  {s)  But  according  to  a  subsequent  case, 
the  Courts  will  not  suffer  the  action  to  proceed  until  the  hus- 
band has  been  sufficiently  indemnified  according  to  the  judg* 
ment  of  the  master ;  (/)  and  therefore  the  safest  course  is  first 
to  tender  an  indemnity ;  and  in  deeds  of  separation  it  is  ad- 
visable to  introduce  an  express  power  to  use  the  husband's 
name  on  all  proper  occasions,  (u)  And  where  an  action  was 
brought  by  two  out  of  four  executors,  and  those  who  were  not 
joined  in  the  action  released  to  the  defendant,  who  pleaded 
the  release  puis  darrein  continuance,  the  Court  refused  to  set 
aside  such  plea,  the  plaintiff  having  failed  to  establish  a  case  of 
fraud ;  and  as  a  general  rule  a  plea  of  that  nature  is  not  to  be 
set  aside  unless  in  a  case  of  gross  fraud,  (x)  But  it  is  consi- 
dered that  creditors  in  general  have  a  just  right  to  require 
assignees  or  trustees  to  sue  for  the  recovery  of  claims  due  to 
the  estate,  (y) 

It  has  abo  been  decided,  that  a  solvent  partner  may,  without 
asking  permission  to  do  so,  sue  out  a  writ  in  the  name  of  him- 
self and  co-partner,  or  if  the  latter  has  been  bankrupt,  then  in  the 
names  of  his  assignees  as  well  as  his  own,  in  order  to  recover  a 
debt  due  to  the  partnership :  though  the  objecting  partner  might 
apply  to  stay  proceedings  until  the  partner  so  suing  has  given 
him  security  against  costs,  or  he  might  go  into  equity  to  prevent 
him  firom  receiving  the  proceeds ;  and  therefore  a  motion  to 
set  aside  the  writ  and  proceedings  in  such  a  case,  was  dis- 


M  Spieer  v.  Todd,  t  Tyrw.  Kep.  172,         (t)  Morgan  and  wife  ▼.  Thomas,  2  C.  & 


there  cited ;  and  1  Chitty  on  M.  388. 

Fleadiog,  5  ed.  696,  note  (e).  (u)  See  4  Bar.  &  Aid.  419. 

(s)  Ckambm  y.  Donaldtm,  9  East,  47 1-;  (x)  Herbert  v.  Pigott,  %  Cromp.  &  M. 

4  Bv.  &  Aid.  419 ;  1  Cbittj  on  Plead-  384;  but  see  Smith  v.  Newman,  4  Bar.  k 

lag,  5ed.  696,  note.     In  the  Ecclesias-  Aid.  419;   7  Taunt.    421;    1  Cliitty's 

tksl  Coort,  we  have  seen,  a  wife  nay  Plead.  5  ed.  696,  note  (e). 

sac  alone,  ante,  vol.  li.  p.  467.  (y)  See  Law  Journal,   October,  1833, 


Morris   r.  Hemingway,  1   Hagg.  R.  4;      p.  488  ;  Ex  parte  Ry landsm  rt  Elm,  8 
3  Add,  n.  t5U  Peacon  &  Cbitty,  392. 
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CHAP.  i7,    cbar^ed  witb  oosts.  (r)    In  ease  of  bRnkriipfey,  tke  6  6.  4,  c. 

FtTrJtm      ^^*  6xpf esflty  authorises  the  assignees  of  a  bai^rupt  partner  td 

&c*         use  that  of  the  solvent  partner,  but  direeta  that  stwh  solvent 

jmtitiet  sfiall  be  indemnifiedi  and  also  have  anch  proporfioft  of 

theatifn  recfovered  as  the  Chancellor  sfadl  think  fit  (^ 

Sixthly,  Of  the  With  respect  to  the  form  of  action,  nn^estionably  H  )s  iMre 
Ictbi  to  bl  especially  the  duty  of  a  professed  special  pleader,  either  at  the 
observe,  bar  or  practising  under  it,  to  be  particularly  well  informed 

upon  that  subject.  But  as  it  is  always  important  that  every 
practising  attorney  should  have  and  exercise  considerate 
htiowledge  of  the  subject,  so  as  never  entirely  to  depend  on 
any  third  person,  but  be  able  to  exert  his  own  care  and  judg* 
ment  relating  to  the  pleadings,  it  is  most  essential  in  the  turii 
and  declaration  not  only  to  adopt  that  form  of  pleading  which 
C£tn  in  point  of  law  be  sustained  by  the  evidence  on  the  trial, 
but  also  frequently  to  exercise  a  judicious  choice  at  one  cf 
several  forms  when  a  choice  is  permitted  by  law,  and  as  many 
clauses  will  not  afford  the  expense  of  taking  the  opinion  of 
coutisel  or  special  pleader,  it  is  incumbent  on  etery  attorney  to 
obtain  at  least  a  general  knowledge  of  all  the  usual  forms  and 
their  applicability,  and  even  when  they  have  been  settled  by  a 
profbssed  pleader,  to  examine  the  ssme  carefully  with  the 
fiicts,  and  exercise  bis  oWii  judgment  on  their  sufficiency,  and 
if  he  doubt,  td  suggest  such  doubt  to  the  cotinsel  or  pleader. 
The^e  arfe  iisually  divided  into  forms  ex  contractu  and  forms 
ex  delicto;  the  former  are  assumpsit,  debt,  covenant,  and  de- 
tinue, Whidh  latter  nJay  hdwevef  be  sometimes  ex  delicto  i  and 
those  strictly  ex  delicto  are  case,  trover,  replevin,  trespass 
atid  C|jecttnent.  The  choice  of  the  form  of  action  depends 
on  ihefact^,  and  whether  the  gtound  of  complaint  or  tause  of 
fiction  be  the  non-payment  of  a  debt  or  other  breach  df  con*- 
tract,  or  for  a  tort ;  and  if  the  former,  then  whether  the  sum 
became  due  upon  a  simple  contract  or  upon  a  deed  or  record, 
for  in  the  fornier  case  the  form  of  action  might  be  assumpsit  or 
debt,  though  in  the  latter  only  debt;  or  in  case  of  a  record, 
debt  or  scire  facias ;  and  if  the  claim  be  for  damages  in  respect 
of  a  breach  of  contract,  then  the  form  of  action  must,  if  the 
contract  were  not  under  seal,  be  assumpsit,  or  if  under  sesl, 
then  covenant.  But  where  a  contract  and  a  public  duty  con- 
ctir,  as  in  an  action  against  a  carrier,  innkeeper,  &c.  sometimes 
the  plaintiff  may  treat  the  non-observance  of  the  duty  as  the 

(i)  Whkehead  r.  Bughett  4  Tyrlr.  R.         (b)  See  these  fally  considered,  1  Chit* 
9t  $  S  C.  Sc  M.  SIS,  S.  C.  on  Pleading,  107  to  S4S. 

(a)  6G.4,c.l6,s.89. 
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cause  of  action,  and  declare  in  case.  If  the  action  be  for  de^  CHAP.  IV. 
Unmng  a  deed,  &c.  then  the  plaintiff  has  the  election  of  an  ^lov. 
action  of  detinue  or  trover.  If  for  a  mere  trespass  or  injury, 
without  any  contract  express  or  implied,  then  the  form  of 
remedy  must  be  an  action  on  the  case,  trover^  trespass^  re* 
pkvin  or  ejeetment,  depending  on  the  varying  circumstances 
of  each  case,  and  as  well  on  the  nature  of  the  thing  injured, 
as  on  the  nature  of  the  injury  to  the  same,  whether  direct 
or  only  consequential,  and  also  on  the  plaintiff's  interest 
therein,  and  whether  he  was  in  actual  possession^  or  had 
only  a  future  right  of  possession.  The  different  forms  of  ac« 
iion,  and  their  application,  in  general  depend  on  the  common 
lawy  but  sometimes  are  prescribed  by  statute,  and  not  always 
with  the  propriety  that  was  observed  by  our  ancestors,  as  exem* 
plified  by  the  enactments  in  43  G.  S,  c.  141,  s.  2,  which  pre* 
scribes  that  if  a  trespass  has  been  committed  under  a  convic- 
tion that  has  been  quashed^  the  declaration  (and  now  the  writ) 
shall  be  in  ease  for  maUciously  doing  the  act  complained  of. 

Formerly  (excepting  in  process  to  arrest  the  defendant,  and 
in  proceedings  on  a  recognizance  of  bail,)  it  was  not  necessary 
to  decide  upon  the  form  of  action  until  the  declaration  was 
framed.  But  since  the  statute  for  enforcing  the  uniformity  of 
process,  2  W.  4,  c.  89,  requires  the  form  of  action  to  be  stated 
in  all  process,  it  is  necessary  to  state  the  same,  though  very 
concisely,  even  in  a  serviceable  writ  of  summons ;  so  that  now 
it  is  incumbent  on  every  practitioner  to  determine  upon  the 
form  of  action  before  he  issues  the  first  writ  or  process,  and 
the  copy  of  the  before-mentioned  instructions  should  be  sent 
from  the  country  to  the  London  agent  in  the  first  instance, 
thereby  enabling  the  latter  to  decide  upon  the  form  of  each, 
and  insert  it  correctly  in  the  writ.  The  skill  of  the  practi- 
tioner is  evinced  as  much,  if  not  more,  in  the  judicious  choice 
of  the  form  of  remedy,  as  in  the  interior  structure  of  the  decla- 
ration. Sec.  Thus,  as  the  interpleader  act  only  applies  to  the 
enumerated  actions  of  assumpsit,  debt,  detinue  and  trover, 
a  plaintiff,  by  issuing  his  writ  in  covenant  or  trespass^  or  tres- 
pass on  the  cases  may,  by  a  small  variation,  preclude  the  de- 
fendant from  afterwards  availing  himself  of  the  provisions  in 
that  act  (c) 

In  cases  of  reasonable  doubt,  not  merely  on  the  right  of  ac-  Siventhiy,  Of 

«•■   «         «  ...  r  J    taking  coun- 

tion,  but  who  should  be  the  proper  parties  to  sue  or  be  sued^  ,el'i  opinion. 

(c)  Ante,  vol.  ii.  346. 
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CHAP.  tv.  or  upon  the /on?!  of  action^  or  of  the  pleadings,  it  is  certainly 
OPINION?     incumbent  on  an  attorney  to  take  counsel's  opinion  upon  a  vergf 

'  "  explicit  and  accurate  statement  of  the  facts,  ap^royedot  by  Ae 

client  upon  his  careful  examination,  and  sometimes  not  drawn 
up  until  the  witnesses  also  have  been  examined,  and  with  pro- 
per questions,  and  the  reasonable  expense  of  which  will  now  be 
allowed  in  taxing  costs,  even  between  party  and  party,  and  cer- 
tainly so  between  an  attorney  and  his  client,  (d)  And  such 
opinion,  when  positive,  will  in  general,  if  obtained  upon  a  care^ 
fully  weU  draum  case,  protect  the  attorney  from  any  action  for 
acting  strictly  in  accordance  with  that  opinion,  however  erro- 
neous in  law  it  may  have  been,  (e)  The  case  should  be  so 
distinctly  stated,  with  separate  questions,  as  to  require  specific 
and  distinct  answers  upon  the  principal  questions  arising  from 
the  statement  of  facts,  viz.  1st,  the  general  right  of  action ; 
Sndly,  who  should  be  the  parties,  either  as  plaintiffs  or  de* 
fendants ;  Sdly,  the  form  of  action  and  declaration;  4thly,  the 
evidence  to  sustain  the  action  or  defence ;  and  dthly,  whether 
any  and  what/»r/A^r  inquiries  into  facts  be  essential  ?  (/) 

Eighthly,  0(  re-  We  have  in  the  preceding  pages  adverted  to  the  expediency 
taining  counsel,  and  duty  of  an  attorney  for  a  plaintiff,  in  cases  of  difficulty  or 
importance,  of  retaining  one  or  more  of  the  most  able  counsel 
before  the  defendant  has  the  least  intimation  of  the  intended 
proceedings,  (g)  Although  there  are  very  many  counsel  of 
great  ability,  yet  there  are  very  few  of  commanding  and  super- 
eminent  talent  as  Nisi  Prius  advocates,  and  hence  the  result 
of  a  cause  may  frequently  depend  on  securing  one  of  the  latter. 


(d^  Ante,  vol.  ii.  43*  note  (e).  3rd]j.  What  aliould  be  the  form  afae- 
(e)  Ante,  vol.  ii.  31,  2S,  3S,  33,  and  tion  expressed  in  the  writ  and  in  tbede- 
as  to  what  opinion,  id,  43*  claration  ? 
Suecesled  foim  ^f^  ^^^^  slating  the  facts  in  natural  4thlj.  Will  the  above  stated  evidence 
of  case  for  ^^^^^  of  time,  and  as  it  is  expected  they  be  sufficient  to  entitle  the  plaintiff  to  a 
coonscrs  or  *^*"  ***  proved,  the  case  may  conclude  verdict  at  law,  and  if  not,  in  what  re- 
uleader*s  oni-  somewhat  to  the  following  effect.  "As  spects  mast  the  evidence  be  improved  ? 
"•  ^  '  the  parties  interested  will  entirely  be  go-  5thly.  You  are  requested  to  suggest 
verned  by  your  opinion,  and  an  action,  if  any  proper  inquiries  after  any  and  what 
not  successful,  would  be  ruinous,  you  will  further  evidence  that  you  may  deem  ad- 
be  pleased  to  give  decided  and  explicit  visable ;  and  also  such  precaotionary 
answers  to  the  following  questions :  measures,  if  any,  to  be  adopted,  and 
1st.  Supposing  the  above  statements  when,  or  any  other  proceeding  tending  to 
can  be  distmctly  proved,  are  tlie  com-  the  advantoge  or  security  of  the  parties 
plaining  parties  clearly  entitled  to  recover  interested  ? 

at  law  f — and  if  not,  why  ? — and  if  not,  is         6lhly.  Whether,  upon  the  whole,  the 

there  any  and  what  remedy  in  equity  or  parties  interested  may  proceed  in  the  ac- 

otherwise  ?  tion  recommended  by  you  with  confidence 

2udly.  Who  should  be  the  plaintiffs  of  success? 
and  who  the  defendants  ?  (^)  ilnfe,  vol.  ii.  71,  SfS. 
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The  ordinary  retaining  fee  in  a  single  cause  is  one  guinea.    A    chap.  iv. 
general  retainer^  securing  the  counsel  for  the  client  in  every     ^Jy^J.^JI® 

case  in  which  he  may  be  a  party,  either  separately  or  jointly  

with  others,  is  five  guineas.  At  law  a  retainer,  whether  spe- 
cial or  general,  and  either  on  the  part  of  a  plaintiff  or  a  de- 
fendant, may  be  given  before  any  process  has  issued,  and  if 
duly  given  in  the  cause  continues  until  its  conclusion,  and  does 
not  always  require  renewal  every  year ;  (A)  but  care  must  be 
observed  that  the  names  of  the  parties  be  properly  stated,  or  it 
wiO  not  preclude  the  opponent  from  afterwards  giving  a  correct 
retainer.  If  however  a  retainer  be  A.  B.  and  others  against 
C.  D.  and  others,  it  will  secure  the  counsel  whatever  persons 
may  be  afterwards  named  in  the  cause,  provided  the  name  of 
the  party  particularized  be  one.  In  equity  it  seems  that  a 
special  or  particular  retainer  is  of  no  efficacy  unless  given  after 
bill  filed,  though  it  is  otherwise  as  to  a  general  retainer,  (i) 

With  respect  to  the  obligatory  effect  of  a  retainer,  it  seems 
incumbent  on  a  solicitor  to  give  afresh  retainer  the  instant  the 
fbrmer  has  according  to  usage  become  inoperative,  for  other- 
wise the  opponent  may  by  offering  his  retainer,  or  even  tender- 
ing a  brief,  obtain  the  assistance  of  the  same  counsel  against 
his  former  client ;  and  there  is  no  distinction  in  this  respect 
between  cases  where  such  counsel  may  have  become  coii/i- 
deniitiUy  acquainted  with  secret  information  which  he  possibly 
might  afterwards  use  injuriously  against  his  former  client    If  it 
were  otherwise,  and  if,  as  has  been  insisted  by  some,  it  were  in- 
cumbent on  counsel,  before  he  received  a  retainer  or  brief  from 
the  opponent,  to  send  to  his  first  client  to  know  whether  it  was 
his  intention  to  give  a  second  retainer,  he  might  appear  inde- 
corously to  seek  employment,  and  also  have  to  submit  to  the 
risk  of  an  answer  that  his  assistance  was  no  longer  required,  a 
situation  in  which  no  counsel  ought  to  be  placed  ;  and  if  one 
retainer  were  to  operate  perpetually  there  would  never  be  a 
second.     Moreover,  it  is  not  to  be  believed  that  any  counsel 
worth  retaining  will  be  so  dishonourably  inclined  as  to  make 
undue  use  of  any  information  he  may  have  confidentially  ob- 
tained.    Perhaps,  however,  the  more  honourable  conduct  is 
to  decline  holding  a  brief  on  either  side  when  any  previous 
confidential  communication  might  be  deemed  prejudicial  to 
the  prior  client.    A  case  on  this  subject  recently  occurred  at 

(Jk)  Bot  a  retainer  fot  the  asiiwa  most     the  term  precediug  the  following  assises, 
be  rtntwed  on  or  before  the  last  day  of         (t)  AnU^  part  Ui.  7t,  new  ed«  note. 
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the  Rolls  Court,  and  is  stated  in  the  note.(i)  If  a  retoiner 
(then  called  a  stifling  retainer)  be  given  and  not  followed  in 
due  time  with  the  delivery  of  a  brief,  we  have  on  record  a 
spirited  instance  in  the  celebrated  Mr.  Dunning^  of  his  after- 
wards taking  a  brief  on  the  other  side.  (J)  The  form  of  a  re- 
tainer is  subscribed,  {k) 


Ninthly,  Of  the      We  have  in  a  prior  page  shewn  that  sometimes  an  actual  cfc- 

P|"°^^'^J^     mand  of  goods  or  money  may  be  indispensable^  (l)  and  have  ad- 

before  action,     verted  to  the  expediency  (unless  it  is  expected  that  the  defendant 

will  abscond  or  avoid  the  service  of  process)  of  the  plaintiflTs 

attorney  addressing  a  civil  letter  to  the  defendant,  stating  his 


(i)  RoUt  Court,  Saturday,  February 
fd,  1835.— In  re  Baytii,  Martin,  Grout, 
and  Brown,  Partners,  Mr.  Bickersteth 
moved  in  this  case  for  an  order  of  the 
Court  that  the  plaintiff,  Martin,  might  be 
permitted  full  liberty  to  inspect  the  works 
at  a  manufactory  for  the  finishing  of  silk, 
and  particularly  Norwich  crape,  con- 
ducted at  Ponder's  End,  by  the  defend- 
ants, with  whom  he  is  in  partnership.  He 
then  stated  the  circumstances  of  the  case. 
The  learned  counsel  said  that  this  motion 
had  a  second  object  in  view,  which  was  of 
considerable  importance.  In  the  suit  be- 
tween the  partners,  Mr.  Kindersley  had 
been  counsel  for  the  plaintiff.  It  so  hap- 
pened, however,  that  after  that  gentleman 
h«d  been  promoted  to  the  honour  of  a 
silk  gown,  he  had  not  received  a  retainer. 
He  was  then  proffered  a  retainer  by  the 
other  side,  thereby  carrying  all  the  in- 
formation which  he  had  confidentially  ac- 
quired when  acting  for  the  plaintiff. 
There  was  a  good  deal  of  obKurity  and 


indecision,  the  learned  counsel  remarked, 
in  regard  lo  the  practice  of  counsel  in 
such  cases.  Lord  Eldon  had  remarked 
that  he  considered  that  counsel  should  not 
accept  a  retainer  in  opposition  to  a  fiMUcr 
client  without  giving  the  latter  notice,  and 
the  option  of  again  retaining  him.  Ko 
decision,  however,  was  come  to  on  the 
point.  It  was  important  that  his  Honour 
should,  in  this  case,  settle  it,  and  in  bb 
order  restrain  Mr.  Kindersley  from  ap- 
pearing in  the  suit  in  opposition  to  the 
plaintiff. 

His  Honour  said  that,  with  regard  to 
the  question  respecting  the  retaining  of 
counsel,  he  could  not  interfere — be  bad 
himself  been  in  a  case  where  a  like  appli- 
cation bad  been  made  to  Lord  Eldon,  in 
which  his  jordship  declined  a  decision. 
The  order  therefore  should  be  made  to 
secure  to  him  the  principal  object  of  (be 
notice  of  motion,  but  without  costs. 

0')  See  Palmer's  Prac  House  of  Lords, 
p.  14. 


forms  of  re»  (^)  In  t^e  K.  B.,  C.  P«,  or  Excb.  t  William  Jones,  Plaintiff, 

tainer  of  coua-  Between^  and 

gel.  C  Thomas  King,  Defendant. 

Retaker  on  behalf  of  the  above  plaintiff  [or  defendant],  Mr.  Serjeant  Wilde,  One 
Oninea*  J.  and  W.,  Temple, 

Febniai7  4th,  18S5. 
In  Parliament. 

In  the  matter  of  an  intended  petition  against  the  return  of —  Bailey,  Esq. 

for  the  city  of  Worcester. 
Retainer  to  Mr.  Serjeant  M.,  Five  Guineas. 

For  the  petitioners.  B.  S.  and  C,  Essex  Street, 

January  30tb,  18S5. 
In  the  House  of  Lords  the  form  of  a  general  retainer  runs  thus  :— 

**  Mr.  Attomev-Gencral  [or  Mr. ,]  is  retained  for  A.  B.  in  all  appeals  which 

shall  be  brought  by  or  against  him,  or  in  which  he  shall  be  appellant  or  respondent 


Fee,  Five  Guineas*    [Here  add  the  date.] 
And  see  a  form  Palmer's  Prac.  Lords,  14,  66. 


C.  P.,  Agent" 


(2)  Ant$,  vol,  ii,  56,  and  tee  suggested  form,  id.  and  poiti 
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iDfltnictioiifi  to  sue  and  the  atmoet  fpreirious  tune  be  can  allow,    CHAF.lv. 
and  tluit  after  the  expiration  of  that  time  he  must  obey  his  in-  ^^"^^^^ 
^mctioasy  and  requesting  the  defendant  to  name  his  attorney  •— — —— 
to  ifhom  process  may  be  sent  for  an  undertaking  to  appear  or 
t»  put  in  and  perfect  bail,  and  thereby  save  the  defendant  any 
]  annoyance  or  inconvenience  by  personal  service  of  the 
I  or  arrest.  Such  letter  shouM  allow  a  reasonable  tine  for 
the  defendant  to  satisfy  the  claim  if  so  disposed,  or  if  resolved  to 
resist  the  claim  to  consult  an  attorney  or  to  procure  bail.    Cour'* 
tesy  in  this  respect  in  general  avoids  acrimony,  and  disposes  a 
defimdant  the  more  to  exert  himself  to  discharge  the  claim,  or 
at  least  not  to  interpose  vexatious  objections  to  accidental 
irregularities  that  possibly  may  occur.    The  form  of  letter  may 
▼ary  aooorduig  to  circumstances,  that  given  in  the  subscribed 
note  may  assist  (I) 

Formerly  there  was  not  any  written  rule  of  Court  respecting 
any  allowance  or  remuneration  for  writing  letters  before  action, 
bat  the  masters  and  prothonotaries  of  each  Court  had  rules  of 
tbeir  own.  In  all  the  Courts,  if  the  plaintiff's  attorney  could 
produce  a  letter  in  answer  to  one  that  had  been  written  apply- 
ing for  the  debt,  it  was  conclusive  that  such  a  letter  had  been 
sent,  and  Ss.  6d.  (not  5s.)  was  invariably  allowed  for  it.  So  if 
the  party  or  attorney  opponng  the  taxation  admitted  that  a 
letter  had  been  written,  then  the  Ss.  6d.  is  allowed.  In  the 
Exchequer,  where  no  letter  in  answer  could  be  produced, 
and  where  the  party  or  attorney  opposing  the  bill  would 
not  admit  that  a  letter  had  been  sent,  still  if  the  attorney  who 
supported  the  bill  stated  positively  that  a  letter  had  been 
sent,  then  the  masters  in  that  Court  would  allow  it.  In  the 
King's  Bench  and  Common  Pleas  it  was  different.  In  those 
Courts  if  no  letter  or  answer  could  be  produced,  and  the  party 
or  attorney  opposing  the  bill  would  not  admit  that  a  letter  had 
been  sent,  the  masters  and  prothonotaries  disallowed  it,  unless 

(OSir, 

I  MB  HKlriictad  by  Messn.  — ^  of  "»*^»  «8  tlieir  attorney,  iamedlBtely  to  com-  form  of  letted 
meaet  an  action  against  you  for  the  recovery  of  tbeir  daioa  of  £— »  and  in-  of  plaintiff's  at' 
tereat  Hiereon ;  and  as  they  have  repeatedly  applied  to  you  for  pajrment  without  effect,  torney  to  the 
B0  airtber  delay  wiU  be  adaiiasible,  and  uniess  tbe  aaid  daiB,  with  interest  tbcreon,  Intended  de- 
(trhicb  I  hereby  demand  in  pursuance  of  tbe  statute  3  &  4  W.  4,  c.  42»  witboot  fendant. 
prejudice  to   tliB  numerous  other  previous    demands  of  interest,)  be  paid  on  or 

bddre  tbe  -^--  day  oC ,  Instant,  I  most,  in  porsoaoce  of  nv  instmcttootf 

immediately  afterwards  issue  process  against  ^ou.  You  will  be  pleased  to  inform  mo 
bj  nstam  of  post  wlielber  yoa  will  pay  the  said  debt  and  interest,  with  Si.  6d.  for  this 
l^ter,  before  tbe  above  appointed  time,  for  if  not,  further  expense  will  be  incurred  in 
pie  paring  the  necessary  process.  As  it  is  not  the  wish  of  Messrs.  — —  or  myself  to 
pot  you  to  avoidable  inconvenience,  pray  inform  me  the  name  of  your  attorney  who 
viU  imdtftaka  to  pot  in  and  justify  bail  or  enter  an  appearance  to  tbe  action  we  may 

commence.    Dated,  &c.  G.  H.  of  No. ,  —  Street,  London, 

Attomay  for  tlaa  said  Measra.  — t 

To  Mr. 
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CHAP«IV.    the  attorney  who  supported  the  bill  could  make  an  affidavii 
^"action?**  *^*  »^  ^»s  sent,  which  he  had  a  right  to  do,  and  the  3*.  6rf. 

for  the  letter  and  the  costs  of  the  affidavit,  if  it  be  required^ 

were  then  allowed. 

Now  a  fee  of  Ss.  6d.  is  allowed  In  every  case  for  the  letter^ 
if  sent  before  action  brought,  and  when  the  claim  exceeds  SO/. 
But  by  an  express  rule  commencing  in  operation  on  15th  March* 
1834,  directions  were  given  to  taxing  officers,  in  cases  where  the 
sum  recovered  shall  not  exceed  20L  without  costs,  that  the  plain- 
tiff's costs  shall  be  taxed  according  to  the  reduced  scale  there- 
unto  annexed,  and  the  first  item  in  that  scale  allows  for  a  letter 
before  action,  ifsenif  two  shillings ;  but  provides  that  if  the  ac« 
tion  be  tried  before  a  judge  of  the  superior  Courts,  or  judge  of 
assize,  if  he  certify  on  the  postea  that  the  cause  was  proper  to 
be  tried  before  him,  and  not  before  a  sheriff  or  judge  of  an 
inferior  Court,  then  the  costs  shall  be  taxed  upon  the  usual 
scale.  (fTi)  In  a  recent  case  it  was  established  that  an  attorney  is 
entitled  to  his  costs  for  writing  a  letter  demanding  a  debt  from  a 
defendant  before  writ  issued,  and  that  he  may  proceed  in 
the  action,  unless  the  same  be  paid,  even  after  payment  of  the 
debt  before  a  writ  was  issued.  («)  Thus  where  the  plaintiff's 
attorney  wrote  to  the  defendant  demanding  payment  of  a  debt 
and  5s.  for  his  letter,  and  the  defendant  wrote  in  answer  that 
he  would  remit  the  amount  in  a  fortnight,  and  the  attorney  on 
the  14th  April  replied  that  if  the  debt  were  paid  on  the 
Slst  April  no  further  expense  would  be  incurred  ;  but  at  the 
same  time  demanded  \Ss.  M,  for  his  costs.  The  defendant  on 
the  same  day,  before  he  received  the  second  letter,  remitted 
the  debt  to  the  plaintiff,  and  on  the  day  following  it  was  re- 
ceived by  the  latter  and  a  receipt  given.  And  the  attorney, 
on  the  day  the  money  was  received  by  the  plaintiff,  sued  out  a 
writ  in  order  to  secure  the  payment  of  his  costs.  Learning 
afterwards  that  the  plaintiff  had  been  paid,  he  informed 
the  defendant  that  unless  the  sum  of  1/.  Is.  was  paid  to 
him  he  would  proceed  in  the  action  for  costs,  at  the  same 
time  informing  him  that  he  would  not  charge  for  the  writ  if 
the  money  and  costs  at  first  demanded  were  paid.  But  as  the 
defendant  refused  to  pay  those  costs  the  attorney  proceeded 
with  the  action,  and  thereupon  the  defendant  obtained  a  rule 
nisi  to  stay  proceedings ;  and  upon  cause  shewn,  the  Court  said 


^m)  Wordworth's  Rules,  153, 154.  1  Dowl.  Pr,  C.  St5,  oniUiDg  couosel'ft 

(n)  Morriton  v«    Simmert   1    Bar.  &     arguments. 
Adolp.  559,    and  apparently  stated    in 
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« the  defendant,  by  remitting  the  amount  of  the  debt  to  the  CHAP.  iv« 
plaintiff  instead  of  his  attorney,  was  guilty  of  a  breach  of  good  ""101^** 
faith.  If  a  writ  had  been  issued  before  payment  of  the  debt,  — — — 
the  attorney  might  have  charged  for  the  costs  of  the  writ  and 
&.  8d  for  instructions.  The  proceedings  can  only  be  stayed 
on  the  terms  of  paying  the  IS^.  M.  and  the  costs  of  the  appli- 
cation." (o)  This  decision  appears  to  establish  that  an  attorney 
eannoi  be  prejudiced  by  his  eaurtesy  in  writing  and  actually 
sending  a  letter,  and  that  the  trouble  of  so  doing  must,  if  he 
insist,  be  paid  by  the  opponent.  In  short,  where  there  has 
been  any  default  at  any  time  in  readiness  to  pay  a  debt,  the 
defendant  could  not  support  a  plea  of  tender  averring  as  is 
essential  tout  temp  pret,  and  consequently  cannot  get  rid  of 
any  costs  or  expenses  reasonably  incurred,  and  on  that  account 
tbe  Courts  sustain  the  charge/or  a  letter  bona  fide  written  and 
sent  before  the  commencement  of  an  action,  {p) 

But  perhaps  the  most  important  consideration,  coUatercd  to  T§takiy,  Wbe- 
the  trial  of  the  merits,  is  whether  the  plaintiff  should  proceed  ^'ib",**'' 
to  arrest  the  defenclant,  or  prefer  mere  serviceable  process,  intended  de- 
We  shall  in  another  chapter  consider  all  the  peculiarities  and       ^^ 
practical  consequences  of  proceeding  by  bailable  process,  but 
a  few  observations  in  thb  place  as  regards  the  propriety  or 
expediency  of  adopting  that  proceeding,  may  not  be  improper. 
In  general,  unless  there  be  strong  grounds  to  fear  that  the  de*  Reaions  for  ncft 
fendant  will,  for  the  mere  purpose  of  vexatious  delay,  resist  the  »"**^' 
action,  or  will  leave  England,  so  as  to  avoid  execution  after  judg- 
ment, there  are  many  prudential  reasons  in  favour  of  serviceable 
process.      Thus,   amongst  others,  is  the  probability  that  a 
defendant,  after  he  has  been  treated  with  lenity,  will  exert 
himself  to  pay  the  plaintiff,  and  may  probably  be  able  to  retain 
his  credit  so  as  to  satisfy  at  least  a  part  of  the  debt,  although 
he  might  not  be  able  to  pay  all ;  and  when,  if  the  harsher  pro* 
ceeding  by  arrest  had  been  adopted,  he  would  have  been 
instigated  to  give  a  preference  to  another  creditor ;  or  his 

(0)  Ante,  136,  n.  (n).  It  was  argued  in  being  presaed,  the  plaintiiF,  an  attorney, 

that  case,  by  the  coonael  for  tbe  defendant,  refnied  to  refer  unlesi  his  charge  of  Si.  6<iC, 

that  it  was  not  the  practice  to  allow  any  for  a  letter  was  previously  agreed  to  be 

cfaafge  for  the  letter  antecedent  to  tbe  ac-  allowed,  but  which  the  defendant  per* 

tbn,  and  the  practice  certainly  was  for-  tinaciously  refosed,  upon  which  the  Chief 

merly  so,  and  consequently  only  the  most  Justice  facetiously  declared  that  rather 

respectable  attomies  write  such  prelioii-  than  the  cause  ahoold  not  be  referred  he 

nary  letter.    The  author  was  present  on  would  himself  pay  the  3f.  6d.,  and  which 

tbe  trial  of  an  action  on  an  attorney's  he  instantly  did,  whereupon  the  parties, 

bin   before  tlie    then  Chief  Justice  of  ashamed  of  their  ill-jadged  pertinacity^ 

Common  Fleas,  Sir  James  Mansfield,  and  immediately  referred  the  cause  senerally, 

M  a  leference  of  seTend  bills  of  cosU  (p)  Hum  ▼•  Ptph^,  8  EMt'ilU  168* 
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Other  creditors,  taking  alarm  from  the  arrest,  and  still  more  from 
the  defendant's  inability  to  find  bail,  would  also  press  him,  and 
occasion  inmiediate  general  insolvency,  when  he  might  have 
stood'  his  ground,  at  least  for  a  time,  and  paid  all,  or  at  least  the 
phintiff.  These  are  prudential  consideradoos  that  frequently, 
independently  of  moral  feeling,  ought  to  influence  in  &vour 
of  the  milder  course.  Besides,  an  arrest,  unless  in  cases  of 
gross  fraud,  is  frequently  a  harsh  measure,  inducing  great 
£unily  distress,  sometimes  even  self-destruction;  and  the  mea* 
sure  too  frequently  proceeds  from  an  uncharitable  spirit  of 
disappointment  and  unwarrantable  revenge,  by  which  no  weU 
regulated  mind,  certainly  no  gentlemauy  and  indeed  still  more 
no  Christian,  ought  to  be  influenced.  Sometimes,  also,  ar« 
rests  are  made  upon  too  hasty  a  supposition  of  the  state  of 
accounts;  and  as  an  affidavit  of  debt  must  be  nuide  before  any 
arrest,  and  the  party  may,  if  it  turn  out  to  have  been  untrue,  be 
indicted  far  perjury,  or  be  sued  for  damages  on  account  of  a 
nsaUcious  arrest,  or  at  least  may  lose  the  costs  of  his  action 
under  the  provision  in  the  43  Geo.  S,  c.  46,  the  proceeding  by 
arrest  ought  never  to  be  adopted  without  greai  eonsideraiiom 
and  urgent  occasion,  and  solely  as  an  indispensable  measure 
to  prevent  the  loss  of  a  debt,  payment  of  which  it  is  expected 
will  be  enforced  by  arrest,  but  not  otherwise. 

On  the  other  hand,  when  a  debtor  has  obtained  credit  by 
wi^utty  misrepresenting  his  circumstances,  or  misrepresenting 
the  object  of  his  requiring  credit,  or  he  has  been  guilty  of 
eiher  gross  fraud f  or  has  become  debtor  in  consequence  of  a 
ertiMMa/ indulgence  of  extravagance;  or  where  it  is  certain  Chat 
he  is  about  to  abscond,  and  evade  pajrment,  instead  of  endea*- 
vouring  to  the  best  of  his  power  to  pay  all^  or  at  least  a  portion 
of  his  debts ;  or  when  it  is  expected  that  a  perverse  Mid  obftih 
nate  debtor  will  defend  any  action  merely  for  the  aake  of 
annoyance ;  dien,  after  a  minute  and  careful  examination  of 
die  amounti  if  it  be  quite  dear  that  a  certain  debt,  not  reduced 
by  set-ofi^,  can  be  safely  sworn  to,  and  afterwards  proved  by 
credible  witnesses,  then  an  affidavit  of  such  debt  and  an  arrest 
may  be  justifiable;  especially  when  it  is  expected  that  the  de- 
fendant, rather  than  continue  in  prison,  or  ask  his  friends  to 
become  bail,  will  pay  the  debt,  or  depoat  the  amount  with  «£10 
for  costs;  but  even  then  the  arrest  should  never  be  influenced 
by  a  desire  of  revenge  or  punishment,  but  purely  in  order  to 
induce  the  deceptive  debtor  to  give  up  the  goods  or  property 
he  has  acquired,  or  to  induce  some  of  his  companions  to 
beoome  sureties  for  and  pay  the  debt     It  can  only  be  on 
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some  ground  of  this  nature  that  an  arrest  should  be  adopted^  CHAP.  IV. 
for  certainly  as  regards  expedition  in  a  suit,  bailable  process  arbest? 
may  be  more  dilatory  than  serviceable.  (^)  At  all  events, 
every  respectable  attorney  should»  unless  in  such  cases  of 
fraud,  rather  dissuade  his  client  against  an  arrest^  than  en- 
courage him  to  indulge  a  feeling  of  resentment  or  revenge  ao 
derogatory  to  the  character  of  a  good  member  of  society,  and 
even  baneful  to  his  own  true  happiness. 

There  are  also  many  preUminary  considerations  on  the  be-  m^DmiUy, 
half  of  an  expected  defendant.  The  observations  relative  to  a  ^^^iyered  i^ 
written  retainer  of  a  plaintiff's  attorney  are  here  equally  ap-  an  attorney  for 
pUcable ;  (r)  and  it  may  be  of  essential  importance  that  very  ^  ^^  ^* 
explicit  instructions  to  defend  should  be  obtained  in  the  first 
instance,  and  an  outline  of  such  instructions  has  been  given  in 
a  note,  {s)  The  defendant's  attorney  should  apprize  him,  and 
even  write  down  all  essential  directions,  if  an  arrest  be  expected ; 
and  in  case  only  part  of  a  money  demand  is  admitted  to  be  due, 
the  attorney  himself,  or  an  experienced  clerk,  should  make  a 
legal  tender,  and  actually  produce  and  count  out  the  money, 
and  offer  to  pay  it  without  any  condition  or  qualification,  {fy 
But  if  the  claim  is  not  for  a  debt,  but  for  damages,  then  a 
tender  could  not  be  pleaded  ;(t«)  and  then  if  the  case  be  within 
the  8  &  4  W.  4,  c.  4£,  s.  21,  or  the  antecedent  practice,  allow- 
ing money  to  be  paid  into  Court,  a  sufficient  sum  should  be 
paid  accordingly ;  and  even  when  a  plea  of  tender  would  be 
admiasibk,  if  there  should  be  any  doubt  about  the  sufficiency 
of  the  tender  either  in  fact  or  law,  or  the  proof  of  it,  or  whe- 
ther a  prior  or  subsequent  demand  may  not  be  replied  with 
effect,  then  the  safest  course  is  to  pay  money  into  Courts  and 
plead  such  payment  in  the  form  prescribed  by  the  general  rule 
of  Hil.  T.  4  W.  4,  8. 17.  {x)  In  general,  when  a  oonsideraUe 
sum  has  been  paid  into  Court,  it  induces  a  favourable  pre- 
snnptiOB  on  the  piurt  of  the  judge  and  jury  afterwards  t^og 
the  CAuae,  that  the  defence  is  iond  fide* 


(9)  See  farther  in  chapter  as  to  capioj.      the  necessity  for  aclvaX  production  of  the 
<r)  Mu,  114.  money,  Fmdi  ▼.  Broofc,  1  Bing.  N.C.  f  57» 

i)  See  ante,  vol.  i.  506,  507,  as  to         (u)  Barrell  v.  Dearie,  3  Dowl.  IS. 


«lMtii«riiota  hgal  temler;  widM  to        (t)  See  the  nde  port,  and  S  DowL  !&. 
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CHAP.V. 

1.  SnbjecU  of 
this  chapter. 


SECT.  I« — OF  MESNE  PROCESS  AND  PROCEEDINGS  THEREON  IN 

GENERAL. 

We  are  now  to  consider  that  part  of  the  proceedings  in  per- 
sonal actionsi  usually  termed  mesne  process,  being  the  writ  or 
proceeding  in  an  action  to  summon  ov  bring  the  defendant  into 
Court,  or  compel  him  to  appear  or  put  in  bail,  and  then  to 
hear  and  answer  the  plaintiff^s  claim.  As  most  of  the  recent 
alterations  in  the  practice  of  the  superior  Courts  have  been 
made  with  the  view  of  improving  such  mesne  process,  it  is  of 
Tcry  great  importance  to  have  a  full  and  accurate  knowledge  of 
the  subject,  and  it  is  therefore  proposed  in  this  chapter  very 
minutely  to  examme  the  principles,  enactments,  rules  and  ded^ 
Mions  which  affect  all  or  most  of  the  five  descriptions  of 
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proeesSj  now  enjoined  to  be  observed  by  the  uniformity  of  pro-     CHAP.  v. 
cessact^  2W.4,  C.S9;  and  then  in  the  subsequent  chapters  ""^ 
separately  to  consider  each  of  those  five  writs,  and  the  parti- 
cuUtf  proceedings  thereon,  in  practical  detail. 

It  is  obviously  a  principle  of  natural  justice,  and  it  is  con*  s.  Neoetiity  for 
sequently  a  maxim  in  our  municipal  law,  that  no  one  should  be  ^^  ^^*a  ^ 
comdenmed  unheard  {{a)  and  hence  the  necessity  for  process  to  Cendant, 
be  in  general  actually  served  on  a  defendant,  thereby  summon- 
ing or  warning,  or  compelling  him  to  appear  in  Court  to  hear  the 
complaint  against  him. (a)    And  to  such  extent  was  this  maxim 
carried  in  our  ancient  law,  that  a  plaintiff  could  not  declare  or 
proceed  in  an  action  before  the  defendant  had  actually  ap' 
peared  in  Court  to  answer  the  plaintiff;  and  even  if  he  per- 
tenaciously  neglected  or  refused  to  appear,  the  only  course  was 
to  issue  continued  process,  or  to  distrein  upon  his  goods,  in 
order  thereby,  as  it  was  expected,  to  induce  him  to  appear,  or 
to  outlaw  him,  by  which  he  incurred  a  qualified  forfeiture  of 
his  lands  and  goods,  and  all  his  civil  rights  as  a  subject  were 
suspended.    As  an  additional  stimulant  the  statute  9  &  10  W.  3, 
c  25,  s.  33,  subjected  a  defendant  who  had  been  served  with 
process  to  the  forfeiture  of  £5,  if  he  neglected  to  appear, 
and  which  may  still  be  recovered  summarily,  and  when  the 
debt  18  small,  might  be  a  useful  proceeding.    At  length  the 
statute  12  6. 1,  c.  ^,  s.  1,  (explained  and  amended  by  5  G.  2, 
c  27,)  upon  an  affidavit  of  actual  personal  service  of  the  writ 
upon  the  defendant,  and  that  he  had  not  appeared  within 
eight  days  after  the  return  day  of  the  writ,  authorized  the 
plaintiff  in  any  Court  of  Record  to  enter  an  appearance  for  the 
defendant,  called  an  appearance  sec.  statuti,  (i.  e.  according  to 
the  authority  of  that  statute);  and  thereupon  to  declare  and 
proceed  to  judgment  and  execution,  the  same  as  if  the  defend- 
ant had  himself  appeared.    The  recent  act  S  W.  4,  c.  39,  s.  3, 
extended  the  power  of  the  plaintiff  to  enter  an  appearance  for 
the  defendant,  pursuant  to  the  prior  statute,  to  certain  pro- 
ceedings upon  a  writ  of  distringas,  as  will  hereafter  be  ex- 
plained.   But  if  the  defendant  were  abroad,  (6)  or  avoided  the 


(«)  Per  Bajlej,  J.  in  WiUiam  ▼.  Lord  WagHaffe,  5  B.  &  C.  314,  yet  it  can  only 

Bi^,  3  B.  &  C.  77S,  786 ;  5  D.  &  R.  be  aroided  m  tervu,  vis.  of  appearing,  or 

719,S.C.  which  students  shonld  read.  Of  in  case  of  a  bailable    claim  ftrfteting 

Aemmg  the  practical  application  of  that  ha\lU>  a  new  action,  St  Elix,  c.3,  s.S; 

■ttiiD  as  it  afiects  process.  and  port,  Chap.  XI.  on  Otahnory ;  so  that 

(b)  .Altboogh  the  outlawry  of  a  person  even  outlawry  in  this  respect  illegal  may 

who  is  abroad  at  the  time  of  issuing  the  still  enable  a  plaintiff  to  enforce  an  appear* 

extent  may  b$  awndid  hy  km,  Bryan  r.  anoe  or  bail  abo?e. 
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CHAP,  V.  service  of  process,  and  bad  no  goods^  (the  distreining  of  which 
was  considered  nearly  equiralent  to  actual  service,  because  it 
was  supposed  the  defendant  would  hear  of  that  proceeding,) 
then  the  only  course  was,  and  still  is,  to  proceed  to  out" 
later ff;  which  we  however  have  seen  does  not  enable  the  plain- 
tiff to  proceed  in  his  action,  or  to  obtain  ^'t^gm^n/  therein,  but 
only  causes  a  seizure  of  the  lands,  goods  and  property  of  the 
defendant,  as  forfeited  to  the  King  for  the  defendant's  con- 
tumacy and  disrespect  of  his  process;  but  the  plaintiff  may 
thereupon,  by  application  to  the  Court  of  Exchequer,  or  by 
petition,  when  his  claim  exceeds  <£50,  obtain  satisfaction  of  his 
debt  by  sale  of  the  defendant's  property  seized  under  his  out- 
lawry, unless  previously  the  defendant  appear  to  the  action, 
and  enable  the  plaintiff  to  try  the  merits. 

Such  being  the  general  principle  and  rule  of  law,  it  has 
therefore  been  holden,  that  a  custom  or  practice  in  an  inferior 
Court,  not  sanctioned  by  statute,  to  proceed  to  final  judg- 
ment, upon  hasty  and  unreasonable  or  unjust  proceedings, 
although  the  defendant  has  not  appeared  in  the  suit,  is  illegal 
and  void,  (c)  And  in  the  foreign  islands  or  other  dominions, 
a  judgment  against  an  absent  defendant  would  be  illegal,  un- 
less under  particular  circumstances ;  as  where  the  defendant 
has  actually  been  within  the  jurisdiction,  and  has  then  left  the 
same  without  paying  his  debts  there,  especially  when  there  is 
a  public  officer  there  particularly  authorized  to  take  care  of 
the  interests  of  absent  persons.  (({) 


On  wbat  prin-  From  these  authorities  and  the  best  consideration,  it  is  ob- 

pro^Tihoaid  ^^<^^^  *hat  the  main  ingredients  in  all  just  process  zxe,  first,  that , 

be  framed  and  it  should  by  its  terms  explicitly  inform  the  defendant  when 

cuted.      '^  &nd  in  what  Court  or  office  he  should  enter  his  appearance  or 


(e)  WiiUanu  r.  Lord  Bagot,  in  error, 
S  B.  &  C.  77« ;  5  D.  &  R.  719.  Such  as 
a  ewtoio  to  deeiare  against  a  defendant 
before  any  entrj  of  appearance  by  him, 
or  tome  person  for  him,  is  bad  in  law ; 
and  it  seems  that  a  custom  to  issue  a  sum- 
mons and  attachment  at  the  same  time  is 
also  bad. 

(d)  Buchanan  v.  Hueher,  9  East,  19t ; 
1  Slark.  B«p.  525 ',  4  Bing.  686 ;  Baquet 
Y.  MaeaHhy,  S  Bam.  U  Adol.  951.  Thera 
are  however  some  exceptions,  as  is  that 
of  the  costom  of  London  in  the  Mayor's 
Court  to  attach  the  goods  of  an  absent 
parly,  or  even  a  debt  due  to  him  iu  the 
naods  of  a  third  person  within  the  juris- 
diction, called  the  garnishee ;  and  unless 
bail  be  put  in,  and  the  suit  defended 


within  a  year,  the  debt  is  thereby  icoo- 
▼ered  against  the  garnishee,  see  TUrbilTs 
eate,  1  Sannd.  Rep.  67.  But,  ft  wiH  be 
observed,  that  such  attachment  is  in  the 
nature  of  a  distringas  on  goods,  of  which 
it  is  supposed  that  the  debtor  wtfi  hear 
within  a  year,  and  thereupon  appear  in 
the  action.  The  proceedings  also  by  two 
scire  facias  to  revive  a  judgment,  or  to 
enforce  a  reoognitanoe  of  bail,  and  neither 
of  which  are  even  attempted  to  be  served, 
constitute  exceptions,  but  the  latter  pro- 
ceeds on  the  doctrine  that  the  party  or 
bail  ought  to  search.  See  &»tiJk  v.  Owe, 
8  Moore.  8  j  $  rf  r.  Rep,  388.  Bat  see 
observations  of  TiiMiaJ,C.J.  ia  7  Biag. 
109ioBiQg.S8^ 
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pot  in  bftU ;  seeomdlff,  that  it  should  be  serred  upon  him  tn  s^ffl*     CHAP>V. 
eieni  time,  to  enable  hiin>  without  inconyenien t  hurry,  so  to  appear, 
tur,  aeeording  to  modern  practice,  time  to  apply  to  an  attorney  in 
Ut  neighbourhood,  and  direct  him  to  instruct  his  agent  in  Lon* 
don  to  enter  bis  appearance  or  put  in  bail  in  the  proper  office ; 
and  Mrdly,  in  cases  where  the  law  permits  a  defendant  imme- 
diately to  pay  a  debt  or  adjust  a  claim  without  incurring  any 
Airtber  expense,  and,  as  it  were,  ''  meet  his  adversary  by  the 
way/'  it  ie  reasonable  and  proper  that  information  of  the  no* 
iwre  and  extent  of  the  claim  which  may  be  thus  settled  in  the 
Urtt  instance,  should  be  afforded  by  the  first  process*    But  as 
moat  defendants,  when  served  with  process,  pretty  well  recol- 
lect that  they  owe  the  plaintiff  a  debt,  or  have  committed  a  par- 
ticular injury,  and  if  they  have  forgotten  the  amount  or  nature 
ot  the  claim,  may  readily  apply  and  ascertain  the  same,  and 
which  the   plaintiff  would  be  ready,  if  not  anxious,  to  re- 
ceive, it  seems  to  be  scarcely  necessary  to  require  any  great 
particularity  in  the  writ  as  to  the  nature  of  the  debt  or  claim ; 
and  MM  respects  other  demands,  it  will  suffice  for  the  defendant 
to  aaeertain  the  same  from  the  declaration  when  delivered,  or 
the  auxiliary  particulars  of  demand,  which  may  be  obtained  even 
hefinre  appearance  or  bail  above.    There  was  therefore  much 
good  iense  in  the  former  practice  of  the  Court  of  Exchequer 
in  regard  to  particulars  of  demand,  which  that  Court  refused 
to  compel  the  plaintiff  to  deliver,  unless  the  defendant  would 
iwear  that  he  had  not  received  any  account  of  the  nature  or 
particulars  of  the  plaintiff's  claim,  and  could  not  safely  pro- 
ceed to  trial  without  such  delivery,  (e)    On  the  like  principle 
it  may  be  questionable  whether  so  much  particularity  in  the 
*  writ  itself  and  its  indorsements,  as  has  been  required  by  the 
modem  enactments,  is  in  justice  essential  ?    At  least  it  is  to  be 
regretted  that  the  infinite  variety  of  requisites,  accompanied 
with  the  right  of  the  defendant  to  take  advantage  of  any  omis- 
sion or  mistake,  however  trifling,  and  which  is  not  allowed  to  be 
amended,  operate  too  much  in  delay  and  obstruction  of  justice* 

Ai  regards  the  time  of  serving  the  process,  or  the  time  to  i^me  of  amice. 
be  afterwards  allowed  for  appearance  or  putting  in  bail  above, 
it  will  be  found  that  according  to  ancient  and  long  established 
practice,  before  the  recent  alterations,  there  was  a  general 
principle,  that  a  person  residing  at  a  considerable  distance 
firom  the  metropolis  should  be  allowed  more  time  for  perfoni>> 


(•)  Dax*!  Prac.}  Chit  Sommarj,  Pnc.  114. 
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CHAP.v.  ing  the  act  than  a  person  within  or  very  near  to  the  metropolis, 
and  it  was  considered  important  to  fix  the  distance  so  as 
to  depend  on,  whether  the  arrest  was  in  London  or  Middle* 
sex,  when  four  days  after  the  return  day  were  allowed  for 
putting  in  bail,  or  was  in  Surrey  or  any  more  distant  county, 
when  six  days  were  allowed ;(/)  but  now  there  is  no  dis- 
tinction as  regards  process  between  an  arrest  on  process  in 
London  or  Yorkshire  or  Comwalli  and  in  each  case  without 
distinction  the  defendant  must  appear  or  put  in  bail  above  in 
eigM  days  after  the  day  of  the  service  or  arrest,  inclusive  of 
that  day.  Perhaps,  now  that  the  facilities  of  intercourse 
.  between  the  metropolis  and  the  remotest  parts  of  the  country 
have  become  so  established,  there  may  be  less  reason  than 
heretofore  for  continuing  the  distinction  between  distances, 
which  certainly  occasionally  were  the  subjects  of  disputed  dis^ 
cussion. 

MM2#of  fervloe,      With  respect  to  the  mode  of  service,  there  is  an  obvious 
penonai.  analogy  between  mesne  process  in  an  action,  and  process  in 

other  cases ;  and  some  principles  may  be  extracted  from  the 
decisions  respecting  the  service  of  a  summons  to  answer  an  in- 
formation before  a  justice  of  the  peace,  and  of  the  proof 
thereof,  before  the  justice  can  proceed  to  convict,  viz.  that  in 
general,  and  unless  otherwise  directed,  there  must  be  personal 
service t{g)  or  evidence  that  the  summons  actually  came  to  the 
party's  possession  a  reasonable  time  before  that  appointed  for 
the  hearing,  so  as  to  enable  him  without  omissis  omnibus  aliis 
negotiis  to  appear,  or  the  justice  should  not  proceed,  but 
issue  a  fresh  summons.  (A)  For  many  purposes  the  leaving 
a  written  notice,  as  a  notice  to  quit,  in  the  actual  possession  of 
the  wife  or  servant  of  a  party  at  his  residence,  affords  a  rea- 
sonable inference  that  he  actually  received  the  same ;  (i)  and  in 
an  action  of  ejectment  the  service  of  the  declaration,  (then  in 
effect  the  first  process,)  upon  the  wife  of  the  tenant  in  posses- 
sion at  his  residence,  suffices;  but  in  all  other  cases  of  process 
the  law,  perhaps  wisely,  requires  actual  notice  of  process  to  the 
defendant  himself:  because  such  very  important  interests  may 
be  prejudiced  by  litigation,  that  it  should  not  be  left  to  mere 
presumption  or  inference  that  a  party  to  be  affected  by  it  has 

(/)  Rule  M.  8  Aime,  reg.  1,  K.  B. ;  mint,  8  D.  &  R.  344 ;  Rcc  t.  Hall,  6  D. 

Tidd,  248.  &  R.  84. 

{g)  Per  Parker,  C.  J.  in  Utx  v,  Sin^ison,         (h)  Id.  ibid. ;  anU,  vo],  ii.  177. 
10  Mod.  345 ;  Res  v.  Dyer,  1  Salk.181 ;         (t)  Voe  d.  NevilU  v.  Dunbar,  1  Moo. 

Rex  T.  Chandler,  id.  «68 1  Reg  t.  Cm-  &  M.  10 ;  ante,  vol.i.  483. 
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knowledge  of  the  proceeding,  but  it  should  be  positively  and  CHAP,  v. 
affirmatively  estaUished  before  ^ny  further  proceeding  in  a  suit 
be  permitted.  The  seizure  of  the  defendant's  goods  upon  a 
distringas  and  the  sale  of  them,  unless  he  appear,  has  however 
been,  and  still  is,  considered  a  reasonable  proceeding,  and  an 
effectual  mode  of  inducing  the  party  to  pay  due  respect  to 
the  process,  rather  than  have  his  goods  detained,  and  still  less 
sold. 

The  most  ancient  proceeding  to  summon  or  bring  a  defend-  5,  jhe  ancient 
ant  into  Court,  was  an  original  writ,  adapted  to  the  nature  of  process,  and 
the  plaintiff's  cause  of  action,  and  issued  out  of  the  Court  of  immediately  be. 
Chancery,  and  returnable  either  in  the  Court  of  King's  Bench  foj^jf*  "f"'" 
or  Common  Pleas,  (but  in  no  case  in  the  Court  of  Exchequer,  (/)  process  act,  s 
which  originally  was  merely  a  Court  of  Revenue),  (m)    The  ^dtom^incon- 
Court  of  King's  Bench  or  Common  Pleas,  into  which  the  ori-  veniences  re- 
ginal  writ  was  so  returnable,  thereupon  issued  a  capias  or  ^m",^  ^"^ 
summons,  depending  on  the  form  of  the  original  writ.    The 
numerous  forms  of  such  original  writs,  adapted  to  the  usual 
circumstances  of  contracts  and  wrongs,  then  comparatively 
few,  will  be  found  in  the  ancient  collection  called  Registruui 
Brevium.     Each  of  the  superior  Courts  also,  by  a  particular 
process  of  its  own,  held  cognizance  over  causes  of  action  by 
and  against  the  officers  and  attornies  of  that  particular  Court ; 
and  the  Court  of  Exchequer  had  actual  and  constitutional 
jurisdiction  over  debts  and  causes  of  action  when  due  to  an 
actual  debtor  of  the  king,  who  by  the  detention  of  the  debt,  or 
in  consequence  of  the  injury,  was  in  fact,  or  supposed  to  be 
less  able  (quo  minus)  to  pay  the  debt  due  to  the  king.    The 
Court  of  King's  Bench  also,  as  an  incident  of  its  criminal  juris- 
diction, had  not  only  cognizance  over  civil  claims  when  due 
from  or  to  an  officer  of  their  Court,  and  issued  a  peculiar  pro- 
cess for  the  recovery  thereof,  but  also  over  all  civil  matters 
when  the  defendant  was  in  the  actual  custody  of  the  marshal 
for  a  trespass  committed  in  the  county  where  the  Court  sat. 
The  Conunon  t^leas  also  had  an  incidental  jurisdiction  of  the 


(k)  Sec  the  clear  account  of  the  former         (/)  See  1  Price's  Rep.  309;  1  Tyrw. 

writs  in  Mr.  Udd's  Addenda  to  the  9tb  Rep.  $89|  in  note;  as  to  no  original  writ 

ed.  of  bis  Practice  Sopplenient  of  a.d.  having  been   returnable  in  the  Court  of 

1839,  page  1  &  f .     Students  should  also  Exchequer,  Tidd,  38,  ante,  vol.  ii.  391. 
read  the  Appendix  to  Sellon's  Practice,  (m)  And  consequently  there  could  be 

lor  a  sucdDCt  accoontof  the  usurped  juris-  no  outlawry  iu  that  Court  until  the  2  W.  4, 

diction  of  tlie  superior  Courts,  and  Gil-  c«39,  s.  5,  Tidd's  Supp.  100. 
bcrt'sPrac.C.P. 

VOL.  in.  I* 
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CHAF.  V«  pame  nature.  For  a  time  each  Court  correctly  confined  itself 
^"*~"'""  to  ita  appropriate  though  limited  jurisdiction ;  but  as  we  are 
historically  informed^  each  of  the  three  superior  Courts  soon 
lost  sight  of  the  true  limits  of  its  jurisdiction,  and  unworthily 
descended  to  fictions  and  subtle  contriTancea  to  acquire  co- 
extensive jurisdiction  over  all  debts  and  claims  of  a  civil  nature^ 
and  the  ancient  distinct  jurisdiction  of  the  three  Courts  was 
entirely  forgotten ;  and  the  legislature  have  by  several  acts  of 
the  present  reign,  and  by  his  majesty's  warrant  throwing  open 
the  Court  of  Common  Pleas^  not  only  sanctioned  those  illegal 
accessions  of  jurisdiction,  but  have  even  introduced  regular 
tions  calculated  to  render  the  three  Courts  co-extensive  in 
jurisdiction  over  most  private  personal  dpii  actions,(n)  The 
numerous  writs  in  force  before,  and  abolished  by  the  uniformity 
of  process  act,  2  W.  4,  c.  39,  were  the  ofisprings  of  such 
degrading  contrivances ;  viz.  in  the  King's  Bench^  the  bill  of 
Middlesex,  and  latitat  with  or  without  an  ac  etiam,  with  the 
alias  capias,  pluries  capias,  and  testatum  capias,  into  another 
county  \  attachments  of  privileges  at  the  suit  of  an  officer  or 
attorney  of  the  Court ;  bills  against  members  of  parliament, 
8tc<  &c.  In  the  Common  Pleas,  the  capias  ad  respondendunij 
and  capias  quare  clausum  fregit  i  attachment  of  privilege,  &€• 
&c.  In  the  Exchequer,  the  writ  of  quo  minus,  for  a  mere  pre- 
tended  debtor  to  the  king,  (but  who  in  fact  was  not  so) ;  the 
subpoena  ad  respondendum,  venire,  distringas,  &c.;  with  in 
each  Court  almost  innumerable  other  varying  proceedings. 
The  ancient  original  writs  fell  into  disuse  excepting  when  it 
was  essential  to  proceed  to  outlawry,  and  which  was  the  only 
form  of  process  (excepting  in  the  solitary  instance  of  an  action 
on  a  recognizance  of  bail)  where  the  body  of  the  writ  disclosed 
the  subject-matter  of  the  debt  or  claim,  though  by  the  abgulav 
and  uncouth  contrivance  of  an  ae  etiam  clause  at  the  foot  of 
bailable  process,  the  defendant  was  informed  in  bailable  actions 
of  the  form  of  action  intended  to  be  declared  upon,  though 
not  q{  the  precise  nature  of  the  debt  or  claim. 

The  several  processes,  excepting  when  founded  on  an  origl* 
nal  writ,  were  moreover  not  absolutely  considered  the  com- 
mencement of  the  action,  but  might  at  the  option  of  a  plaintifiP 
be  so  treated  or  used  merely  to  bring  the  defendant  intp  Court, 
and  then  to  answer  some  complaint  thereafter  to  be  made;  and 
hence  they  might  be  issued,  and  the  defendant  even  arrested 
before  the  cause  of  action  was  complete,  or  even  had  its  incep- 

(fi)  AnU,  Tol.  iU  504  to  31 S. 
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tiony(o)  though  the  Court  would  sometimes  exercise  a  just  CHAP.  V. 
control  in  that  case  OYer  the  vexatious  costs  thus  prematurely 
ineurTed.(j9)  But  since  the  uniformity  of  process  act,  2  W.  4, 
c.  89,  process  is  tn  att  cases  and  to  all  intents  considered  the 
commencement  of  the  action,  and  no  cause  of  action  or  set-off 
subsequently  accrued  due  can  be  given  in  evidence. (f)  More- 
over, when  the  defendant  or  several  defendants  had  appeared, 
he  or  they  might  be  declared  against  either  separately  or 
jointly,  at  the  option  of  the  plaintiff,  and  in  any  form  of  action. 
The  writ  also,  excepting  when  by  original,  contained  no  state- 
ment of  the  residence  or  other  description  of  the  defendant, 
and  hence  it  sometimes  occurred  that  when  there  were  several 
persons  of  the  same  name,  the  wrong  person  was  served  or 
arrested ;  and  as  the  writ,  even  in  an  action  of  debt,  contained 
no  statement  of  the  amount  of  the  sum  claimed,  or  the  amount 
of  the  costs,  the  defendant  did  not  know  what  sum  would 
satisfy  the  plaintiff.  As  writs  might  also  be  returnable  on  the 
very  day  they  were  issued,  and  the  plaintiff  might  even  declare 
on  the  same  day,(r)  the  defendant,  for  want  of  the  allowance 
of  some  time  in  order  to  consult  his  attorney,  or  obtain  money 
to  satisfy  the  debt,  was  immediately  involved  in  so  rapidly  an 
increasing  expense,  that  it  frequently  occurred  that  before  the 
defendant  could  obtain  an  order  to  stay  proceedings  on  just 
terms,  the  costs  even  exceeded  the  debt ;  whilst  from  the  infi- 
nite Tariety  in  the  process  and  proceeding  founded  on  the 
aame,  and  issued  from  or  transacted  in  different  public  offices 
by  different  officers,  whose  practice  in  some  small  respect 
difiered,  and  who  required  different  fees,  and  such  writs  and 
proceedings  had  different  teste  and  return  days,  in  which  great 
accuracy  was  required,  the  plaintiff's  attorney  was  frequently 
fai  error,  of  which  the  defendant,  through  his  attorney,  took 
▼exatious  advantage ;  and  If,  after  great  delay,  he  remained  able 
to  pay  the  debt,  he  was  not  in  general  liable  to  pay  interest,  or 
more  than  taxed  costs,  being  sometimes  less  than  those  in- 
curred by  the  plaintiff. 

It  must  be  admitted  that  these  and  some  other  incovenl*  4,  Tbe  five  le. 
ences  have  certainly  been  in  a  great  measure  removed  by  the  \^^^^  "J*^ 
uniformity  of  process  act,  2  W.  4,  c.  39,  and  some  other  en-  w.  4,  c.  39,  and 
actments  and  rules  thereon ;  but  it  has  been  urged  that  other  J^gl^^i^^^ 


the  same. 


(o)  Bnt  V.  Wilding,  7  T.  R.  4 ;  Swan-  v.  Muller,  3  Terra  R.  6«4. 

tm  T.  Waigarth,  4  East,  75;  Davit  y]  (p)  Kerr  ▼.  Dicfc,  8  Chitty*s  Rep.  11. 

OrM,   1  Bos.  &   P«I.  343 ;    Pinero  v.  (q)  Thomp$m  v,  Dica$,  S  T;rrw.  Rep. 

Wright,  2  Bob.  &  Pui.  «S5.     But  the  873,  and  po&t,  1 59. 

cause  of  action  must  have  arisen  in  the  (r)  Oxhde  w,  Davidton,  4  Term  Rep. 

term  irhen  the  writ  was  returnable,  Smith  610. 
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CHAP.  V;     inconveniences  have  been  introduced  by  requiring  too  many 
^"c.^39^*  *'    ^^^*»*^^^  ^^^  really  unimportant  points  to  be  attended  to  in 
IN  General,  framing  and  serving  process^  and  in  giving  to  them  the  same 
importance  as  if  the  merits  were  affected,  and  by  not  permitting 
amendments^  but  compelling  the  plaintiff  to  begin  de  novo, 
although  perhaps  the  defendant  cannot  afterwards  be  arrested 
or  served  with  the  fresh  process  in  a  new  action. 
Stetenent  of         The  uniformity  of  process  act,  2  W.  4,  c.  39,  s,  1,  after  re- 
htioM  inT^'*"  citing  that  the  process  for  the  commencement  of  personal  ac- 
Yf.  4,  c.  39.      tiofig  in  the  superior  Courts  of  law  at  Westminster,  then  was, 
by  reason  of  its  great  variety  and  multiplicity,  very  inconve- 
nient in  practice,  virtually  abolished  the  same  by  substituting 
five  other  writs,  one  of  which  must  be  adopted,  (*)  and  by  en- 
acting, in  the  21st  section,  that  those  writs  shall  be  the  only 
writs  for  the  commencement  of  personal  actions  in  the  superior 
Courts  therein  named,  in  the  cases  to  which  such  writs  are 
applicable,  after  the  1st  November,  1832.     Of  these  writs,  or 
modes  of  proceeding,  it  is  to  be  observed,  that  only  four  are 
primary  or  to  be  issued  in  the  first  instance,  and  the  other  new 
writ  is  secondary  or  issued  after  a  former  writ,  and  in  order  the 
better  to  enforce  an  appearance  or  bail  above.    Thus,  the  ordi- 
nary writ  of  summons  may  be  issued  against  every  description  of 
persons,  and  in  every  case  when  the  defendant  cannot  legally  be, 
or  is  not  intended  to  be  arrested.     The  writs  of  capias  and  of 
detainer  are  only  to  be  issued  when  a  single  defendant,  or  at  least 
one  of  several  defendants  is  to  be  arrested,  or  being  already  in 
the  prison  of  one  of  the  Courts,  is  to  be  there  detained.  And  the 
writ  of  summons  against  a  member  of  parliament,  though  one  of 
the  primary  writs,  is  only  issued  when  such  privileged  person  is  a 
trader,  and  it  is  proposed  to  issue  a  fiat  in  bankruptcy  against 
him  if  he  do  not  appear  in  due  time.    The  writ  of  distringas 
is  always  preceded  by  a  writ  of  summons,  and  is  issued  only  in 
default  of  the  defendant's  appearance  to  such  first  writ,  and 
is  therefore  termed  secondary/  process.    The  proceedings  to 
outlawry  by  writs  of  exigent  and    proclamation,    must  also 
always   be  preceded  by  a  writ  of  summons  or  capias,   and 
are  therefore  also  termed  secondary.     So  all  alias  and  pluries 
writs,  whether  of  summons,  distringas  or  capias,  being  in  con- 
tinuation of  the  first,  are  secondary.  (/} 


^i)    The  clear   enumeration    by  Mr.  cilai.    See  Mr.  Tidd's  Obserrations  on 

Tidd  of  the  muiiifarious  processeg  ante-  tlie  Uniformity  of  Process  Act,  a.  d.  183S, 

cedent  to  the  uiiiformity  of  process  act,  page  1,  S. 

d  W.  4,  c.  39,  certainly  jastifies  this  re-  (()  Tidd,  6S  -,  Price,  Gen.  Pr.  11. 
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It  seems  to  have  been  the  intention  of  the  legislature,  by     cHAP.  v. 
this  act,  not  only  to  reduce  the  number  and  variety  of  the  writs    ^"^,*s^*  *' 
then  in  force,  but  also  to  require  more  explicit  information  to  be    in  Genkral. 
given  by  such  new  process  and  memoranda,  warnings  and  in-  Object  of  tht 
dorsements,  and  probably  thereby  to  enable  a  defendant  him-  a?ord  more* 
»elf,  by  the  information  given  by  the  process,  to  act  in  all  re-  certain  and 

— — • — —    mation  to  dc- 

(u)  It  is  true  that  each  requisite  might  with  great  care  be  strictly  and  accurately  fendants ;  but 
obser\-ed  without  the  exercise  of  any  extraordinary  intelligence  on  the  part  of  the  legal  certain  incon- 
practitioner  ;  but  experience  has  evinced  that  it  is  frequently  otlierwise,  and  as  the  v^niences  in- 
delay  and  expense  occasioned  by  these  really  unimportant  irregularities  principally  troduccd.  (ti> 
injures  the  eUent,  who  is  not  to  blame,  be  and  the  public  will  naturally  complain  that  Objectjoni 
ciect  ahoold  be  allowed  to  such  trifling  olfjectiont,  delaying,  if  not  actually  defeating,  gyagested  to 
the  remedy,  and  it  must  be  painful  to  counsel  to  be  compelled,  by  what  is  considered  enactment, 
professional  duty,  to  obey  his  disgraceful  instruction  to  move  to  set  aside  process  for  a  j  yf\*%  c.  S9$ 
jDst  debt,  merely  because  in  the  copy  of  process  a  single  letter  has  been  omitted  as  I  in  ^j^^  j^\^ 
Middlesex,  in  the  name  of  the  county,  to  the  shcrif  of  which  the  writ  itself  was  di*  thereoo. 
rected,  altboogh  not  in  a  part  of  the  writ  which  affects  to  offer  any  information  to  the 
defendant,  or  merely  because  tlie  form  of  action  has  been  described  "  action  on  the  cate 
vjNm  promises," instead  of  "action  on  promises,"* especially  as  a  defendant,  immediately 
be  has  been  served  with  any  process  not  stating  any  form  of  action,  inav  immediately 
and  before  his  appearance,  obtain  explicit  particulars  of  the  plaintiff's  demand  by 
summons  and  order  of  a  judge,  t     tt  is  submitted  that  there  is  an  imperative  call 
Cm-  legislative  amelioration  of  the  newly  invented  practice,  which,  by  the  uniformity  of 
process  act,  has  subjected  the  administratiun  of  justice  to  many  objections.     If  the 
object  of  the  legislature  really  was  by  every  writ  with  its  memoranda,  warnings,  and 
indorsements,  to  give  to  every  defendant  such  explicit  information  of  the  cause  of 
action  as  a  bill  in  Chancery,  setting  forth  the  detail  of  the  complaint,  and  such  practi- 
cal directions  what  he  has  to  perform  and  how,  that  he  might  himself  take  all  requisite 
measures  without  consulting  an  attorney,  then  the  enactments,  even  with  the  rules 
thereon,  fall  very  short  of  affording  all  such  requisite  information.    Thus  there  is  no  in- 
tinatioo  to  the  defendant  by  a  bailable  capias  of  his  right  to  insist  on  being  taken  for 
the  first  twenty-four  hours  after  his  arrest  to  a  third  person's  house  in  the  county,  and 
within  three  miles,  not  being  a  gaol  or  lock- op  house,  and  that  the  officer  refusing  forfeits 
do/.  ;t  nor  is  there  any  direction  on  serviceable  process  at  what  particular  office  of  the 
proper  Court,  or  how  the  defendant  shall  enter  his  appearance ;  and  when  a  defendant 
appears  in  person  there  is  no  requisition  that  the  appearance  shall  state  his  residence, 
or  where  the  plaintiff  may  serve  him  with  a  declaration  or  other  proceeding,  and  in 
many  other  respects  full  information,  essential  to  enable  a  defendant  to  act  for  himself, 
UwUkhM,  or  at  least  not  afforded  by  tlie  f  W.  4,  c.  39,  or  the  rules  thereon;  nor  is 
there  in  a  writ  of  summons  any  notification  to  the  defendant  that  if  he  should  avoid  the 
process  and  not  appear,  a  distringas  will  issue  against  his  goods.  $ 

If  on  the  other  band  it  is  to  be  supposed  that  the  defendant,  when  served  or  ar- 
rested, will  consult  an  attorney  what  he  is  to  do,  or  rather  employ  him  lo  transact  all 
measures  for  him  as  is  the  constant  practice,  then  tliere  is  no  occasion  for  such  great 
particularity  in  the  writ  and  indorsements,  because  that  attorney  must  or  ought  to  be 
able  readily  to  afford  all  requisite  Information  upon  the  most  cursory  examination  of 
the  most  general  writ,  merely  requiring  tbe  defendant  to  enter  his  appearance,  or  pat 
in  b^l  in  the  proper  Court;  at  least  there  seems  to  be  no  necessity  for  visiting  a 
plaintiff  with  so  many  serious  consequences  for  his  attorney's  deviating  from  the  pre- 
scribed lbrms,and  unless  a  party,  in  support  of  his  application  to  set  aside  the  proceed- 
ing on  account  of  a  deviation  from  a  prescribed  form,  will  swear  and  tatitfy  the  Court 
that  he  has  reaUy  been  mitled  and  prejudiced,  there  is  no  reason  why  the  proceeding 
ahoold  be  set  aside,  and  if  it  be  essential  for  the  sake  of  uniformity  that  tlie  prescribed 
•form  should  be  ttrictly  observed,  that  object  might  be  attained  by  empowering  the 
Coortor  a  jodg^  to  subject  the  practitioner  to  some  discretionary  pecuniary  penalty, 
and  in  case  of  repetition  he  might  be  suspended  either  temporarily  or  absolutely  from 
assuming  to  practise,  and  it  seems  a  harsli  rule  that  a  |{it(or  shall  have  his  proceedings 
set  aside,  and  not  even  permitted  to  amend  on  payment  of  costs. 


•  Kiag  V.  Skifinfrton,  1  Dowl.  686;  Trin.  T.  S  G.  4,  C.  P. ;  8  Moore,  ?il. 

iCiom.&M.  683;  S.C.I  Arch.  K.B.4  t  3il  O.  t,  c,  28,  s.  1&  13;  1  Cioop. 

edit.  515;  Daviee  ▼•   Parser,  2  Dowl.  &  M.  365. 

bS9.  $  Price's  Gen.  Prac.  18,  note  *. 

t  Chitty's  Rep.  7ft4p  5,  K.  B,  Rule 
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CHAP,  V.    specUfar  himself,  independently  of  any  attorney.    No  objec- 
"c.  99/  '    tion  could  reasonably  be  urged  to  the  requiring  such  explicit 


2WiLL.4,c.S9. 
An  Act  fir  the  Umfirmity  cf  Procea  in  Penonal  Actum  in  His  Majesty's  Courts  of 
law  at  Westminster.  [93d  Hay,  l8Sf  .J 

Whereas  the  process  for  the  commencement  of  personal  actions  in  his  Majesty's  sa* 

perior  Courts  of  Law  at  Westsminster  is,  by  reason  of  its  great  variety  and  maltiplicitj. 

Serviceable  pro-  ^^7  inconvenient  in  practice ;  for  the  remedy  thereof  be  it  enacted,  that  the  process  m 

cess  ibr  the  com-  "^  '^^  actions  commenced  in  either  of  the  said  Courts  in  cases  where  it  is  not  in- 

mencement  of     ^0^^  ^  ^^  ^^0  defendant  to  special  bail,  or  to  proceed  against  a  member  of  parlia- 

VQfsonal  actions.  "*"*  according  to  the  provisions  contained  in  the  statute  passed  in  the  sixth  year  of 

^  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  An  Act  to  amend  the 

Laws  relating  to  BarOcrupu,  shall,  whether  the  action  be  brought  by  or  against  any 

person  entitled  to  the  privilege  of  peerage  or  of  parliament,  or  of  the  Court  wherein 

such  action  shall  be  brought,  or  of  any  other  Court,  or  to  any  other  privilege,  or  by  or 

against  any  other  person,  be  according  to  the  form  contained  in  the  schedule  to  this 

act  annexed  mariced  No.  1,  and  which  process  may  issue  from'  either  of  the  said  Courts, 

and  shall  be  called  a  writ  of'  summons ;  and  in  every  such  writ  and  copy  thereof,  the 

place  and  county  of  the  residence  or  supposed  residence  of  the  party  defendant,  or 

wherein  the  defendant  shall  be  or  shall  be  supposed  to  be,  shall  be  mentioned ;  and 

such  writ  shall  be  issued  by  the  oflicer  of  the  said  Courts  respectively  by  whom  process 

serviceable  in  the  county  therein  mentioned  hath  been  heretofore  issued  from  such 

Court;*  and  every  such  writ  may  be  served  in  the  manner  heretofore  used  in  tho 

countv  therein  mentioned,  or  within  two  hundred  yards  of  the  border  thereof,  and  not 

elsewhere,  and  the  person  serving  the  same  shall  and  is  hereby  required  to  indorse  on 

the  writ  the  day  of  the  month  and  week  of  the  service  thereof. 

Mode  of  ap-  II.  And  be  it  further  enacted,  that  the  mode  of  appearance  to  every  such  writ,  or 

pearance  to  ser-  under  the  authority  of  this  act,  shall  be  by  delivering  a  memorandum  in  writing  ac- 

viceable  pro-       cording  to  the  form  contained  in  the  said  schedule,  and  marked  No.  2,  such  memoran- 

cess.  dum  to  be  delivered  to  such  officer  or  person  as  the  Court  out  of  which  the  process 

issued  shaU  direct,  and  to  be  dated  on  the  day  of  the  delivery  thereof. 
Appearance  HI.  And  be  it  further  enacted,  that  in  case  it  shall  be  made  appear  by  affidavit,  to 

may  be  enforced  the  satisfaction  of  the  Court  out  of  which  the  process  issued,  or  in  vacation,  of  any 
by  writ  of  dis-  judge  of  either  of  the  said  Courts,  that  anv  defendant  has  not  been  personally  served 
tringas  in  case  a  with  any  such  writ  of  summons  as  herein  oefore  mentioned,  and  has  not,  according  to 
defendant  can-  the  exigency  thereof,  appeared  to  the  action,  and  cannot  be  compelled  so  to  do  without 
not  be  served  some  more  efficacious  process,  then  and  in  any  such  case  it  shall  be  lawful  for  such 
with  the  writ  of  Court  or  iudge  to  order  a  writ  of  distringas  to  be  issued,  directed  to  the  sheriff  of  the 
summons.  county  wnerein  the  dwelling-house  or  place  of  abode  of  such  defendant  shall  be  situate. 

or  to  the  sheriff  of  any  other  county,  or  to  any  other  officer  to  he  named  by  such  Court 
or  judge,  in  order  to  compel  the  appearance  of  such  defendant;  which  writ  of  distrin- 
gas shall  be  in  the  form,  and  with  the  notice  subscribed  thereto,  mentioned  in  the 
schedule  to  this  act,  marked  No.  3 ;  which  writ  of  distringas  and  notice,  or  a  copy 
thereof,  shall  be  served  on  such  defendant,  if  he  can  be  met  with,  or  if  not,  shall  be 
left  at  the  place  where  such  distringas  shall  be  executed ;  and  a  true  copy  of  eveiy 
such  writ  and  notice  shall  be  delivered  together  therewith  to  the  sheriff  or  other  officer 
to  whom  such  writ  shall  be  directed ;  and  every  such  writ  shall  be  made  returnable  on 
some  day  in  term,  not  being  less  than  fifteen  dava  after  the  teste  thereof,  and  shall 
bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or  in  vacation ;  and  if 
such  writ  of  distringas  shall  be  returned  non  est  inventus  and  nulla  bona,  and  the 
party  suing  out  such  writ  shall  not  intend  to  proceed  to  outlawry  or  waiver,  according 
to  the  authority  hereinafter  given,  and  any  defendant  against  whom  such  writ  of  dis- 
tringas issued  shall  not  appear  at  or  within  eight  days  inclusive  after  the  return 
thereof,  and  it  shall  be  made  appear  by  affidavit  to  the  satisfaction  of  the  Court  out  of 
which  such  writ  of  distringas  issued,  or  in  vacation,  of  any  judge  of  either  of  the  said 
Courts,  that  due  and  proper  means  were  taken  and  used  to  serve  and  execute  such  writ 
of  distringas,  it  shall  be  lawful  for  such  Court  or  judge  to  autliorize  the  party  suing  out 
Boch.writ  to  enter  an  appearance  for  such  defendant,  and  to  proceed  thereon  to  judg- 
ment and  execution. 
Bailable  process  IV.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  ■'  shall  be  intended 
for  the  com-        to  arrest  and  hold  any  person  to  special  bail  who  may  not  be  in  the  custody  of  the 


*  Altered  as  to  the  officer  to  sign  all  writs  from  King's  Bench  by  5  &  4  W.  4,  c.  67, 
i.  1. 
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iofomiation  in  process  if  the  statute  had  limited  the  come"  CHAP.  V. 

fuemoes  of  mceidental  deviation.    But  unfortunately  these  new  ^"  ^5^'  ^' 


Manhtl  of  the  Manhabea  of  the  Court  of  King's  Bench  or  of  the  Warden  of  tlM  menoement  of 

Fleet  Prison,  the  proeess  thall  be  by  the  writ  of  capias  according  to  the  form  contained  personal  ao- 

ia  the  said  schedule  and  marked  No.  4 ;  and  so  many  copies  of  such  process,  together  tions* 

with  crery  memorandnm  or  notice  subscribed  thereto,  and  all  indorsements  thereon,  at 

dwve  may  be  persons  intended  to  be  arrested  thereon  or  served  therewith,  shall  be  de- 

firefed  tliierewith  to  the  sheriff  or  other  officer  ornerson  to  whom  the  same  may  be  directed, 

or  who  nay  have  the  execution  and  return  thereof,  and  who  shall  upon  or  forthwith 

after  the  execution  of  such  process  cause  one  such  copy  to  be  deliverea  to  every  person 

upon  whom  such  process  shall  be  executed  by  him,  whether  by  service  or  arrest,  and 

skill  indorse  on  such  writ  the  true  day  of  the  execution  thereof,  whether  by  service  or 

airest ;  and  if  any  defendant  be  taken  or  charged  in  custody  upon  any  such  process* 

tad  imprisoned  for  want  of  sureties  for  his  appearance  thereto,  the  plaintiff  m  such 

prooees  may  before  the  end  of  the  next  term  after  the  detainer  or  arrest  of  such  defend* 

ant  declare  against  such  defendant,  and  proceed  thereon  in  the  manner  and  according 

to  the  directions  contained  in  a  certain  act  of  parliament  made  in  the  fourth  and  fifth 

years  of  the  reign  of  King  William  and  Queen  Mary,  intituled  An  Act  for  delioeriiig  4  ^  <  vr  g,fjr 

DecUirmtwHi  against  PriMonert ;  Provided  always,  that  it  shall  be  lawful  for  the  plain^  *  « 1 

tiff  or  his  attorney  to  order  the  sheriff  or  other  officer  or  person  to  whom  such  writ  shall  ^*  ^^* 

be  directed,  to  arrest  one  or  more  only  of  the  defendants  therein  named,  and  to  serve 

ft  copy  thereof  on  one  or  more  of  the  others,  which  order  shall  be  duly  obeyed  bv  such 

sheriff  or  other  officer  or  person ;  and  such  service  shall  be  of  the  same  force  and  effect 

as  the  service  of  the  writ  of  summons  hereinbefore  mentioned,  and  no  other. 

v.  And  be  it  further  enacted,  that  upon  the  return  of  non  est  inventus  as  to  any  Proceedings  to 
defendant  against  whom  such  writ  of  capias  shall  have  been  issued,  and  also  upon  the  outlawry, 
retnm  of  non  est  inventus  and  nulla  bona  as  to  an^  defendant  against  whom  such  writ 
of  distringas  as  hereinbefore  mentioned  shall  have  issued,  whether  such  writ  of  capias 
or  distringas  shall  have  issued  against  such  defendant  only,  or  against  such  defeoJant 
and  any  other  person  or  persons,  it  shall  be  lawful,  until  otherwise  provided  for,  ts 
proceed  to  outlaw  or  waive  such  defendant  by  writs  of  eiigi  facias  and  proelamatvm 
and  otherwise,  in  snch  and  the  same  manner  as  may  now  be  lawfully  done  upon  the 
letnm  of  non  est  inventus  to  a  pluries  writ  of  capias  ad  respondendum  issued  after  an 
original  writ :  Provided  always,  that  every  such  writ  of  exigent  proclamation,  and 
otMT  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall  be  made  returnable  on 
a  day  certain  in  term ;  and  every  such  first  writ  of  exigent  and  proclamation  shall  bear 
teste  on  the  day  of  the  return  of  the  writ  of  capias  or  distringas,  whether  such  writ  be 
retoioed  in  term  or  in  vacation ;  and  every  subsequent  writ  of  exigent  and  proclama- 
tion shall  bear  teste  on  the  day  of  the  return  of  the  next  preceding  writ;  and  no  such 
writ  of  capias  or  distringas  shall  be  sufficient  for  the  purpose  of  outlawry  or  waiver  if 
the  same  be  returned  within  less  than  fifteen  days  after  the  delivery  thereof  to  the  sheriff 
or  other  officer  to  whom  the  same  shall  be  directed. 

VL  And  be  it  further  enacted,  that  after  judgment  given  in  any  action  commeooed  Proceedings  to 
by  writ  of  smnmons  or  capias  under  the  authority  of  this  act,  proceedings  to  outlawrv  outlawry  may 
or  waiver  ma^  be  had  and  uken.  and  judgment  of  outlawry  or  waiver  given  in  such  be  had  after 
manner  and  ra  snch  cases  as  may  now  be  lawfully  done  after  judgment  in  an  acrion  judgment  given 
ooromenced  by  original  writ:    Provided  always,  that  every  outlawry  or  waiver  had  ondertheauiho- 
nnder  the  authority  of  this  act  shall  and  may  be  vacated  or  set  aside  by  writ  of  ener  or  rity  of  this  act, 
motion,  in  like  manner  as  outlawry  or  waiver  founded  on  an  original  may  now  be  va- 
cftted  or  set  aside. 

VIL  And  be  it  further  enacted,  that  for  the  purpose  of  proceeding  to  outlawry  and  Filacer  to  be 
wmvi 
shall 
lequired, 
Court,  t 
sane  Court. 

YIII.  And  be  it  further  enacted,  that  when  it  shall  be  intended  to  detain  in  any  Mode  of  detain- 
sneh  action  any  person  being  in  the  custody  of  the  Marshal  of  the  Marshalsea  of  the  ing  a  prisoner  in 
Conn  of  King  s  Bench,  or  of  the  Warden  of  the  Fleet  Prison,  the  process  of  detainer  the  cdstody  of 
shall  be  according  to  the  form  of  the  writ  of  detainer  contained  in  the  said  schedule  the  ftlarsbal  or 
and  marked  Ho,  6  ;  and  a  copy  of  such  process,  and  of  all  indorsements  thereon,  shall  of  the  Warden 
be  delivered  together  with  such  process  to  the  said  Marshal  or  Warden  to  whom  the  of  the  Fleet; 
same  shall  be  directed,  and  who  shall  forthwith  serve  such  copy  upon  the  defendant 
personally,  or  leave  the  same  at  his  room,  lodging,  or  other  place  of  abode ;  and  such 
piocen  may  issue  from  either  of  the  said  Courts,  and  the  declaration  thereupon  shall 
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CHAP.v.     regulations  have  occasioned  so.  great  an  increase  of  trifling 
c.  39/  '    motions  and  summons  to  set  aside  proceedings  for  really  unim- 

IN  Genekal« 


and  may  allege  the  prisoner  to  be  in  the  custody  of  the  said  Marshal  or  Warden,  as 

the  fact  may  be,  and  the  proceedings  shall  be  as  against  prisoners  in  the  custody  of  the 

sheriff,  unless  otherwise  ordered  by  some  rule  to  be  made  by  tne  judges  of  the  said 

Courts. 

Mode  of  pro-  ^^*  ^^^  ^  ^^  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  intended  to 

ceedins  airainst  P''<^^c<^  against  a  member  of  parliament  according  to  the  provisions  of  the  said  statute 

a  member  of       ™*^®  *°  ^^^  ****^  y^*'  ^^  ^^®  ^^^S**  ^^  ^^^  1*^  Majesty  King  George  the  Fourth,  the 

parliament  to      pi'ocess  shall  be  according  to  the  form  contained  in  the  said  schedule  marked  No.  6, 

enforce  the  stat.  ^°^  ^hich  process  and  a  copy  thereof  shall  be  in  lieu  of  the  summons,  or  original  bill 

60  4  c.  16     *  ^^^  summons  and  copy  thereof,  mentioned  in  the  said  statute. 

s.  10.  '   '     '  ^'  ^^^^^  ^  ^^  further  enacted,  that  no  writ  issued  bv  authoiity  of  this  act  shall  be  in 

*      *         .         force  for  more  than  four  calendar  months  from  the  day  of  the  date  thereof,  including^ 

Duration  of         ^y^^  ^_  ^f  ^^^y^  ^^^^^  ^^^  ^^^^  ^^^  ^f  sun^moQg  and  capias  may  be  continued  by  alias 

^"^'*  and  pluries,  as  the  case  may  require,  if  any  defendant  therein  named  may  not  have 

Proviso  as  to  ^^^  arrested  thereon  or  served  therewith :  Provided  always,  that  no  first  writ  shall 
statute  of  limi-  ^®  available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  the  com- 
utions.  menceroent  of  the  action  may  be  li:nited,  unless  the  defendant  shall  be  arrested  thereon 

or  served  therewith,  or  proceedings  to  or  toward  outlawry  shall  be  had  thereupon,  or 
unless  such  writ  and  every  writ,  (if  any)  issued  in  continuation  of  a  preceding  writ, 
shall  be  returned  non  est  inventus  and  entered  of  record  within  one  calendar  month 
next  after  the  expiration  thereof,  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued  within  one  calen- 
dar month  after  the  expiration  of  the  preceding  writ,  and  shall  contain  a  memoran- 
dum indorsed  thereon  or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
writ ;  and  return  to  be  made  in  bailable  process  by  the  sheriff  or  other  officer  to  whom 
the  wiit  shall  be  directed,  or  his  successor  in  office,  and  in  process  not  bailable  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may  be. 
Proceedings  on       XI.  And  wheieas,  according  to  the  present  practice,  in  certain  cases  no  proceedings 
writs  served  or    can  be  effectually  had  on  any  writ  returnable  within  four  days  of  the  end  of  any  term 
executed  at  cer-  until  the  beginning  of  the  ensuing  term,  whereby  an  unnecessary  delay  is  sometimes 
tain  times.  created ;  for  remedy  thereof  be  it  enacted,  that  if  any  writ  of  summons,  capias  or  de- 

tainer, issued  by  authority  of  this  act,  shall  be  served  or  executed  on  any  day,  whether 
in  term  or  vacation «  all  necessary  proceedings  to  judgment  and  execution  may,  except 
as  hereinafter  provided,  be  had  thereon  without  delay,  at  the  expiration  of  eight  days 
from  the  service  or  execution  thereof,  on  whatever  day  the  last  of  such  eight  days  mmv 
Proviso  for  Sun-  happen  to  fall,  whether  in  term  or  vacation  :  Provided  always,  tliat  if  the  last  of  such 
day,  &c.  eight  days  shall  in  any  case  happen  to  fall  on  a  Sunday,  Christmas  Day,  or  any  day 

appointed  for  a  public  fast  or  thanksgiving,  in  either  of  such  cases  the  following  day 
shall  be  considered  as  the  last  of  such  eight  days ;  and  if  the  last  of  such  ei&ht  days 
shall  happen  to  fall  on  any  day  between  the  Thursday  before  and  the  Wednesday  after 
Easter  Day,  then  and  in  every  such  case  the  Wednesday  after  Easter  Day  shall  be 
considered  as  the  last  of  such  eight  days:  Provided  also,  that  if  such  writ  shall  be 
served  or  executed  on  an^  day  between  the  10th  day  of  August  and  the  24th  day  of 
October  in  any  year,  speaal  bail  may  be  put  in  by  the  defendant  in  bailable  process, 
or  appearance  entered  either  by  the  defendant  or  the  plaintiff  on  process  not  bailable, 
at  the  expiration  of  such  eight  days :  Provided  also,  that  no  declaration,  or  pleading 
after  declaration,  shall  be  filed  or  delivered  between  the  said  10th  day  of  August  and 
24th  day  of  October. 
Date  and  teste  ^H-  -^^d  be  it  further  enacted,  that  every  wnt  issued  by  authority  of  this  act  shall 
of  writs,  ^^''  ^^^  pn  t^^  day  on  which  the  same  shall  be  issued,  and  shall  be  tested  in  the 

name  of  the  Lord  Chief  Justice  or  Lord  Chief  Baron  of  the  Court  from  which  the 
same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then  in  the  name  of  a  senior 
Lidorsement  of   puisne  judge  of  the  said  Court,  and  shall  be  indorsed  with  the  name  and  place  of 
the  name  of  the  ^l>bde  of  the  attorney  actually  suing  out  the  same,  and  in  case  such  attorney  snail  not 
attorney  or  ^^  ^"  attorney  of  the  Court  m  which  the  same  is  sued  out,  then  also  with  the  name 

party  suing.         ^°^  P^^^^  °^  abode  of  the  attorney  of  such  Court  in  whose  name  such  writ  shall  be 
taken  out:  but  in  case  no  attorney  shall  be  employed  for  that  purpose,  then  with  a  me- 
morandum expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  men- 
tioning the  city,  town  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number 
of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be. 
Service  of  writs      XIII.  And  be  it  further  enacted,  that  every  such  writ  of  summons  issued  against 
of  summons  on     ^  corporation  aggregate  may  be  served  on  the  mayor  or  other  head  officer,  or  on  the 
corporations        'own  clerk,  clerk,  treasurer,  or  secretary  of  such  corporation ;  and  every  such  writ  is- 
and  on  inhabit*  &v«d  against  the  inhabitiinU  of  a  hundred  or  other  like  district  may  be  serred  on  the 
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portant  irregakrities,  so  unworthy  of  a  superior  Court  ofJus^  CHAP.  V. 

tice,  that  it  is  to  be  feared  that  more  inconyenience  than  benefit  "^  39/  ' 

- .  xnGxnbkal. 


higii  constable  thereof,  or  aoy  one  of  the  high  coostablet  thereof;  and  eveiy  weh  writ  antsof  hondredt 
unied  against  the  inhabitants  of  any  county  of  any  city  or  town,  or  the  inhabitants  of  and  towns, 
any  Iraochiie,  tiberty,  dty,  town,  or  place  not  Ming  part  of  a  hundred  or  other  like 
di^rict,  on  some  peace  ofl£cer  thereof. 

XIV.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  General  rules  to 
judges  of  the  said  Courts,  and  they  are  required  from  lime  to  time  to  make  all  such  be  made  by  the 
genenl  roles  and  orders  for  the  emctual  execution  of  this  act,  and  of  the  intention  and  judges, 
object  hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in  respect  of  the  matters 

hmin  contained,  and  the  performance  thereof,  as  in  their  judgment  shall  be  deemed 
necessary  or  proper,  and  for  that  purpose  to  meet  as  soon  as  conveniently  may  be  after 
the  passing  hereof. 

XV.  And  be  it  further  enacted,  that  it  shall  be  lawful  in  term  time  for  the  Court  Rules  and  or- 
out  of  which  any  writ  issued  by  authority  of  this  act,  or  aoy  writ  of  capias  ad  satis-  ders  may  be 
£adendam,  fieri  facias,  or  el^t  shall  have  issued,  to  make  rules,  and  also  for  anv  made  for  tite 
judge  ei  ^iher  of  the  said  Courts  in  vacation  to  make  orders  for  the  return  of  anv  such  return  of  writs, 
writ ;  and  eveiY  such  order  shall  be  of  the  same  force  and  effect  as  a  rule  of  Court 

made  ibr  the  like  purpose :  Provided  always,  that  no  attachment  shall  issue  for  disobe- 
dience thereof  until  the  same  shall  have  been  made  a  rule  of  Court 

XVI.  And  be  it  further  enacted,  that  all  such  proceedings  as  are  mentioned  m  any  Proceedings  iu 
writ,  notice  or  warning  issued  under  this  act,  shall  and  may  be  had  and  taken  in  de-  default  of  ap- 
fauh  of  a  defendant's  appearance  or  putting  in  special  bail,  as  the  case  may  be.  pearance  or 

XVII.  And  be  it  further  enacted,  that  every  attorney  whose  name  shall  be  indorsed  special  bail. 

on  any  writ  issued  by  authority  of  this  act,  shall,  on  demand  in  writing  made  by  or  on  Attorney  to  de- 
behalf  of  any  defendant,  declare  forthwith  whether  such  writ  has  been  issued  by  clare  whether 
him,  or  with  nis  authority  or  privity ;  and  if  he  shall  answer  in  the  affirmative,  then  he  writ  sued  by  his 
shall  also,  in  case  the  Court  or  any  judge  of  the  same  or  of  any  other  Court  shall  so  authority ;  and 
order  and  direct,  declare  in  writing,  within  a  time  to  be  allowed  bv  such  Court  or  to  declare  name 
judge,  the  profession,  occupation  or  Quality,  and  place  of  abode  of  tne  plaintiff,  on  and  place  of 
pain  of  heing  guilty  of  a  contempt  of  toe  Court  from  which  such  writ  shall  have  appeared  abode  of  his 
to  have  been  issued ;  and  if  such  attorney  shall  declare  that  the  writ  was  not  issued  by  client,  if  or- 
him,  or  with  his  authority  or  privity,  the  said  Court  or  any  judge  of  either  of  the  said  dered. 
Coaits  shall  and  may,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  im-  |f  ^^^  ^^^  j^^ 
mediate  discharge  of  aoy  defendant  or  defendants  who  may  have  been  anested  on  any  ^^^^  ^   autho- 
such  writ,  on  entering  a  common  appearance.  ^jl    ©f  ilie  at- 

X  VIII.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  i^^^.  |(j^  ^^^ 
judges  of  each  of  the  said  Courts  from  time  to  time  to  make  such  rules  and  orders  for  t^^^^^^  q^^  he 
.  ihe  gOTcrnment  and  conduct  of  the  ministers  and  officen  of  their  respective  Courts,  in  discharsed. 
and  relating  to  the  distribution  and  performance  of  the  duties  and  business  to  be  done  °    * 

and  performed  in  the  execution  of  this  act,  as  such  iudges  may  think  fit  and  reason-       ~5'/^  ^ 
able ;  provided  alvrays,  that  no  additional  charge  be  thereby  imposed  on  the  suitors.      ™^®  °J  ^°^ 

XIX.  Provided  always  and  be  it  further  enacted,  that  nothing  in  this  act  contained  CoorU  for  the 
shall  subject  anj  person  to  arrest,  outlawry  or  waiver,  who  by  reason  of  any  privilege,  goyetnm^i  of 
usage  or  otherwise,  may  now  by  law  be  exempt  therefrom,  or  shall  extend  to  an^f  cause  ^^"  mmisters 
removed  into  either  of  the  said  Courts  by  writ  of  pone,  certiorari,  recordari  facias  »"*<*  officers. 
loqnelam,  habeas  corpus,  or  otherwise.  Proviso  for  per- 

XX.  And  whereas  there  are  in  divers  parts  of  England  certain  districU  and  places  sons  privileged 
parcel  of  some  one  county,  but  wholly  situate  within  and  surrounded  by  some  other  from  arrest,  &c. 
coun^,  which  is  productive  of  inconvenience  and  delay  iu  the  service  and  execution  of  places,  parcel  of 
the  process  of  the  said  Courts ;  for  remedy  thereof  be  it  enacted,  that  every  such  dis-  one  comity  and 
trict  and  place  shall  and  may  for  the  purpose  of  the  service  and  execution  of  every  situate  in  ano- 
writ  and  process,  whether  mesne  or  judicial,  issued  out  of  either  of  the  said  Courts,  ther,  to  be 

be  deemed  and  taken  to  be  part  as  well  of  the  county  wherein  such  district  or  place  is  deemed  part  of 
so  situate  as  aforesaid  as  of  the  county  whereof  the  same  is  parcel ;  and  every  such  each, 
writ  and  process  may  be  directed  accordingly,  and  executed  in  either  of  such  counties. 

XXI.  And  be  it  Hirther  enacted,  that  from  the  time  when  this  act  shall  commence  Writs  hercinbe* 
and  take  effect,  the  writs  hereinbefore  authorized  shall  be  the  only  wriu  for  the  com-  fore  aothorixed 
mencement  of  personal  actions  in  any  of  the  Courts  aforesaid,  in  cases  to  which  such  to  be  the  only 
writs  are  applicable ;  and  the  costs  to  be  allowed  and  charged  for  such  writs  shall  be  writs  for  com- 
the  same  as  for  writs  of  latitat :  Provided  always,  that  nothing  in  this  act  contaiDed  mencement  of 
shall  abridge,  alter  or  afiect  the  franchises  and  jurisdictions  of  either  of  the  counties  personal  ac- 
palatine  of  Lancaster  or  Durham,  or  of  any  officer  or  minister  thereof.  tions. 

XXII.  And  be  it  further  enacted,  that  this  act  shall  commence  and  take  effect  on  Commencement 
the  61st  day  of  Michaelmas  term  next  after  the  passing  thereof.  of  act 

XXIII.  And  be  it  further  enacted,  that  this  act  may  b«  amended,  altered  or  re-  ^^^  „„.  ^  ^^ 
pialed  during  the  pieient  session  of  parliament.  l^^  1^  ^^ 
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CHAP.  V.     has  arisen  from  the  requisition  of  so  much  particularity.    And 
"c.'s9/^    it  would  certainly  be  desirable  if  process  were  rendered  more 

tmO^vM^AU  ' 

SCHEDULE  to  wlncli  diii  wX  lefert. 
No.  !•  WriiefSummont, 

WiLUAM  tbe  Fourth,  &c. 

To  C.  D.  of,  &c.  in  the  county  of  — -— »  Greeting : 
We  commuMl  yon  [«r  as  before  or  ohux  we  have  commeiided  von]  that  within  eight 
days  after  tbe  service  of  this  writ  on  yon,  inclusive  of  the  day  of  snch  service,  you  do 
cause  an  appearance  to  be  entered  for  yon  in  onr  Court  of ,  in  an  action  on  pro- 
mises [or  mt  th$  esse  wtmf  he]  at  the  suit  of  A.  B.  And  take  notice,  that  in  defaniC  of 
your  so  doin^,  the  said  A.  B.  may  cause  an  appearance  te  be  enterad  for  you,  waA 
proceed  tberem  to  judgment  and  execution. 
Witness  — ^  at  Westminster  tbe  —  day  of • 

Mtmorandum  to  be  mtbtcHbei  on  the  Writ, 
N.B.^Thts  writ  to  be  served  within  four  calendar  months  from  the  date  fhereoft 
including  the  day  of  such  date,  and  not  afterwards. 

Indonement  to  he  made  en  the  Writ  before  Service  thereof. 
This  writ  was  issued  by  E.  F,  of ^  attorney  for  the  said  A.  B« 

Or, 
This  writ  was  issued  in  person  by  A.  B.  who  nsides  at  —  [eiaKiM  the  city,  Iosm, 
or  poriah,  and  aUo  the  fume  of  ^  hamlet,  etreet,  and  number  of  the  hanae  rf  the  jiamtiff*9 
retidenee,  if  any  Miefc.] 


Indortemewt  to  be  made  on  the  Writ  after  Service  thereof. 
This  writ  was  served  by  me  X.  Y.  on on Ae  —  day  of  - 


-,18—. 
X.Y. 


No.  2.  Formi  of  entering  an  Appeoranee. 
A.,  plaintiff  against  C.  D.  /  The  defendant  C.  D.  appears  in  person. 


or. 


against  C.  D.  ^d  another,^^*  ^'  ^^^^^^  ^  ^'  ^'  'PP*^  ^^'  •*'"' 

f  G.  U.  atterney  for  the  plaintiff,  appetn  for  the  defendant 
against  C.  D.  and  othen.  I     C.  D.  nocordiog  to  the  sutulo. 
Enteied  the day  of ,  18*. 


No.3«  Writ  of  Dietringae. 

William  the  Fourth,  &c. 

To  the  sheriff  of Greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  b«t 
that  you  enter  the  same,  and  dastnin  upon  the  goods  and  chattels  of  C.  D.  for  the 
SUM  of  forty  shillings,  in  order  to  compel  his  appearance  in  our  Court  of  — ^  to 
answer  A.  B.  in  a  plea  of  trsspass  on  tbe  case  {or  debt,  or  at  the  earn  may  be] ;  and 
how  yon  shall  execute  this  our  writ  you  make  known  to  us  in  our  said  Court  on  tho 
-—  day  of  —  now  neit  ensuing. 
Witness  —  at  Weatminsier  the  — —  day  of  -*—  in  die  — ^  year  of  our  rrign. 

Notice  to  be  tahteribed  to  the  foregoing  Writ. 

C  A.  B.  plaintiff. 
Between?  and 

C.  C.  D.  defendant. 
Mr.  C.  D. 
Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chattels  in  th« 
sum  of  forty  shillings,  in  consequence  of  }rour  not  having  appeared  in  the  said  Court  to 
answer  tbe  said  A.  B.  according  to  the  eziffencv  of  a  wnt  of  summons  bearing  teste  on 

the day  of ;  and  that  in  default  of  vour  appearance  to  tbe  prewnt  writ 

within  eight  days  inclusive  after  the  return  hereof,  the  said  A.  B.  will  cause  an  npponr* 
nnce  to  be  entered  for  you,  and  proceed  thereon  to  judgment  and  execution,  or  itf  the 
defendant  be  tut^ect  to  outlawry]  will  cause  proceedings  to  be  taken  to  outlaw  you* 


In  the  Court  of  - 
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nmple  Ama  nnder  the  present  regulation,  or  at  least  aonie  limit  CHAP.  y« 

vere  imposed  to  those  vexatious  proceedings,  (a)  c.  89/  ' 

-    --  XW  OBMBftAI* 


WnLiAx  the  Fourth,  &c. 

To  the  Sheriff  of , 

«•» 
To  the  Constable  of  Dover  Caitle, 

or. 
To  the  Mayor  and  BaiBA  of  Berwkk-uj^^Tweed, 

or, 
las  the  case  may  he,']  Greeting : 

We  command  yon,  [#r  as  before  or  often,  we  have  commanded  you,]  that  you  ondt 
lot  by  reason  of  any  liberty  io  your  bailiwick,  but  thai  you  enter  the  tame,  and  take 

C.  D.  of if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep  until  he 

thaU  hsve  f^en  you  bail  or  made  deposit  with  you  according  to  the  law  in  an  action 
on  pnnmses  [or  of  debt,  &c.]  at  the  suit  of  A.  B.,  or  until  the  said  C.  D.  shall  by  other 
lainul  means  be  discharged  from  your  custody.  And  we  further  command  you,  that 
on  executioB  hereof  you  do  deliver  a  copy  hereof  to  the  said  CD.  And  we  hereby 
require  the  said  C.  D.  to  take  notice,  that  within  eight  days  after  execution  hereof  on 
him,  inclusive  of  the  day  of  such  execution,  he  should  cause  special  bail  to  be  put  in 

for  him  in  our  Court  of to  the  said  action,  and  that  in  default  of  his  so  doing,  such 

proceedings  may  be  had  and  taken  as  are  mentioned  in  the  wamiug  hereunder  written 
or  indorsed  hereon.  And  we  do  further  command  you  the  said  sheriff,  that  imme* 
dialely  after  the  eiecution  hereof  you  do  return  this  writ  to  our  said  Court,  together 
with  the  manner  in  which  you  shall  have  executed  the  same,  and  the  day  of  the  exe- 
cution heieof ;  or  that  if  the  same  shall  remain  unexecuted,  then  that  you  do  so  return 
t^  same  at  the  expiration  of  four  calendar  months  from  the  date  hereof,  or  sooner  if 
ywB  shall  be  thereunto  required  by  order  of  the  said  Court  or  by  any  judge  thereof. 

Witaev at  Westminster  tne day  of . 

Memoroiufa  to  be  ndtseribed  to  the  Writi 
K.B. — ^This  writ  is  to  be  executed  within  four  calendar  nsonths  from  th*  datn 
thereof*  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant. 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a  deihndaat, 
being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the  plaintiff  nay  declnre 
against  any  such  defendant  before  the  end  of  the  term  next  after  such  detainer  or  arrest 
sod  proceed  thereon  to  judgment  and  execution. 

2.  If  a  defendant,  bemg  arrested  on  this  writ,  shall  have  made  a  deposit  of  money 
according  to  the  statute  7  Ac  8  0. 4,  c.  71,  and  shall  omit  to  enter  a  common  appear- 
ance to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  common  appearance  tor  the 
defendant,  and  proceed  thereon  to  judgment  and  eiecutioo. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  q^ial  bail 
as  required,  the  plaintiff  may  proceed  aeaiost  the  sheriff  or  on  the  bail-bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested  thereon » 
almll  not  enter  a  common  appearance  within  eight  days  after  such  service,  the  plaintiff 
am  enier  a  eommoa  appearance  for  such  defendant,  and  proceed  thereon  to  judgment 
aai  deration. 

Indenements  to  be  made  oh  the  Writ  of  Capiat, 
Bail  for  £ by  affidavit. 

or. 

Bail  for  £ by  order  of  [naming  ihejadge  makmg  the  olrder],  dated  dUl 

—  day  of 

This  writ  was  issued  by  E.  P.  of  — ^  attorney  for  the  plaintiff  [or  plaintifik]  within 


Or, 
TUs  writ  waf  issued  in  person  by  the  plaintiff  within  named,  who  resides  at  — ->> 
[me9ti0m  the  aiy,  tvwm  or  parith,  and  alto  the  name  if  the  hamtet,  ttreet,  and  number  ^ 
(Is  hmuof  tba  pUnUift  retidenoe,  if  any  Mi«h  there  Ae.] 


(«)  See  further  objections,  ante,  149,  n.  (n); 
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CHAP,  V, 
Thb«  W.4> 

c.  39, 
IN  Genbsal. 


As  the  terms  of  the  enactments  in  2  W.  4,  c.  39,  and  of  the 
forms  prescribed  in  the  schedule,  (r)  and  of  the  rules  of  Court 
made  thereon  in  pursuance  of  sect.  I4f,{w)  are  subjects  of  such 
frequent  referencej  it  is  expedient  to  insert  them  in  the  sub- 
scribed notes,  (to) 


Tbe  practice 
operation  of 
1  W.  4,  c.  39. 


The  statutes  2  W.  4,  c.  39,  intituled  "An  Act  for  Un\farm%iy 
qf  Process  in  Personal  Actions  in  his  Majesty's  Courts  of  Law 
.at  Westminster/'  passed  S3d  May,  183S,  and  which  com- 
menced in  operation  on  the  first  day  of  the  subsequent 
Michaelmas  term,  has  totally  changed  as  well  the  substance 
as  the  forms  of  antecedent  mesne  process  in  most  personal 
actions,  as  well  as  many  proceedings  thereon,  by  expressly 
enacting  that  the  writs  thereinbefore  authorized  (and  presently 
described)  "  shall  be  the  only  writs  for  the  commencement  of 


No.  5.  Writ  of  Detmner. 

William  the  Fourth,  &c. 
To  the  Marshal  of  the  Manhalsea  of  our  Court  before  us  \ar.  To  tbe  Warden  of  our 
Priion  of  the  Fleet.] 

We  command  you,  that  you  detain  CD.  if  he  shall  be  found  in  your  cwitodj 
at  the  delivery  hereof  to  you,  and  him  safely  keep,  in  an  action  on  promises  [or  of 
debt,  &c.  at  iht  eat$  may  be],  at  the  suit  of  A.B.,  until  he  shall  be  lawfully  discharged 
from  your  custody.  And  we  do  further  command  you,  that  on  receipt  hereof  you  do 
warn  the  said  C.  D.  by  serving  a  copy  hereof  on  him,  that  within  eight  days  after  ser- 
vice of  such  copy,  inclusive  of  the  day  of  such  service,  he  do  cause  special  bail  to  be 
put  in  for  him  in  our  Court  of  — —  to  the  said  action  ;  and  that  in  default  of  his 
so  doing  the  said  A.  B.  may  declare  against  him  before  the  end  of  the  term  neit  after 
his  detainer,  and  proceed  thereon  to  judgment  and  execution.  And  we  do  further 
command  you  the  said  [marshal  or  warden,  as  tht  ease  may  be,"]  that  immediately  after 
the  service  hereof  you  do  return  this  our  writ,  or  a  copy  hereof,  to  our  said  Court,  toge- 
ther with  the  day  of  the  service  hereof. 

Witness at  Westminster  the day  of . 

N.B.— TUt  writ  it  to  bo  mdoned  in  the  tamo  manmr  at  the  writ  of  capias,  but  not  to 
contain  the  vnming  oti  that  writ* 


No.  6.  Writ  of  Summons  io  bo  served  on  a  Member  of  Parliament  in  order  to  enforce  the 
ProMont  of  tht  Statute  6  0. 4,  c.  16,  t,  10. 
William  the  Fourth,  &c. 
To  C.  D.  of,  &c. Esquire,  having  privilege  of  parliament,  Greeting  : 

We  command  yon,  that  within  one  calendar  month  next  after  personal  service 

hereof  on  yon,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  Court  of 

in  an  action  [on  promises,  debt,  &c.  as  the  case  may  be,"]  at  the  suit  of  A.  B.;  and  you 

are  hereby  informed  that  an  a£Bdavit  of  debt  for  the  sum  of hath  been  filed  in 

the  pro|)er  office,  according  to  the  provisions  of  a  certain  act  of  parliament  made  and 
passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled  "  An  Act  to  amend  the  Laws  relating  to  Bankrupts,"  and  that  unless  yoa 
pay,  secure  or  compound  for  the  debt  sought  to  be  recovered  in  this  action,  or  enter 
into  such  bond  as  by  the  said  act  is  provide,  and  cause  an  appearance  to  be  entered 
for  you  within  one  calendar  month  next  after  such  service  hereof,  you  will  be  deemed 
xa  have  committed  an  act  of  bankruptcy  from  the  time  of  the  service  hereof. 

Witness  —  at  Westminster  the day  of . 

N.B.— This  writ  is  to  be  served  within  four  calendar  months  from  the  date  thereof, 
including  the  day  of  such  date,  and  not  afterwards. 

Direction.— 7%ti  lumtnont  is  to  be  indorsed  with  the  name  tf  the  plaintiff  or  his  attorney  in 
tike  manner  at  the  writ  of  capias. 


(v)  AnU,  150  to  i56. 
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personal  actions  in  any  of  the  three  superior  Courts  of  Law  at     CHAP.V. 
Westminster^  in  eases  to  which  such  writs  are  appKcable,**{x)    ^"c  *3^*  *' 
Consequently  it  must  be  kept  in  view,  frst,  that  the  act  is    iw  G»mbhal. 
confined  to  personal  actions  commenced  in  one  of  the  superior 
Courts,  and  does  not  extend  to  process  in  real  or  mixed  ac- 
tions,  as  dower,  quare  impedit,  or  ejectment :{y)  secondly,  that 
it  does  not  aflect  actions  removed  from  inferior  Courts,  such 
as  replevin,  usually  commenced  in  and  removed  from  the 
County  Court  by  recordari  facias  loquelam  into  one  of  the 
superior  Courts,  (z)  or  removed  by  habeas  corpus,  &c.  ;(a)  and 
thirdly,  that  it  does  not  afiect  proceedings  in  scire  facias, 
(though  in  some  respects  a  personal  action,)  because,  amongst 
other  reasons,  the  forms  prescribed  by  the  act  are  not,  in  the 
language  of  the  31st  section  of  the  act,  applicable  to  scire 
facias,  (i)     It  will,  therefore,  still  be  necessary,  as  regards 
those  proceedings,  to  refer  to  the  previous  forms,  and  observe 
the  distinctions  between  terms  and  vacations  and  general  re- 
turn days.(c)    But  for  most  practical  purposes  the  forms  and 
proceedings  directed  by  the  above  act  to  be  adopted,  with  the 
rules  thereon,  must  be  imperatively  observed,  at  the  risk  of 
a  summons  or  motion  to  set.  the  same  aside  for  irregularity,  and 
the  necessity  to  begin  de  novo.    And  although  some  useful 
works  on  practice  intimate  that  this  would  only  be  so  when  the 
deviation  is  material,(d)  and  there  are  certainly  some  recent 
cases  favouring  that  view,(e)  yet  we  have  seen  that  in  some  of 
the  principal  decisions  on  the  act,  the  Courts  have  declared  that 
they  will  treat  all  deviations  as  fatal,  whether  material  or  not; 
for  otherwise  they  would  incessantly  have  to  hear  acute  and 
refined  distinctions  between  what  irregularities  are  or.  not  ma- 
terial, (/)  and  even  in  construing  the  word  material,  it  will 
be  found  that  a  technical,  not  a  natural  view,  is  taken ;  foi: 
who  but  a  lawyer  would  consider  that  the  omission  of  a  letter, 
as  Middesez  instead  of  Middlesex,  or  sheriff  instead  of  she- 


(x)  t  W.  4,  c.  $9,  >.  91 ;  bat  lee  rule  X VIII. ;  and  waTidd'f  Sapp.  1839,  where 

M«l(  3Vr.4.  Me  a  perBpicQoas  soromary  of  the  lereral 

(5)  Tidd*t  Sopp.  1835,  p.  62,  as  to  processes  antectdent  to  t  W«  4,  c.  39 ;  and 

Heetmunt,  so  iield  m  Doe  d.  AAman  ▼•  see  Com.  Dig.  tit.  Process.   Sotbatprac- 

i^e^  1  Bing.  N.  C.  253 ;  Dm  d.  Fry  ▼•  titioners  have  by  the  aniformity  of  pro* 

Ree,  3  Moore  &  S.  870 ;  Doe  d .  Haines  ▼.  cess  act,  S  W.  4,  c.  39,  to  attain  an  aeew 

Bm,  t  Moore  &  S.  619.  mulatwn,  not  an  exchange^  of  technical 

(1)  Tidd's  Sopp.  1833,  p.6«.  knowledge. 

(c)  And  see  sect.  19.  (d)    Focoek  ▼.  Maum,  M.  T.  1834, 

(«)  Tidd's  Sapp.  A.n.  1833,   p.  63;  1  Bing.  New  Cases,  S45;   S.P.  9  Legal 

Atherton,  4,  6;  Wordsworth  on  Rules  of  Obserrer,  109  ;  Arch.  Pr.  by  T.  Chitty, 

Court,  8.  n.  (8),  so  ably  composed  as  to  4th  ed.  112,  113,  518;  1  Arch.  Pr.  C.P. 

render  it  desirable  the  author  would  ez-  23. 

tend  his  Jaboars.  (0  See  further  ftost. 

{€)  See  ifl  general  3  Bla.  Com.  Chap.  (/)  Anu,  71 ;  and  role  M.  T.  3  W.  4. 
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CHAP.  V.     rifi  of  LondoDi  in  the  copy  of  a  capias  delivered  to  a  defend* 
^€.^9^*^'    ant  who  bad  been  arrested  upon  the  capias  itself,  should  be 
»  Gkitoau    deemed  material^  all  other  memoranda,  warnings,  indorse- 
ments and  information  to  the  defendant  in  such  copy  being 
perfectly  correct,  (jf)    Id  shorty  the  few  instances  in  whieh  it 
wiU  be  presently  seen  the  Courts  have  considered  the  devis- 
tions  so  trifling  and  immaterial  as  not  to  constitute  a  valid  legal 
objection,  have  arisen  from  the  natural  dislike,  and  even  dis- 
gust, which  the  judges  must  ever  feel  in  giving  effect  to  ob* 
jections  utterly  wide  of  the  merits,  but  can  never  be  relied 
upon  as  forming  a  rule  or  exceptions  on  which  any  practitioner 
^  can  safely  rely  in  excuse  for  ignorance  or  blunder, 

Enamenition  Such  Uniformity  of  process  act,  8  W.4,  c.  S9,  a.  1,  prescribes 

Son  Tills    *****  ^"*  ^  *^*  fi^^  differ  em  forms  of  process  shall  in  such 

differentformsof  ji^^oftoi  actions  be  adopted,  and  not  the  writs  previously  in 

wMchmast^ow  use,  via*,  Ist,  A  WTtt  of  sumtmms,  to  be  personally  served  in  or- 

nndCT*T  w  4     ^""'^y  0^89$  upou  oue  or  more  private  individuals,  whether 

c.  39.       '  '    privileged  or  not,  and  corporations,  or  the  inhabitants  of  a 

hundred  or  other  district,  and  which  may  also  be  served  upon 

a  single  defendant,  when  he  is  in  prison  at  the  suit  of  a  third 

person;  8dly,  A  writ  of  tHstringas,  properly  with  the  view  of 

seising  the  defendant's  goods  to  the  value  of  40s.,  in  case  of 

inability  to  serve  the  writ  of  summons  personally^  though 

sometimes  as  the  preliminary  of  proceedings  to  outlawry; 

8dly,  A  writ  of  capias,  to  arrest  a  party  who  is  at  large, 

or  already  in  custody  of  a  sheriff:  4thly,  A  writ  of  detainer 

against  a  person  already  in  the  prison  of  one  of  the  Courts; 

and  fithly,  A  writ  of  summons,  to  be  served  on  a  member  of 

/MrUameni,  in  order  to  enforce  the  provisions  of  the  Bankrupt 

Act,  6  G.  4,  c,  16,  s.  10*    The  same  statute  also,  in  sectioni 

&,  6  and  10,  contains  enactments  regulating  the  new  proceed- 

ings  to  outlawry,  and  to  save  the  statute  ofUnutatums. 

AU  process  mutt  Before  the  uniformity  of  process  act,  all  the  numerous  pro- 
Ksh,  &<r  ^"*"  «•»■«»  returnable  in  the  different  Courts  of  law  at  Westminster, 
were  regulated  by  the  12  G.  1,  c.  27;  5  G.  2,  c.  27;  and  21 
G.  2,  c.  8;  and  7  &  8  G.  4,  c.  71,  which  required  that  the 
writ,  process,  declaration,  and  all  other  proceedings,  should  be 
in  the  English  tongue,  and  written  in  words  at  length,  in  a  com- 
mon legible  hand  and  character,  and  which  direction  is  still 
pirtually  in  force,  although  all  the  antecedent  forms  of  writs 


1SBii«. 


)  Hodgkifuan  y.  HodgkUumi,  3  Nev.  &  Mao.  564 ;  2  Dowl.  535|  Nie§i  f.Bofih 
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THE  UKIFOBMITT  OV  nOCMU  ACT«  2  W.  4>  C,  39.  IfiD 

hafe  been  abolished  by  the  8  W.  4v  e.  89,  and  others  subiti-     chap.  v. 
tuled.  Thhw.4, 

o.  39, 
iv  General. 

Before  the  uniformity  of  process  act,  process  not  by  original  jhe  wriis  under 
might  issue  before  the  cause  of  action  was  complete,  it  being  «  w.  4.  c  S9» 
considered  as  issued  merely  to  bring  the  defendant  into  Court,  tid«i«7th« 
and  this  as  well  in  bailable  as  serviceable  process; (A)  but  now  comnenccBeai 
tbe  suing  out  the  wnt  of  summons,  and  all  the  other  writs 
thereby  prescribed,  are  to  be  considered  as  the  eommeneement 
of  the  action  for  all  purposes,  and  cannot  be  issued  before  the 
cause  of  action  is  complete,( i)  or  the  plaintiff  would  be  non- 
suited or  have  a  verdict  against  him ;  and  therefore  in  a  late 
case  it  was  held,  since  the  passing  of  the  act,  that  a  writ  of  sum- 
mons is  to  be  considered  as  the  commencement  of  the  action,  and 
the  declaration  must  correspond  with  the  form  of  action  speci- 
fied in  the  writ;  and  if  the  declaration  is  in  a  different  form  of 
action,  it  is  irregular,  and  the  Court  will  set  it  aside,  leaving  the 
plaintiff  to  declare  on  the  writ,  if  he  can  do  so,  according  to  his 
cause  of  action,  (j)  On  the  other  band  a  defendant  cannot 
avail  himself  of  a  ground  of  defence,  which  clearly  was  not 
perfected  until  after  the  writ  was  issued,  (jk)  Formerly,  on  the 
trial  of  an  action,  it  frequently  became  material  to  prove  tbe 
time  when  the  action  was  commenced,  and  if  the  first  writ  was 
not  in  Court  nor  any  witness  there  to  prove  the  time,  injustice 
arose;  but  those  inconveniences  are  now  removed  by  theS  W.4, 
c.  89,  s.  12,  requiring  the  exact  day  of  issuing  mesne  process 
to  be  always  inserted  therein,  and  by  the  rule  of  Hilary  term, 
4  W,  4j  requiring  the  issue  and  record,  and  writ  of  trial  to  the 
sheriff,  also  to  state  the  teste  of  the  first  writ  in  those  proceed- 
ings. 

It  will  be  observed  that  the  14th  section  of  2  W.  4,  c.  39,  in  TbbRvlxs  oy 
express  terms  requires  the  judges  from  time  to  time  to  make  ^^nlLctoV^ 
aoch  general  rules  and  orders  for  the  effectual  execuium  of  ^^th  section  of 
thai  ad  J  and  of  the  intention  and  object  thereof,  and  for  fixing       '  '  ^* 
the  €OmU  to  be  allowed  for  and  in  respect  of  the  matters 
contained  in  the  act  and  performance  thereof,  as  in  their  judg- 
ment should  be  deemed  necessary  or  proper.  (Q    And  accord- 
ingly in  Michaehnas  term,  S  W,  4,  Sd  November,  18Sd,  all 


{h)  Bea  ▼.  Wilding,  7  Tern  Rep,  4^  (J)  Jkomjuou  v.  Ptotf,  t  Cramp.  & 

4  lEMt,75 ;  1  Bob.  &  P.  S43;  8  B.&  P.  M.  768;  3  T^r.  873. 

tS6;  S  Chittj'a  R.  11.  (k)  Wonwiek  r.  Be$»kk,  10  Bar,  & 

(i)  MH^m  Y.  Undtrkitt,  1  CfDflip.  H  Cres.  676. 

M.  49S,  768;  3  Tjr.  4«7.  (<)  AnU,  153,  in  note. 
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CHAP.  V.     the  judges,  excepting  Lord  Denman,  C.  J.,  (who  had  not  then 
^t"  fEo"*    taken  his  seat,)  promulgated  several  General  Rules,  (m)  add  on 


(m)  Reg.  Gen.  Michaelmas  Term,  3  WiUiam  IV.^fnd  Nwmber,  189S. 
Reo.  L 


The  General  1.  It  is  ordered,  That  every  writ  of  <t(mflu»M,  capias,  and  detainer,  shall  contnia  the 

Rales  of  Mich,    names  of  all  the  defendants  [if  more  than  one]  in  the  action,  and  shall  not  contain  the 
T.  3  W.  4,  nane  or  names  of  any  defendant  or  defendants  in  more  actions  than  one.* 

A.D.  1832,  re-         i.  It  is  farther  ordered,  That  the  following  fees  shall  be  taken  :-> 
lating  to  mesne  £•  s.    d. 

process.  For  signing  all  writs  for  compelling  an  appearance,  whether  of  sam- 

mons,  distringas,  capias,  or  detainer,  and  whether  the  same  shall  be  the 
£rst  writ,  or  an  alias  or  planes  writ,  and  whether  the  same  shall  issue 
into  the  same  county  as  tlie  preceding  writ,  or  into  a  different  coanty . .     0    t    6 

For  scaling  the  same ,     0    O    7 

For  entering  an  appearance  for  every  defendant 0    1    0 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by 
the  same  attorney,  and  in  that  case  for  every  additional  defendant    . « . .     0    0    4 

3.  It  is  further  ordered.  That  the  person  serving  a  writ  of  summons  shall,  within 
three  davs  at  least  after  such  service,  indorse  on  such  writ  the  day  of  the  week  and 
month  of  such  service,  otherwise  the  plaintiff  shall  not  be  at  liberty  to  enter  an  appear- 
ance for  the  defendant  according  to  the  statute,  and  every  affidavit  upon  which  such 
an  appearance  shall  be  entered  shall  mention  the  day  on  which  soch  indonemeut  was 
made. 

4.  It  is  further  ordered.  That  the  sheriff  or  other  officer,  or  person  to  whom  any 
writ  of  cajnas  shall  be  directed,  or  who  shall  have  the  execution  and  return  thereof, 
shall  within  six  days  at  the  least  after  execution  thereof,  whether  by  serviee  or  arrest, 
indorse  on  such  writ  the  true  day  of  the  execution  thereof,  and  in  default  thereof  shall 
be  liable  in  a  summary  way  to  make  such  compensation  of  any  damage  which  may 
result  from  his  neglect  as  the  Court  or  a  judge  shall  direct. 

5.  It  is  further  ordered.  That  the  second  rule  of  Hilary  Term,  1832,  shall  be  appli- 
cable to  all  writs  of  summons,  distringas,  capias,  and  detainer,  issued  under  the 
aathority  of  the  said  act,  and  to  the  copy  of  every  such  writ.t 

6.  It  is  further  ordered.  That  any  alias  or  pluries  writ  of  summons  may,  if  the 
plaintiff  shall  think  it  desirable,  be  issued  into  another  county,  and  any  alias  or  pluries 
writ  of  capias  may  be  directed  to  the  sheriff  of  any  other  county,  the  plaintiff  in  such 
case,  upon  the  alias  or  pluries  writ  of  summons  describing  the  defendant  as  late  if  the 
place  of  which  he  was  described  in  the  first  writ  of  summonst  and  upon  the  alias  or 
pluries  writ  of  capias,  referring  to  the  preceding  writ  or  writs  as  directed  to  the  sheriff 
to  whom  they  were  in  fact  directed* 

7.  It  is  further  ordered.  That  the  alias  or  pluries  writ  of  summons  into  another 
county  shall  be  in  the  following  form  : — 

William  the  Fourth,  &c. 

To  C.  D.,  of ,  in  the  county  of——,  late  of  — ,  in  tlie  county  of—, 

[original  county.]    We  command  you  as  before  [or  often]  we  have  commanded 
you,  &c.  [as  in  the  writ  of  summons  No.  1  in  the  schedule  of  the  said  act] 


*  In  consequence  of  the  words  in  italic  this  rule  has  been  construed  not  to  preclude 
ttie  plaintiff  on  serviceable  process  against  several  to  declare  only  against  ane,  pro- 
vided there  be  no  further  proceedings  against  the  others,  Evans  v.  Whitehead,  S  M  &  R. 
367  ;  Bowles  v.  BiUon,  S  Cr.  &  J.  474 ;  Arch,  by  T.  Chitty,  220,  222. 
The  second  rule      t  This  refers  to  the  following  rule.    "  And  it  is  further  ordered.  That  open  every 
of  Hil.T.  1832,  hailable  writ  and  warrant,  and  upon  the  copy  of  any  process  served  for  the  payment  of 
above  referred     any  ^t»  the  amount  of  the  debt  shall  be  sUted,  and  the  amount  of  what  the  plaintiff's 
to,  via.  as  to        attorney  claims  for  thecosU  of  such  writ  or  process,  arrest,  or  copy  and  service  and 
indorsement  of    attendance  to  receive  debt  and  costs,  and  that  upon  payment  thereof  within  foar 
claim  for  debt     ^aj'*  <o  the  plaintiff  or  his  attorney,  further  proceedings  will  be  stayed.    Bat  the  de- 
and  costs.  fendant  shall  be  at  liberty,  notwithstanding  such  payment,  to  have  the  costs  taxed ; 

and  if  more  tlian  one-Mxtb  sliall  be  disallowed,  the  plaintiff's  attorney  shall  pay  the 
costs  of  taxation." 

The  indorsement  shall  be  written  or  printed  in  the  following  form  : — 

"  The  plaintiff  claims for  debt,  and  —  for  costs.    And  if  the  amount 

thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days  from  the  serviee 
hereof,  further  proceedings  will  be  stayed." 


Digitized  by 


Google 


AND  PROCEEDINGS  THEREON  IN  GENERAL.  161 

tbe  following  Hilary  term  another  general  rule,  relating  to  the     CHAP.  V. 

retoming  of  process^  was  assented  to  by  all  the  fifteen  judges,   ^*  w"It"  ^' 

and  which  will  be  stated  near  the  conclusion  of  this  chapter.  («) 

The  principal  and  most  extensive  rule  under  this  statute  was 

the  tenth  rule  of  Michaelmas  term,  S  W«  4,  (o)  which  declares, 

'*  that  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 

*'  indorse  on  any  writ  or  copy  thereof,  any  of  the  matters  re- 

"  quired  by  the  said  act  to  be  by  him  inserted  therein  or  in- 

"  dorsed  thereon,  such  writ  shall  not  on  that  account  be  held 

"  void,  but  may  be  set  aside  as  irregular  upon  application  to 

"  be  made  to  the  Court  out  of  which  the  same  shall  issue,  or 

'^  to  9Lnyjudge.^  The  full  operation  of  this  rule  will  be  hereafter 


And  that  the  alias  and  planes  writ  of  capias  shall  be  id  tbe  following  form : — 

WilUam  the  Fourth,  &c. 

To  the  sheriff  of . 

We  oonnoand  yoa  as  heretofore  we  have  commanded  the  sheriff  of ,  that 

jon  omit  not,  &c.  [as  in  tbe  writ  of  capias  No.  4  in  tbe  schedule  of  the  said  act] 

8.  It  is  further  ordered,  That  in  every  writ  of  distringas  issued  under  the  authority 
of  tbe  said  act,  a  non  omittas  chiose  may  he  introduced  by  the  plaintiff,  without  the 
payment  of  any  additional  fee  on  that  account. 

9.  It  is  further  ordered.  That  when  the  attorney  actually  suing  out  any  writ,  shall 
sue  out  tbe  same  aa  agent  for  an  attorney  in  the  country,  the  name  and  place  of  abode 
tfmch  aUaney  in  the  country  sJiall  alto  be  indorsed  upon  the  taid  writ. 

10.  It  is  further  ordered,  That  if  the  plaintiff  or  his  attorney  thall  omit  to  intm  in 
or  mdarse  on  any  writ  or  copy  thereof,  any  of  the  matters  required  by  the  said  act  to  be  by 
him  buerttd  therein  or  indorsed  thereon,  such  writ  or  copy  thereof  shall  not  on  that 
aceotint  be  held  void,  but  may  be  set  atide  as  irregular  upon  application  to  be  made  to  the 
Court  out  tf  which  the  same  shaU  istue,  or  to  any  judge. 

11.  It  is  further  ordered.  That  upon  all  writs  of  capias,  where  the  defendant  shall 
not  be  in  actual  custody,  the  plaintiff,  at  the  expiration  of  eight  days  after  the  eseeutum 
oi  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be  at  liberty  to  declare  de 
bene  cue  in  case  special  bail  shall  not  have  been  perfected,  and  if  there  be  several 
defendants,  and  one  or  more  of  them  shall  have  been  served  only  and  not  arrested, 
and  the  defendant  or  defendants  so  served  shall  not  have  entered  a  common  appear- 
ance, the  plaintiff  shall  be  at  liberty  to  enter  a  common  appearance  for  him  or  them, 
and  declare  against  him  or  them  in  chief,  and  de  bene  esse  against  the  defendant  or 
defendants,  who  shall  have  been  arrested  and  shall  not  have  perfected  special  bail. 

It.  It  b  further  ordered.  That  in  case  the  time  for  pleading  to  any  declaration,  or 
fbranawering  any  pleading,  shall  not  have  expired  before  the  tenth  day  of  August  in 
any  year,  tbe  party  called  upon  to  plead,  reply,  &c.  shall  have  the  same  number  of 
days  for  that  purpose,  after  the  twenty-fourth  day  of  October,  as  if  the  declaration  or 
preceding  pleading  had  been  delivered  or  filed  on  tbe  twenty-fourth  day  of  October, 
bat  in  such  cases  it  shall  not  be  necessary  to  have  a  second  rule  to  plead,  reply,  &c. 

15.  It  is  farther  ordered,  Tliat  in  case  a  judge  shall  have  made  an  order  in  vacation 
for  tbe  return  of  any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  capias  ad 
aatiifaciendom,  fieri  facias,  or  elegit,  on  auy  day  in  vacation,  and  such  order  shall 
have  been  duly  senred,  but  obedience  shall  not  have  been  paid  thereto,  and  the  same 
ahall  have  been  made  a  rule  of  Court  in  the  term  then  next  following,  it  shall  not  be 
iisceisary  to  serve  such  rule  of  Court  or  make  any  fresh  demand  of  performance 
tbereoD,  bat  an  attachment  shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or  shall  not  have  been  done  in  the 


14.  It  is  further  ordered,  That  if  any  attorney  shall,  as  required  by  the  said  act, 
declare  that  any  vrrit  of  summons,  or  writ  of  capias,  upon  which  his  name  is  indorsed, 
was  not  issued  by  him  or  with  his  authority  or  privity,  all  proceedings  upon  the  same 
shall  be  stayed  until  further  order. 

fa)  Rale  of  Hilary  term,  3  W.  4,  (o)  See  tbe  rule  10,  si/pra,l61,in  note. 
i.D.  ldS5,  pott. 

Digitized  by  V^jOOy  IC 


162  OF  ME8KE  PROCESS, 

CHAP.  V.  fully  considered;  but  it  may  be  proper  here  to  observe  that 
^' w'rIts"  ""'  tl^e  judges  have  not  by  this  rule  increased  the  facility  of  trifling 
motions  to  set  aside  proceedings  for  irregularity;  but  have 
rather  limited  and  narrowed  the  consequences  of  nonobservance 
of  the  enactments,  by  declaring  that  the  process  shall  not  on 
that  account  be  deemed  votd,  as  perhaps  might  otherwise  have 
been  the  construction. 

Thegetierai  The  uniformity  of  process  act,  2  W.  4v  c,  39,  and  the  rules 

rw\4^^!s9,    thereon, (p)  it  will  be  observed,  contain  enactments  and  regula- 
and  rales  there-  tious,  many  of  which  are  in  pari  materia  and  of  a  general 
most  of  the  ^'    futiure,  equoUtf  affecting  all  or  many  of  the  five  forms  of  wriis. 
u>}^'  P'*!g°J^  It  is  therefore  considered  to  be  most  expedient  in  this  chapter 
in  this  chapter,   to  take  a  general  and  comparative  view  of  all  the  principal 
requisites  which  more  or  less  affect  all  the  writs  and  proceedings 
thereon,  examining  in  the  natural  order  as  they  occur  all  the 
parts  of  each  trrtV,  with  the  memoranda  and  indorsemenis^  and 
decisions  thereon,  and  the  consequences  of  deviation  from  the  pre- 
scribed forms  ;  and  then  after  having  thus  disposed  of  the  jstim- 
cipal  and  most  general  rules  in  distinct  paragraphs,  we  will 
separately  consider  the  writs  of  summons^  distringas,  capias 
and  detainer,  process  to  outlawry,  and  process  and  entries  to 
prevent  a  statute  of  limitations  from  becoming  a  bar. 


6.  Examination      g.  We  are  now  to  Consider  the  parts  and  general  requisites 

of  the  parts  and      ^.1,1  .  ,.  ,,  «,  .^*.  - 

general  re-        01  all  the  wnts  to  be  issued  m  pursuance  of  the  uniformity  of 
tr^^tfe  writs      PJ^ocess  act,  g  W.  4,  c.  39,  and  of  the  rules  thereon ;  and  it  is 
under  the  oni-     proposcd  to  examine  them  in  the  order  in  which  they  occur  in 
w."4!^c.*'39.^     each  writ,  and  then  the  indorsement  thereon,  and  under  the  fol- 
lowing beads.    Forms  of  all  the  writs,  as  prescribed  in  the 
schedule,  (j^)  may  in  general  be  obtained  from  any  law  stationer, 
ready  printed  with  blank  spaces,  in  which  the  name  and  resi- 
dence of  the  defendant,  the  name  of  the  plaintiff,  the  form  of 
action,  teste,  or  date,  and  other  varying  facts,  are  to  be  in- 
serted in  the  attorney's  office.     The  principal  writ  is  usually 
on  parchment,  and  as  many  copies  as  there  are  defendants 
are  to  be  made  and  are  usually  on  printed  paper.    The  use 
of  these  printed  forms  tends  to  secure  accuracy,  at  least  in 
the  printed  parts.    But  when  the  names  and  residences  of 


(p)  See  the  rules*  tnUe,  160, 161,  in  note. 

(q)  Commencing  anfe,  154,  and  ending  ante,  156. 
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very  numerous  plaintiffs  or  defendants  would  occupy  more  room     CHAP.  V. 
than  is  found  in  the  common  printed  forms,  then  it  is  usual  to       vvrIx»"  ^^ 
frame  the  whole  of  the  writ  and  copies  in  manuscript. 


ANALYTICAL  TABLE  OF  THE  PARTS  OF  THE  SEVERAL  WRITS  AND 
PROCEEDINGS  THEREON,  CONSIDERED  IN  THIS  CHAPTER. 


Fnt,  Naree  of  the  hnig. 
Saemd,  Directioii  to  the  defendant. 
Tkird,  Statement    of  ekritlian    and  iur^ 
iMiR«  of  defendant  or  defendants. 
Consequences  of  mistakes. 
The  like  in  continaed  process. 
FmrtJk,  Statement  of  defendant's    rui" 
deace. 
Consequrnccs  of  mistakes. 
The  like  in  continued  proeess. 
Fifik,  Defendant's  addition  of  degree. 
SUik^  Character  in  which  the  defendant  is 

ttttd,  or  plaintiff  sues. 
Setentk,  Names  of  all  the  defendants  to 

he  Inserted,  and  no  mere. 
£^A<Jb,  Direction  to  sheriff  or  other  offi- 
cer by  whom  distringas,  capias,  or  de- 
tainer to  be  eiecQted. 
Forms  of  directions  to  sheriffs,  &c. 
NhUk,  Non-omittas  clause  in  distringas 

or  capias. 
TeatA,  Statement  of  what  defendant  or 

sb^iff  Is  required  to  do. 
Uetemth,  Time  in  which  defendant  to  ap- 
pear, ice  and  of  return-days. 
Twelfth,  Returnable  hi  what  Court. 
TTurtetnth,  Description  of  form  of  action. 
Famrte^uik,  Name  of  plaintiff  and  charac- 
ter in  which  he  sues. 
Subsequent  repetition  of  his  christian 

and  surname. 
Cbancterin  which  plaintiff  sues. 
Fffteemth,  Notice  to  defendant  of  conse- 
qnences  of  bis  non-compliance  or  not 
patting  in  bail  above. 
SiMteemik,  Teste  in  name  of  Chief  Justice 

or  Chief  Baron. 
Seventeenth,  Teste  or  date  of  day  of  is- 
suing writ. 
Is  the  commencement  of  action. 
Etgkteentht  Memoranda,  notice,  and  wam- 

infs  at  bottom  of  writ. 
NneUemih,  Indorsements  on  writs. 

1.  Snm  sworn  to  on  bailable  process. 
Diiectioni  not  to  arrest  a  par- 
ticnUr  defendant. 
f  •  Name  and    place    of   abode  of 
plaintiff's  attorney  and  a|ent 

3.  Of  name  and  place  of  residence  of 
plaintiff  when  suing  in  person. 

4.  Of  amount  of   debt    and  costs 
claimed. 

5.  Of  defendant's  abode,  addition, 
or  description  on  bailable  process. 


whether  or  not  necessary. 
6.  Of  day  of  serving  writ  or  arresting 
defendant. 
Twentieth,  Of  concurrent  writs  into  dif- 
ferent counties. 
Twenty-Jirst,  Of  alias  and  plurles  writs  of 

somroona  and  capias. 
Twenty 'Second,  Of  supposed  necessity  for 

srcand  affidavit  of  deot,  &c. 
Twenty-third,  Of  the  pnecipe  for  every 

writ. 
Tleenty-fourth,  By  what  officer  writ  to  be 

signed, 
Tweuiy-nfth,  By  what  officer  writ  to  be 

Twenty-tixthf  Practical  proceedings  on  is- 
suing any  writ. 
Twenty  seventh,    Conseauences    of   non- 
observance  of  requisites  in  mesne  pro- 
cess, and  copies  thereof. 
Twenty-eighth,  Of  amending  and  re-sealing 

before  execution. 
Twenty-ninth,  Amendments  of  writs  and 
copies,  wlien  refused. 
No   distiuction    between  writ   and 
copy. 
Thiriielht  Of  motions  and  summons  for 

irregularities. 
Thirty'Jint,  Of  preparing  to  serve  or  exe- 
cute writ. 
Thirty  second.  Of  the  execution  of  writs  in 
general. 

1 .  Delivery  to  attorney  or  sheriff,  or 

officer. 
2*  Attorney's  undertaking  to  appear. 

3.  Duration  of  writs. 

4.  Place  where  to  be  executed. 

5.  Preparing  to  serve  or  execute. 

6.  Mode  of  service  or  execntioo«  and 
delivery  of  copy  of  writ. 

Thirty- third.    Indorsement   on    writs  of^ 

time  when  executed. 
Thirty  fourth,  Affidavits  of  the  execution 

of  process. 
Thtrty-Jifth,  Returns  to  prooets. 
1.  Who  to  return  same. 
t.  How  to  enforce  returns. 
3.  Forms  of  returns. 
Ttdrly-sijith,  Summary  of  circumstances  to 
l>e  attended  to  by  a  defendant  after 
execution  of  process  in  general. 
Thirty-sevt7ith,    His  ascertmning  the  at- 
torney's authority  to  sue. 

u2 
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CHAP.  V. 

Rkquimtesof  tq£  parts  OP  WRITS  AND  MEMORANDA  CONSIDERED. 

Writs, 


First,  Nam  of        First,  WiUiam  the  Fourth,  by  the  Grace  of  God,  of  the 
"^*  United  Kingdom  of  Great  Britain  and  Ireland  King,  He- 

fender  of  the  Faith,  if)  To  C.  D.  %c.  \pr  to  the  sheriff,  g-c] 
The  uniformity  of  process  act,  2  W.  4,  c.  89,  by  aU  the  forms 
prescribed  m  the  schedule,  (r)  requires  every  writ  to  commence 
with  the  name  and  style  of  the  king  for  the  time  being,  a  form 
very  anciently  adopted,  because  the  king  was  always  considered 
the  fountain,  or  less  figuratively,  the  dispenser  of  justice,  (js) 
and  who  by  every  process  issuing  from  or  returnable  in  his 
Courts  commands  justice  to  be  rendered,  and  this  formula  is 
peculiarly  well  calculated  to  induce  respect  and  observance. 
Before  this  act  it  was  held  that  where  a  writ  of  capias  ad  satis- 
faciendum by  mistake  commenced  in  the  name  of  the  then 
recently  deceased  king,  instead  of  his  then  successor,  but  the 
sheriff  had  obeyed  it  by  taking  the  defendant,  the  mistake  did 
not  constitute  a  material  variance  or  any  defence  in  an  action 
against  the  sheriff  for  the  escape ;  provided,  as  the  fact  was, 
that  the  writ  was  at  its  conclusion  tested  in  the  name  of  the  then 
Chief  Justice.  (0  We  shall  presently  see  the  importance  of  the 
latter  being  accurately  inserted  at  the  conclusion  of  the  writ,  as 
expressly  required  by  2  W.  4,  c.  39,  s.  12. 

Secondly,  Direc-      Secondly,    To  C.  D.  of  — —,  in  the  County  of ,  greets 

fcnd.^t't  del    •v.  («)  or  "  To  the  Sheriff  of  ^ ,greetingr    A  writ  of  *ir»i- 

fendants,  &c.  mons  must  be  directed  or  addressed  to  the  defendant,  without 
the  intervention  of  any  public  officer,  and  command  him,  with- 
in eight  days  after  the  service  of  the  writ,  inclusive  of  the  day 
of  such  service,  to  cause  his  appearance  to  be  entered  in  the 
named  Court,  and  informs  him  of  some  of  the  consequences  of 
his  neglect,  viz.  that  the  plaintiff  may  cause  an  appearance 
to  be  entered  for  him  and  proceed  thereon  to  judgment  and 
execution.  The  other  writs  are  addressed  to  the  sheriff  or 
other  proper  officer,  and  command  him,  according  to  the  dis- 
tinct object  of  each  writ,  either  to  distrain  upon  the  goods  of 
the  defendant  for  forty  shillings,  or  to  take  and  keep  him,  or  if 
he  be  already  in  custody  to  detain  him ;  and  hence  these 
several  processes  are,  according  to  their  principal  purport  and 


(r)  See  the  several  forms,  ante,  154,  (t)  Elvin  ▼.  Drummond,  4  Bing.  278 ; 

155, 156,  in  the  note.  12  Moore,  523,  S.  C. 

(i)  1  Bla.  Com.  266 ;   5  Bla.  Com.  (u)  Ante,  154,  in  note. 
273;  and  see  forms,  id.  Appendix. 
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object,  termed  writs  of  summanSy  or  of  distringas^  or  of  cc^     CHAP.  V. 
piasy  or  detainer.   A  writ  of  summons  is  to  be  directed  to  the  ^**^*"i.*  **' 

defendant  by  bis  christian  and  surname,  as  may  be  collected  

from  the  initials  C.  D.in  the  prescribed  form  in  schedule  No.  1. 
It  will  be  observed  that  all  the  forms  are  printed  in  the  singular 
nimiber,  and  it  follows  that  when  there  are  several  parties^ 
whether  as  plaintiffs  or  defendants,  the  form  must  vary  ac- 
cordingly, but  with  the  like  precision  as  to  every  additional 
party ;  but  where  the  names  of  several  defendants  have  been 
stated  in  the  writ,  the  subsequent  word,  tfou,  is  to  be  taken  dis- 
tributively,  and  it  is  not  necessary  to  say, ''  you  and  each  and 
every  of  you,  &c."  («)  The  defendant  is,  by  section  1,  to  be 
described  at  all  events  in  a  unit  of  summons  ''  of  the  place  of 
his  residence  or  supposed  residence  or  of  the  place  and  county 
where  he  is  supposed  to  be;  "  and  if  it  be  afterwards  ascertained 
that  he  is  to  be  found  in  another  county  and  not  within  two' 
hundred  yards  of  the  border  of  the  former,  then,  before  such 
writ  has  been  served,  it  may  be  altered^  and  his  description 
be  made  of  the  latter  county ;  but  then,  after  such  alteration, 
the  writ  must  be  re-sealed  before  it  can  be  served,  or  it  may 
be  set  aside  for  irregularity  ;  («)  or,  as  may  be  advisable,  con- 
current  and  similar  original  writs  of  summons  may  be  issued 
into  the  other  county  or  counties,  (x) 

Thirdly i   The  christian  and  surname  of  the  defendant  or  Thirdly,  State- 
d^endanis.    The  forms  prescribed  in  the  schedule  of  2  W.  4,  ^i°I^|;if^7 
c.  39,  whether  addressed  to  the  defendant  or  to  a  sheriff  or  defendant  or 
other  officer,  alike  require  that  the  full  and  exact  christian  and  ^"^^ue^^of 
surname  of  the  defendant  be  stated  in  every  writ  and  also  in  mistake.  (5^) 
e^sery  copy  thereof  in  fuU;  and  it  is  only  in  cases  provided  for 
by  3  &  4  W.  4,  c.  4^,  s.  12,  and  the  32d  general  rule  of  Hil. 
Term,  9  W.  4,  that  any  deviation  is  expressly  allowed.    That 
statute,  in  section  IS,  enacts  *'  that  in  all  actions  upon  bills  of 
exchange,  promissory  notes,  and  other  written  instruments,  any 
of  the  parties  to  which  are  designated  by  the  initial  letter  or 
letters,  or  some  contraction  of  the  christian  or  first  name  or 
names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail, 
and  in  the  process  and  declaration,  to  designate  such  persons 
by  the  same  initial  letter  or  letters,  or  contraction  of  the 
christian  or  first  name  or  names,  instead  of  stating  the  christian 
or  first  name  or  names  in  ftdl;  and  the  S2d  general  rule  of 
Hil.  Term,  2  W.  4,  orders  "  that  where  the  defendant  is  de- 

(«)  LngUkeart  v.  Ejfrc  and  another,  t  (i)  See  fott,  as  to  cencwrrtnt  writs. 

DowU  145 ;  port,  183.  (y)  See  Ihe  law  before  %  W.  4,  c.  S9, 

(o)  Utsert  r.  Samm^  3  Moore  &  Scott,  Chitty  on  Pleading,*  6tb  edit.  S79  to  t99i 
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Requisites  or 

Wbits. 


scribed  in  the  process  or  affidavit  to  hold  to  bail  (z)  by  inUiaU 
or  by  a  wrong  name,  or  without  a  christian  name,  the  defend- 
ant shall  not  be  discharged  out  of  custody  or  the  bail-bond 
delivered  up  to  be  cancelled  on  motion  for  that  purpose,  if  it 
shall  appear  to  the  Court  that  due  diligence  has  been  used  to 
obtain  knowledge  of  the  proper  name»(a)  and  it  is  not  essen- 
tial to  perfect  such  due  diligence  to  inquire  of  the  defendant  or 
his  friends  or  at  his  house,  especially  if  he  be  a  foreigner,  be- 
cause that  inquiry  might  induce  his  avoidance  of  process ;  but 
it  suffices  to  make  the  inquiry  from  other  different  people 
likely  to  know  the  full  name,  (a)  It  should  seem,  therefore, 
that  after  applying  by  letter  or  otherwise  to  an  intended  de- 
fendant, or  inquiring  of  his  neighbours,  or  even  of  other  parties 
likely  to  give  information,  as  in  the  case  of  a  bill  to  the  other 
parties  to  the  same,  for  the  particulars  of  his  full  christian  and 
surname,  or  any  other  unsuccessful  inquiries  of  several  persons 
likely  to  be  able  to  give  the  requisite  information,  even  his  sur- 
namci  with  or  without  any  other  description,  might  safely  be 
used,  at  least  in  an  affidavit  to  hold  to  bail  and  in  a  capias,  (i) 


(s)  It  18  supposed  that  from  the  terras 
of  this  rale  it  onlj  spptlcs  to  baihbU  pro- 
cess, and  not  to  a  writ  of  summons ;  sec 
1  Archbold's  Pr.  K.  B.  512,  note  (c)  j  and 
perhaps  no  rule  was  necessary  as  regarded 
strviceabU  process,  because  the  Court 
would  not  set  It  aside  on  account  of  a 
misnotDer  or  initial,  or  omission  of  chris- 


tian name,  id.  515,  sed  quarct  for  tlie  sta- 
tute and  the  prescribed  forms  require  the 
full  name  in  general  to  be  stated,  and  the 
rule  Mich.  T.  1832  declares  any  omimou 
to  be  an  irregularity. 

(a)  Rule  Hil.  T.  «  W.  4,  c.  3S  ;  see 
what  is  due  diligence,  Hichs  v.  Marreco, 
3  Tyr.  916 ;  1  Cronp.  &  Mee.  84,  S.C. 


(6)  See  form  of  affidavit  to  oppose  a  rule  for  setting  aside  proceedings,  infra,  in 
note.    This  alters  the  practice  stated  in  Tidd,  9lh  edit.  148,  301,  448.    I'heaffidamt, 
to  satisfy  the  Court  that  due  diligence  had  been  used  to  obtain  the  defendant's  proper 
name  before  issuing  process  in  answer  to  any  rule  for  setting  the  same  aside,  most  of 
course  fully  state  the  facts  ;  and  according  to  Hiekt  v.  Mnrreco,  3  Tyr.  f  16,  S.C.; 
1  Cfomp.  Ec  Mee.  84,  it  seems  expedient  to  state  tlie  names  and  address  and  answers 
of  the  several  persons  to  whom  application  for  infonnation  has  been  made,  and  espe- 
cially the  msons  why  information  could  not  be  obtained  from  tlie  dirrctory,  pvblic 
offices,  &c.    The  following  affidavit  was  made  in  a  late  case : — 
Form  of  affida-        "A.  B.,  of,  &c.  maketh  oath  and  sailh,  that  this  action  hatli  been  commenced  and 
irit  to  account      is  intended  to  be  prosecuted  against  the  said  defendant  on  a  bill  of  exchange  accepted 
for  plaintiff's       by  him  by  and  in  the  initials  of  his  christian  name,  thus,  [eiving  an  exact  copy  of  tfie 
suing  defendant  signature,]  and  that  before  the  making  of  the  affidavit  of  debt  in  this  action,  and  also 
by  initial  or         before  the  issuing  of  any  writ  thereon,  this  deponent,  as  well  bv  letter  as  in  person, 
wrong  name.        applied  to  the  said  defendant  and  requested  him  to  state  his  full  christian  and  sur- 


and  this  deponent  at  the  same  time  stated  to  the  said  defendant  that  he  made 
such  request  on  purpose  and  with  the  intent  to  state  his  name  correctly  in  the  affidavit 
and  process  about  to  be  made  and  issued  against  him ;  but  the  said  defendant  refuted 
to  give  this  deponent  any  information  respecting  the  same,  and  said  to  this  deponent 
'  I  will  be  candid  to  this  extent,  1  am  lineally  descended  from  Adam  and  was  born  since 
the  flood,  the  rest  of  my  name  and  pedigree  you  may  discover  how  you  can,'  [or  'and 
the  said  defendant  wholly  omitted  and  refused  to  give  tliis  deponent  any  further  or 
other  answer  to  such  application  or  request.*]  And  this  deponent  further  saith,  that 
before  issuing  any  process  in  this  action  he  also  made  diligent  inauiry  as  to  the  proper 
christian  and  surname  of  the  said  dcfendont,  as  well  of  several  nimates  at  the  house 
where  the  said  defendant  then  resided,  as  also  of  several  of  the  Deighboura  of  the  said 
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It  seems  proper  in  general  to  examine  the  directory,  and  accord*-     CHAP.  V. 
iBg  to  circumstances  to  inquire  for  the  full  name  at  the  post-office  ^^  WRm?  ^' 
and  of  the  collector  of  poor-*rates  and  taxes,  and  at  public  offices,  — — — 
if  the  intended  defendant  be  connected  with  any,  before  mak- 
ing the  affidavit  to  hold  to  bail,  and  in  an  affidavit  to  state 
the  result  m  amswer  to  any  rule  nisi  for  setting  aside  the  pro* 
oeeding.  (c)    But  the  very  terms  of  this  rule  of  Hil.  T.  S  W.  4i 
appear  to  imply  that  unless  dme  ditigenee  has  been  used  to  ob- 
tain knowledge  of  the  proper  name,  and  the  defendant  in 
bailable  process  has  in  the  affidavit  to  hold  to  bail  or  process 
been  described  by  initials  or  a  wrong  name,  or  without  a  chris- 
tian name,  he  might  be  discharged  out  of  custody  or  the  bail- 
bond  deKyerad  up  to  be  cancelled  on  motion. 

When  a  person  has  signed  or  executed  a  bond  or  deed  by  a 
wrong  name,  the  writ  and  declaration  should  be  against  him  by 
thai  name,  and  it  would  n6t  be  correct  to  issue  a  writ  or  declare 
against  him  by  his  real  name,  with  an  averment  that  he  exe- 
cuted the  instrument  by  the  false  name ;  (</)  and  it  is  safer  to 
hsue  the  writ,  and  declare  against  an  obligor  by  the  exact  name 
in  which  he  eubscribed  and  executed  the  bond  or  deed,  although 
different  from  that  in  ike  body*{e) 

The  above  rule  of  Hil.  T.  ISSS,  in  its  terms,  appears  to 
apply  only  to  bailable  process,  and  not  to  extend  to  a  writ  of 
summons  or  serviceable  process.  Before  the  modem  enact- 
ments, it  was  decided  that  a  serviceable  bill  of  Middlesex,  and 


dcCendaot,  and  particularij  of,  &c.  (nfimiog  tbo  penont  tnd  addition,)  and  ilto  of  tlie 
drawer  of  the  said  bill,  but  this  deponent  could  not  nor  can  he  now  obtain  any  informs- 
Chai  whataoaTer  reapecting  the  fall  cbristian  or  first  nsma  of  the  said  dafendant,  ^c" 
[State  any  material  drcoaistances  according  to  the  facts.] 

(O    tMt$  ▼.   jMarfMa,  S  Tyr.  916;  examined  copy  of  the  IntlUt  was  given  In 

1  Crom.  &  M.  S4, 3*  C. ;  and  see  cases  at  evidence  commanding  the  sheriff  to  take 

to  notice  of  the  dishonoar  of  a  bill,  Chitty  J.  J.,  and  the  bail-bond  was  signed  by  the 

«wi  Bills,  IMiadit*  d06.  principal,  thus,  "  S.  J.»  arrested  by  the 

(d)  GoM  V.  Btgnau,  8  Taant.  504;  name  of  J.  J.,"  and  the  plaintiff  offered  to 

Hmjfti^tont  V.  Lerd  Palmentcn,  t  Car,  Sc  prove  that  this  person  was  their  debtor 

F.  474}  BnsAcr  v.  WUhmtm,  5  Bar«  k  whom  tliey  intendtd  to  hold  to  bail,  Lord 

AM.  68t.  Ellenboroaah  said,  "  The  writ  most  speak 

(c)  Afaye/tfana  v.  lard  Palowrstoa,  f  for  itself;  1  cannot  hear  that  instead  of 

Car.  &  P.  474 ;  1  Moo.  &  M*  6,  S.  C.  {  A.  B.  mentioned  in  Uia  writ,  it  was  memnt 

Chitty  on  Pleading,  5th  ediL  vol.  ii.  496 a,  that  the  sliariff  should  arrest  X.  Y.,"  and 

note  (e),  std  fvcrSf  td.  iM«    If  process  the  plaintiff  was  nonsuited,  Seandntr  v. 

has  been  issued  agsinst  a  person  by  a  Wmme,  S  Campb.  270  ;  WWa  v.  Lodi,  8 

wrmg  name,  the  proper  coarse  in  a  deda*  Taant.  399 ;  1  Dowl.  &  Ry.  551 ;  Amery 

mtion  or  other  pleading  is  to  continue  v.  Langt  1  Caropb.  14 ;  Brown  v.  Jacoh, 

and  it  is  not  correct  to  2  Esp.  Rep.  7{6«    The  proper  course  in 


describe  it  as  miglit  have  been  inttnded,  a  dedaration  on  a  bail-bond,  or  for  an  es- 

althongh  the  proper  name.    Tlius,  where  cape,  extortion,  &c.  is  to  describe  tlie 

it  was  alleged  that  by  a  writ  of  latitat  ilie  name  precisely  as  in  llic  writ,  without 

iheriff  was  commanded  to  take  one  £.  J.,  morcp  and  then  to  aver  that  under  colour 

fthe  real  name,)  by  the  name  of  J*  J.»  or  virtue  of  that  writ  the  party,  stating  his 

(the  erroneous  iuum  in  tba  writ,)  and  an  real  name,  was  arrested,  &&  id*ibid%   ^^  ^ 
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CHAP.  V.  subscribed  notice,  describing  the  defendant  as  Mr,  A.,  without 
*^Writ8.*  ^^  stating  his  Christian  name,  was  irregular ;  (/)  but  in  another 
case,  where  the  defendant's  Christian  name  was  omitted  in  ser- 
viceable process,  the  Court  of  King's  Bench  refused  to  set  the 
same  aside  for  in-egularity,  and  left  the  defendant  to  plead  in 
abatement,  because  it  might  be  possible  that  a  party  has  no 
Christian  or  first  name,  (g)  But  in  another  case  the  omission 
of  the  Christian  name  was  holden  an  irregularity.  (A)  Upon 
the  whole,  the  safest  course  in  serviceable  process  is  to  insert 
some  even  supposed  Christian  or  Jirst  name,  as  well  as  the 
surname,  in  the  process,  and  leave  the  defendant  to  apply  by 
summons  under  the  3  &  4  W.  4,  c.  4S,  s.  11,  to  compel  the 
plaintiff  to  amend  his  declaration ;  for  the  11th  section  of  that 
act  abolishes  all  pleas  in  abatement  of  misnomer ;  and  if  a  full 
Christian  and  surname  be  inserted  in  serviceable  process,  al- 
though it  be  mistaken,  no  advantagll  can  be  taken  unless  the 
misnomer  be  continued  in  the  declaration,  and  then  only  by 
summons  under  the  11th  section  above  noticed ;  or  it  maybe 
advisable  to  issue  the  writ  against  the  defendant,  describing  him 
by  an  alias  distus  of  several  naoies,  as  John  Nokes,  otherwise 
called  James  Nokes,  otherwise  called  Joseph  Nokes,  which  is 
permitted  even  in  an  indictment,  (s) 

When  there  are  two  persons  of  the  same  names,  or  nearly  so^ 
it  may  be  of  essential  importance  to  describe  the  proper  party 
in  the  writ  and  copy,  and  instruct  the  party  who  is  to  serve  the 
same  with  more  particularity  than  merely  stating  the  name,  and 
to  be  careful  that  that  party  be  served,  and  to  be  prepared  on 
the  trial  to  prove,  even  by  more  than  one  witness,  the  identity 
of  the  person  so  served  with  the  person  who  actually  owes  the 
debt  or  committed  the  injury ;  for  if  by  accident  a  wrong  per- 
son should  be  served,  and  appear  and  defend  throughout  the 
action,  then  unless  the  plaintiff  can  clearly  prove  collusion 
between  that  party  and  the  person  who  was  intended  to  be 
sued,  and  that  the  latter  had  full  intimation  of  the  writ  and 
interfered  with  the  defence,  the  plaintiff  might  be  nonsuited.  (A) 

(/) —  ▼•  Snow,  Tidd,  9th  edit,  case  of  an  action  by  a  surgeon  for  his 

148 ;  Tomliii  v.  Preston,  1  Cliit.  Rep.  398  ;  professional  charges  in  setting  a  leg,  it 

Kingston  v.  Llewellyn,  4  Moore,  317  ;  1  singularly  happened  that  the  real  party's 

Brod.  &  B.  539,  S.  C.  brother  had  his  leg  broken  about  the  same 

(g)  Rolpfi  ▼.  Peckhom,  6  Bar.  &  Cres.  time,  and  was  attended  by  another  sur- 

165.  geon  who  had  been  paid,  and  by  mistake 

(h)  Tomlin  v.   Preston,  1   Chit.  Rep.  the  latter  brother  was  served  with  the 

397  ;  Tidd,  148 ;  post,  170,  n.  (u).  process,  and  had  it  not  been  for  the  proof 

(f)  1  Chitty  on  Pleading,  5  edit.  277,  that  the  real  party   had  in  writing  in- 

281 ;  1  Chitiy's  Criminal  Law,  &c.  structed  his  attorney  to  appear,  and  that 

(fc)  Wilde  V.  Keep,  6  Car.  &*P.  235.  his  left  leg  bad  been  broken,  and  that  the 

Frequent  attempts    to    nonsuit  on   this  plaintiff  set  b.  left  leg,  whereas  the  other 

ground,    especially   when  two  brothers  brother's  right  leg  was  set,  the  plaintiff 

have  been  much  alike,  occur.    In  a  late  would  have  been  nonsuiteil*  j 
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In  a  writ  against  a  Corporation  aggregate,  the  correct  eorpo*  ^^^^f^'  ^^^ 
rate  name  should  be  accurately  stated,  or'the  same  consequence        Writs. 
would  ensue  as  in  the  misnomer  of  a  private  individual,  viz.  NameofaCor- 
a  summons  to  compel  the  plaintiff  to  amend  his  declaration.  (/()  poration. 
Thus,  the  Corporation  of  London  should  be  described  as  '^  The 
mayor,  commonalty,  and  citizens  of  the  city  of  London."    But 
unless  the  name  of  the  corporation  be  so  entirely  misdescribed 
as  to  render  it  questionable  to  what  corporation  it  relates,  a 
mistake  would  not  be  ground  of  nonsuit,  but  must  have  been 
pleaded  in  abatement ;  (0  and  since  the  S  &  4  W.  4,  c.  4£,  s.  1 1, 
the  only  mode  of  taking  advantage  of  the  mistake  would  be  by 
affidavit  of  the  correct  name  and  summons,  to  have  the  decla- 
ration amended  accordingly  at  the  cost  of  the  plaintiff.    But 
when  there  has  been  a  mistake  in  a  political  or  corporate  name, 
it  b  considered  most  prudent  to  amend,  and  which  will  be 
allowed  when  the  statute  of  limitations  would  prejudice,  (m)  or 
to  issue  a  fresh  writ. 

In  a  writ  against  Hundredors,  as  on  the  7  &  8  G.  4,  c.  31,  Name  of 
for  the  felonious  demolishing  or  beginning  .to  demolish  a  dwel-     ""  ^  ^"' 
liog-house,  it  has  been  usual  in  the  writ  to  describe  them  as 

"  The  men  inhabiting  within  the  hundred  of (n)  [or 

"borough,"  or  ''wapentake  and  division,"  according  to  the 

fiusts]  in  the  county  of ."    But  it  would  perhaps  be 

better  to  follow  the  words  of  that  act,  and  therefore  to  describe 

them  as  '*  The  inhabitants  of  the  hundred  of ,  in  the 

county  of ,"  especially  as  women  as  well  as  men  are 

liable ;  Co)  and  if  the  writ  be  issued  against  only  two  of  the 
inhabitants  by  name,  it  would  be  irregular,  and  could  not  be 
proceeded  upon.Cp)  The  proper  name  of  the  district  must  be 
carefully  observed,  for  if  a  mistake  should  be  continued  in  the 
declaration,  it  was  holden  to  be  fatal  even  in  arrest  of  judg- 
ment. (9)  But  probably  smce  the  3  &  4  W.  4,  c.  40,  s.  11,  the 
defendant  ought  to  apply  upon  affidavit  to  have  the  declaration 
amended,  unless  the  political  name  and  character  of  the  cor- 
poration be  so  totally  dissimilar  as  to  mislead.     A  writ  may  be 

(k)  Com.  Dig.  Pleader,  2  B.  1 ;  9  Inst.  569 ',  Horton  v.  Jnhabitttntitf  Stamford,  1 

666.  Cromp.  &  M.  773 ;  2  Dowl.  P.  C.  96. 

(/)  Stafford  ▼.  Bolton,  1  Bos.  &  Pul.  The  service  of  a  writ  apon  a  hundred  or 

40  ;  Croydon  Hospital  v.  Farley,  6  Taunt,  other  tike  district,  is  to  be  on  the  high 

467  ;    S  Marsh.  174,   S.  C. ;  Attorney*-  constakle  theteof,  or  any  one  of  ntch  high 

General  ▼.  Bye,  7  Tauut.  546 ;  1  Moore,  conttables,  2  W.  4,  c.  39,  s.  13. 
267,  S.  C. ',  and  see  Carlisle  ▼.  Blamire,         (p)  Jachon  v.  Peanon,  1  Bar.  &  Crea. 

8  East,  487.  304 ;  2  Dowi.  &  Ry.  439. 

(m)  Horten  ▼.  Inhabiiantt  of  Stamford,         (9)  S^    Jackson  v.  Pearson,!  Bar.  & 

1  Ciom|>.  &  M.  773.  Cres.  304 ;   2  Dowl.  &  Ry.  439,  S.  C. ; 

(a)  Tidd's  Sopp.  a.d.  1833,  p.  262,  2  Saond.  376  f;  and  yet  why  should  it 

Bote  (a).  not  be  considered  as  onl^  in  abatement,  as 

(a)  S  Saond.  374;  Chit.  Col.  Stat,  in  the  case  of  a  corporation,  iiipra,  n.(/)r^T 
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CHAP,  V.     against  «  The  inlMbUanis  of  a  cotmiy,"  or  *'  of  a  city/'  or 
*^"wBm!*'''  "town,"  or  the  iuhabitanta  of  a  franchise,  liberty,  city,  town, 

or  place,  not  being  part  of  a  hundred,  or  other  like  district^ 

when  the  law  has  imposed  liability  on  such  a  district,  but  not 
otherwise,  (r)  and  in  that  case  the  writ  is  to  be  served  on  any 
peace  officer  thereof.  («) 

Consequences  As  aU  the  forms  prescribed  by  the  act  require  the /uU  Ckris-- 
mistakei'ln  ^""^  ^^^  ^"^  sumume  of  the  defemAMni  to  be  inserted  in  every  writ, 
name  of  a  de-  and  also  in  the  copy  to  be  served,  and  as  the  rule  Mich*  Term 
3  W.  4,  declares  all  otnUsians  to  be  irregularities,  it  would  seem 
that,  unless  in  the  excepted  cases  mentioned  in  the  foregoing 
rule  of  Hilary  Term,  2  W.  4^  r-  S2,  and  in  3  &  4  W.  4,  c.  4«,  s. 
IS,  if  a  plaintiff,  without  having  used  due  diligence  to  ascertain 
the  correct  Christian  and  Surname,  should  insert  merely  an  snj- 
tial  or  should  leave  a  blank  for  or  tnnii  a  Christian  or  first  name, 
and  still  more  omit  any  Surname^  a  bailabls  writ  might  be  set 
aside  for  irregularity,  (t)  And  a  similar  blank  for  or  omiision  of 
the  defendant's  Christian  name  even  in  serviceable  process, 
would  still  under  the  act  be  deemed  an  irregularity,  as  it  was 
before  that  act  in  serviceable  process ;  (tt)  although,  before  the 
uniformity  of  process  act,  the  Court  always  refused  to  set  aside 
serviceable  process  on  account  of  a  mere  mienamerf  i.  e.  a  mU- 
take  in  the  name,  (:r)  and  would  no  doubt  do  so  still,  (y)  The 
3  &  4  W.  4,  c.  4S,  s.  11,  enacts, ''  that  no  plea  in  abatement  for 
a  misnotner  shall  be  allowed  in  any  pereonat  action ;  but  that  in 
all  cases  in  which  a  misnomer  would,  but  for  that  act,  have 
been  pleadable  in  abatement  in  such  action,  the  defendant  shall 
be  at  liberty  to  cause  the  declaration  to  be  amended  at  the 
coets  of  the  plaintiff,  by  inserting  the  right  name  upon  a  judge's 
evrnmone^  founded  on  an  €fffidavie  of  the  right  name ;  if,  how* 
ever,  such  a  summons  should  be  discharged,  then  the  costs  of 
such  application  are  to  be  paid  by  the  party  applying,  if  the 
judge  shall  think  fit.'^  (2) 


(r)  3  T.  R.  66T;  11  East*  347,  375.  implies  that  unless  a  mimomet  be  oarried 

1$)  S  W.  4,  c.  39,  8.  13.  into  and  contiuued  by  tbe  dtdttmiioHt  iio 

(0  Stmbltt  aad  seg  Aichboid\K.  B.  objection  can  be  taken  by  the  defendant; 

4  cd.  513,  note.  bat  so  defective  a  detcriptiou  as  a  total 

(h)  Tomlim  r.  Prtiton,  1  Chitty's  Rep*  cmuthn  seeias  tiot  to  be  wilbin  that  ca- 

397  ;  Tidd,  9  ed.  148  $  ante,  168,  n.  (A),  actnicnt 

(jr)  Serfeant  v,  Gordon ^  7  Dow].  &  Rj.  (s)  SmiMe,  Uiat  befor*  the  ftammons  bo 

$53 ;  Bo^  V.  Peckam,  6  Dar.  &  Cres.  obtained,  the  defendant  ought  to  be  re« 

164;  9  Dowl.  &  Ry*  314;   Sumner  r,  quired  to  request  the  piaintitf,  or  bis  at^ 

Bationf  11  Moore,  39.                ^    ^  tornev,  to  frame  or  alter  his  declaration 

(y)  Semble,  id*  ikid.    The  principle  of  into  tiie  proper  name,  or  ought  not  to  bo 

tliose  decisions  no  doubt  still  continues,  allowed  thecwfi  of  the  application. 

and  the  statute  3  ^c  4  W.  4»  c.  43,  s,  11, 
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A  defendant  is  thus  enabled  in  all  cases^  by  summons^  to     CHAP.  v. 
prevent  the   continuance  of  his  misnomer  on  the  record,  and  ^^^w"n"  ^' 

even  may  compel  the  pUintiff  to  pay  the  costs  of  the  appUca^  

tion,  although  previously  no  costs  were  recoverable  on  a  plea 
in  abatement,  unless  an  issue  in  fact  were  joined  thereon. 

In  case  of  bailable  process,  it  was  the  praotice,  (a)  before 
the  3  W.  4,  c.  39,  in  case  the  defendant  was  described  by  a 
wrong  Christian  or  surname,  not  idem  sonans,  (6)  and  his  affi- 
davit of  the  misnomer  was  unanswered  by  an  affidavit  shewing 
that  the  defendant  was  known  as  well  by  one  name  as  the  other, 
or  had  allowed  himself  to  be  so  called,  (c)  for  the  Court  or  a 
judge,  on  motion  or  summons,  to  discharge  the  defendant  out 
of  custody,  or  order  the  bail  bond  to  be  cancelled,  on  the 
ground  that  the  arrest  was  illegal,  {d)  And  the  sheriff  and 
his  officers,  and  all  persons  concerned  in  the  arrest,  although 
they  took  the  proper  person,  were  liable,  on  account  of  the 
misnomer,  to  an  action  for  the  illegal  imprisonment,  (e)  But  if  Cases  of  idem 
idem  sonans,  or  a  variance  so  triffing  as  not  to  mislead,  as  Rey 
nall  for  Reynolds,  or  Tither  Leigh  for  Tythe  Leigh,  although 
there  was  hi  fact  a  variance,  the  Court  would  not  interfere  to 
discharge  the  defendant.  (/)  And  as  respects  serviceable 
process,  where  the  defendant  had  been  served  with  a  copy  of  a 
writ  of  summons,  described  as  Andrew  Bryen  instead  of  An- 
drews Bryrni  in  the  writ,  the  variance  was  holden  not  to  be  a 
sufficient  irregularity  to  induce  the  Court  to  interfere,  {g)  And 
it  has  been  suggested,  that  since  the  3  &  4  W.  4,  c.  4A,  s.  1 1, 
takes  away  every  plea  in  abatement  of  misnomer,  and  supplies 
in  lieu  a  summary  remedy  to  compel  the  plaintiff  to  correct  the 
name  in  his  declaration,  and  that  as  the  relief  on  motion  was 


(a)  It  will  be  observed  thai  by  tbe  32d  SaU^well,  9  Stra.  1918. 

rule  of  HiJ.  1'.  «  W.  4,  tbat  practice  is  (e)  Cole  ▼.  Hindson,  6  Terra  R.  $34 ; 

adverted  to  and  altered  pro  tanto.  Shadyett  v.  CUpson,  8  East,  SS8.     A  plea 

(fr)  WM  V.  Lairrvacf,  1  Cromp.  &  M.  of  justification  b^  aii  officer  (to  trespass 

806,  calliiif  defendant  Lawrance  instead  for  taking  the  goods  of  ^  A,  B.)  that  he 

of  Lawreocai  was  considered  no  misno-  took  them    under   a  distringas  against 

Bor.  C.  D.  (meaning  the  said  A.  B.)  to  compel 

(e)  As  in  Weston  n  Maxwell,  S  Tjrr.  an  appearance,  with  an    averment  that 

ftB  ',  9  Crom.  &  J.  t\5,  S.  C.  A.  B.  and  C.  D.  are  the  same  persons, 

(d)  Ueynolds  v.  Hankin,  4  Bar.  &  Aid.  cannot   be  supported,  unless  A.  B.  ap- 

536 ;  Sautk  v.  Jnna,  4  Maule  &  Seiw*  pearcd  in  that  action,  and  did  not  plead 

360 ;  Parktr  v.  Bent,  9  Dowl.  8c  R.  73 ;  tbe  misnomer  in  abatement ;  If  he  did 

M'Bmth  V.  ChatterUff,  id.  237  ;  With  v.  appear  In  that  action,  and  omitted   to 

Lortk,  f  Taunt.  399.     If»  however,  a  dc>  plead  in  abatement,  he  was  concluded  by 

iendanC  pot  in  bail   and   defended  the  it.    Cole  v.  Hindstm,  6  Term  H.  234. 

action,  and  judgment  was  in  other  re-         (/) v,  Reynatl,  1  Chit.  R.  659 ; 

spects  regularly  signed  against  him  b^  U.  v.  Calvert,  2  Crom.  &  M.  189;  Shaw 

tbe  wrong  name,  it  was  always  cousi-  v.  Tytherleigh,  6  Price,  2. 

deied  that  he  might  be  taken  In  execn-  (jg)  Tyser  v.  Bryan,  2  Dowl.  640. 
lioQ  hf  the  wrong  name*    Cratfford  v. 
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IUqu^i'tuof  ^"'y  *"  ^^^  ^^  *  P'^*  ^^  abatement  now  thus  abolished,  the 
Writs.  Couri  probably  would  not  now  interfere  on  motion  on  account 
oi  misnomer.  (A)  At  all  events,  if  it  be  made  the  subject  of  a 
motion  for  giving  up  a  bail-bond  to  be  cancelled,  that  the  de- 
fendant  was  arrested  by  a  wrong  name,  the  affidavit  should  be 
entitled  in  the  defendant's  right  name,  '^  sued  by  the  name  of," 
the  wrong  name,  (t)  And  in  a  late  case,  where  the  defendant 
swore  that  his  name  was  Winchcombe  Henry  Saville  Hartley, 
and  he  was  named  in  the  capias  William  Saville  Hartley,  Mr. 
Justice  Williams,  on  12th  January,  1835,  refused  to  discharge 
him  out  of  custody  on  account  of  misnomer. 

It  has  been  decided,  that  if  a  bailable  capias,  or  latitat,  or  dis- 
tringas, be  issued  against  a  defendant  by  a  wrong  name,  and  his 
person  or  goods  taken,  he  might  support  an  action  of  trespass 
against  the  sheriff  and  his  officers,  or  the  plaintiff  or  his  attorney, 
if  the  latter  actually  interfered  ;  {k)  and  therefore  it  was  decided, 
that  if  the  sheriff  or  his  officer  discover  that  the  defendant  is  de- 
scribed in  a  capias  or  other  process  by  a  wrong  name,  he  is  not 
bound  to  execute  it,  because  he  might  thereby  subject  himself 
to  an  action.  (/)  But  if  the  misnomer  be  merely  in  a  letter  in  a 
surname,  not  materially  altering  the  sound,  as  Lawrance  instead 
of  Lawrence,  (which  are  considered  idem  sonans,)  or  in  such 
other  trifling  respects  as  we  have  just  mentioned,  (m)  then  the 
Court  would  not  interfere,  (it)  And  where  the  defendant  was 
arrested  as  William  Henry  Maxwell,  the  Court  refused  to  dis- 
charge him  on  common  bail  on  his  affidavit  that  his  real  name 
was  William  Hamilton  Maxwell,  the  plaintiff  swearing  in  answer 
that  the  defendant  was  known  to  him  for  five  years  by  the  name 
of  William  Henry ,  and  had  told  him  that  was  his  name,  and 
had  signed  an  agreement  with  other  parties  in  which  he  was 
described  as  William  Henry ;  thus,  W.  H.  Maxwell,  (o)     It  is 


(h)   CuUum  ▼•  Lseton,  4  Tjr.  ^66;  another  in  the  writ, 

2  Crom.  &   Meet.  406,  S.  C. ;  1  Arch.  (t)  Finch  y.  Cocker,  4Tjr.  285. 

Pr.  C.  F.[S9].    Bat  see  a  reported  case  (k)  Cole  v.  Hindson,  6  T.  R.  254; 

of  a  motion  sobseqaent  to  that  case.  Finch  ante,  171,  note(«) ;  Skadyett  v.  CUp$n,  8 

V.  Cocker,  2  Crorop.  &  Mees.  412;  and  East,  328.    And  after  an  action  of  trca- 

4  Tjr.  285,  S.  C.     In  1  Arch.  Fr.  C.  pass  had  been  commenced  by  a  dcfend- 

P.  [S9],    it  is  thus  suggested,  "  A  mis-  ant  on  accoant  of  such  misnomer,  the 

lake  in  the  name  of  the  defendant,  in  Court  of  K.  B.  before  the  2  W.  4,  c.  39, 

the  writ  and  affidavit,  however,  is  not  refused  permission  to  amend  the  process. 

perhapt  so  material  now  as  formerly,  for  Anon,  Mich.  T.  41  G.  3,  K.  B» ;  lldd, 

as  misnomer  now  cannot  be  pleaded  in  9  ed.  161,  note  (n). 

abatement,  the  Court  probably  would  not  (<)  Morgan  v.  Bridget,  1  Bar.  &  Aid. 

interfere  in  such  a  case  upon  motion,"  ^Vt, 

Bot^  still  in    these  cases  the  writ  must  (m)  Ante,  171. 

correspond  with  the  affidavit  to  hold  to  (n)  Webb  ▼.  Lawrence,  1  Cronp.  &  M. 

bail,  and  you  cannot  describe  the  de-  806. 

fendant  in  one  way  in  the  affidavit  and  in  (o)  Wetton  ▼.  Maxwdl,  2  Tyf.  278. 
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to  be  hoped  that  ere  long,  when  the  proper  intended  party  or    CHAP.  v. 
his  goods  have  been  taken  under  process  in  which  his  name  ^"w"™ **' 
has  been  mistaken,  he  will,  by  express  enactment,  be  deprived  — ^— — 
of  the  power  of  sustaining  an  action  on  any  such  vexatious 
ground. 

Before  the  2  W.  4,  c.  39,  in  the  case  of  misnomer,  if  the  de- 
fendant appeared  by  the  wrong  name  by  which  he  was  sued, 
the  plaintiff  was  to  declare  against  him  by  that  name ;  and  if 
he  appeared  by  his  right  name,  the  plaintiff  might  declare 
against  him  thereby,  stating  in  the  declaration  that  the  defend- 
ant had  been  served  with  process  or  arrested  by  the  wrong 
name,  (jp)  But  if  the  defendant  did  not  appear,  the  plaintiff 
coold  not  appear  for  him  in  his  right  name  according  to  the 
statute ;  {q)  nor  could  he  appear  for  him  in  the  name  by  which 
he  was  sued,  and  afterwards  declare  against  him  in  his  right 
name,  (r)  His  only  course  in  such  case  was,  and  still  seems  to 
be,  to  appear  for  the  defendant  in  the  wrong  name  by  which  he 
was  described  in  the  writ,  and  also  to  declare  against  him  by  the 
same  name,  which  would  only  subject  him  to  being  compelled, 
by  the^  judge's  order  above-mentioned,  to  amend  the  declara- 
tion by  inserting  the  right  name  at  his  costs  of  the  summons 
and  order,  {s) 

Formerly  the  Court  allowed  the  amendment  of  a  writ  in  the  Amendmenti  of 
name  of  a  defendant,  as  by  allowing  the  fWer^fon  of  his  christian  J^"^  defend-' 
name,  omitted  by  mistake,  (u)  and  this  even  in  proceedings  against  anu  when  re- 
a  prisoner,  (ar)    But  since  the  uniformity  of  process  act,  2  W.  4,  ^"•**^*(*) 
c.  39,  this  will  not  in  general  be  permitted,  unless  in  cases 
where  the  statute  of  limitations  would  constitute  a  bar,  (y)  or 
unless  the  action  has  proceeded  to  the  eve  of  trial,  or  to  a  con- 
siderable length,  in  which  event  amendments  in  the  names  and 
number  of  parties  has  been  permitted,  even  in  cases  where  the 
statute  of  limitations  could  not  apply.  («) 


(p)  Dm  ▼.  BuUher,   3  T.  R.  611 3  OdkUy  ▼•  GiUt,  S  East,  167;   CoU  r. 

Dnmge  ▼•  Dickenson,  11  East,  225.  Hindtan,  6  T.  R.  334,  236 ;  Crawford  ▼. 

Cq)  Doe  V.  Butcher,    3  T.  R.   611;  Satckwell,^  Stn.  itiS, 
Grtendado  w.  Ratheroe,  S  N.  R.   132 ;         {t)  See  foU  farther  as  to  the  amend- 

Drint  ▼•  Dickenson,  11  East,  3<5.  menls  of  writs. 

(r)  Drw  ▼.  Dickenson,  11  East,  tt5  ;         (u)  Rutherford  r.  Mein,  t  Smith,  39f  • 
Ddmy  T.  Cannon,  10  East,  338  ;  Afei-         f «)  Cam  ▼.  Shaw,  7  T.  R.  399. 
iasr  ▼•  Hertt,  S  M.  &  S.  45,  (y)  Hodgkinson  ▼.  Hodgkinson,  3  Nev. 

(s)  Ants,  170,  n.  (>);  1  Archbold,  4  ed.  &  M.  564  ;  Lakin  v.  Watson,  t  Dowl.  P. 

514,  andsee  Smith  ▼.  Patten,  6  Taunt.  115 ;  C.  633 ;  Horton  ▼.  Borough  ef  Stanford, 

1  Manh,  474,  S.  C ;  Reeves  v.  Slater,  7  3  Dowl.  P,  C,  96. 
B.&C.  486;  1  M.  &  R.  365,  S.C,;         («)  Post,  174,  n.(/). 
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CHAP,  V,        Every  eo»ii»u0d  wriit,  as  an  alias  or  pluriesi  sammons  or 
WwTif^'  capias,  should  precisely  accord  with  the  preceding  process  in 

^ ii^^  name9  qf  the  parties,  and  if  a  writ  of  capias  be  against  a 

tinned  process,  defendant  by  one  christian  name,  and  the  alias  or  pluries  by  a 
different  christian  name^  it  has  long  been  the  practice  for  the 
Courts  to  set  aside  the  latter,  (a) 

Formerly,  also,  the  Courts  afforded  more  &cUity  than  at 
present  in  ammulhg  a  writ  by  either  inserting  the  name  of  an 
addiiional  d^endant  or  striking  out  the  name  of  one  improperly 
named,'  (b)  but  of  late  the  Court  have  refused  to  allow  such  an 
amendment,  and  compelled  the  plaintiff  to  begin  de  nopo,  (c) 
unless  in  cases  where  if  the  plaintiff  wei*e  put  to  a  new  action 
the  statute  of  limitations  might  constitute  a  bar,  {d)  in  which 
case  an  amendment  has  been  permitted,  as  substituting  '*  bo- 
rough  "  for  "  hundred "  in  an  action  upon  the  7  &  8  G.  4, 
c.  31,  (e)  or  except  in  cases  where  the  proceedings  in  the  cause 
have  proceeded  much  beyond  mere  process,  as  until  the  eve  of 
trial,  when  such  an  amendment  has  been  permitted ;(/ )  and 
even  so  early  in  the  proceedings  as  after  the  plaintiff  has  de- 
dared,  the  Court  allowed  the  name  of  the  official  assignee  of  a 
bankrupt  to  be  introduced  into  the  declaration,  although  he 
had  not  been  named  in  any  writ  or  prior  proceeding,  (g) 

FphhM^  State-      Fourthly,  Description  of  defendant's  Jtesidenee.    Before  the 
!^a iMiM^t*  '^^^^  enactment  no  description  of  residence  was  required  in 
and  OOIM0-        any  process  excepting  in  proceedings  by  original  writ  to  out- 
?ak*e!*^*^'"'*    lawry,  when  the  statute  of  additions,  1  Hen,  6,  c,  6,  required 
original  writs  and  indictments  to  state  the  addition  of  the  de- 
fendant's estiUe  or  degree  or  mystery,  and  of  the  towns  or 
hamlets,  or  places  and  counties  of  which  they  were  or  be,  or  in 
which  they  be  or  were  conversaot.  (A)   When  it  is  considered 
that  in  general,  as  well  in  executing  serviceable  as  bailable  pro- 
cess, the  plaintiff  or  his  attorney  usually  takes  care  in  various 
particulars  sufRciently  to  identify  the  proper  party,  it  should  seem 


(a)  Carhet  v.  Bates,  3  T.  R.  600;  and  (d)  Id.  iMd.;  Horkm  v.fi«rMirJk«f  Ami. 
see  further,  Tidd.  9lh  ed.  14S.  ford,  «  Dowl.  96. 

(b)  Carr  w.  Skaw,  7  T.  R.  t99  ;  Fox  (• )  HorUm  v.  Sumford,  9  Dowl.  96. 
T.  Clifton,  1  ChUty's  PI.  5th  ed.  14,  n.  (/)  F«r  v.  CliJUn,  C.  P.  November. 
(•) ;  BmHr  v.  Noavtr,!  Crom.  k^l.ttt;  18t9 ;  1  Cbittv't  Pleading,  Alh  ed.  t4. 
1  Dowl.  P.  C.  618,  8.  C;  Ttibramw,  note  (•>.  In  Ibat  case  an  order  waa  made 
Tenont,  1  B.  Ii  Pul.  481;  Binm  v.  just  before  the  trial  that  some  of  the  de- 
Fratt,  1  Chit.  R.  569.  fendant't  namet  should  be  struck  oot. 

(e)  Hcd^dnmn  v.  HtdMnton,  3  Nev.  (g)  Boker  v.  Nrave,  3  Tjr.  «S3. 

&  Man.  564 ;  Lakin  v.  IfalioN,  S  Dowl.  (h)  See  constniction  of  tbmt   act  in 

P.  C.  633.  Ormy  w.  Sidmef,  3  Bos.  k  P.  395. 
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that  it  can  rardy  occur  that  there  will  be  niueh  occasion  for  or  chap.  v. 
utiKty  of  particularity  in  the  writ  in  this  respect.  The  8  W.  4,  ^"wmm? ""' 
c  S9,  8,  1,  boweveri  expreuly  requires  that  *•  in  every  writ  qf 
iumBiams  and  eop^  ihere^f  the  place  cmd  eouniy  of  the  residence 
or  mppoMed  ruidmitee  of  the  party  defendant,  or  wherein  the 
defendant  shall  be  or  supposed  to  be,  shall  be  roentioned/'  and 
^  prescribed  words  in  the  form  of  such  writ  of  summons,  in 

the  achd.  Ho.  1,  is  thus,  «  C,  D.  (ff,  ^,  in  ike  ewniy  qf •" 

But  the  4th  section  merely  prescribes  that  the  form  o(  capias 
shall  be  as  in  the  form  No.  4  of  the  schedule,  and  which,  with* 
out  in  terms  naming  the  eom/y,  leaves  a  bkmk,  as  thus,  ^<  CD. 

of s  if  he  skall  be  found,  ^.;"  thus  leaving  it  uncertain 

what  description  of  residence  should  be  inserted  in  the  latter 
blank.  It  will  be  observed  also  that  in  the  schedule  and  in  the 
role  M<  T«  3  W,  4,  the  like  uncertainty  is  continued.  In  a  very 
recent  case  the  judges  of  the  Court  of  Common  Pleas  were 
tquaUff  divided  in  opinion  whether  it  was  necessary  to  insert  in 
n  capias  the  eauniy  of  the  defendant's  residence  or  in  which  he 
was  supposed  to  be;  the  Lord  Chief  Justice  and  Mr.  Justice 
Gasclae  thought  that  it  was  not  necessary,  but  Vaughan,  J. 
and  Bosanquet,  J.  thought  thai,  looking  at  the  effect  of  the  dlf-* 
fivent  clauses,  it  was  equally  required  in  both  descriptions  of 
writs;  (f)  and  certainly  in  the  report  of  a  prior  case  the  learned 
Chief  Justice  also  appeared  to  have  been  inclined  to  think  that 
the  like  description  of  the  defendant's  residence  as  in  a  sum- 
mons, was  equally  requisite  in  a  writ  of  capias,  {k)  However, 
Mr.  J.  Taunton,  in  two  recent  cases  in  the  Practice  Court,  no- 
tioed  the  distinction  between  the  terms  of  the  enactments  in  the 
1st  and  4th  sections,  and  the  difference  between  the  blank  in 
the  prescribed  form  of  summons  and  that  of  capias,  and  con- 
sidered that  a  less  degree  of  certainty  in  the  description  was 


(i)  BosUr  V.  Levy,  C.  P.  25th  Novem-  and  the  latter  "  Memorandum  to  be  sub- 

h9f,  18M;  1  Bins.  N«  C  96t ;  3  Dowl.  aoribed  to  the  writ/'  and  th«  indoraemenC 

150,  on  a  summons  issoed  bv  a  plaintiff  suing 

(k)  Rohertt  ▼.  Wedderhume,  1  Bing.  In  person  is  thus :  "  This  writ  was  issued 

N*  C.  5,  obaerred  on  In  Bctlgr  v.  Ltrnf,  in  perton  by  A.B*.  (stating  the  plaintiff's 

1  Bing.  N.  C«  362.    With  respect  to  christian  and  surname,)  who  resides,  &c./* 

anj  argnment  to  be  drawn  In  any  case  whilst  the  indorsement  on  a  capias  rans — 

from  a  cooparifon  of  the  different  forma  "  This  writ  was  issued  in  person  by  th» 

of  proceedings  prescribed  in  the  scliedole,  plaintiff  within   named,   who  resides  at, 

k  Is   to  he  obeert ed  that  many  differ-  &c.,''  and  yet  it  is  probable  that  there 

encet  will  be  found,  which  it  is  most  was  no  r$amn  for  snch  variation,  and  that 

probable  were  accidental,  and  not  tnten-  they  were  entirely  accidental.    It  Is  pro- 

iWMei.    Thus  at   the  foot  of  a  lusBfiumf  bable  that  the  legislature  gave  the  forms 

llie  printed   direction  for  the  memoran-  merelv  to  assist,  without  any  intention  that 

dnm  as  to  tlie  duration  of  the  writ,  differs  a  small  deviation,  not  altering  the  sense, 

tnm  Ihnt  nt  tlie  foot  of  a  copies,  in  the  aoeording  to  common  acceptation,  much 

words  to  and  tm,  the  foroser  being  "  Me*  less  technically,  should  constitute  a  Altai 

monndora  to  be  subscribed  on  the  writ,"  Irregularity. 

Digitized  by  LjOOQIC 


176  OF  MESNE  PROCESS, 

CHAP.  V.  required  in  a  capias  than  in  a  summons,  {T)  and  held  that ''  Cap- 
^' Whits?"*'  *»>»  Langford,  of  the  Honourable  East  India  Company's  Ship, 
"■"""""•""^"^  the  Kelly  Castle,  and  now  most  likely  to  be  found  at  the  East 
India-house,  in  the  city  of  London,''  was  a  sufBcient  description 
of  a  defendant  in  a  capias ;  (T)  and  in  a  subsequent  case,  where 
the  capias  was  directed  to  the  Sheriff  of  Surrey,  and  the  de- 
fendant's residence  was  described  as  of  Holland-street,  North 
Brixton,  Mr.  Justice  Littledale  held  that  the  objection  that  the 
county  of  his  residence  was  not  stated  was  aided  by  the  direction 
to  the  Sheriffof  Surrey,  (in)  Still,  however,  until  the  point  has 
been  settled  tn  banc,  it  must  be  considered  uncertain  whether  or 
not  the  county  must  be  named  in  a  capias.  If  the  blank  in  the 
capias  was  merely  intended  to  require  a  description  of  the  de- 
fendant's residence  when  actually  in  the  county  to  the  sherifi" 
of  which  the  writ  is  durected,  then  it  would  seem  that  the  in- 
sertion of  the  county  would  be  unnecessary,  because  the 
description  is  followed  by  the  words  "  if  he  shall  be  found  in 
your  bailiwick,"  and  the  sheriff  could  only  take  him  in  that 
county ;  but  if  the  filling  up  of  the  blank  was  intended  thereby 
the  better  to  describe  the  actual  general  residence  or  domicile 
of  the  defendant,  without  regard  to  the  fhrf  t  of  the  kingdom  he 
might  be  in  at  the  time  of  his  arrest,  and  as  a  descriptio  personis, 
the  better  to  identify  the  defendant  and  thereby  prevent  the 
arrest  of  a  wrong  person  of  the  same  name,  then,  on  principle, 
the  name  of  that  county  (i.  e.  where  the  defendant  usually  re- 
sides or  is  domiciled)  ought  to  be  inserted,  without  regard  to 
the  county  into  which  the  writ  is  to  be  issued ;  for  the  mere 
statement  of  a  place  without  stating  a  county  would  frequently 
render  the  description  vague,  as  there  are  many  places  of  the 
same  name  in  different  counties,  and  it  seems  probable  that  the 
legislature  equally  intended  that  there  should  be  as  full  a 
description  of  the  defendant's  residence  in  a  capias  as  in  a 
summons.  There  is,  however,  certainly  a  difference  in  the 
exact  prescribed  form  of  summons  and  capias,  and  it  is  to  be 
remarked  that  in  the  rules  of  Mich.  T.  3  W.  4,  prescribing  the 
forms  of  alias  and  pluries  writs,  there  is  continued  a  like  differ- 
ence in  the  blank  for  describing  the  defendant's  residence.  In 
a  case  in  the  Court  of  Exchequer  Lord  Lyndhurst  and  Bayley, 
B.  considered  the  object  of  the  statute  was  to  identify  the  de^ 
fendant  so  that  the  right  person  might  be  taken,  and  if  so,  then 


(0  Welikv.Laneford,  1  Dowl.  498;      Botler  t.  Lttfi,  id.  150;   Webb  ▼.  laio- 
Baffl4  ▼.  Jackson,  1  Dowl.  505.  rence,  t  Dowl.  81. 

(tn)  F erring  ▼.  Turner,  3  JDowl.  15 ; 
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a  full  description  of  county  as  well  as  place  of  his  general  resi-     CHAP.  V. 
dence  seems  desirable.  («)  ^' W-flx." "" 

If  the  defendant's  general  residence  be  in  the  county  to  the 
sheriff  of  which  the  writ  is  issued,  then  he  is  to  be  described  as 
of  the  street  and  town  in  which  his  house  or  lodgings  may  be, 

as  thus,  "  C.  D.  of Street,  in  Chelmsford,  in  the  county  of 

Essex,"  or  "  of  the  parish  of  Hornchurch,  in  the  county  of 
Essex."  If  the  defendant's  residence  is  in  another  county, 
then  thus,  ''  C.  D.  who  usually  resides  at  Chelmsford,  in  the 
county  of  Essex,  but  it  is  supposed  he  will  now  be  found  in  the 

parish  of ,  in  the  county  of ."    It  has  been  held  that 

'*  of  Kent-street,  in  the  county  of  Surrey,"  in  a  capias,  is  suffi- 
ciently particular,  and  the  act  does  not  require  in  that  writ  the 
number  of  the  house  or  the  parish  to  be  inserted  ;(o)  and  it  was 
held  that  ''Yorkshire"  is  a  sufficient  description  of  a  defendant's 
residence  as  far  as  regarded  the  county,  although  he  actually 
resided  in  the  town  of  Kingston-upon-HuU,  which  is  a  county 
of  itself,  if  from  the  locality  of  the  defendant's  residence  it 
might  be  supposed  that  he  resided  in  Yorkshire,  and  it  appear- 
ing that  the  defendant  resided  at  a  house  within  twenty  yards 
of  the  boundary  line  of  the  county  of  York,  in  a  street  which, 
though  it  had  a  different  name,  was  a  continuation  of  that 
named  in  the  writ.  ( p)  As  the  prescribed  forms  of  writs  of 
distringas  and  detainer  do  not  contain  any  space  for  the  inser- 
tion of  the  defendant's  residence  (probably  because  under  the 
former  the  goods  of  the  defendant  are  to  be  taken  in  the 
county  wherever  they  may  be,  and  under  the  latter  the  defend- 
ant is  only  to  be  detained  when  already  in  the  custody  of  the 
officer  to  whom  the  writ  is  directed,)  no  description  of  the  re- 
sidence of  the  defendant  is  requisite,  though  if  there  should 
happen  to  be  two  or  more  persons  of  the  same  name  in  the 
same  prison  or  county,  it  would  be  prudent  to  give  some  dis- 
tinguishing description,  or  at  least  to  send  an  intelligent  per- 
son with  the  officer  to  point  out  the  goods  or  [^rson.  The 
statement  of  the  residence  of  the  defendant  in  process  (except* 
ing  in  proceedings  by  original,  when  the  statute  of  additions, 
1  Hen.  6,  c.  5,  required  such  residence  to  be  stated,)  is  a  new 
provision,  for  none  was  required  in  the  body  of  the  now 
abolished  writs  of  latitat  and  quo  minus,  &c.,  although  to  avoid 
the  danger  of  arresting  a  wrong  person  there  was  a  rule  re- 


(m)  Prici  V.  Huxley,  9  Cr.&  M.  m  ;      Webb  v.  Laurence,  1  Crump.  &  M.806. 
t  howl  St,  S.  C.  (p)  Jelks  V.  Fry,  5  Dowl.  37. 

{e)  Per  Lord  Ljndhurst,  C.  B.,    in 

TOL.  ni.  N 
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CHAP.  V.     quiring  the  addillon  of  the   defendant,  or  some  other  best 

UkQVISITES    op      '  ,        .  1  .       f  >  1      .1     1  1  1  -^  ii 

Writs.       description,  to  be  tndorsed  on  bailable  process  and  writs  of 
attachment,  (y) 

In  construing  the  first  section,  relative  to  the  description  of 
the  residence  of  a  defendant  in  a  writ  of  summons,  it  has  been 
decided  not  to  be  necessary  to  state  the  number  of  the  de- 
fendant's bouse,  or  the  parish  where  it  is  situate;  and  that 
therefore  the  description  of  him  in  a  summons  as  "  of  Kent 
Street,  in  the  county  of  Surrey," (r)  or  in  a  capias,  "of  Morpeth 
Place,  Waterloo  Road,  in  the  county  erf  Surfey/*(*)  suffices; 
and  as  in  describing  the  local  situation  of  buildings^  or  land, 
frequently  it  may  be  difficult  to  give  particularity,  so  it  suffices 
if  it  appear  that  the  best  description  has  been  adopted  that  the 
facts  would  enable  the  plaintiff  to  give,  {s)  A  variance  between 
the  description  of  the  defendant's  residence  in  the  affidavit  of 
debt  from  the  capias  is  immaterial: (^) 

If  there  be  an  improper  description,  or  the  addition  of  sup^ 
posed  residence  be  wholly  omiited,  or  be  indorsed  instead  of 
inserted  in  the  body  of  the  writ  or  copy,  or  indorsed  on  the 
writ  but  not  on  the  copy,  or  vice  versa;(t)  or  if  after  the  writ 
has  been  sealed,  one  county  be  substituted  for  another,  without 
resealing,  (tt)  the  Court  or  judge  will  set  the  writ  aside  for  irre- 
gularity under  the  rule  Mich,  T.  S  W,  4>  r.  10;  (0  and  where 
the  writ  of  capias  omitted  any  statement  of  the  defendant's 
residence,  although  the  copy  delivered  to  the  defendant  de« 
scribed  him  as  "  Thomas  Huxley,  Whitehall  Yard,*^  the  Court 
on  motion  set  aside  the  writ,  although  it  was  insisted  that  the 
object  of  the  enactment  requiring  the  residence  to  be  stated 
was  in  favour  of  sheriffs,  and  to  diminish  the  risk  of  taking  the 
wrong  person,  and  that  as  the  right  person  had  been  taken,  the 
defendant  was  not  prejudiced,  and  could  not  complain;  but 
the  Court  decided  that  the  objection  was  fatal,  observing  that 
it  is  matter  of  great  public  convenience  that  the  forms  pre- 
scribed by  the  act  should  be  adhered  to,  and  that  it  would  be 
impossible  in  every  case  to  institute  an  enquiry  whether  the 
defendant  had  sustained  any  prejudice,  (a:)  for  the  statute  is  not 
merely  directory,  and  the  sheriff  would  not  be  bound  to  exe- 


(q)  Rule.  Hilary  «  &  3  G.  4,  5  Bar.  New  C.  4;    Lindrtdge  v.  Bo$,  W.  5  j 

&  Aid.   560;    but  semble,  virtually  an-  Rice  v,  Huxley,  *i  Cr, 6c  M.  9X1  \  2  Dowl. 

nnHcd  by  «  W.  4,  c.  39.  «3|,  S.  C. ;  and  rale  10,  M,  3W.  4* 

(r)  Webb  v.  Uurenee,  2  Dowl.P.  C.  (n)  Siggers  v.  Samsan,     3  Moore  & 

81 J  6  Legal  Observer,  460,  S.C.  Scott,  194;  2  Dowl.  745,  S.  C. 

(0  Buffie  V.  Jachon,  1  Dowl.  P.  C.         (x)  Per  Lyndhurst,  C.B.  andBavley, 

505 ;  Welsh  v.  Lawford,  id.  498.  B.,  in  jRict  v.  UuxUu,  %  Dowl.  %30,  «32j 

(t)  Boberts  ▼.  Wedd«rbume,  1  Bing,  2  Cr.  &  M.  211. 
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CHte  a  bailable  capias  if  thus  defective, (y)  or  at  least  the  Court  „  CHAP.  V. 

-,  .     ,.        o  1  .     .  1        1       ./*./  V  Requisites  or 

^oiiid  prevent  any  prejudice  irom  the  omission  to  the  sberin.(2r)  Writs. 
But  as  the  first  section  in  express  terms  merely  requires  the  in- 
sertion  of  the  supposed  re^ence  of  the  defendant,  or  where 
tiie  defendant  is  supposed  to  be^  if  the  plaintiff  had  reasonable 
groimd  for  naming  a  particular  residence,  and  did  not  wilfully 
insert  an  improper  description,  the  Court  or  judge  would  not 
interfere  oo  summons  or  motion  to  set  aside  the  writ,  or  try  a 
disputed  question  of  residence,  (a)  especially  if  the  defendant 
do  nat  «wear  that  be  had  no  knowledge  or  intimation  of  the 
writ  until  after  a  sabsequent  proceeding  thereon ;  (b)  and  a  va- 
riance in  the  description  between  the  affidavit  to  hold  to  bail 
and  the  yintAoMbPis  no  objection,  as  the  defendant  may  have 
rembved' since  riie  affidavit  was  sworn,  (e) 

It  has  been  Observed  that  where  a  city,  or  town  and  county^ 
is  surrounded  by  anotbet  larger  county,  the  safest  course  is  to 
issue  the  wHt'irfto  the^  latter,  because  then  by  section  SQ  of 
2  W.  4,  c.  '89^  the  surrounded  part  of  a  county  will  b6  taken  as 
part  of 'the  larger  county,  and  then  the  process  may  be  served 
in  either. (d) 

The  necessity  for  stating  ''  in  every  writ  and  copy  the  place  Description  of 
and  county  of  the  defendant's  residence  or  supposed  residence,  I'^^^^^J^' 
or  wherein  he  is  or  is  supposed  to  be/"  applies  not  only  to  the  writs  into  ono- 
^si  writ  of  summons  or  capias,  but  also  to  altM  and  pluries  ^  ^'  ^^°°  ^' 
writs,  the  forms  of  which  when  issued  upon  a  writ  of  summons 
or  capias  are  prescribed  in  the  schedule  of  the  act.  {e)    And 
the  rule  Mich.  T.  3  W.  4,  1832,  orders  that  any  alias  or  plu- 
ries writ  of  summons  may,  if  the  plaintiff  shall  think  it  desirable, 
be  issued  into  another  county,  and  any  alias  or  pluries  writ  of 
eapiiu  may  be*  directed  to  the  sheriff  of  any  other  county,  the 
plaintiff  in  such  case,  in  the  alias  or  pkiries  writ  td  sunomns^ 

describing  the  defendant  as  af  *■ — : — ,  in  the  county  of  — ^ 

(into  which  the  alias  or  pluries  is  issued,  and  then  referring  to 
the  description  in  the  first  writ  thus,)  '*  late  of  the  place  and 
county  of  which  he  was  described  in  the  first  writ  of  summons  f 
and  upon  the  alias  or  pluries  writ  of  capias^  referring  to  the 


(y)  Kenrkk  v.  Namteif,  2  Legal  Ob-         (d)  Dowl.  Stat.  2  W.  4,  c.  39,  page 
ier?cr,270;  1  Powl.  58,  S.X^.  14*. 

(j)  Ctarkt  ▼.  Taltner,  A  Mann,  &  Ry.         (e)  «  W.  4.  c.  39,  schedule  No.  1  and 
141 ;  9  B.  ^  gr?s..l55,  S.  C.  No.  4;  and  Rule  Mic.  T.  3  W.  4,  ante, 

{a)  1  Arch.  K.  B.  4th  edit.  514.  160,  161 ;  and  see  observations  of  Tindal, 

(fc)  U.  C.  J.,  in  Roberis  v.  Wedderbume,  1  Bing. 

(«;  Per  Taonton,  J.,  In  Buffle  ▼.  Jock-     N.  C.  5. 
MR,  1  0owL  507. 
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CHAP.  V.     preceding  writ  or  writs  as  directed  to  the  sheriff,  to  whom  they 

Requisites  op*  .iT,.  •■  ii/»  /*  ,.  ..  • 

Writs.  were  in  fact  directed;  and  the  form  of  an  altos  or  plurtes  wnt 
of  summons  and  capias  into  another  county  are  then  prescribed, 
in  the  former,  directing  that  the  defendant  shall  be  described 

as  C.  D.,  or  whatever  may  be  his  name,  "of ^  in  the 

county  of ,  late  of ,  in  the  county  of /' 

(the  original  county) ;  and  in  the  latter,  describing  the  defend- 
ant, as  to  residence,  as  '*  of ,"  precisely  as  in  the  first 

capias. 

Since  this  statute  and  rule,  it  has  been  decided  that  if  a 
plurtes  capias  be  issued  with  a  blank  for  the  defendant's  resi- 
dence, (although  it  appear  by  affidavit  that  the  residence  had 
been  properly  inserted  in  the  capias  or  alias,  and  that  between 
the  issuing  of  the  capias  and  pluries  the  defendant  had  quitted 
his  residence,  and  as  it  was  believed  had  gone  abroad,  and  that 
the  plaintiff  was  unable  to  discover  his  residence,)  the  same 
must  be  set  aside  as  irregular,  on  the  ground  that  the  statute 
certainly  intended  that  the  residence  of  the  party  shall  be  de- 
scribed both  in  the  writ  of  capias  and  in  those  writs  which 
purport  to  be  continuances  of  it,(/)  and  thereby  also  shewing 
that  the  last  is  continued  process. 

AddUum  o{  the  Fjfth,  Addition  of  Degree. — Although  the  uniformity  of 
wbeiTornot  P^^o^^ess  act  has  thus  introduced  the  necessity  for  some  state- 
necessary,  ment  of  the  defendant's  residence,  even  in  serviceable  process, 
yet  it  does  not  adopt  the  other  ancient  and  perhaps  still  better 
description  of  a  defendant  by  his  estate  or  degree,  or  mystery, 
as  required  by  the  statute  of  additions,  in  original  writs  and 
indictments,  (g)  And  although  there  was  a  rule  of  Court  re- 
quiring the  place  of  abode  and  addition  of  the  defendant,  or 
some  other  best  description,  to  be  indorsed  on  a  bailable  writ 
or  attachment,  (A)  so  as  to  avoid  the  danger  of  arresting  a 
wrong  person,  although  of  the  same  name  as  the  intended  de- 
fendant, (i)  that  rule  seems  to  have  been  Impliedly  annulled  by 
the  2  W.  4,  c.  39,  prescribing  a  form  of  capias  without  requiring 
any  such  indorsement ;  so  that  no  form  is  at  present  prescribed  as 
would  be  desirable  to  avert  the  consequences  that  might  ensue 
from  two  or  more  persons  of  the  same  name  being,  at  the  same 
time,  in  the  same  county  or  prison.    It  is,  however,  essential 

(/)  Roberts  r.  Wedderbume,  1  Biiig.         (h)  Rule  Hil.  2  &  3  G.  4,  5  Bar.  & 


(/)K« 

N.  C.  4 ;  J 


;  and  see  Border  v.  Levi,  5  Dowl.  Aid.  560. 

150 ;  9  Legal  Observefi  206,  S.  C. ;  ante,  (t)  The  Courts  held  that  that  rule  was 

176.  onl  V  directory,  unless  the  sheriff  was  pre- 

(g)  1  Hen.  5,  c.  5,  ante,  177 ;  Chitty's  judiced,  Clarke  y.  Palmer,  9  Bar.  &  Cres. 

Col  StAt.  746,  Gray  y.  Sidney,  S  Bos,  k  153;   4  Mann.  &  Ry.   141;    and  see 

Fnl.  395.  Rice  t.  Huxley,  t  Powl.  P.  C.  f  39. 
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for  every  careful  practitioner,  especially  when  the  name  of  the  chap.  v. 
defendant  is  in  common  use,  or  there  be  on  any  account  a  pos-  ^^wn""  °' 
sibility  of  the  wrong  person  being  served  with  process,  and  still 
more  of  the  goods  of  a  wrong  person  being  taken  under  a  dis- 
tringas, or  a  wrong  party  arrested,  or  taken  in  execution,  either 
in  the  body  of  the  writ,  or  by  indorsement,  or  by  some  other 
even  more  distinct  and  specific  description,  as  of  age,  height, 
and  complexion,  to  prevent  the  possibility  of  mistake. 

If  the  defendant  be  a  peer^  or  otherwise  entitled  to  a  name  of 
dignity i  although  the  uniformity  of  process  act  is  silent,  yet  he 
should  be  so  described  in  the  writ,  as  '^  Duke,  or  Marquis,  or  Earl 

of ^  or  as  the  title  may  be ;  although  with  the  exception  of 

proceedings  against  a  member  of  parliament,  who  is  a  trader,  the 
same  form  of  writ  of  summons  in  other  respects  is  in  all  cases 
to  be  used,  whether  or  not  the  defendant  be  privileged ;  and  if 
such  name  of  dignity  be  omitted  in  the  declaration,  it  has  been 
supposed  to  be  pleadable  in  abatement,  (i)  In  a  writ  against  a 
peer  or  ^  member  of  parliament,  in  general  it  is  usual,  though 
not  necessary,  to  describe  either  as  having  privilege  of  peerage 
or  of  parliament.  (/)  But  the  sixth  form  in  the  schedule  to  S 
W.  4,  c.  39,  of  a  summons  against  a  member  of  the  House  of 
Commons,  to  be  served  upon  him  in  order  to  enforce  the  pro- 
visions of  the  statute  6  G.  4,  c.  16,  s.  10,  requires  the  defendant 

to  be  described  as  "C.  D.,  of  &c. ,  Esquire,  having 

privilege  of  parliament"  and  the  omission  of  the  latter  words 
might  in  that  case  render  the  writ  irregular,  as  an  omission 
under  the  10th  rule  of  Mich.  T.  S  W.  4. 

Sixthly,  Description  of  the  Character  or  Bight  in  which  Sixthly,  De- 
the  Plaintiff  sues,  or  the  Defendant  is  sued.— The  uniformity  ^^l^^/^V^* 
of  process  act,  2  W.  4,  c.  39,  as  well  in  its  enactments  as  in  the  right  in  which 
prescribed  forms  in  the  schedule,  is  silent  upon  the  necessity  of  jg  gu^^ed  w  the 
inserting  any  description  of  the  character  or  right  in  which  the  plaintiff  sues. 
plaintiff  sues  or  the  defendant  is  sued ;  and  it  is  probable  that 
it  was  intended  by  that  statute  merely  to  require  that  the  form 
of  action  should  be  stated,  and  the  amount  of  the  debt  in- 
dorsed, which  it  was  perhaps  considered  would  sufficiently  in- 
form the  defendant  in  all  actions,  and  his  bail  in  bailable  ac- 
tions, what  was  the  nature  of  the  claim  and  supposed  liability. 
Since  that  act,  it  was  considered  by  the  Courts  of  K.  B.  and 


(fc)Tidd*s  Sapp.  1833,  page  66,  26«,  </)  CantweUv,  Earl  Stirling,  1  Moore 

DOte  («)  i  and  it  will  he  obserrcd  that  3  fit  Scott,  «97  ;  &  Bing.  174,  S.  C;  Tidd's 

k  4  \V.  4,  c.  4«,  1. 11,  onlj  takes  awa;r  Supp.  1833,  p.  66. 
pkasofsiifiiomcr* 
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CHAP.  V.     C.  P»,  with  reference  to  prior  decisions,  that  upon  a  general 
^^Weit"'*'  writ,  whether  serviceable  {m)  or  bailable,  (n)  and  not  stating 

the  character  in  which  the  plaintiff  sued,  or  the  defendant  was 

sued,  the  plaintiff  was  afterwards  at  liberty  to  declare  spedaUy 
in  any  particular  character  or  right,  as  qui  tarn,  or  as  exeeuiar 
or  administrator,  or  as  an  assignee  of  a  bankrupt ;  (o)  and  also 
it  was  held  in  the  Common  Pleas,  that  on  such  general  process 
the  plaintiff  may  declare  against  a  defendant  as  an  executor  or 
administrator,  (p)  And  where  the  qffidamt  stated  the  debt  to 
be  due  to  the  intended  plaintiff  as  executor,  but  the  process 
was  general,  the  Court  of  Exchequer  refused  to  order  the 
bail-bond  to  be  cancelled,  {q)  It  was  also  held,  that  although 
the  process  had  described  the  plaintiff  or  defendant  generally 
as  being  executor,  administrator,  or  assignee,  without  intro- 
ducing any  words  denoting  that  he  sued  as  such,  the  plaintiflf 
might  declare  generally  in  his  oum  right,  or  against  the  definid- 
ant  on  his  own  liability,  treating  the  description  as  a  mere  au*- 
perfluous  addition,  just  as  if  the  word  carpenter  had  been  idly 
introduced,  (r)  But  that  by  introducing  into  the  writ  any  bkt 
pF8$&^«tatiemeiit  that  the  plaintiff  intended  tp  sue  in  a  particular 
character,  k»  by  using  tb^  word  ^'  as  execHtdv''  or  *f  cts  as- 
signee," &c.  then  the  plaititiff  having  ^o  expressly  limited  bis 
proceeding  could  not  declare  generally,  and  that  if  he  did  so, 
then,  at  least  in  a  bailable  action,  the  defendant  would  be  dis- 
charged out  of  custody  and  the  proceedings  be  set  aside  for 
irregularity,  (a) 

But  it  has  been  sup{)osed  that  there  is  a  diffisrenoe  in  these 
respects  in  the  practice  of  the  Common  Pleas ;  (/)  and  it  is  to 
be  collected  from  one  reported  decfiHon,  thAt  if  a  bqilable  writ 
in  C.  P.  be  general,  and  the  plaintiff  declare  thereon  (u  execu- 
tor, the  bail  will  be  entitled  to  have  an  exoneretur  entered  on 
the  bail-piece,  but  that  the  defendant  himself  cannot  avail  him- 


(m)  See  cases,  Tidd's  Sapp.  1833,  p.  (r)  1  DowLRep.  97 ;  Knoudis  v.John- 

67.  io»ii  3  Dowl.  653.      And  see  HenAall  v. 

(n)  But  u  will  be  observed,  that  in  Roberti,  5  East,  150. 

those   cases  the  affidavit  to  hold  to  bail  (s)  Douglas  v.  Jrlam,    8  T.  K.   416 ; 

correctly  stated  the  character  in  which  the  Roger*  y,  Jenkins,  1  Bos.  &  Pul.  883  ;  1 

plaintiff  sued,  the  same  as  in  the  deciara-  Dowl.  P.  C.  98,  99.      Bat  sec  Athwarik 

tion.     See  next  note.  v.  Ryall,  1  Bar.  &  Adol.  SO. 

(o)  Askwarthy,  Ryall,  1  Bar.  &  Adol.  (t)   Archbold's    Prac.  K.  B.  bv- T. 

20;  7/s/eyv.//*/fy,  gCromp.  &Jcr.  300;  Chitty,  4  ed.   117,  515  j    Arch.  Prac. 

2  Tyr.  Rep.  214,  S.  C.  C.  P.  [19],  id.  [40].     In  the  latter  it  is 

(p)  Watson  V.  PiUing,  3  Brod.  &  B.  observed,  **  Formerly,  upon  general  pro- 

446;  6  Moore,  66,  S.  C.  cess,  a  plaintiff  might   declare  in  autre 

(q)  Ilsleyy.HsUy,  t  Tyr.  214;  2  C.  droit  as  executor,  &c.  but  prtfbud^y  that 

&  J.  330,  S.  C.                  "  would  DOW  be  deemed  irregular." 
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self  of  such  variance,  (u)  But  in  that  case  the  affidavit  to  hold  CHAP.  V. 
to  baU  was  general,  viz.  for  a  debt  due  to  the  plaintiff  in  his  ^^wrI^"^' 
own  right,  and  the  declaration  disclosed  that  it  was  for  a  debt 
aDeged  to  be  due  to  the  plaintiff  in  his  representative  cha- 
racter; (x)  and  we  have  seen  that  in  another  case  that  Court 
held  that  a  defendant  may  be  declared  against  as  administrator, 
though  the  process  described  him  generally,  (i/)  However,  it 
will  be  prudent  in  a  writ  in  the  Common  Pleas,  when  the  plain- 
tiff sues,  or  the  defendant  is  sued  in  a  particular  character,  to 
describe  him  accordingly  in  the  writ ;  and  this  indeed  will  be 
the  safest  course  in  all  the  Courts.(z) 

It  has  b.een  suggested,  that  in  all  the  writs  against  an  ex- 
ecutor or  administrator,  it  is  advisable  so  to  describe  him,  in 
order  thereby  to  give  him  notice  that  the  action  is  against  him 
in  that  character,  and  render  him  liable  for  any  subsequent 
misapplication  of  the  assets; (a)  but  a  distinct  written  notice 
would  be  preferable,  (a)  As  by  the  ^  W.  4,  c.  39,  and  the  rule 
Hil.  T.  1832,  and  Mich.  T.  1832,  the  farm  of  action  must  be 
described  in  the  body  of  the  writ,  and  in  all  actions  for  a  debt, 
the  amount  of  the  claim  must  be  indorsed  on  the  process,  it 
follows  that  the  defendant,  as  well  as  his  bail,  thereby  suffi- 
dejitly  know  the  extent  of  liability  they  would  incur  by  be- 
coming bail  to  the  sherifi;  and  they  may  also  search  and  obtain 
a  copy  of  the  affidavit  to  hold  to  bail ;  therefore  so  far  it  is  not 
essential  that  the  body  of  the  writ  should  also  state  the  exact 
character  and  right  on  which  the  plaintiff  sues  or  the  de&ndant 
is  to  be  sued- 

Seventhly,  Names  of  all  the  Defendants. — It  will  be  observed  Seventhly,  The 
that  the  form  of  the  writ  of  summons,  and  other  writs  men-  ddtSanb  must 
tioned  10  the  act,  are  only  adapted  to  the  case  of  a  singk  ^  lOMrted  in 
plaintiff  or  defendant ;  and  of  course  lyhen  there  are  several  ^ITmore^d}^ 
parties  on  either  side,  the  form  must  vary,  (e)    In  such  case 
the  word  '^  you,''  subsequently  to  be  found  in  the  writ,  is  to  be 
read  distributively  to  each  of  the  defendants,  (d)  It  was  always 


ifiowL 


tt)  MameJe^  t.  Stevens,  9  Bing.  400 ;  doubtftd  whether  the  practice  of  issoing 

iowh  P.  C.  711,  S.  C.     But  note  in  general  proceas  upon  an  affidavit  in  autre 

that  case  the  affidavit  vxu  general,  as  for  a  droit  would  now  be  allowed  in  any  of  the 

debt  due  to  tbe  plaiotiff  himsdf,  and  the  Courts,  and  refers  to  1  Dowl.  97.    And 

declaration  was  for  a  debt  due  to  plaintiff  see  3  VVils.  61,  3  Bla.  R.  7a,  shewing 

01  exeeutor,  a  variance  which  of  itself  dis-  that  only  in  nonbailable  actions  can  such 

charged  the  bail.     See  lUley  v.  lUley,  %  a  variance  between  process  and  declara- 

Tjr.  R.  215  ;  2  Cromp.  &  Jer.  331.  tion  be  unimportant 

6r)  Id,  ibid.  See  obeervations  of  Court  (a)  Reea  v.  Morgafit  3  Nev.  &  Man. 

in  lUky  v.  lUUy,  2  Tyr.  215  ;  «  Cromp.  205. 

&  Jer.  331.  (h)  See  rule,  ante,  160,  note  (n), 

^-  -~     ■     '    -'  (/) "         ■ 

(s;  Aod  see  1  Arch.  Fr.  C.  P.  [401,  Dowl.  145,  ante,  165 


^)  Watson  v.  Pillmg,  3  Brod.  &  B.         (c)  Tidd's  Sup.  a.  o.  1833,  p.  67. 


446 ;  6  Moore,  66,  S.  C.  -,  ante,  182  (p).         (d)  Engleheart  v.  Eyre  and  another ^  $ 

(s)  Aod  see  1  Areb.  Pr.  C.  P.  [401,     ~     * 
nhere  it  ii  obserted  1b«t  it  is  esiranuy 
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CHAP.  V.  necessaryy  as  well  in  bailable  as  serviceable  process,  to  include 
Wtits.  i"  one  writ  the  names  of  all  the  persons  who  ought  to  be  made 
~^~^""'""  co-plaintiffs,  however  numerous ;  and  as  no  amendment  would 
now  be  allowed,  either  in  adding  or  subtracting  a  name,  unless 
in  cases  where  otherwise  the  remedy  would  be  barred  by  the 
statute  of  limitations,  greater  care  must  now  be  observed  in 
filling  up  and  issuing  a  writ  in  this  respect  than  heretofore,  or 
the  plaintiff  must  begin  de  novo.  With  respect  to  several 
defendants,  it  was  formerly  the  practice,  in  a  joint  action 
against  several  defendants,  when  exceeding  four,  to  name  at 
most  four  in  one  writ,  and  to  issue  another  writ  or  writs  against 
the  others,  naming  only  four  in  each,  and  it  was  also  usual  in  ser- 
viceable process  to  include  four  persons  as  defendants,  and 
afterwards  to  declare  in  separate  actions  against  each,  so  that 
the  defendants  could  scarcely  anticipate,  from  the  terms  of  the 
writ,  how  the  plaintiff  would  afterwards  declare  or  know  for 
what  be  proceeded,  and  it  was  supposed  were  frequently  mis- 
led, (c)  But  the  first  general  rule  of  Mich.  T.  3  W.  4,  put  an 
end  to  both  these  practices  by  ordering  that  every  writ  of  sum- 
mons, capias  and  detainer,  shall  contain  the  names  of  all  the 
defendants  (if  more  than  one)  in  the  action,  and  shall  not  con^ 
tain  the  name  or  names  of  every  defendant  or  defendants  fit 
more  actions  than  one,{d)  However  numerous  the  defendants  in 
a  joint  action  may  be,  they  must  all  be  named  in  each  and  every 
writ  issued  against  them,  although  they  greatly  exceed  four; 
and  when  very  numerous,  if  there  be  not  room  in  the  printed 
blanks  for  all  the  names  and  descriptions  of  residences,  then 
the  whole  writ  must  be  written ;  and  if  some  one  or  more  de- 
fendants be  in  one  county,  and  the  others  in  another  county, 
then  there  must  be  at  least  as  many  concurrent  writs  precisely 
alike,  as  there  are  counties  (varying  of  course,  if  writs  of  capias, 
in  the  direction  to  the  sheriff  of  each  county);  and  there  must 
be  as  many  copies  of  such  writ  as  there  are  defendants  in  that 
county,  unless  there  has  been  an  attorney's  written  undertaking 
to  appear  for  them. 

Upon  the  affirmative  or  first  part  of  this  rule,  it  is  clear  that 
a  declaration  naming  more  defendants  than  were  named  in  one 
writ  would  be  irregular.  (^)  But  on  the  latter  part  of  the 
rule,  it  has  been  held,  that  in  process  not  bailable  against  several 
defendants,  the  plaintiff  may  regularly  declare  in  a  joint  action 
against  some  of  them,  provided  he  has  done  no  act  shewing  any 

(c)  Holland  v,  Johnson,  4  T.^R.  695;  (d)  See  rule  ante,  160,  note(R). 


Thompson  w.  Colter,  1  Moore  &  S.  55.  (c)  1  Arch.  Pr.  C 

Digitized  by 


Googk 


AND  PROCEEDINGS  THEREON  IN  OENERAL.  185 

iotention  to  proceed  against  the  other  defendant  or  defendants^     CHAP.  v. 
and  especially  so  when  the  plaintiff  has  entirely  dropped  his   ^*\v"["*  *^ 

proceeding  against  such  other  defendant,  {e)    And  the  same  '■ — 

doctrine  prevails  even  on  bailable  process,  when  against  several 
persons  for  a  fori.  (/)  So  that  until  the  plaintiff  has  declared 
on  his  joint  process,  no  irregularity  appears  that  could  be  taken 
advantage  of,  and  therefore  a  defendant  cannot  object  until  after 
declaration.  But  where  the  names  of  two  defendants  had  been 
inserted  in  a  writ  of  summons,  and  afterwards  they  were  both 
declared  against  separately,  the  Court  set  aside  the  declaration 
and  subsequent  proceedings  for  irregularity,  although  there 
were  two  writs  and  the  defendants  had  entered  separate  ap- 
pearances, which  it  was  insisted  waived  the  irregularity,  (g) 
And  where  a  husband  and  his  wife  had  been  arrested  on  JoiHt 
process,  and  the  latter  had  been  discharged  out  of  custody  upon 
entering  a  common  appearance,  and  afterwards  the  plaintiff 
declared  against  the  husband  alone,  the  Court  held  the  pro- 
ceedings irregular,  (h)  And  in  a  bailable  action,  if  the  decla- 
ration should  be  against  fewer  defendants  than  those  named 
in  the  writ,  the  proceeding  would,  although  not  within  the 
terms  of  the  rule,  be  irregular,  and  the  Court  would  set  aside 
the  declaration,  (f) 

Eighthly,  To  the  Sheriff  of greeting:— A  writ  Eighthly,  Di- 

of  suntmons,  we  have  seen,  is  to  be  addressed  to  the  defend-  ^^^^^^ 
ant  or  defendants;   but  writs  of  distringas  and  capias  are  offieer,  to  whom 
by  the  prescribed  forms  in  schedule  of  2  W.  4,  c.  39,  to  be  ^^  ^pi^  ^ 
directed  to  the  sheriff  or  other  proper  officer  for  executing  ??^I°*'/J5*^ 
such  process ;  and  writs  of  detainer  are  by  the  scheduled  forma 
to  be  directed  to  the  marshal  or  warden,  &c.,  already  having 
the  defendant  in  his  custody.    Since  the  abolition  of  the  Welsh 
Court,  the  writ  may  be  directed  immediately  to  the  sheriff  or 
other  proper  returning  o£Scer  of  any  county  in  Wales,  {k)  and 
it  may  issue  into  either  of  the  counties  palatine.  (/)    But  they 
are  then  to  be  directed  to  the  chancellor  of  the  county  palatine 
of  Lancaster  or  his  deputy  there,  or  to  the  Bishop  of  Durham 


(e)  Tidd's  Sap.  1833,  p.  467  ;  Eoani  (f )  Pepper  ▼•  WhaUey,  1  Bing.  N.  C.  71  • 

▼.  WdtAead,  2  M.  &  R.  367  ;  Bowles  ▼.  (A)  Cattarne  ▼.  Player,  3Dowl.&  Ry. 

BiUon,  3  C.  &  P.  474 ;  Knowle$  ▼.  John-  247. 

aoN,  8  Dowi.  P.  C.  653;  and  R.  E.  8  (i)  1   Arcli.  Pr.  C.  P.  [40],  ciUng  4 

G.  4.  East,  589 ;  1  M.  &  S.  55. 

(/)  WUaon  V.  Edvards,  3  B.  &  Cres.  (k)  11  G.  4  and  1  W.  4,  c.  70,  s.  13. 

734;  5  D.  &  R.  622,   S.  C;   Evant  v.  (<)  Chapman  v.  Maddwm,  2  Stra.1089; 

Whitehead,  t  Man.  &  Ry.  367 ;  Pepper  Jachm  v.   Hunter,  6  T.  K.  73 ;  see  ihe 

V.  WkaUey,   1  Bing.  N.  C.  71 ;  Knowle$  forms  of  vrrits  into  counties  palatine,  pre- 

V.  Joluumh  9  Dowl.  P.  C.  653.  scribed  by  rule  Micbadmas  term,  3  W.  4. 
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CHAP.  V.     or  bis  chancellor  there,  and  in  a  prescribed  form,(i9t)  and  each 
^"  We™  "*'  ^  ^^  '***'^  ^^  mandate  thereon  to  the  sheriflFof  the  county.  (») 

^efore  the  abolition  of  the  former  writs  by  2  W.  4,  c»  39,  a 

^rviceable  latitat  npight  be  served  in  any  county ;  but  that  act, 
section  l,  implies  that  a  writ  of  summons  mnstbe  served  io  the 
cofipty  to  the  sheriff  of  which  it  is  addressed,  or  at  least  within 
@00  yards  of  the  border  thereof,  and  net  elsewhere;  and  the 
third  and  fourth  clauses,  as  to  writs  of  distringas  and  capiaSi 
lipmt  the  execution  to  the  exact  boundaries.  If  there  be  a 
liberty  Qt  franchise  within  a  coupty,  it  seems  that  it  would  be 
irregular  tQ>  addjress  the  process  directly  to  the  local  pfficer^ 
but  that  it  must  hp  4if  ^ct^4  to  the  sheriff,  who  piust  make  hi9 
mandate  thereon /(«)'  luiless  th^  wril  contain  ^  noa  omitta« 
plause,  as  is  now  invariably  the  case  (o)  in  i^ll  writs  of  distringas 
and  cainas.  (p)  And  theirefpre,  where  the  writ  \f  pts  improperly 
directed  immediately  to  t)^  bailijBf  of  the  borough  of  Soi^thj* 
wark,  it  Wast  bold^n  -absolutely  poid,  and  the  defendant  was 
discharged  out  of  custody,  (jr) 

The  writ  shopld  be  addressed  to  the  sheriff  of  the  proper 
county  very  accurately,  and  a  mistake  even  in  a  letter  in  th<a 
name,  if  it  fpould  alter  the  sense  or  sound,  would  be  fytal,  aa 
was  once  held  the  omission  of  the  I  in  Middlesex,  or  the  ad* 
dition  of  an  s  after  the  Sheriff  of  Middlesex ;  (r)  and  although 
it  was  held  in  one  case,  before  the  uniformity  of  process  act, 
that  a  writ  directed  to  (;he  sheriff  (instead  of  sheriffs)  of  Lon* 
don,  was  sufficient,  because  the  Courts  take  notice  iliat  the  two 
sberifis  are  bi|t  one  officer ;(«)  yet  decisions  after  that  act  came 
into.operatjpo,  pxpressly  deny  that  doctrine,  and  seem  to  esta- 
blish that  suph  a  mistake  is  a  fatal  irregularity,  (0  The  ccy»y 
of  fL  bailable  capias,  delivered  to  the  defendant,  was  Sheriff  of 
London^  imd  thp  writ  itsdf  was  correctly  sheriffs,  and  thfi  Court 

(•i)'See  foirms  prttcribed  h^  geneml  DowL  643;  Bmhw  ▼.  WBtdjtn,  2  Dovi. 

role,  MickaeltuM  term,  3  W.  4,  reg.  If.  707 ;  %  Cr.  M.  &  R.  S96,  S.  C. ;  but  aee 

(n)  Bowing  v.   ¥ritchard,  14   East,  Sutton  ▼.  Burden,  post,  187  (i)-^    and 

I2S9 ;  Br^dilwo  y.  D^m,  t  Chit.  Bep.  Colsm  v.  Bertiu,  3  Dowl.  9^,  in  wliidi 

374.  the  Court  of  Exchequer  considered  that 

!o)  Poit,  190.  the  decision  upon  the  efiRect  of  die  omis- 

p)  9  W.  4,  c.  S9|  schedule  No.  Sk4,  sion  of  ttie  I  in  Middlesex  was  too  strict, 

and  see  rule  Michaelmas  term,  3  W.  4,  as  such  omission  could  not  mislead, 
irhicb  directs  that  do  additional  fee  shall         («}  Chitterbtick  v.  Wildsnan,  10  Law 

be  payable  in  respect  of  the  plaintiff's  J.  81;  2  Tyr.  «76  ;  9  Cromp.  6c  J.  «l3; 

introduction  of  a  non  otuittas  clause.  and  as  to  Middlesex  see  Barker  t.  Weedtm, 

(q)    Bowring  v.   PriUhard,  14  East,  1  Cromp.  M.  &  R.  396;  Jachonx.Jack- 

289;    Bradihaw  v.  Davis,  1  Chit.  Rep.  son,  id,  438;   3  Duwl.   182;    fiac.  Ab. 

374;  Grunt  v.  Baggf,  3  ^ast,  128  ;  rule  Sheriff,  K. ;  2  Ld.  Raym.  1135. 
Trinity,  13  G.  2.  (l)  Barker  v.   Weedon,  4  Tyr.  860 ; 

(r)  Per  Lord  Denman,  C.  J.,  in  Hodg-  2  Dowl.  707 ;  1  Crorap.  M.  &  R.  396, 

hmsm  ▼.  HodgJdnson,  3  Nev.  fie  Man.  8.  C. ;  Nicol  t.  Boyn,  10  Bing.  339; 

564  i  2  Powl.  536 ;   Tyf€r  ▼.  Bryan,  2  1  Cr.  M.  &  R.  761,  S.  C, 
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iDftde  abfiolnte  a  rule  for  discharging  the  defendant  out  of  cut-     chap.  v. 
tody,  and  refused  leave  to  amend,  (u)    So  where  the  copy  of  a  ^' w"™ ""' 

writ  of  capias,  delivered  to  the  defendant,  was  directed  to  the  

Sheriff  of  MiddeseXf  omitting  the  /,  the  omission  of  the  /  was 
m  one  case  decided  to  be  a  fatal  irregularity,  and  in  effect  no 
copy  at  all ;  and  Denmao,  C.  J.,  observed,  that  the  omission 
of  a  letter  is  munaterial,  if  it  be  not  productive  of  a  variation 
either  in  sense  or  sound,  but  if  it  do,  it  is  material ;  (x)  and  in 
a  subsequent  case  it  was  decided,  that  a  writ  of  capias  directed 
to  the  sheriffip  of  Middlesex,  in  the  plural,  is  irregular,  (y) 
However,  in  a  subsequent  case  the  Court  of  Ezchequ^,  after 
reiterating  the  rule  that  a  mistake  in  a  letter  will  not  constitute 
IB  irregularity,  unless  it  alter  the  sense,  appeared  to  think  that 
such  omission  of  the  /  in  Middlesex  should  not  according  to 
diat  rule  have  been  considered  a  sufficient  irregularity  to  sus- 
tain a  motion  to  set  aside  the  proceeding,  {z)  And  Aldersoa, 
J.,  in  another  case  observed,  that  if  the  defiect  consist  merely 
in  bad  spelling,  as  if  the  copy  of  a  writ  were  in  mispelling  the 
word  sheriff  with  only  oney^  perhaps  the  objectbn  night  not 
be  fatal,  (a)  Where  a  writ  of  detainer  was  directed  '*  To  the 
Marshal  of  our  prison  of  the  Marsfaalsea,''  instead  of  To  the 
Marshal  of  the  Marshalsea  of  our  Court  before  us,''  leaving 
it  uncertain  whether  die  prison  of  the  Palaoe  Court  or  the 
King's  Bench  Prison  was  intended  {  this  was  hdd  irregular, 
and  the  defendant  was  discharged.  (6)  But  it  will  be  seen 
hereafter  that  there  are  some  recent  cases  which  admit  excep- 
tions, when  the  Court  think  the  sense  or  mennmg  of  the  writ 
or  copy  have  not  been  altered  by  a  mistake,  (c) 

SeveralForms  of  Directions  to  Sheriffs^  %e* — The  statuteH  W.  jr,^^  ©f  direo- 

4,  c.  89,  schedule  No.  4,  and  the  General  Bitles,  Michaelmas  ^<>n*  ^  '^^'^ 

(u)  IHdul ▼.  Baifu,  10  Bing.  3S9;  S  (s)  la  Sutton  v.  Burgeth  Eichrq.  R* 

Hoore  &  Scott,  Sit ;  t  Dowl.  R.  761,  21  Janoary,  Hilary  term,  1835,  per  Parke, 

5.  C  B.  and  AldersoD,  B.    Id  that  £aae  tha 
(x)  Hod^lwMon  V.  Hodgkimon,  3  Mao.  copy  of  a  capias,  delivered  to  the  defend- 

&  NeT.  564;  2  Dowl.  536  ;   Tyttr  v.  ant,  was  "  take  MariaDDe  Bargesa,  if  b 

Bryait,  2  Dowl.  640;  in  Nieol  v.  Boyn,  (instead  of  the)  be  found,  &c./'  and  tha 

10  Biog.  338,  also  Tindal,  C.  J.,  held.  Court  discharged  with  costs  a  rule  for 

that  the  ojoission  of  a  letter,  not  altering  setting  aside  service  of  capias  and  de- 

the  sense,  mi^t  not  be  material  or  ob-  liverin^  op  bail-bond,  saying  tlie  mistake 

jectionabJe.    In  Sutton  v.  Burgns,  Ex-  did  not  idler  the  sense,  MS.;   and  sea 

chequer,  13  January,  1835,  Parke,  B.,  CoUon  v.  Berem,  S  DowU  253;  Btwker 

it  is  said  expressed  his  disapprobation  t.  Weedm,  4  Tyr.  861 ;  1  Cr.  M.  &  R. 

of  Eodgkhuon  ▼•  Hodgkuuon*     See  note  396,  S.  C. 

Barker  r.   Wegdon,   4  Tyr.  Q6l  ;     and  (a)  Mcoi  v.  B^yn,  2  Dowl.  P.  C.  762; 

Ctfbsn  V.  Berau,  3  Dowl.  263.  3  Moore  &  Scott,  812  ;  10  Bing.  339. 

(jf)  Barker  v.  Weedon,  1  Cromp.  M.         (6)  Starr  v.  Mouni,  2  Dowl.  417. 
&aos.  396;  Jaek$onyr,JadtMm,id,43Qi         (c)  Pott,  Tumhf-Seven,  as  the  eonte* 

3  Dowl.  182,  S.  C.  ^enm,  &c 
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CHAP.  V.     term,  S  W.  4,  we  have  seen,  give  the  forms  of  some  directions 
Writs.       to  the  sherifl^  &c.  in  ordinary  cases,  and  to  certain  other  offi- 
cer8,(e)  as  thus — 

"  To  the  Sheriff  of ,  Greeting.'*  (/) 

or  if  to  the  Cinque  Ports, 

**  To  the  Constable  of  Dover  Castle,  Greeting." 

"  To  the  Mayor  and  Bailiffs  of  Berwick-upon-Tweed,  Greet- 
ing." or 

«  To [as  the  case  may  be]  Greeting.^' 

''  To  the  Chancellor  of  our  County  Palatine  of  Lancaster, 
or  to  his  Deputy  there,  greeting :"  {g)  We  command,  &c. 

"  To  the  Reverend  Father  in  God  [William]  by  Divine  Pro- 
vidence, Lord  Bishop  of  Durham,  or  to  his  Chancellor  there, 
greeting  :"(^)  We  command,  &c. 

**  To  the  Marshal  of  the  Marshalsea  of  our  Court  before 

U8."(*) 

«  To  the  Warden  of  our  Prison  of  the  Fleet.''  («) 

Other  forms,  as  may  be  collected  from  the  books  of  practice 
and  decided  cases,  may  be  thus :  (J ) 

"  To  the  Sheriff  of  Middlesex."  (*) 

"  To  the  Sheriffs  of  the  city  of  London." 

The  following  is  the  direction  of  the  writ  in  other  places :  {j) 

"  To  the  Sheriff  of  our  City  of  Exeter." 

'^  To  the  Sheriff  of  our  dty  of  Litchfield,  and  the  county  of 
the  same  city." 

«  To  the  Sheriff  of  our  city  of  Worcester." 

**  To  the  Sheriff  of  our  town  and  county  of  Kingston-upon- 
Hull." 

**  To  the  Sheriff  of  our  town  and  county  of  Newcastle-upon- 
Tyne." 

*^  To  the  Sheriff  of  our  town  and  county  of  Poole." 

**  To  the  Sheriff  of  our  town  and  county  of  Southampton," 

**  To  the  Sheriff  of  our  town  and  county  of  Carmarthen/' 


(«)  AnU,  154  to  157,  and  Reg.  Gen.  Siorr^,  Mmnt,  i  Dowl.  4l7 ;  7  Leg.  Ob. 

Mich.  T.  3  W.  4.  501,  S.  C. 

(/)  S  W.  4,  c.  59^  schedale  No.  4.  ^t)  See  2  W.  4,  c.  59,  schedule  No.  5. 

l^hen  the  writ  of  capias  is  into  Middlesex^  f  J)  See  forms,  2  Seilon's  Prac.  67 1  ,d7f  . 


it  shoald  be  directed  to  the  sheriff  iu  the         (k)  A  writ  into  Middlesex  slioold  be 

singular,  although  there  are  two  officers  strictly  in  the  tinguiar,  although  there  are 

constituting  the  thmiff.   In  London  there  two  persons  constituting  only  one  officer, 

are  also  two  persons  recomiied  as  sheriffs  If  described  iu  pUading  as  sherifi,  it 

in  tlie  plural,  and  the  writ  should  be  di-  would  be  demurrable,  and  if  so  in  writ, 

rected  accordingly ;  but  lAcn^ may  suffice  then  irreguUr,    Barker    ▼.    Weedon,  1 

in  writ,  Clutterbudt  v.  Witeman,  10  Law  Crom.  M.  &  R.  396  ;  4  Tyr.  860,  S.C. 

J,  Bl,  ted  qiuare,  Jaekton  v.  Jackson,  td.  381 ;    3  Dowl. 

'  ^  Reg.  Gen.  3  W.  4, 183t.  182,  S.  C;  Bac.  Ab.  Sheriff,  K.;  S  Ld^ 

See  S  W.  4,  c.  39,  schedule  No.  5 )  Baym.  1 135. 
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"  To  the  Sheriff  of  our  town  and  county  of  Haverfordwest;*  j^J^^f,f^J;^ 
In  the  Isle  of  Ely  the  writ  is  directed  Writs. 

"  To  the  Sheriff  of  Cambridgeshire/'  

To  a  corporate  town  of  exclusive  jurisdiction,  where  there 
are  no  sheriffs,  the  writ  must  be  directed  to  the  corporation  by 
the  corporate  name,  as  thus : 
''  To  the  Mayor  and  Bailiffs  of  Berwick-upon-Tweed/' 
To  the  coroner i  of  a  county,  &c.  the  writ  is  directed  thus: 

'•  To  the  Coroners  of  our  county  of ,"  or  "  of  our 

city  of /• 

The  process  must  be  directed  to  the  principal  officer,  as  to 
the  sherif  OT  returning  officer^  who  is  to  have  the  execution  of 
the  writ,  and  even  when  by  law  it  was  essential  that  a  writ 
must  be  executed  by  the  officer  of  a  liberty  or  franchise,  the 
process  of  the  superior  Courts  could  not  regularly  be  ad- 
dressed directly  to  him,  but  to  the  sheriff,  who  was  to  make 
his  mandate  directed  to  such  officer ;  and  where  a  writ  was  di- 
rected to  the  bailiff  of  the  borough  of  Southwark,  it  was  holden 
Toid,  and  the  defendant  discharged  out  of  custody.  (!)  Now 
as  every  writ  under  S  W.  4,  c.  39,  is  framed  as  a  non  omittas, 
the  sheriff  or  hb  officer  usually  executes  the  writ,  though  the 
defendant  be  within  a  liberty  or  franchise. 

In  Middlesex^  although  two  individuals  act  as  sheriff,  yet  in 
law  they  constitute  but  one  sheriff  or  officer ;  and  the  writ  must 
be  directed  accordingly  "  To  the  Sheriff  of  Middlesex"  in  the 
smgular,  and  a  direction  in  the  plural  would  render  the  writ 
irregular ;  though  at  first,  under  the  uniformity  of  process  act, 
it  was  considered  otherwise,  (m) 

In  London,  as  the  two  persons  constitute  two  sheriffs,  a  writ 
should  properly  be  directed  to  the  sheriffir  of  London  in  the 
plural;  and  although  in  one  case  where  the  writ  was  incorrectly 
in  the  singular,  as  "Sheriff  of  London,"  it  was  holden  suffi- 
cient, as  the  two  sheriffs  are  but  one  officer;  (n)  yet  where  the 
writ  itself  was  correctly  directed  to  the  sheriffs  of  London,  and 
the  copy  served  was  sheriff  in  the  singular,  the  variance  was 
holden  fatal;  (o)  and  now  if  the  writ  or  copy  be  sheriff  instead 
of  sheriffir,  the  omission  of  the  plural  seems  to  be  a  fatal  mis- 
direction, (p) 
In  the  following  places  there  are  two  sheriffs,  viz.,  the  cities 

(0  Bearing  w,   PtUehard,   14   East,  (n)  CltUtnhuek  ▼•   Wueman,  10  Law 

t89;    Grant  ▼.   Bagg$,    S  East,   IW;  J.  81. 

BradshoK  t.  Davis,  1  Chit.  R.  374.  (o)  Nicol  r.  Boyn,  10  Bing.  339. 

(m)  Barker  ▼.  Weadm,  1  Crom.  M.  &  (p)  Barker  v.  Weedon,  1  Crom.  M.  & 

R.  396 ;  Jaektan  t.  Jocben,  id.  438 ;  3  R.  396 ;  4  Tyr.  860 ;  S  Dowl.  707. 
DowL  18«,  S.  C,  anU,  186, 187. 
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CHAP.  V.     of  Bristol,  Chester,  Coventry,  Gloucester,  Lincoln,  London, 

' Whit"  ^'  Norwich,  the  town  of  Nottingham,  and  the  city  of  York.     In 

those  cities  I  he  writ  should  be  directed  "  To  the  Sheriff^  of 

our  city  of .'*    In  the  town  of  Nottingham  the  direction 

is  "  To  the  Sherifib  of  the  town  and  county  of  Nottmgham/' 
and  since  the  last  mentioned  decisions  it  should  seem  that  a 
direction  in  the  singular  number  would  invalidate  the  writ* 

It  should  seem  that  when  any  district  or  place,  being  parcel 
of  one  county,  is  wholly  situate  within  and  surrounded  by 
another,  a  writ  of  distringas  or  capias  may  be  directed  to  the 
sheriff  of  either  county,  to  serve  or  execute  the  same  within 
such  district ;  (p)  though  it  has  been  recommended  that  the 
direction  be  to  the  returning  officer  of  the  largest  and  sur- 
rounding district,  (q) 

It  can  rarely  occur  that  it  will  be  requisite  to  issue  bailable 
process  to  arrest  a  sheriffs  but  if  it  should,  then,  if  there  be 
two  sheriffs,  and  only  one  is  to  be  arrested,  the  process  should 
be  directed  to  the  other  sheriff;  (r)  if  only  one  sheriff,  then  to 
the  coroner,  for  bailable  process  directed  to  the  sheriff  to  arrest 
himself  would  be  irregular,  («)  though  it  was  held  otherwise  as 
to  sernieeable  process,  when  that  as  heretofore  was  directed  to 
the  sheriff,  (t)  If  the  coroner  as  well  as  sheriff  are  to  be  de* 
fendants,  then  the  Court  or  Master  will  appoint  elisors,  to 
whom  the  writ  is  then  to  be  directed.  («)  When  the  writ  U 
directed  to  the  coroner,  the  officer  executing  it  is  his  officer 
and  not  that  of  the  sheriff,  consequently  the  sheriff  is  not  re* 
sponsible  for  his  misconduct,  {v) 

Nint)Uy,  Non  Ninthly,  tfon  omiitas  clause. — It  will  be  observed  that  the 
omitta.  clause.  ^^  j^.^j^  .j,^  g  ^  ^^  exprcssly  orders  that  in  every  writ  of  dis- 
tringas a  non  omittas  clause  may  be  introduced  by  the  plaintiff 
without  the  payment  of  any  additional  fee  on  that  account.  It 
has  been  supposed  that  as  the  forms  of  distringas  and.  capias 
in  schedule  of  2  W.  4,  c.  39,  prescribe  the  non  omittas  olaQse^ 
if  the  same  should  be  omitted  the  writ  would  be  irregular,  es- 
pecially because  the  rule  Mich.  T.  8  W.  4v  orders  that  the 
omission  of  any  thing  required  by  the  act  to  be  inserted  or  iiH 
dorsed  shall  be  deemed  an  irregularity,  and  perhaps  sffibrd 

■  ■■-'■-     -  ■        —  -  - 

(p)  Tidd's    Sap.   18S3,    p.  83    and  (t)MayorrfKingttmiv.Bubb,lJ}ovfL 

form  there  referred  to.  Idl • 

(q)  Ant§,  179.  (u)  Mayor  of  Norwich  v,  CUt,  1  Moore 

(r)  LeUon  ▼•  BichUy,  5  Maule  &  S.  &  Scott,  91  -,  8  Bing.  27,  S.  C. 

144.  (v)  Sergeant  ▼.  Cwan,  t  Cromp.  & 

(s)  Wettan  t,  CouUon,  1  Bla.  R.  506.  M.  491. 
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ground  for  the  sheriff's  refusing  to  execute  it.  It  is  to  be  ob-  CHAP.  V. 
serred,  however,  that  it  was  decided  before  the  2  W.  4,  c.89,  ^'"'tifrm!  *" 
that  if  a  sheriff,  under  a  general  writ  not  containing  any  non 
otnittas  clause,  eitecuted  the  same  within  an  exclusive  fritnchise 
or  liberty,  the  proceeding  was  valid  between  the  parties  to  the 
suit,  although  the  sheriff  might  be  liable  to  an  action  at  the  suit 
of  the  owner  of  the  franchise  for  the  disturbance  of  his  fran- 
diise.  ix) 

The  2  W.  4,  c.  89,  schedule  No.  4,  by  j^tfescribing  the  form 
of  capias  with  a  non  omittas,  obviously  intended  every  writ  of 
capias  so  to  operate ;  and  it  has  been  suggested  that  if  a  writ 
of  capias  omitting  that  clause  were  directed  to  the  sheriff^  he 
might  not  only  refuse  to  execute  it  at  all,  but  also  the  writ  would 
be  irregular  under  rule  10  of  Mich.  T.  9  W.  4,  as  omitting 
part  of  the  prescribed  form,  {y) 

Tenthly,  That  within  eight  days,  ^e.-- It  will  be  observed  Tenthiy,  state- 
that  the  prescribed  form  of  a  writ  of  summons  or  of  a  capias,  JJJp^^,J^^ 
&c.  after  naming  the  defendant,  or  the  sherifi^  or  other  officer,  the  Shgr^u 
distinctly  Commands  ujhat  shall  be  done,  viz.  a  writ  of  summons  *^«»'^**^' 
commands  the  defendant  "that  within  eight  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  ofsueh  service ,  you  do 
cause  an  appearance  to  be  entered  for  you  in  our  Court  of^z) 
in  an  action^  ^c. ; "  and  a  writ  of  capias  commands  the  she- 
riff or  other  proper  officer,  "that  you  omit  ndt  by  reason  of  any 
liberty  in  your  bailiwick,  but  that  you  enter  the  samei  and 

take  C.  D.  qf if  he  shall  be  found  in  your  bailiwick^ 

and  Mm  safely  keep  until  he  shaU  have  given  you  bailf  or  made 
deposit  with  you  according  to  law,  in  an  action,  if  cat  tf$e  suit 
qf  A.  B.  or  until  the  said  C.  D«  shall  by  other  lawful  means 
he  discharged  from  your  custody,^'  and  also  commands  the 
sheriff  "  on  execution  hereof  (t.  e.  on  the  arrest^  to  deliver 
a  copy  of  the  writ  to  the  defendant;"  and  then  requires  the 
defendant  to  take  notice,  that  within  eight  days  after  execution 
of  the  writ  on  him,  inclusive  of  the  day  of  such  execution,  he 
cause  special  bail  to  be  put  in  for  him  in  our  Court  of  *  ■-*«."  (a) 
And  a  writ  of  distringas  commands  the  sheriff^'  to  distrain  upon 
ibe  goods  and  chattels  of  the  defeiiditot  for  the  sum  of  40tf.|  in 


ff(g)  Ctfmrtt  r.  SmaUpage,  9  Ewt,  SSO ;  (i)  See  obwrvaUons  on  tbe  too  general 

Gilb.  PfBC.  C-  P.  97;  Pigolt  v.  WUhs,  3  requisition  to  appear  in  Court,  ant§,  149, 

B.&  AW.50«  ;4Bing.5«S  ;7Taunt.3ll.  note  (u),  and  part,  19«. 

M  1  Areh.  K.  B.  4  edit.   113,  fed  (o)  See  the  foil  forms  of  sommons,  ca- 

lam;  and  see  iupra,  190, 191.  pias,  &c.  ante,  154  to  157,  note. 
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CHAP.  V.     order  to  compel  bis  appearance  in  Court  to  answer  the  plaintifi, 
Writi.      and  to  return  to  the  Court  what  the  sheriff  has  done  on   a 
named  day,"  and  is  subscribed  with  a  notice  to  the  defendant. 

As  respects  a  Sheriff,  who  is  an  officer  of  the  Court,  and 
who  by  himself  or  undersheriff  is  supposed  to  be  acquainted 
with  legal  terms,  this  direction  may  be  sufficiently  explicit ;  but 
as  regards  a  defendant,  who  may  not  be  a  lawyer,  it  neither  in- 
forms him  how  he  is  to  give  bail  or  make  a  deposit,  nor  of  his 
right  to  be  taken  to  a  friend's  house  for  the  first  twenty-four 
hours,  or  to  what  other  lawful  means  of  discharge  he  may  be 
entitled,  or  how  or  in  what  office  he  is  to  enter  his  appear- 
ance or  put  in  bail  above  ;  and  therefore  in  general  a  defendant 
when  served  or  arrested,  must  apply  to  an  attorney  for  direc- 
tions, or  rather  authorize  him  to  take  all  necessary  measures 
for  him,  and  therefore  less  particularity  in  the  writ  might  have 
sufficed,  because  every  attorney  immediately  he  has  merely 
ascertained  the  general  description  of  writ  will  know  as  a 
matter  of  course  what  is  to  be  done  by  the  defendant. 

£iavMt%»  Eleventh,  Return  days  of  writs. — It  will  be  observed  that  by 

write™  ^p^**  the  forms  of  the  writ  of  summons,  capias  and  detainer,  the  de- 
ceedings  in  lieu,  fendant  is  required  to  appear  or  put  in  special  bail  in  eighi  days, 
inclusive  oi  the  day  of  service  or  arrest  in  the  named  Court,  and 
there  is  no  express  return  day.  Before  the  uniformity  of  pro- 
cess act,  2  W.  4,  c.  39,  the  greatest  niceties  prevailed  in  taking 
care  that  all  mesne  process  was  made  returnable  on  a  proper 
day,  and  much  of  the  time  of  the  Court  was  occupied  in  discus- 
sing irregularities  in  respect  of  such  return  days.  It  was  also 
a  great  source  of  vexation  that  writs  might  be  made  returnable 
and  served  on  the  very  day  they  were  issued,  so  as  to  fix  the 
defendant  with  the  costs  of  a  declaration  thereon,  without  the 
possibility  of  avoiding  that  expense  by  the  most  prompt  pay- 
ment ;  or  if  the  defendant  were  not  served  with  the  first  writ, 
there  were  several  other  alias  or  testatum  writs  immediately 
issued  into  different  counties,  greatly  increasing  the  expense. 
But  now  every  writ  is  to  be  in  (orce  for  four  calendar  months 
from  the  day  of  issuing  the  same,  and  a  writ  of  summons  or 
capias  or  detainer  is  not  to  have  any  return  day,  and  the  plain- 
tifi^  cannot  declare  until  the  ninth  day  afber  the  service  of  the 
writ,  or  the  arrest,  nor  will  he  be  entitled  to  more  than  the  costs 
of  the  retainer,  instructions  to  sue,  letter  before  action,  and 
writ,  and  copy  and  service  or  arrest,  if  the  defendant  tender  the 
debt  and  the  costs  of  those  proceedings  before  the  expiration  of 
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four  days  pursuant  to  the  indorsed  notice  presently  stated.  But  «  ^^,^,^^,7^,, 
writs  of  dUtringas  and  proceedings  to  outlawry  are  by  sections  3  Wbhs. 
and  5  to  be  made  returnable  on  some  day  in  term,  not  being  less 
than  fifteen  days  after  the  teste  thereof;  so  that  no  considerable 
progress  can  be  made  on  a  distringas  or  proceedings  to  outlawry 
in  the  vacations,  it  being  considered  essential  that  the  Court  in 
banc  should  control  all  further  proceedings  on  a  distringas  or 
exigent.  The  sheriffs,  however,  are  required  immediately  after 
the  execution  of  a  writ  of  capias  to  return  the  writ  to  the  Court, 
together  with  the  manner  in  which  he  shall  have  executed  the 
same^  and  the  day  of  the  execution  thereof,  and  also  if  the  same 
remains  unexecuted,  then  the  sheriff  must  return  the  same  at  the 
expiration  of  four  calendar  months  from  the  date,  or  sooner  if  the 
sheriff  should  be  thereunto  required  by  order  of  the  Court  or 
any  judge  thereof.  And  in  order  to  enforce  the  immediate 
return  of  either  of  the  writs  directed  to  the  sheriff  or  other  officer 
under  S  W.  4,  c.  S9,  the  15th  section  and  the  rules  of  Court, 
presently  mentioned,  authorize  the  Court  or  a  judge  in  vacation 
to  make  orders  for  the  return  of  any  such  writ ;  but  no  attach- 
ment for  disobedience  is  to  issue  before  the  next  term ;  and  the 
role  Mich.  Term,  3  W.  4,  directs  that  in  case  of  such  disobe- 
dience an  attachment  may  issue  in  the  next  term  notwithstand*- 
ing  subsequent  compliance,  (c) 

Twelfthly^  Returnable  in  what  Court. — ^The  forms  of  the  T^ifikiy, 
writs  prescribed  in  the  schedule  of  2  W.4,  c.39,  and  of  the  ^Si"courJ° 
alias  and  pluries  summons  and  capias,  and  other  writs  given  in 
the  rule  M.  T.  3  W.  4,  having  been  intended  to  be  used  in 
either  of  the  three  superior  Courts,  are  therein  printed  in  blank 
for  the  name  or  description  of  the  Court  in  which  each  writ  is  to 
be  returnable.  Each  is  to  be  filled  up  according  to  the  intention 
of  the  client  or  his  attorney,  in  which  Court  he  will  proceed,  as 
thus,  "  in  our  Court  of  King's  Bench,**  or  of  "  Common  Pleas," 
or  of  "  Exchequer  of  Pleas ;"  however,  with  analogy  to  the 
practice  before  the  2  W.  4,  c.  39,  if  a  writ  of  summons  should 
require  the  defendant  to  enter  his  appearance  **  in  our  Court 
before  us"  or  "  in  our  Court  of  the  bench  at  Westminster,"  or 
"  in  our  Court  before  our  justices  of  the  bench  at  Westminster," 
or  by  any  other  terms  that  are  considered  in  law  sufficient  to 
describe  the  proper  Court,  it  might  suffice,  (d) 


(c)  See  pcit  "  thirty  Jive"  M  to  enforcing  the  sheriff's  return,     (d)  Tidd,  150,  226. 

O 
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CHAP.  V.  It  will  be  observed  that  the  requisition  to  appear  in  a  named 
^**^v"r7t"  ^'  Court^  if  intended  to  inform  the  defendant  himself,  is  too  gene- 
-  ralf  and  should  specify  the  particular  office  of  each  Court  in 
which  the  defendant  is  to  enter  his  appearance^  or  put  in  bail 
abovei  and  even  shew  how  he  is  to  appear ;  the  form  might 
be  sufficient  in  ancient  times,  when  the  defendant  actually 
appeared  an  person  in  banc  before  the  judges,  but  is  now  only 
strictly  applicable  to  the  most  inferior  Courts,  where  there  is  no 
office  for  entering  an  appearance  distinct  from  the  Court  itself. 
It  will  hereafter  be  seen,  that,  as  attached  to  the  superior 
Courts,  there  is  a  different  office  for  each  Court,  in  which  the 
defendant  is  to  appear,  and  but  few  defendants,  without  the 
assistance  of  an  attorney,  could  correctly  learn  from  the  writ 
how  and  where  they  are  to  appear. 

s^MeSTnt'of  Thirteenthly,  "  In  an  action  on  promisee,''  [or  ae  ike  ease 

form  of  action,    waff  be,]  OT  "  in  an  action  of  debt,  8^c.'\e) — All  the  forms  of 
^*^  writs  prescribed  by  the  uniformity  of  process  act,  9  W.  4,  c.  89, 

expressly  require  that  the  defendant  shall  be  informed  in  the 
body  of  the  process  of  the  form  of  action  in  which  he  is  sued, 
though  not  the  particulars  of  the  cause  of  action,  and  this  as 
well  in  serviceable  as  in  bailable  process,  although  before  that 
enactment  no  allusion  in  the  writ  to  the  form  of  action  wsf 
required,  except  in  proceedings  by  special  original  and  on  re* 
cognisances  of  bail,  and  in  bailable  actbns  when  an  ae  etiam 
was  in  general  required,  stating  the  form  of  action,  and  then  it 
was  held  that  the  variance  between  an  ac  etiam  in  assumpsit 
and  the  declaration  being  in  debt,  would  not  be  a  ground  of 
disfibarging  a  defendant  on  common  bail,  unless  the  double 
sum  for  bail  would  be  above  ,£40,  (/)  But  now  the  form  of 
action  must  be  properly  described  in  the  writ  although  ser* 
viceable,  and  if  the  form  in  the  writ  should  vary  from  that 
expressed  in  the  previous  affidavit  to  hold  to  bail,  the  defend* 
ant  would  be  entitled  to  be  discharged  from  custody  imme* 
diately  after  his  arrest ;  (g)  or  if  the  subsequent  declaration 
should  vary  from  the  form  of  action  expressed  in  the  writ,  such 
variance  would  be  deemed  a  fatal  irregularity,  and  entitle  the 


4,  by  081 


,  _  WB8  urged  that  the  schedule  No.  v.  Stvart,  lOBing.  319;  Gtimeyv.  H(y- 

-,  jy  using  the  words  5fo.  left  the  plaintiff  Idnion,  3  Dowl.  189;  if  objections  taken  in 

to  describe  the  form  of  action  according  to  due  time.    See  the  act,  mite,  li>*  ^  ^^'' 

the  utage  of  the  law,  and  that  therefore  (/)  Mayfield  v,  Davison,  10  Bar.  « 

"  action  on  the  case/'  as  intended  for  as-  Cres.  S35. '                                         ., 

■ompsit,  might  suffice  ;  but  the  Court  (g)  Barker  v.  Weedon,  i  Cr.  M. «  ^ 

denied  such  latitude,  and  held  that  the  396;  Biid^tcRiehardsY, Stuart,  lOBiog' 

prccm/onm  most  be  observed,  Bichardt  319,  lupm. 
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defendant  to  move  to  set  aside  the  declaration.  (A)    The  pre*     CHAP.  V. 

scribed  form  of  the  writ  of  summons  requires  the  defendant  to  ^'•{l^"  "*' 

cause  an  appearance  to  be  entered  in  the  named  Court,  **  in  am 

acHam  on  f^wmses  [or  as  the  case  may  be]  at  the  suit  of  A.  B." 

The  form  of  the  writ  of  distringas  uses  the  expression^  *^%n  a 

flea  ofire^as^  on  the  e€ue,'*(t)  [or  ^^debt"  or  as  the  case  may 

be] ;  the  capias,    ^'  in  an  action  on  promises"  [or  "  of  debt/' 

4cJ;    the   writ  of  detainer,  *^  in  an  action  on  promises,*^  [or 

''  o/debi,*'  &o.  as  the  case  may  be].     And  the  form  in  a  writ  of 

aummons  to  a  member  of  parliament  is  to  be,  **  in  an  action  on 

promUee/'  [or  debt,  &c.  as  the  case  may  be]  '^  at  the  suit  of 

A.Bm^    The  forms  in  the  schedule  therefore,  in  precise  words, 

direct  the  modes  of  describing  the  forms  of  action  in  only 

three  actions,  viz.  Assumpsit,  Debt,  and  Case;  and  by  the 

other  words,  ^  or  as  the  ease  may  be,''  leave  it  open  in  such 

other  cases  only  to  introduce  any  proper  description.    It  might 

have  been  supposed  that  the  forms  were  given  only  as  examples, 

but  in  the  action  of  assumpsit  the  form  has  been  holden  to  be 

imperative;  and  although  assumpsit  had  always  been  consi« 

dered  a  species  of  action  on  the  case,  and  it  was  usual  in  the 

introductory  part  of  a  declaration  in  assumpsit  on  promises  to 

describe  it  as  '^an  action  of  trespass  on  the  case  upon  promises,^' 

and  there  is  not,  strictly  speaking,  any  such  thing  as  an  action 

on  promises f(k)  yet  it  has  been  decided  that  the  directions  in 

this  act  are  to  be  strictly  observed ;  and  therefore,  where  a  writ 

required  the  defendant  to  appear  **  to  an  action  of  trespass  on 

ike  ease,*^  the  Court  of  Common  Pleas  on  motion  set  aside  the 

writ  for  irregularity,  it  appearing  by  an  indorsement  that  the 

action  was  not  intended  to  be  in  case,  but  for  a  debt  of  £1200, 

the  Court  observing  that  expense  would  be  saved  in  the  long 

run  by  adhering  to  the  strict  rule,  which  if  departed  from 

would  occasion  a  contest  in  every  case,  and  every  departure 

night  be  argued  as  to  the  hardship  of  the  particular  instance ;(/) 

and  it  has  even  been  hehf  that  if  the  description  of  the  form  of 

action  was  ^^  trespass  on  the  case  upon  promises,"  instead  of 

**  an  action  on  promises,**  this  would  constitute  a  fatal  irregu- 

larity«(«»)    A  fortiori  the  total  omission  of  any  description  of 

(k)  Post,  197  ',  and  S^-hweT  v.  Watley,  (0  Hichardt  v.  Stuart,  10  Bing.  319; 

9  Lrgal  ObaeneXf  299.  3  Moore  St  Scott,  537,  S.  C. 

(0  Sees  W. 4,  c. 39, Bchedule  No.  3.  (m)  King  v.  Skeffinfton,  1  Cromp.  & 

hi)  Per  Palle»on,J.mI?ai;«  v.Parkcr,  M.  S63  ;  Gurney  v.  liopkinson,  3  Dowl. 

9  Dowl.  539 ;  and  in  Pell  v.  Jackson,  id.  189;  1  Archb.  K.  B.  4lh  edit.  515;  ted 

446;  and  in  Richards  v.  Stuart,  10  Bing.  qttare,  ^hy  not  reject  the  words  "  trespass 

319;  5  Moore  &  Scott,  537,  S.  C.     The  on  the  case"  as  supeijluous ;  the  defect,  it 

esacfiDent  therefore,  to  say  the  least,  is  will  be  observed,  is  not  an  omiaion,  but  in 

unieehnical,  using  too  many  words. 
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CHAP.v.     the  form  of  action  would  be  a  fatal  irregularity  according  to 
^"""wr,™  *"  ^^^  ^"'«  Mich.  T.  3  W,  4,  1832,  r.  10,  declaring  all  omissions 

to  be  irregularities. 

But  although  the  act  in  schedule  No.  3,  giving  the  form  of 
distringas,  prescribes  a  ''plea  of  irepass  on  the  case"  a  writ 
of  summons  describing  the  form  of  action  thus,  **  an  action  of 
libel," (^)  or  ''an  action  of  slander," (o)  has  been  holden  suffi- 
cient, because  those  descriptions  convey  even  greater  mforma- 
tion  than  the  words  *'  action  on  the  case,^(o)  and  because  the 
object  of  the  statute  was  to  convey  to  the  defendant  informa- 
tion as  to  the  nature  of  the  action  to  be  brought  against  him, 
and  the  phrase  ''action  of  slander"  conveys  information  to  him 
even  better  than  the  phrase  "action  on  the  case"  could. (/>) 
However,  as  respects  any  information  to  a  dtfendant,  this  very 
succinct  notification  of  the  intended  ybrm  of  action  can  rarely 
be  of  utility,  and  certainly  it  cannot  supply  the  use  of  "  parti- 
culars of  the  plaintiff's  demand,"  which  he  is  now  entitled  to 
in  all  the  Courts  without  affidavit  if  a  judge  think  fit,  and  this 
even  before  appearance  or  bail  put  in.(q)  If  the  act  had 
required  every  writ  concisely  to  state  the  substance  of  the 
cause  of  action  as  in  a  notice  of  action,  as  "in  an  action  for 
c£30,  the  price  of  goods  sold  and  delivered,"  or  for  "  <£10  da- 
mages for  an  assault  and  battery  on  the day  of last," 

then  indeed  some  useful  information,  if  at  all  requisite,  would 
be  afforded.  In  case  of  a  material  mistatement  or  omission  in 
a  bailable  action  in  the  writ,  or  statement  in  a  writ  of  a  form  of 
action  not  adapted  to  the  nature  of  the  debt  sworn  to  in  the 
affidavit  to  hold  to  bail,(r)  or  appearing  by  indorsement  on  the 
writ  not  to  be  the  form  adapted  to  the  real  claim,  or  so  appear- 
ing from  the  subsequent  declaration,  the  Court  or  a  judge 
would  discharge  the  defendant  out  of  custody,  or  order  the 
bail-bond  to  be  cancelled,  {s) 

We  have  in  a  preceding  page  shewn  the  importance  of 
selecting  the  most  appropriate  form  of  action  in  cases  where 
the  plaintiff  has  the  option  of  several,  (t)  In  a  bailable  action 
care  must  be  observed  in  describing  the  form  of  action  in 
the  writ  that  it  accord  with  the  affidavit  to  hold  to  bail,  for 

(n)  Per  Parke,  J.  in  Fell  v.  Jaekwn,  t  2  Dowl.  5S9. 

Dowl.445.  (^)RuleHII.T.2W.4,r.47.     Dtrry 

(o)PerPattefon,J.inI>flw>iT.Par/efr,  v.  L/oj^d  lChiUv'sRep.724;  R.  Trio,  t 

t  Dowl.  5S7  ;    ted  qutert,  whether  the  G.  4,  C.  P.  j  6  Moore.  211. 

Court  were  aware   of  the   precise   form  (r)  Barker  v.  Wwdm,  1  Cromp.  &  M. 

having  been  prescribed  in  an  action  on  396,  po%t, 

the  case  ;  and  see  King  v.  Skfffiiigton,  1  (j)  Richards  v.  Stnart,  10  Bing.  319  ; 

Croinp.  &  M.  363.  ante,  194.  note  («). 

(  p)  Per Patteson,  J.  in  DavUs  v.  Pnrher,  (t)  Ante,  ISO. 
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Otherwise  the  defendant,  after  arrest,  might  be  discharged  on     chap.  v. 
common  bail,  or  the  bail-bond  cancelled ;  {s)  and  it  is  of  essen-  ^^'*^"""  °' 

tial  importance,  even  in  mere  serviceable  process,  properly  to 

determine  on  the  correct  form  of  action,  afterwards  to  be  ad- 
hered to  in  the  declaration,  before  the  writ  is  issued,  for  the 
plaintiff  cannot  vary  from  it  in  his  declaration;  and  if  he 
should  do  so  in  a  bailable  action,  (0  the  bail  would  be  dis^ 
charged,  or  the  bail-bond  delivered  up  to  be  cancelled ;  and 
even  in  a  non-bailable  action  the  declaration  might  be  set  aside 
for  the  irregularity  and  variance,  and  perhaps  also  the  writ;(t/) 
as  where  the  writ  of  summons  was  in  an  action  of  "  trespass," 
and  was  indorsed,  debt  <£ll.  \2s,  9d.^  and  the  declaration  was 
in  trespass  on  promises^  in  which  case  Bayley,  B.  said,  ''  both 
the  writ  and  declaration  might  be  set  aside \\u)  and  where  the 
writ  of  summons  was  '*  in  an  action  of  trespass  on  the  case  upon 
promises,"  and  the  notice  of  declaration  in  **  an  action  of  tres* 
pass  on  the  case,"  the  Court  set  aside  the  proceedings  (or)  on 
the  ground  that  improperly  the  words  '^  of  trespass  on  the 
case"  were  introduced  between  the  words  ''  an  action"  and  the 
words  ''  upon  promises,"  and  on  the  ground  that  it  is  better  to 
compel  suitors  to  adhere  to  the  strict  form,  for  otherwise  the 
Court  would  always  be  discussing  what  deviation  was  allow- 
able. 

But  the  circumstance  of  a  declaration  commencing  by  alleging 
that  the  defendant  had  been  summoned  to  answer  the  plaintiff 
**  of  a  plea  of  trespass  on  the  case,"  (instead  of  "in  an  action  on 
promises,")  and  afterwards  being  framed  in  assumpsit,  is  not  a 
ground  of  demurrer^  but  merely  an  irregularity^  to  be  taken 
advantage  of  only  as  such.(y)  It  has,  however,  been  held  that 
if  the  affidavit  of  debt  be  for  goods  sold  and  money  lent,  the 
mere  circumstance  of  the  declaration  containing  no  count  for 
goods  sold,  is  no  ground  for  entering  an  exoneretur  on  the  bail 
piece.  («)  To  avoid  mistake,  it  may  be  as  well  here  to  insert 
the  proper  form  in  every  description  of  action,  (a)  viz. : 

In  assumpsit,  "  in  an  action  on  promises/'  p^p^^  dcscnp- 

In  debt,  "  in  an  action  of  debt."  tionsof/omM  of 

In  covenant,  *'  in  an  action  of  covenant." 


action. 


(0  Barktr  t.  Weedcn,  t  Cromp.  &  R.  (y)  Mtirskall  and  ancther  v.  Thomas,  S 

596.  pott.  Bowl.  SOB. 

(C)  Rickuris  v.  Stvatt,  10  Bing.  319.  (s)  Gray  v.  Harvey ,  t  Dowl.  1 14 ;  but 

(v)  Edwards  v.  Dignan,  t  Dowl.  S40 ;  see  Barktr  ▼.   WudoH,   1  Cr.  M.  Ac  R. 

King  V.  Skeffington,  1  Crom.  Sc  M.  363 ;  S96,posi, 

2  Dowl.  606,  S.  C. ;  Scriviner  ▼.  Watley,  (a)  It  will  be  observed  tliat  an  action 

9  Lrgal  Observer,  999 ;  1  Arcb.  Pr.  C.P.  of  replevin,  usually  removed  from  an  in- 

40.  feriur  Court,  and  scire  facias  and  eject- 

(i)  King  r.  Skeffington,  1  Crom.  k  M.  ment,  arc  not  within  the  2  W.  4,  c.  39* 

563,  ante. 
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CHAP.  V.        In  detinue,  "  in  an  action  of  detinue." 
*^w"it"  ^'      In  •  joint  action  of  debt  and  detinue,  *'in  an  action  of  debt 
^""^  and  detinue." (6) 

In  case  or  trover,  '*  in  a  plea  of  trespass  on  the  case.'* 

In  trespass,  *'  in  an  action  of  trespass." 

The  non-observance  of  the  directions  in  the  statute,  as  by 
misdescribing  the  form  of  action  ''  in  an  action  of  treqmgi  on 
the  case  upon  promises,"  is  by  the  rule  M.T.  3  W.  4,  declared 
to  be  only  an  irregularity^  to  be  taken  advantage  of  in  due 
time,  and  does  not  render  the  writ  void;  and  if  the  defendant 
should  omit  to  apply  to  set  aside  the  proceeding  in  due  time, 
or  should  not  succeed  in  the  application,  an  arrest  and  bail- 
bond,  on  a  writ  defective  in  stating  the  form  of  action,  would 
continue  valid,  and  could  not  afterwards  be  impeached  by  the 
bail.(e) 

Supposing  the  description  of  the  form  of  action  be  techni- 
cally correct,  then  it  has  been  considered  that  it  would  be 
premature,  merely  upon  receiving  particulars  of  dematid  stat- 
ing claims  properly  the  subjects  of  a  different  form  of  action,  to 
move  to  set  aside  the  writ  or  proceeding  for  irregularity,  because 
the  plaintiff  might  amend  his  particulars,  but  that  the  defendant 
must  wait  until  the  plaintiff  by  his  declaration  has  varied  from 
the  form  of  action  stated  in  the  writ ;  (d)  but  that  if  the  affidavit 
to  hold  to  bail  be  clearly  for  a  debt,  and  the  form  of  action 
described  in  the  capias  be  "  in  an  action  on  the  case,"  and  be 
indorsed  for  a  debt,  the  defendant  may  immediately ^  and  before 
the  plaintiff  has  declared,  move  to  be  discharged  out  of  custody 
for  the  irregularity,  because  it  is  apparent  that  the  plaintiff 
cannot  declare  with  effect  upon  such  a  writ,  and  there  is  no 
reason  for  detaining  the  defendant  longer  in  custody,  {e) 

This  enactment,  requiring  every  writ  to  state  the  form  of 
action,  at  first  occasioned  innumerable  irregularities,  and  cer- 
tainly the  requisition  may  occasion  more  delay  in  eommencing 
an  action  than  heretofore,  when,  at  the  instance  of  an  angry 
or  hasty  client,  an  attorney  would  sometimes  instantly  cause 
a  general  writ  to  be  issued,  excepting  where  an  ac  etiam  to 
arrest  was  essential,  and  afterwards  declared  in  any  form  of 
action  he  might  think  preferable,  or  left  the  declaration 
entirely  to  the  pleader ;  whereas  now  it  has  become  essential 
for  every  attorney,  before  he  issues  any  writ,  fully  to  ascertain 
the  particulars  of  the  plaintiff ^s  claim,  and  well  to  consider 

(h)  See  Price's  Gen.  Prac.  17.  antt,  194;  Harher  ▼.  Wttden,  1  Cr.M. 

(c)  Guniey  v.  Hapkinton,  S  Dowl.  189.      &   R.  596 ;    but  see  Gfy   t«  H«rv«y» 

(d)  Addit  ▼.  Jones,  3  Dowl.  164.  2  Dowl.  114  ',  ante,  196. 

(e)  Richardt  v.  Stuart,  10  Bing.  319 ; 
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what  will  be  the  best  form  of  action ;  and  in  doubtful  cases    CHAP.  v. 

cTen  to  take  advice  before  he  issues  the  writ.    Howeyer,  as  this     *  waV™  **' 

delay  is  calculated  to  secure  more  accuracy  in  the  Jir si  instance, 

the  requisition  upon  the  whole  will  probably  be  found  useful 

to  suitors.  (/)    But  as  respects  any  beneficial  information  to 

adrfendant,  the  very  succinct  notification  of  the  intended/orm 

of  action  cannot  be  of  utility^  nor  can  the  same  supply  the  use 

of  *'  particulars  of  the  plaintiff's  demand^'*  which  he  is  now 

entitled  to  in  all  the  Courts  without  affidavit,  and  even  before 

he  enters  his  appearance  or  puts  in  bail,  provided  a  judge  think 

fit  to  order  the  same,  {g) 

Faurteenthlff,  At  the  Snit  of  A.  B.,  ^e.— It  will  be  ob-  PaurtemtfUy, 
served  that  the  prescribed  forms  of  writs  of  summons  and  ca-  ^J"*iff'JJ'^t 
pias,  in  schedule  ft  W.  4,  c*  39,  after  concisely  describing  the  whose  suit. 
fi>rm  of  action,  state  at  whose  suit  the  appearance  is  to  be  en« 
tered  or  the  bail  to  the  sheriff  is  to  be  given,  or  deposit  made, 
and  the  other  forms  of  process  also  contain  requisitions  to  the 
same  efifect.  {h)  The  Christian  and  Surname  of  all  the  plain- 
tiflb  in  the  action  must  here  be  stated,  but  there  is  not  any  ex- 
press rule  relating  to  the  names  or  number  of  the  plaintiffs,  as 
in  the  case  of  defendants.  If  a  writ  name  only  one  plaintiff, 
and  the  declaration  two,  the  declaration  would  be  set  aside  for 
irregularity,  (t)  A  misnomer  of  a  plaintiff,  however,  could  no 
longer  be  pleaded  in  abatement,  though  it  should  seem  that  the 
3  &  4  W«  4,  c.  42,  s.  11,  enabling  the  defendant  to  compel  the 
plaintiff  to  amend  a  misnomer  in  a  declaration,  applies  as  well 
to  mistakes  in  the  name  of  a  plaintiff  as  of  a  defendant,  {k) 
And  a  misnomer  of  a  plaintiff,  even  when  suing  as  a  corpora- 
tion aggregate,  is  not  a  ground  of  nonsuit,  (/)  unless  perhaps  it 
should  appear  that  the  defendant  was  misled  by  the  misde- 
scription, {m)  But  upon  process  in  the  name  of  one  plaintifi^ 
if  the  declaration  be  delivered  in  the  name  of  two,  the  proceed- 
ings might  be  set  aside  for  irregularity ;  (n)  so  if  a  writ  be  at 
the  suit  of  a  husband,  there  cannot  regularly  be  a  declara- 

(/}  See  ante,  117  to  125,  as  to  the  ed.  4^. 
■ttbty  of  ihefirU  hutmetiatu  in  an  action.         (/)  Mayor  of  Stafford  ▼.  BoUrni,  1  Bos.  k 

(g)  Rale  H.T.  2  W.  4,  r.  47 ;  Denny  ▼.  Pol.  40 ;  Gardner  ▼.  Walker,  S  Anst.  935 ; 

Lloyd,    1  Chittj's  Rep.  724;    Rule  T.  Jowett  and  otken  t.  Chamock,  6  Maale 

2  C.  4,  C.  P. ;  6  Moore,  21 1.  6c  S.  45 ;   Boughton  r.  Frere,  3  Campb. 

(A)  As  to  names  of  plaintiff  and  de*  29;  Bretherton  v.  Wood,  6  Moore,  141 ; 

fendant,  see  Chittj  on  Pleading,  5  edit.  3  Bro.&  B.  54,  S,C.',Longridgev.  Brewer, 

Tol  i.  279  to  284.  7  Moore,  522 ;  1  Bing.  143,  S.  C. 

(i)  Rogen  t.  Jenkint,  1   Bos.   &  P.  (m)  Boughton  ▼.  Frere,  3  Camp.  29 ; 

dS3  ;  Lcuttn  ▼.  SmUh,  4  East,  589 ;  Chit.  1  Stark.  Evid.  2d  ed.  411  to  415. 
on  Pleading,  5  cd.  282,  283.  (n)  Bogen  ▼.  Jenkim,   1  Bos.  &  Pal. 

(k)  Ante,  170',  1  Arch.  Fr.  K.B.  3d  383. 
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CHAP.  V. 
Bbquisites  of 

WttlTS. 


Character  in 
Dvhich  plaintiff 
sues. 


tion  at  the  suit  of  husband  and  wife,  (o)  It  has  been  decided 
that  the  prescribed  form  of  a  writ  of  summons,  repeating  the 
letters  A.  B.  in  that  part  of  the  writ,  impliedly  requires  the 
repetition  of  the  Christian  and  Surname  of  the  plaintiff,  who,  in 
default  of  defendant  entering  his  appearance,  will  enter  an  ap- 
pearance for  him,  and  that  the  blank  in  the  printed  form  must 
be  filled  up  accordingly ;  and  where  the  name  was  omitted  in 
that  part  of  the  writ,  and  the  word  plaintiff  substituted,  Parke, 
J.  held  the  omission  fatal,  (p) 

Formerly  the  Courts  would  in  most  cases  permit  an  amend- 
ment of  a  writ  by  striking  out  or  adding  the  name  of  a  plain- 
tiff; {q)  and  where  the  name  of  an  official  assignee  of  a  bankrupt 
was  omitted  in  the  declaration  by  assignees  of  a  bankrupt, 
the  Court,  on  motion,  permitted  an  amendment  by  introducing 
such  name,  although  there  was  no  affidavit,  prsecipe,  or  writ 
to  amend  by.  (r)  But  no  such  amendment  will  now  be  allowed, 
unless  the  remedy  would  be  otherwise  barred  by  the  statute 
of  limitations,  {s)  or  unless,  perhaps,  the  proceedings  have  ad- 
vanced far  in  the  cause,  [t)  We  have  already  sufficiently  con- 
sidered the  necessity  for,  or  expediency  of,  a  description  of 
the  character  in  which  parties  sue  or  are  sued.  (») 


Fiftetnthly, 
Notice  to  the 
defendant  of 
the  conse- 
quences of  his 
non-appearance, 
or  not  putting 
in  bail  abovt, 
and  other 
warnings  in  body 
of  writ. 


Fifteentklyy  Warnings  and  Notices,  Sfc.  in  Writ^  as  "  iaie 
Notice  that,  ^c." — The  writ  of  summons,  as  well  as  capias,  and 
the  distringas  in  the  body  of  each,  state  what  toill  be  the  con- 
sequences if  the  defendant  do  not  enter  his  appearance,  or  in  a 
bailable  action  cause  special  bail  to  be  put  in  within  eight  days 
after  the  service  of  the  nonbailable  writ  or  arrest  on  a  capias, 
inclusive  of  the  day  of  service  or  arrest,  viz.  the  yrntot  summons 
informs  the  defendant,  '^  that  if  he  do  not  appear  in  the  eight 
days,  the  person  or  persons  suing,  (repeating  his  Christian  and 
Surname,  for  a  blank  for  the  name,  or  merely  inserting  the 
word  plaintiff,  would  be  irregular,)  (x)  may  enter  an  ap- 
pearance for  him,  and  proceed  therein  to  judgment  and  ex- 


(o)  Reek$  and  Wife  ▼.  Robins,  Barnes, 
S37  ;  Prac.  Reg,  131,  l3f ;  1  Scl.  Prac. 
s.  l,b.S;  Tidd,  9  ed.  425. 

(p)  Smith  V.  Crump,  1  Dowl.  519  j  5 
Leg.  Obs.  384,  S.  C. 

(q)  Foxy,  Clifton,  1  Chit.  PI.  14,  n. 
(e) ;  Baker,  Assignees,  ^c.  v.  Neaver,  3 
'l>r.  2o3;  1  Croni.  &  M.  11«.  But  sec 
Binns  and  Wife  v,  Pratt  and  another,  1 
China's  Rep.  569  ;  Tidd,  16!  j  Adamson 
V.  — •--,  id.  note. 


(r)  td.  ibid,  j  Baker  t.  Neave,  S  Tjr. 
233. 

(s)  Hodg^nton  ▼.  Hadgkinim,  S  "Setk 
&  M.  564 ;  Ltddn  t.  Walton,  t  Dowl. 
P.  C.  633. 

(0  Fox  V.  Clifton,  1  Chitty  on  Plead- 
ing, 5  ed.  14,  note(«),  an  amendment 
just  before  trial. 

(ti)  Ante,  181  to  183. 

(x)  Smith  V.  Crump,  1  Dowl.  P.  C. 
519 ;  supra,  note  (p)  -,  5  Legal  Ob.  384,S.C. 
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ecution  */'  and  in  bailable  process  states  that  such  consequences  CHAP.  V. 
will  ensue  as  are  pointed  out  in  a  warning  to  the  defendant,  ^^wnm!  ° 
which  the  2  W.  4,  c.  39,  schedule  No.  4,  requires  to  be  sub- 
scribed  at  the  foot  of  the  capias.  And  the  16th  section  enacts^ 
that  all  such  proceedings  as  are  mentioned  in  any  toritj  notice 
or  warning  issued  under  that  act,  shall  and  may  be  had  and 
taken  in  de&ult  of  a  defendant's  appearance  or  putting  in 
special  bail,  as  the  case  may  be. 

It  will  be  observed,  that  the  prescribed  form  of  a  writ  of 
capias  contains  in  the  body  of  die  writ  the  following  notice  to 
the  defendant ; — ^'  And  we  hereby  require  the  said  C,  D.  to 
take  notice  that  within  eight  days  after  execution  hereof  on 
him,  inclusive  of  the  day  of  such  execution,  he  should  cause 

special  bail  to  be  put  in  for  him  in  our  Court  of to  the 

said  action,  and  that  in  default  of  his  so  doing,  such  proceed- 
ings may  be  had  and  taken  as  are  mentioned  in  the  warning 
hereunder  written  or  endorsed  hereon*'  This  notice  in  general 
refers  to  the/otir  warnings ^  No.  1,  3,  3,  and  4,  stated  in  the 
schedule  of  the  act,  No.  4,  and  are  usually  printed  at  the  foot 
of  the  writ ;  (y)  and  it  has  been  recently  decided,  that  if  so 
there  given,  and  not  indorsed,  then  the  above  words,  '^  or  in- 
dorsed hereon^^  need  not  be  inserted  in  the  writ,  and  indeed 
would  be  a  notice  calculated  to  mislead.  («)  The  second  warning 
improperly  refers  to  the  statute  7  &  8  6.  4,  c.  71,  s.  2,  instead 
of  and  even  without  noticing  the  43  6. 3,  c.  46,  s.  % ;  for  the  most 
important  notice  to  the  defendant  would  have  been  his  right 
under  the  last-mentioned  act  to  deposit  with  the  sheriff  or 
undersheri£^  or  other  duly  appointed  officer,  the  sum  sworn  to 
and  102.  for  costs,  and  thereupon  to  obtain  his  release ;  and  the 
7  &  8  6. 4,  c.  71,  relates  only  to  a  deposit  in  the  Court,  in  lieu 
of  bail  above,  (a)    Where  there  are  several  defendants,  it  has 
been  held  that  the  printed  word  '*  ^otf,"  in  the  form  of  a  writ  of 
summons,  prescribed  by  the  schedule  of  2  W.  4,  c.  39,  is  to  be 
read  distributively  and  that  it  is  unnecessary  to  insert  the  words 
"  for  you  and  each  of  you."  (6)    It  has  been  objected,  that  the 
prescribed  form  of  writ  of  summons  is  imperfect,  in  not  inform- 
ing the  defendant  that  if  he  do  not  appear,  the  plaintiff  may 
afterwards  issue  a  distringas  and  take  his  goods,  as  another 
mode  of  enforcing  appearance,  (c) 


(y)  See  the  form,  ant«,  165,  in  note.  (b)  Evglekeart  v.  Eyre  and  another,  i 

SBridgman  v.  Curgemen,  3  Dowl.  1.      Dowl.  145  ;  6  Ltg.  Obs.  158,  S.  C. 
Geach  V.  Coppin,  S  Dowl.  74.  (e)  Price's  Gen,  Prac.  18,  note  *• 
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CUAV.Xi         SMteenihfyf   **  Witness  Thomas  Lord  Detiman,"  [or  "Sir 
^'^wT™  "^  Nicolas  ConyngbamTindal,  Knight/'  or  "  James  Lord  Abin- 

Si^tsinthiy',       8®'*"3  ^'  Westminster,  the  day  of  a.d.  1836."— 

Tate  in  tJme  of  The  l@th  sectioD  of  S  W.  4f,  c.  39,  expressly  and  all  the  forms 
^^chI^bIt^  in  the  schedule  impUedly  require  that  all  writs  issued  by  au- 
of  the  Court  tboritj  of  that  act  shall  be  tested  and  supposed  to  ha^e  been 
writ  islssaed.  ^  issued  by  the  authority  of  the  chief  justice  or  chief  baron  of 
the  Court  out  of  which  such  writ  is  issued ;  or,  in  the  case  of 
a  tacancy  in  those  offices^  then  in  the  name  of  the  senior 
puisne  judge,  and  the  non-obserrance  would  be  an  irregu* 
larify ;  {d)  and  this,  we  have  seen.  Is  more  important  than  and 
will  supply  a  defect  or  mistake  in  the  name  of  the  king,  (e) 
Before  that  act  it  was  decided  that  the  teste  of  a  writ,  if  irregular 
in  naming  a  late  chief  baron  instead  of  the  existing  one,  mighty 
on  a  distinct  cross-rule  for  that  purpose,  be  amended,  and  the 
rale  for  setting  the  same  aside  be  thereupon  discharged  without 
costs.  (/)  But,  in  a  prior  case,  a  rule  for  setting  aside  the 
service  of  a  copy  of  a  quo  minus,  tested  in  the  name  of  Sir  A. 
McDonald,  instead  of  Sir  A.  Thompson,  was  made  absolute 
with  costs,  the  copy  served  varying  from  the  original,  which  was 
correct.  (^)  But  since  the  9  W.4,  c.39,  and  rule  M.  3  W.4, 
declaring  all  omissions  in  writs  irregularities,  and  the  resolution 
of  the  Courts  not  to  amend  unless  where  otherwise  the  statute 
of  limitations  would  bar  the  remedy,  it  may  be  concluded  that 
a  different  rule  as  to  permitting  an  amendment  would  prevail. 

SeventtgnHUy,  Seventeenthly,  The  date  of  the  day  and  year  of  issuing. — It  is 
diJofTss^bg''^  also  required  by  the  same  18th  section  of  8  W.  4,  c.  89,  that 
the  wriu  "  every  writ  issued  by  authority  of  that  act,  (consequently  in- 

cluding only  writs  of  summons,  distringas,  capias,  and  detainer^ 
and  writs  of  summons  against  members  of  parliament  when 
traders,  under  6  G.  4,  c.  16,  but  not  writs  of  exigent  or  procla- 
matidn>  which  were  antecedent  to  the  act,)  shall  bear  date  on  the 
day  on  whieh  the  same  shall  be  issued,  although  in  the  vacation. 
And  if  net  dated  at  all,  or  if  dated  on  a  day  different  to  the 
very  day  on  which  it  was  actually  issued,  it  would  be  irregu* 
lar,  (A)  and  the  omission  would  not  be  cured  by  any  indorsement 
on  the  writ,  {i)    This  first  regulation  was  in  lieu  of  that  in 

(d)  Smble,%yf.^»c.S9\  rule  Mich.  245;    Anonymou$,  %  Chit.  R.  239;    1 

term,  3  W.  4,  r.  10 ;  Eiwin  ▼,  Drummond,  Tyr.  Jl.  377,  note  (a.) 

4  Bing.  278 ;  12  J.  B.  Moore,  523,  S.  C.  (h)  See  rule  Michaelmas  term,  3  W. 

>)  Ante,  164*  4»  r.  10,  ante,  161,  declariog  every  omis* 


f)  Wdkelingw,  YTafspnand  WilUaiM     8ion,&c.  an  irregularity. 
▼.  Buii,  1  Tyrw.  R.  37r.  (i)  Alum.  1  Doirl.  654. 

(;)  Morm  T.  Herbert,  1  Price's  R. 
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5  8t  6  W.  &  M.  c  21,  8.  4^  and  9  ft  10  W.  8»  c.  95,  ••  48^  chap.  v. 
irbkh  required  that  the  officer  who  shall  sign  any  writ  or  pro*  ^^^wTim  ^' 
oett  to  arrest  a  person  before  judgment,  shall  at  the  same  time 
iet  down  tqnm  sueh  writ  or  process  the  day  and  year  of  k$$ 
signing  the  sdme,  but  which  enactment  seems  to  be  Tirtually 
repealed  by  the  substitution  of  the  necessity  for  inserting  the 
actual  date  in  the  body  of  the  process.  As  neither  of  the 
statutes  referred  to  prescribed  how  or  in  what  manner  such 
time  shall  be  inserted,  it  has  been  considered  on  the  former 
statutes  to  be  immaterial  whether  the  day  or  year  be  described 
in  the  writ  in  words  or  in  figures,  (k)  It  was  holden  that  the 
statutes  of  William  8d,  as  to  the  officer's  indorsing  the  day  and 
year  of  issuing  the  writ,  were  merely  directory,  and  that  the 
omission  did  not  vitiate,  provided  the  teste  of  the  writ  was 
correct  ;(Q  and  there  was  a  similar  decision  upon  the  rule  of 
M.T.  1  W.  4,  which  required  the  like  indorsement  on  proceis 
before  the  9  W.  4,  c.39.(m)  The  object  of  the  former  sta- 
tutes and  of  the  last  mentioned  rule,  was  to  apprise  the 
defendant  of  the  aciual  time  of  issuing  the  writ,  which  was 
essential  at  that  time,  when  the  date  of  the  writ  by  no  means 
corresponded  with  the  actual  time  when  it  was  issued,  so  that 
he  could  not  know  whether  it  was  issued  before  a  tender, 
&c.;(m)  but  now  as  th«  9  W.4,  c.899  s.  19,  requires  everjf 
wrii  issued  by  authority  of  that  acty{n)  vis.  writs  of  summons^ 
distringas,  capias,  and  detainer,  and  writs  of  summons  against 
members  of  parliament,  to  be  dated  on  the  very  day  when 
issued,  the  iiecessity  for  any  indorsement  of  the  time  of  issuing 
is  removed,  and  the  former  statutes  and  rule  are  virtually  re«- 
pealed. (o)  And  although  the  direction  in  the  former  statutes 
and  rule  were  considered  merely  directory,  if  there  were  now 
an  omission  of  the  date  of  issuing,  or  a  mistatement,  or  an  tn- 
dorsement  of  the  date  instead  of  an  insertion  thereof  in  the 
body  of  a  writ  of  summons  or  capias,  it  would  be  decided  to 
be  an  irregularity,  especially  as  the  10th  rule  of  M.T.  8  W.  4^ 


(k)  Butler  Y.  Ct^ien,  4  Maule  &  Sel«r.  ▼.  ColUngwood,  t  Barti.  &  Aid.  64ft, 

3S5 ;  Orrfon  ▼.  Lee,  5  Taont.  651 ;  Ejfre  (i)  CoUby  ▼.  KorrU,  1  Wils.  91 ;  Win- 

T.  W^sh^  6  Taunt.  33.1.     Before  the  9  die  v.  Ricardo,  S  J.  B.  Moore,  849. 

W.  4,  c.  39,  where  a  wrong  and  impos*  (fa)  See  the  rale  1  Cronp,  &  Jer.  S74; 

siMe  yeur, as  IBOT,  was  stated,  instead  of  and  Millar  ▼.  BQwdin,  td»  56S, 

IBfT,  hi  tiie  English  notice  at  the  foot  of  (a)  As  an  eiigent  or  prodamation  is 

an  atCacbroent  ofprivilege»  the  mistake  not  issued  b^  authority  of  that  act»  it  is 

was  decided  not  to  constitute  an  irregula-  not  within  this  eoactmenty  Lems  ▼.  Davt* 

ritT,  Steel  V.  CMnpbell,   1  Taunt.  4t4;  sdm,  3  Dowl.  f  75. 

IS  Ifoore,  5tf}  and  an  omission  of  the  (0)  And  see  Tidd'sSupp.  1833,  p»  68, 

year  was  bolden  no  objection,  Humfhrin  n.  (6). 
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CHAP.  V.     declares  all  omissions  to  be  irregularities.(/>)    The  copy  of  the 
*^WrIt"  *"  ^^'^^  served  on  or  delivered  to  the  defendant  must  also  contain 
-  the  date,  for  indeed  otherwise  it  is  not  a  copy,  and  if  the  do- 
cument delivered  to  the  defendant  be  in  blank  for  the  date,  it  is 
a  fatal  irregularity,  {q) 

Teitcofpro-         But  as  respects  proceedings  to  outlawry,  the  12th  section 

ccedings  to  oat-    ,  i  ,       ,  , 

Uwrj  by  writ  of  does  not  apply  as  regards  the  teste,  because  an  exigent  or 
pra^iaroaUoD  Proclamation  is  not  a  writ  issued  by  the  authority  of  2  W.  4, 
c.39.(r)  The  5th  section  of  that  act  however  enacts,  that 
every  first  writ  of  exigent  and  proclamation  shall  bear  teste  on 
ike  day  of  the  return  of  the  writ  of  capias  or  distringas,  whe- 
ther such  writ  be  returned  in  term  or  in  vacation ;(«)  and  sub- 
sequent writs  of  exigent  and  proclamation  shall  bear  teste  on 
the  day  of  the  return  of  the  next  preceding  writ.  As  a  writ 
of  capias  has  no  fixed  return  day  named  therein,  it  seems  to 
follow,  that  the  first  writ  of  exigent  and  proclamation  must 
bear  teste  on  the  day  on  which  the  sheriff  makes  his  return  to 
the  writ  of  capias,  (Q  or  on  that  marked  by  the  officer,  (js) 

There  is  also  in  the  10th  section  a  proviso,  that  continued 
process  to  save  the  statute  of  limitations,  when  the  first  process 
has  not  been  executed,  must  be  issued  in  continuation  of  a  pre- 
ceding writ  within  one  calendar  month  after  the  expiration  of 
such  preceding  writ,  and  shall  contain  a  memorandum  indorsed 
thereon  or  subscribed  thereto,  specifying  the  day  of  the  date  of 
the  first  writ.  It  must  be  kept  in  view  that  the  enactments  in 
SW.4,  C.39,  are  strictly  confined  to  the  teste  or  date  of  pro- 
cess in  personal  actions ;  and  in  other  cases  of  writs  that  can 
only  properly  be  issued  in  term  time,  as  a  writ  of  certiorari  or 
mandamus,  it  must  still  be  tested  in  term,  though  if  by  mistake 
it  should  be  tested  in  vacation,  it  might  be  amended,  (tr) 

Tiieday  of  tm»-      Before  the  2  W.  4,  c.  39,  we  have  seen  that  process  (except- 
tSdnJSento Uw  i^g  when  by  special  original)  might  be  issued  before  the  cause 
tmrnineemetttol  of  action  was  complete,  and  it  sufficed  if  a  cause  of  action  ac- 
crued before  or  during  the  term  in  which  the  writ  was  return- 
able, and  before  the  time  of  which  the  declaration  was  enti- 

(p)  Anouymaut,  1  Dowl.  654 ;  Per"  the  sheriff  actaally  returned  or  delivered 

ring  ▼.  Turner,  3  Dowl.  15  j  and  jet  as  the  writ  to  the  proper  officer,  or  of  that 

regards  appearance  or  bail  above  the  date  on  which  soch  officer  subseqaentlj  marked 

is  immaterial,  for  the  defendant  has  eight  the  return,  Levis  ▼.  Daviwn,  3  Dowl. 

davs  from  the  terviee  or  arrea.  J75. 

(9)  Perring  ▼.  Turner,   3  Dowl.  15;  (t)  Tidd^s  Supp.  183S,  p.99.  n.(d). 

post,  **twenty  seven"  (u)  Rowetl  v.  Breedon,  H.  T.   1835  j 

(r)  Lewis  ?.  Davisen,  3  Dowl.  275^  9  Legal  Observer,  299. 


(i)  This  may  be  the  very  day  on  which 
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tlcd;(j:)  but  now  if  either  of  the  writs  prescribed  by  that  act     CHAP.  V. 
were  issued  before  the  cause  of  action  was  complete,  the  ^*yVbit"°' 

plaintiff  would  be  nonsuited,  or  if  the  objection  were  apparent,  

the  process  might  be  set  aside  for  irregularity,  (y)  However  un- 
less the  objection  be  apparent  and  clear,  the  defendant  might  be 
put  to  bis  plea  in  abatement  or  to  wait  till  the  trial,  {y)  A  capias 
as  well  as  a  writ  of  summons,  are  now  considered  the  commence- 
ment of  the  action,  and  neither  can  be  issued,  still  less  exe- 
cuted, before  the  cause  of  action  is  complete.  («)  We  shall 
presently  find,  that  before  the  writ  has  been  executed,  it  may 
be  amended  in  the  teste  or  in  any  other  matter,  provided 
it  be  resealed  ;  if  the  mistake  was  in  the  teste  not  truly  stating 
the  day  when  the  writ  was  actually  issued,  then  the  real  day 
must  be  inserted ;  but  if  the  defect  were  in  any  other  matter, 
the  original  teste  should  stand,  and  the  writ  would  be  con- 
sidered as  issued  on  the  day  when  originally  sealed.  After 
the  writ  has  been  executed,  we  shall  find  that  it  cannot  be 
amended,  excepting,  perhaps,  in  the  single  case  of  the  danger 
of  a  statute  of  limitation  becoming  a  bar.  (a)  But  the  same 
strict  rule  does  not  extend  to  final  process,  and  a  ca.  sa.  may 
be  amended  in  its  teste  by  leave  of  the  Court,  even  so  as  to 
affect  bail.  (6) 

By  a  great  improvement  in  practical  forms  the  General 
Rules  of  H.  T.  4  W.  4,  prescribes,  that  in  the  issue  and  nisi 
prius  record,  and  writ  of  trial  to  the  sheriff,  the  date  of  the 
first  writ  in  the  action  shall  be  accurately  stated  in  the  com- 
mencement of  each  of  those  forms,  by  which  means  at  the  trial 
all  difficulty  respecting  the  time  of  commencing  the  action  is 
now  removed.  An  alias  or  pluries  need  not,  since  the  i  W.  4, 
c.  39,  be  tested  of  the  return  day  of  the  first  writ,  and  their 
issuing  is  not  confined  by  sect.  10  to  any  given  period  after  the 
expiration  of  the  first  writ,  except  it  issued  to  prevent  the 
operation  of  the  statute  of  limitations,  (c) 

Eighteenthly,  Memorandum  as  to  duration  of  writ,  8fc. —  i^igthutuHdv, 
At  the  foot  of  the  writ  of  summons  and  capias  issued  under  ^«?^*«»Aw»» 
2  W.  4,  c.  39,  the  forms  in  the  schedule  prescribe  that  a  me-  Wamiiigt  tufr. 
morandum  shall  be  subscribed  (now  usually  2?rfii^^c/j,  stating  *"'***'***  ^"**' 

(t)  Best  ▼.  Wilding,  7  T.R.  4;  Swan-  492;  Thmpton  v.  Dicoi,  id,  768;  anU, 

eon  V.   WeUgarth,  4  East,  175;  Hall  v.  159. 

Obdtr,  11  East,  118  ;  ante,  169.  (a)  Pott,  "  twenty  nine,** 

(y)  Lamb  v.  Pegg,  1  Dowl.  447 ;  Kerr  (6)   EngUheart  v.   Dunbar,  t   Dowl. 

T.  Diek,  8  Chit.  Rep.  11:1  Arch.  K.  B.  202. 

18«,  577.  (c)  NichoUon  r.  Lemon,  4  Tjr.  308 ; 

(s)  AUten  v.  Underhill,  1  Crom.  &  Mec.  etnie,  204. 
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CHAP.  V.  that  it  wil)  continue  in  force  only  four  calendar  month8»(d)  vis. 
^'^Waits!  ^'  ^^  ^^^  ^^^  ^^  ^  ^^^^  ^^  summonsj  to  be  served  on  a  defendant 
in  general,  and  of  a  writ  of  summons  to  a  member  of  parlia- 
ment, in  order  to  enforce  the  provisions  of  the  6  GA,  c.  16, 
s.  10,  in  the  following  form  i-^"  N.B,  3%m  writ  is  to  he  served 
pnihin  four  calendar  months  from  the  date  thereqf^  inchuUng 
the  day  qfsuoh  date,  and  not  afterwards;''  and  there  is  a  simi- 
lar form  to  be  subscribed  to  a  writ  of  capias,  excepting  that 
the  word  ^^  executed'*  is  to  be  substituted  for  ^^  served**  The 
omission  of  or  deviation  from  the  prescribed  form  might  con- 
stitute an  irregularity  under  the  rule  M.  T.  S  W.  4,  r.  10. 

At  the  foot  of  a  writ  of  distringas  there  is  to  be  another 
prescribed  notice  to  the  party,  of  bis  goods  having  been  dis- 
treined,  and  of  the  necessity  for  his  appearance  in  eight  days, 
and  that  the  plaintiff  may  enter  an  appearance  for  him,  and 
proceed  thereon  to  judgment  and  execution,  or  sometimes  it 
may  be  that  the  plaintiff  will  proceed  to  outlaw  the  defend- 
ant, (tf)  but  not  in  the  alternative ;  (/)  and  at  the  foot  of  a  writ 
of  capias,  besides  the  memorandum,  there  is  to  be  indorsed 
a  warning  to  the  defendant,(^)  The  memorandum,  notice  and 
warnings  aret  usually  printed  on  the  writs,  and  several  of  the 
prescribed  indorsements^  presently  noticed,  are  also  printed  in 
blank  before  the  writ  is  either  signed  or  sealed;  but,  it  would 
seem,  that  it  would  suffice  to  make  each  indorsement  after  the 
writ  has  been  sealed. 


Of  thb  Indorsembkts  on  Writs. 

WnntenOdy,  Nineteenthly^  Indorsements  on  Writs, — By  the  2  W.  4,  c.  39, 
OftheJniiorM.  certain  indorsements  must  he  mhiie  \v^on  every  writ  and  copy 
bdforc  wrT^  or  thereof  Served,  and  which  indorsements  are  enforced  by  the 
executed  in  ge-  ^^  3  y^^  4^  y,  \Q^  declaring  that  any  omission  shall  be  deemed 

an  irregularity  J  to  be  set   aside  by  the  Court  or  a  judge. 

It  has  been  remarked  that  the  rules  M.  T.  3  W.  4,  prescribing 


O)  S  W.  4,  c.  39,  scbed.  No.l,  4. 

(0  rd.No.S. 

(/)  Fraitr  n.  Can,  9  Bing.  464. 

(/f)  «  W.  4,  c  39,  schedule,  No.  4. 
It  11  rather  singular  that  amongst  the 
VMtmingt  at  the  foot  of  a  writ  or  capias 
there  is  no  intimation  to  the  officer  or 
the  defendant  of  the  duty  of  the  officer 
not  to  carry  the  defendant  to  a  tavern 
or  prison,  &c.  within  twenty-four  hours 
from  the  time  of  the  arrest,  but  to  take 
him  to  some  safe  and  convenient  dwcll- 
iog-hoQse  of  bis  own  nomination  or  ap- 


pointment, within  three  miles  in  th«  1 
county,  not  l>eing  his  own  boose,  in  pur- 
suance of  52  G.  2,  c  28,  s.  1.  The  allow- 
ance of  those  24  hours  afford  a  party  time 
to  obtain  money  and  pay  the  debt  and  costs* 
and  thereby  avoid  tlie  expense  of  bail  bonds 
and  prison  fees,  or  exactions  for  civility 
money  ;  and  it  would  be  a  very  salutary 
rule  to  require  an  indorsement  of  this 
warning  upon  every  writ,  copy  and  war- 
rant. See  Dewhirtt  v.  Pearson,  1  Cromp. 
&  Mee.  365. 
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the  fonns  of  writs  into  the  counties  palatine,  singularly  eontain     CHAP.  V. 
no  direction  as  to  indorsemenU  on  those  writs,  but  that  never-  i„^owim"to. 

Iheless  they  must  be  observed.  (A)    The  several  requisite  in*  

dorsements  are,  Jirsi,  the  indorsement  in  a  bailable  action  of 
the  sum  sworn  to ;  secondly,  the  indorsement  of  the  name  and 
place  of  abode  of  the  plaintiff's  attorney  and  of  bis  agent  | 
thirdly,  the  indorsement  of  plaintiff's  name  and  residence 
when  he  sues  in  person ;  and  fourthly,  an  indorsement  of  the 
time  of  service  or  arrest  after  the  same  has  been  effected. 
Each  of  these  matters  must,  when  the  nature  of  the  process 
so  requires,  be  indorsed,  or  the  proceeding  wUl  be  irregular* 
There  is  also  ^  fifth  indorsement  on  process,  whether  ser- 
viceable or  bailable,  when  the  action  is  strictly  for  a  debt, 
which  is  required  by  rule  5  of  M.  T.  3  W.  4,  directing,  that 
in  such  action  (i.  e.  for  a  debt)  the  amount  of  the  debt  and 
eosts  claimed  shall  be  indorsed,  with  a  notice,  that  if  the  de- 
fendant pay  the  amount  unthin  four  days  no  further  pro- 
ceedings will  be  had.  (t)  But  this  latter  indorsement  not 
being  required  by  a  statute,  but  only  by  a  rule,  the  Court  will 
in  general  permit  an  amendment.  (/) 

The^^l  indorsement  prescribed  by  the  forms  inSW.4^  i.  Indoriement 
e.39,  sch.  No. 4 and  5,  and  usually  found  printed  in  blank  on  2,, andfor*"**^" 
a  bailable  writ  of  capias  and  writ  of  detainer,  and  m  the  co-  ^»ch  baU  is  to 
j^s  of  each,  is  the  statement  of  the  amount  of  the  sum  for 
which  bail  is  to  be  required,  according  to  the  affidavit  to  hold 
to  bail  or  by  a  judge's  order,  and  which  is  usually  in  these 
words ! — 

"  Bail  for  £ (A)  by  affidavit."  (/)  l^^f 

or  when  by  a  judge's  order,  thus, 

**  Bail  for  £ ,  by  order  of  the  Honourable  Mr.  Justice 

,  made  on  the day  of ,  a,d.  1835." 

This  requisition  is  merely  a  repetition  of  the  direction  of 
12  G.  1,  c.  29 ;  but  now  under  the  2  W.  4,  c.  39,  and  the  rule 
of  M.T.  3W.  4,  r.lO,  its  observance  has  become  more  im^ 
portant,  because  the  12  G.  1,  c.  29,  was  bolden  to  be  merely 
directory,  and  consequently  the  non-compliance  with  the  di* 
rection  was  considered  unimportant,  (m)    But  now  under  the 

(&)  1  Arch.  Ft,  C.  P.  [40].  affidavit  wu  filed  is  made,  thns^^  filed 

(i)  Seeraitf,  ante,  160,  io  notes.  14th  January,  1S35,  one  o  clock,  G.U." 

(J)  Cooper  T.  Waller,  3  Dowl.  167^  Bot  tba  statute  SW.4,  c.39,  does  not 

fta,  "  Twentjf'nine"  require  the  statfment  of  such  time. 


(k)  N.B.  The  precise  sum  sworn  to.  (m)  Whiskard  v.  Wilder,  1  Burr.  330; 

(0  Sometimes  at  the    end   of   these      Once  v.  Allen,  Barnes,  414 }  Mitehell  r. 


iroTdi  a  statement  of  the  tune  when  the 
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CHAP.v,  gW,4,  C.S9,  and  rule  M.T.  3  W.4,  r.  10,  the  non-observ- 
Indorsbments.  ance  would  be  holden  a  fatal  irregularity,  (iw)  Indeed  this  in- 
dorsement  on  the  writ  and  copy  delivered  to  the  defendant,  is 
the  best  authoritative  intimation  as  well  to  the  sheriff  and  the 
officer  as  the  defendant,  for  what  precise  sum,  by  the  affidavit 
to  arrest,  the  defendant  is  to  be  required  to  give  bail,  and, 
therefore,  it  seems  extraordinary,  that  even  under  the  12  G.  1, 
c.  29,  the  requisition  was  held  to  be  merely  directory.  Where, 
however,  the  indorsement  was  "  bail  for  ^40  and  upwards  by 
affidavit,''  it  was  held  that  the  words  ''and  upwards'*  did  not 
constitute  any  irregularity  ;(fi)  and  this  indorsement  on  a  ca- 
pias requires  no  date,(i»)  unless  when  made  in  virtue  of  a 
judge's  order,  when  the  form  in  the  schedule.  No.  4,  requires 
the  date  to  be  stated.  Where  a  defendant  was  arrested  a 
second  time  on  a  fresh  writ  upon  the  same  affidavit,  by  a  rule 
of  Court  permitting  such  second  arrest,  it  was  decided  not  to 
be  necessary  to  notice  such  rule  in  the  indorsement,  (o) 

Tudoned  direc-      When  a  capios  has  been  issued  against  several  defendants, 
iion  Mi  to  arrat  and  it  is  not  intended  to  arrest  one  of  them,  then  it  maybe 

on€  of  ttvtnU  a#- 

fendantt.  advisable,  under  the  authority  of  the  4th  section  of  the  2  W.4, 

c.  39,  to  indorse  on  the  writ  and  copies  the  order  to  the  sheriff 
not  to  arrest  the  particular  defendant  immediately  under  the 
above  indorsement,  as  thus: — "  Arrest  the  within  named  C.  D. 
and  £.  F.,  and  only  serve  a  copy  of  this  writ  and  indorsements 
on  the  withm  named  6.  H/'d?) 

t.  indoncment  The  12th  Section,  in  order  to  affi^rd  information  to  the  de- 
**L?^  T^Tof  ^^^^^^^  ^^  whom  he  may  apply  in  order  to  settle  the  action, 
piaini^'tat'  rcquircs  that  every  writ  issued  by  authority  of  that  act  shall 
iMuSgTh^Crit,  ^  indorsed  with  the  name  and  place  of  abode  of  the  attorney 
or  of  pUUnt^'t  actuaUy  suing  out  the  same ;  and  in  case  such  attorney  shall 
1^  then  no^  ^^  tm  attorney  of  the  Court  in  which  the  same  is  sued  out, 
!n^!J*"^  '*'  /Aeit  also  with  the  name  and  place  of  abode  of  the  attorney  of 
such  Court  in  whose  name  such  writ  shall  be  taken  out ;  but  in 
case  no  attorney  shall  be  employed  for  that  purpose,  then  with 
a  memorandum,  expressing  that  the  same  had  been  sued  out 
by  the  plaintiff  inperson,  mentioning  the  city,  town  or  parish, 

Gibbont,  1  H.  Bla.  76 ;   Dorrington  ▼.  (m)  SmbUt  Wtbb  t.  Lawrence,  1  Crom. 

Brieknell,   11   Moore,   445  j    Martin  r.  &]VIee.806;  but  see  Tidd's  Sopp.  1833, 

Bidgood,   It  Moore,  236 ;   4  Biug.  63,  p.  92,  n.(fc),  contra, 

S.C.;  Tidd,  169  3  id.  Supp.  a.d.  1833,  (n)  Webb  ▼.   Lawrence,  1   Cromp.  & 

p.  99,  (k)  i  Miller  v.  Bowden,  S  Tjr.  R.  Mee.  806. 

lit,  ace. ;  but  see  Hill  v.  Heale,  %  New  (0)  Hichardiv,  Stuart,  10  Bing.  32^. 

Rep.  202 ;  iemble  contra,  (p)  See  further, po«t,  Chap.  VIU. 
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and  also  the  name  of  the  hamlet,  street,  and  number  of  the     chap.  v. 
house  of  such   plaintiff's  residence,  if  any  such  there  be.  In?om^mb"ts. 

TheruleM.T.  3W.4,  r.9,  further  ordered,   that  when  the 

attorney  actually  suing  out  any  writ  shall  sue  out  the  same  as 
agent  for  an  attorney  in  the  country,  the  name  and  place  of 
abode  of  such  attorney  in  the  country  shall  also  be  indorsed 
upon  the  said  writ.(j9) 

The  2  W.  4,  c.  89,  sched.  No.  1,  prescribes  the  form  of 
such  indorsement  upon  a  writ  of  Summons,  as  thus : 

**  This  writ  was  issued  by  E.  F.,  of ,  attorney  for  the  Forms  of  in- 

said  A.  A"  dowcmento  ai 

to  attorney  who 

And  No.  4,  on  a  Capias,  thus :  iwaed  the  writ. 

"  This  writ  was  issued  by  E.  F.,  of ,  attorney  for  the 

plaintiff  [or  plaintiffs]  within  named'\q) 

Or  if  issued  by  an  attorney  as  agent  for  another,  then  the 
indorsement  may  be  in  this  form: — 

*'  This  writ  was  issued  by  L.  M.  of  No.  1,  Inner  Temple 
Lane,  in  the  Temple,  London,  attorney,  as  agent  for  N,  O.  of 
Maidstone,  in  the  county  of  Kent,  attorney  for  the  said  A.  B. 
within  named.^* 

If  there  be  no  indorsement  of  the  name  and  abode  of  such 
attorney  or  attornies,  the  Court  would  set  aside  the  process  for 
irregularity,  (f)  as  an  omission  of  a  matter  directed  by  2  W.  4, 
c-39,  s.12,  contrary  to  Rule  10  of  M.T.  3W.4,  a.d.  188«, 
and  in  a  bailable  action,  discharge  the  defendant  out  of  cus- 
tody, or  order  the  bail  bond  to  be  delivered  up  to  be  can- 
celled, (r)  And  where  the  name  of  a  person  who  was  not  an 
attorney  of  the  Court  of  Exchequer,  out  of  which  the  writ  had 
been  issued,  was  indorsed,  the  Court,  on  motion  for  that  pur- 
pose, stayed  the  proceedings  until  the  name  of  some  other 
proper  attorney  should  have  been  substituted,  and  ordered 
the  attorney  whose  name  was  so  indorsed  to  pay  the  costs  of 
the  application. (^)  But  where  the  indorsement  was  ''  Poole 
and  Gamlen,  Gray  VInn,  London,"  it  was  held  a  sufficient  de- 
scription as  well  of  the  attorney  issuing  the  writ  as  of  his  resi- 
dence, (0  although  there  can  be  only  one  attorney  on  the 
record,  and  although  Gray's-Inn  is  in  Middlesex,  and  not  in 
London,  (/)  and  although  the  Christian  name  of  both  the  attor- 

(p)   See  rale,  ante,  161,  io  note,  and  (s)  Comtable  ▼.  Johtuon,  1  Cromp.  & 

f  Moore  &  S.  535  ;  9  Bing.  445.  Mec.38  ;  3  Tyr.  231  -,  1  Dowl.  598. 

(q)  Sometimes  alto  tbe  date  of  the  writ  (t)  EngUheart  v.  Eyre,  t  Dowl.  145; 

b  here  added,  as  thus — "  the  t7th  day  of  6  Legal  Observer,  138  ;  and  see  King  v. 


Hay,  1834;"  but  this  is  not  required  by      MoiMunue,  4  Tyr.  234;    %  Dowl.  3«1 ; 
'e  forms  iaSW.4,  c.39.  2  Cromp.  &  Mee.  314,  S.C.;  Jella  v. 

(r)  Sheppard  v,  Shum,  9  Tyr.   Rep.      Fty,  3  Dowl.  37  ;  and  see  Jamn  v.bwift, 


74f.  4  B.  &  C.  681 

VOL.  III. 
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CHAP.  V.  nies  was  omitted  *j{u)  and  a  description  of  the  attorney's  abode, 
i^STRttMsi..  "  of  "Ely-place,"  was  holden  sufficient, (x)  and  this  because 
attornies  can  be  more  readily  found  than  other  indiyidual8.(y) 
But  the  omistton  in  the  copy  qf  a  writ  of  the  word  "  London" 
in  the  description  of  the  attorney's  residence  in  the  principal 
writ,  was  deemed  to  be  a  fatal  irregularity,  (r)  It  will  be  ob- 
served, that  when  a  plaintiff,  whether  an  attorney  or  not,  sues 
in  person,  then  the  form  in  the  schedule  requires  his  residence 
to  be  stated,  and  the  merely  describing  bim  as  ^such  a  place, 
would  be  insufficient; (a)  but  an  indorsement  of  the  attorney's 
addition,  describing  him  as  ''William  Searle,  Bread-street, 
Cheapside,"  without  the  word  "London,"  or  "of/'  or  '* re- 
siding a/"  was  held  sufficient,  (5)  though  the  party  was  dis- 
charged on  another  ground. 

The  object  of  these  regulations  was  to  enable  a  defendant 
to  know  and  immediately  to  refer  to  the  person  or  persons 
supposed  to  have  been  concerned  in  issuing  the  process,  and 
this  probably  with  two  objects,  first,  that  the  defendant  might 
ascertain  the  precise  object  of  the  proceeding,  and  either  pay 
the  debt  and  costs  within  the  four  days  allowed  by  the  General 
Rules  Hil.  T.  2  W.  4,  and  M.  T.  3  W.  4,  or  propose  terms  of 
compromise;  or  if  the  authority  of  the  named  attorney  should 
be  doubted,  then  to  investigate  the  same.  In  furtherance  of 
iihe  latter  object,  the  S  W.  4,  c.  39,  s.  17,  (c)  and  the  Oeneral 
Rule  thereon,  M.T.  3  W.  4,  r.  14, (rf),  empower  the  defendant 
to  ascertain  whether  or  not  the  attorney  be  authorized,  and 
if  he  answer  in  the  affirmative  then  the  defendant  is  entitled 


(u)  See  preceding  note.    And  «ee  ez-  oF  action,  Sumn  v.  Smilh,  6  E<p.  138 ; 

pnM8  decbion  as  to  omission  of  Ctinstian  MiUt  ? .  CoUett,  6  Biug.  90. 

name,  Pkhmati  v.  CoUis,  9  Leg.  Obs.  25S.  (x)  En^Uheart  ▼.  Edwards,  9  Legal 

It  will  be  obienred,  also,  that  the  24  G.  Observer,  138  ;  %  Dowl.  Ii5,  S.  C. 

9,  c.  44,  s.  ly  requiring  notice  of  action  {y)  Englehearty,  Efre,  t  Dowl.  145. 

to  a  Justice  of  the  prare,  and  that  the  h)  Smith  v.  Pennell,  2  Dowl.  654. 

n^mt  of  ioch  attorney  or  agent,  and  bis  (a)  Hod$on  ▼.  GambUf  3  Dowl.  174. 

place  of  abode,    shall    be    indorsed,   it  (6)  Knight  v.  Moms,  January,  t835« 

was  held  that  a  signature  by  initial  of  per  Patteson,  J.  on  a  summons.    How- 

the  Christian  name  sufficed,  Mayhew  v.  ever,  in  consequence  of  the  attorney  for 

Locke,  7  Taunt.  63 ;  2  Marsh.  377,  S.C. ',  the  defendant  representing  that  theni  was 

and  where  one  part  of  the  Christian  name  a  rule  to  the  contrary,  tbe  learned  jud|^ 

was  omitted,  tlie  notice  was  bolden  suffi-  dischargied  tiie  defendanl.      Sed  fiucre 

cient.  Jama  ▼.  Smft^  4  B.  &  C.  681  ;  whether  any  distinction  between  attor^* 

6  D.  &  R.  625;  2  Car.  &  Payne,  237,  nies  and  other  persons  is  tenable,  for  the 

S.C.    So  as  to  residence  describing  an  12th  section  equally  requires  the  place  of 

attorney  of  Birmingham  suffices,  though  abode  of  an  attorney  as  tbe  residanee  of 

so    large   a    place,   tliough  at  Durham  the  plaintiff  when  suing  in  person ;  and 

would  not  suffice,  Oshorn  ^tOough,  3  Bos.  what  is  the  difference  between  the  words 

^  Pul.  551 9  Taylor  v,  Fenwiek,  7  T.  R.  abode  and  residence  9    See  Hodton  t.  Oms- 

635.    But  describing  an  attorney  as  of  ble,  3  Dowl.  174. 

B  place  in  London,  when  in  fact  it  was  in  (c)  Ante,  153,  npte. 

Westminster,  was  holden  &tal  in  a  notice  (d)  Ante,  161,  in  note, 
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to  a  written  particular  of  the  plaintiflTs  profession  and  refil-     CHAP.V, 

Keither  the  stat. «  W.  4,  c.  89,  nor  the  rule  Mich.  T.  8  W.  4, 

refer  to  or  notiee  the  enactment  in  7  ft  8  G.  4,  c.  71,  s.  8  ft  9, 
whiefa  prohibited  Bheriflb  from  granting  any  warrant  upon  a 
bailable  writ  unleas  it  were  delivered  to  him  by  an  attorney^  or 
die  elerk  or  agent  of  an  attorney,  or  the  writ  were  indorsed  by 
imek  attorney f  8(^.  in  the  presence  of  the  sheriff,  under-sheriff, 
or  other  officer,  having  the  execution  of  proceat,  with  the  name 
and  place  of  abode  of  $uch  attorney.  This  enactment  was 
to  pipevent  the  fraudulent  indorsement  of  an  attorney's  name 
by  some  unknown  person,  and  thereby  obtaining  a  Fexatioua 
arrest,  and  it  should  seem  still  in  force,  so  as  to  require  bailable 
proeess  either  to  be  deUeered  by  the  regular  attorney  himself, 
or  bis  defk  or  agent,  to  the  sheriff's  officer,  or  that  one  of  the 
latter  should  be  ^een  to  indorse  the  writ  by  the  und^-sheriff  or 
Us  eAeer.  But  where  the  plaintiff  sues  in  person,  and  himself 
ndorses  the  process  as  required  by  the  stotute,  the  case  seems 
not  to  be  within  the?  &8  0. 4,  c,  71.(/) 

When  either  of  the  five  writs  is  issued  in  person,  or  by  a  a.  indonemenu 
plaintiff  himself,  without  the  intervention  of  a  third  person,  as  H^^^^^*'^ 
an  attorney,  (as  is  usual  when  the  plaintiff  is  an  attorney,)  the  plaintiff  m 
S  W.4^  e.  39,  s.  IS,  requires  a  still  more  particular  indorsement,  P®"^"* 
'*  expressing  that  the  same  has  been  sued  out  by  the  plaintiff 
in  person,  mentioning  the  city,  town,  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  such 
pUhdiff^s  residenoe,  if  any  such  there  be  ;*'  (g)  and  the  sehe- 
dule  No.  }  preseribes  the  form  of  sueh  indorsement  to  be  as 
follows : 

^  This  writ  was  issued  in  person  by  A.  B.,  who  resides  at  Formoftoch 
fi  ,  ■  I.      .^  [mention  the  city,  town,  or  parbh,  and  also  the  name  *"^®"*''*'°^' 
**  of  the  hamlet,  street,  and  number  of  the  house  of  the  phtin- 
^  \aS*%  residence,  if  any  such/*] 

An  indorsttnent  thus,  "  This  writ  was  issued  In  person  by 
W.  H.  King,  who  resides  at  No.  7,  Oray^s  Inn  Square,  Lon- 
don," was  holden  sufficient,  although  it  was  objeotod  that  Ghray's 
Imi  Square  is  iq  Middlesex  and  not  in  London,  the  Court  say- 
ing, that  as  Gray's  Inn  Square  is  a  place  not  within  any  city, 


(e)  Aod  see  proceediogs,  pott,  at  the     act  does  not  adopt  the  talotary  precaution 
'    '    I  of  tbis  chapter.  in  7  &  6  O.  4,  c.  71,  s.  8  &  9.  reqalring 


(/)  Sec  soggesiions,  t  Arch.  Pr.  C.  P.      the*  plaintiff  to  sign  liis  name  in  presence 
[41],  and  1  Arch.  K,  B.  4lh  edit.  194.         of  ihe  sheriff  or  other  officer. 
(g)  ^^^  1^  ^*^^  he  observed  that  this 
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RbQUX8ITB 

Indorsbmbnts. 


town,  parish,  or  hamlet,  the  description  was  as  good  as  could 
be  given  under  the  circumstances.  (A)  With  reference  to  a  de- 
cision upon  a  rule  for  security  for  costs,  or  a  statement  of  the 
plaintiff's  residence,  it  has  been  held  that  describing  him  as 
residing  at  Peel's  Coffee  House,  Fleet  Street,  is  not  sufficient(f ) 
In  the  prescribed  form,  it  will  be  observed,  the  residence  of  the 
plaintiff  in  person  is  to  be  stated ;  and  therefore  where  the  m- 
dorsement  merely  was,  ''  This  writ  was  issued  by  Charles  Lewis, 
of  No.  6,  Bernard  Street,  Brunswick  Square,  the  plaintiff  within- 
named  in  person,"  this  was  held  irregular,  as  the  word  of  was 
not  synonimous  with  "resides,"  as  the  place  might  merely  be 
his  office.  (A) 


4.  Indorsement 
of  amount  of 
debt  and  cofts, 
and  notice  when 
aaroe  may  be 
paid  to  avoid 
further  costs. 


Form  of  inch 
indoriement. 


The  rule  Hil  T.  2  W.  4,  a.  d.  1832,  Rule  II.  made  before 
the  statute  2  W.  4,  c.  39,  required  that  "  upon  every  bailable 
writ  and  warrant,  and  upon  the  copy  of  any  process  served 
for  the  payment  o(  any  debi,  the  amount  of  the  debt  shall  be 
stated,  and  the  amount  of  what  the  plaintiff's  attorney  claims 
for  the  costs  of  such  writ  or  process,  arrest,  or  copy  and  ser- 
vice, and  attendance  to  receive  debt  and  costs ;  and  that  upon 
payment  thereof  within  four  days  to  the  plaintiff  or  his  attorney, 
further  proceedings  will  be  stayed.  But  the  defendant  shall 
be  at  liberty,  notwithstanding  such  payment,  to  have  the  costa 
taxed,  and  if  more  than  one-sixth  shdl  be  disallowed,  the  plain- 
tiff's attorney  shall  pay  the  costs  of  taxation.  The  indorsement 
shall  be  written  or  printed  in  the  following  form : 

"  The  plaintiff  claims  £ for  debt,  and  £ foreosts^ 

''  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his  atior- 
"  ney  within  four  days  from  the  service  (t)  hereqf,  further 
*' proceedings  wiU be  stayed** 

As  the  2  W.  4,  c.  39,  abolished  all  prior  mesne  process,  and 
perhaps  affected  the  last-mentioned  rule,  it  was  deemed  expe- 
dient by  the  general  rule  of  Mich.  T.  3  W.  4,  made  subsequent 
to  and  in  order  to  enforce  the  2  W.  4,  c.  39,  expressly  to  order 
that  such  rule  of  Hil.  T.  2  W.  4,  shall  be  applicable  to  all 
writs  of  summons,  distringas,  capias,  and  detainer,  issued  under 
the  authority  of  2  W.  4,  c.  39,  and  to  the  copy  of  every  such 
writ,  {m)  The  form  of  indorsement  prescribed  by  the  rule  of  HiL 


(ft)  King  T.  MonkhoiiMy  9  Cromp.  fie 
M.  514;  4  T^r.  t34,  S.  C.  The  decisions 
on  the  form  of  notice  of  action  required 
bjr  S?4  G.  2,  c.  44,  and  other  acts,  maj 
assist  ill  questions  of  this  nature,  seemife, 
part  iii.  vol.  ii.  68 ;  and  Chitt^'s  Col.  Stat. 
618,  noie(9;. 


(0  Hodum  ▼.  Gamble,  3  Dowl.  174. 

Ik)  Leuas  t.  Davium,  S  Dowl.  ffi, 
873. 

(0  It  is  now  settled  that  tite  word  ser- 
vice is  always  proper,  jma,  tl3. 

(m)  Sec  role,  anttt  160,  in  note. 


Digitized  by 


Google 


AND  PROCEEDINGS  THEREON  IN  GENERAL.  21S 

T.  2  W.  4,  it  will  be  observed,  does  not  say  "arrest"  or  "exe-  chap,  v, 
cotioDy"  but  merely  uses  the  term  service,  and  which  term  was  Imdom^ewts. 
probably  prescribed  to  be  indorsed  alike  as  well  on  bailable  as 
on  serviceaUe  process,  because  in  both  cases  a  copy  qf  the 
writ  is  to  be  delivered  to  the  defendant,  and  he  is  to  have  four 
days  from  the  service  of  that  copy,  and  not  from  the  arrest  or 
execution  of  the  writ.  The  word  service,  therefore,  refer- 
ring to  the  delivery  of  the  copy  of  the  process,  is  most  appro- 
priate, and  the  use  of  the  word  arrest  or  execution  might  in 
that  respect  actually  mislead  and  be  improper,  unless  the  copy 
were  served  immediaiely  after  the  arrest  (m)  There  has, 
however,  been  some  difference  of  opinion  on  that  point,  though 
it  seems  to  be  now  settled  that  the  very  word  service,  used 
in  the  rule  of  Hil.  T.  2  W.  4,  and  referred  to  in  rule  Mich. 
T.  S  W.  4v  ought  akoays  to  be  adopted,  (it)  and  not  the 
word  '^  execution''  or  '*arre6t.''(ii)  But  as  this  particular  in- 
dorsement is  not  directly  prescribed  by  the  statute 9  WA,c.S9, 
but  merely  by  the  rule  of  Court  of  Mich.  T.  3  W.  4,  the  judges 
have  come  to  a  general  resolution  to  permit  the  plaintiff  to 
amend  bailable  or  serviceable  process  when  this  indorsement  is 
defective,  or  even  entirely  omitted,  although  in  general  no 
amendment  of  process  is  now  allowed  except  in  the  single  in- 
stance when  the  statute  of  limitations  would  otherwise  consti- 
tute a  bar ;  and  now,  when  a  motion  has  been  made  to  set 
aside  process,  or  the  copy  served  in  respect  of  a  defect  of  this 
nature,  the  course  is  for  the  Court  or  a  judge  to  permit  an 
amendment  on  payment  of  costs,  and  allowing  to  the  defend- 
ant four  days  from  the  time  of  the  amendment  for  payment  of 
debt.(o)  ' 

Perhaps  the  requisition  of  this  indorsement,  the  terms  of 
which  are  compulsory  on  the  plaintiff,  is  one  of  the  most 
important  and  essential  improvements  in  modern  practice. 
Before  this  regulation,  it  was  the  practice  of  some  inferior 
practitioners  to  issue  a  writ  returnable  even  on  the  same  day, 
or  to  serve  the  writ  on  the  return  day,  and  immediately  after 
the  service  to  declare  de  bene  esse,  so  that  the  defendant 
could  not  avoid  an  accumulation  of  costs;  and  even  if  ready  to 

(»)  £mum  w.  Bidgood,  4  Bing.  63 ;  25;  Shirley  ▼.  Jaecbs,  5  Moora  k  Scott, 

SUUum  y.  Rabhuon,  2  Dowl.  241 ;  and  the  67  ;  3  Dowl.  tOi,  S.  C. ;  Cooper  t.  Walker, 

oBMsion  was  at  first  considered  an  hrB'  3  ]>ow1.  l67.     But  now  the  Courts  per- 

mediabU  irregularity,    because    the  rale  roit  an  amendmejU,  Shirley  v.  Jaecbi,  5 

Mich.  T.  S  W.  4,  is  to   be  considered  Moore  ft  Scott,  67,  and  other  cases,  pott, 
emmpuUory,  and    not    merely    directory,  (n)  Shirley  r.  Jacobs,  5  Moore  5c  Scott, 

Byley  ▼.  fiaiflOMet,  1  Dowl.  383;  TonOeins  67;    3  Dowl.    101,  S.  C;    Hooper  t. 

n  Ckilcot,  2    Bowl.   187  ;    UrqtJiart  ▼.  Walker,  1  Crorop.  M.  &  R.  437^ 
Vide,  3  Dowl.  17;  ColU  v.  Morpeth,  id,         (o)  Id.  ibid,' 
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CHAP.  V.  paj  he  oould  not  effect  a  Betdement  without  taking  out  tbree 
IvMiMiisMi.  WT^ral  snomiODses  for  staying  proceedings  on  payment  of  debt 
and  cotti»  during  wbich  the  latter  continued  to  aoeunuiate; 
Wfc  the  effisct  of  this  auelioratieo  in  the  praetke  is  to  aHov 
the  defendant  Strnt  clear  days,  exclnsiTe  of  that  on  which  the 
process  waa  exeeated,  to  pay  the  debt  and  casta,  even  wkhont 
the  expense  of  a  samnioas  ;  and,  on  the  other  hand,  ha  b  only 
allewed  four  days,  fov  after  that  tiase  it  ia  reaaonaUe  thai 
daring  the  reauiioMig  four  ^ys  antecedent  to  appearance  ot  bail 
aboTO,  the  pkintiff  should  be  preparing  his  declaration,  ia 
Older  to  declare  on  the  ninth  day,  so  as  to  avoid  fuvthet  delay* 
And  therefore,  unless  the  defendant  pay  the  debi  and  coats 
wkUn  the  allowed  four  days,  be  cannot  afterwards  do  so  with« 
ool  a  suuHuoas  and  order,  and  paying  what  fwrfhei  eeats  toay 
bare  been  incurred.  (j») 

With  analogy  to  some  decisiona  upon  the  IS  G.  I,  c.  20» 
(f  is.  that  the  indorseaMnt  of  the  sum  for  which  the  defendant 
waa  to  gire  bail,  according  to  aflidayit,  was  only  diretiarp,)  it 
MUgbt  be  supposed  that  this  rule  of  Court  idso  waa  merely 
dhreetory  io  requiring  such  indorsement,  but  as  the  object  i^ 
the  rule  of  HiL  T.  2  W.  4,  repeated  in  the  rule  of  Mich.  T. 
3  W«  it,  1838,  was  to  ajBRMrd  the  defendant  an  opportunity,  iu 
serviceabia  aa  well  as  bailable  process,  to  pay  the  debt  and 
coats,  to  prevent  aa  increase  of  expense,  die  omission  of  or 
imperfectao»  in  such  indorsement  is  now  considered  a  fetal 
though  ameudaUe  irregularity,  (f)  and  extends  as  weK  to  writs 
against  attornies  as  against  other  defendants^  although  it  waa 
inBiated  that  as  they  are  acquainted  with  tho  law,  so  afluek 
strictness  in  proceedings  against  them  ought  not  to  be  ro» 
quired*  (r) 

But  the  very  terms  of  the  rule  only  apply  to  a  writ  issued  fes 
a  etebi,{s)  and  not  to  a  writ  partly  for  a  debt  and  partly  for 
damages,  {t)  as  an  action  of  assumpsit  for  the  value  of  a  stack 
of  hay,  the  price  of  which  the  plaintiff  had  paid  to  the  defeacl* 
ant,  and  for  damages  for  not  having  had  the  unmolested  stand- 
ing thereof  on  the  defendant's  land,  pursuant  to  agreement;  (n) 
and  in  an  action  on  a  bail  bond,  or  a  replevin  bond,  it  is  not 
necessary  to  indorse  the  amount  of  the  debt  and  costs,  (x) 


(p)  Price's  Gen.  Pr.  66.  Mmeimff  1  Dowl.  43f ;  and  see 

(f)  RjfUy  ▼.  Boi$tome$,  1  Dowl.  583 ;  goot  decision,  Mamfisld   v.  Brearey,  1 

Tomkims  v.  Chilecte,  9  Dowl.  187.  Adol.  &  £1.  347. 
(r)  Tamkini  ▼.  ChUcote,  %  Dowl.  P.  C.  (u)  Perry  ▼.  Patehett,  1  Cromp.  &  M. 

187.  87  ;  4  Tyr.  7t5,  S.  C. 
(<)  Curwin  v.  MmeUy,  1  Dowl.  459.  (x)  Rowland  r.  Dakeyne  and  othen,  f 

(0  Perry  v.  Patehett,  1  Cromp.  M.  &  Dowl.  838  ;    1   Crora.  M.   &  R.  f9  ; 

Ao8. 87  )  2  Dowl.  667  ;  S.  C.  Carwin  w.  Smuri  y,  Loveck,  3  DowL  34. 
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An  indorsement  thus:     '*  The  plaintiff* claims  SOL  4a.  6d.  for     cHAP.  ▼. 
debt,  with  interest  thereon,  from  the  13th  day  of  March  last,  i^^^^^^^^ 

and  9L  far  costs;  and  if  the  amount  thereof  be  paid,  &c*," 

bat  without  eateulating  and  stating  the  amount  of  the  interest, 
was  hoMen  in  fidi  Court  to  be  sufficiently  certain,  (y) 

li  woidd  be  improper  to  indorse  as  the  debt  a  sura  more  than 
18  reaHy  due;  and  if  much  too  krge  a  sum  should  be  indorsed^ 
afld  sftefwsrds  on  payment  into  Court  of  a  less  sum,  the  fdain^ 
tiff  should  accept  it,  and  proceed  no  farther,  the  Court  would 
no  doubt,  on  an  early  appUcation  in-  the  racation  by  the  de^ 
fendant,  deprire  the  plaintiff  of  more  than  the  costs  of  bis  writi 
or  at  least  make  such  rule  or  order  that  he  would  prooeed  at 
his  peril  as  to  further  costs,  (z)  If  there  should  be  no  indorse^* 
mmt,  or  one  clearly  insufficient,  the  Court  or  a  judge  night 
set  aside  the  writ  as  irregular,  (a)  or  in  a  bailable  action  ordet 
the  bafl  bond  to  be  cancelled ;  howoTer,  as  this  indorsement  is 
not  enjoined  by  stcUute,  but  only  by  the  rule  of  Court  Michael- 
mas term,  3  W.  4,  the  Court  or  a  judge  will  now,  we  hare  seen, 
allow  a  defect  in  this  indorsement  to  be  amended.  (6) 

Supposing  that  there  should  be  a  mistake  in  the  indorsement, 
either  in  stating  the  debt  too  high  or  too  smaQ,  it  should  seem 
that  other  party  might  obtain  an  amendment  in  the  amount 
on  summons,  and  if  defendant  should  not  pay  the  sum  in- 
dorsed and  costs  within  the  named  time,  the  plaintiff  would  be 
at  liberty  to  declare  and  deliver  particulars  for  and  proceed 
aocid  recorer  a  larger  sum,  and  would  not  be  absolutely  bound 
by  the  sum  named  in  the  indorsement,  although  it  might  ^'ma 
fude  appear  to  be  the  limit  of  his  claim.  It  has  been  insisted 
that  this  indorsement  ought  to  be  datedy  but  the  objection  was 
orerruled,  because  the  prescribed  form  does  not  require  any 
date;  (c)  and  it  has  beeu  decided  that  if  the  defendant  impro- 
perly gets  possession  of  a  writ  of  summons,  and  thereby  pre- 
vents an  indorsement  of  the  amount  of  the  plaintiff^s  claim,  the 
Court  win  compel  the  defendant  to  pay  the  costs,  (d) 

The  rule  Hilary  term.  King's  Bench,  2  &  3  O.  4,  in  order  no  indorsement 
to  prevent  the  arrest  of  a  wrong  person,  ordered  that  the  de-  ^jj**?*^^®  P"*" 
fimdant's  attorney  or  agent  should  indorse  on  the  writ  the  place  abode,  ad- 
of  abode  and  addition  of  the  defendant  or  such  other  descrip-  d^rfp^tiono/ 

the  defendant  is 
^"'■■~~"~~~~~~~~"~~'~~~'~~*^~"~"~~~"~~"^~~~~~^^"*~"~~~""'^"^  now  neemary, 

(y)  Ctpdb  V.  Brown,  SDowl.  166;     Dowl.  17;    Coopor  v.  WidUr,  kt.  167;  thoagh  perhaps 
S0alf  V.  Haamt,  id.  196.  Skrrley  7.  Jocobt,  5  Moora  &  Scott,  67  ;  «d?isable. 

(i>  ElOaton  ▼.  Bobkuoih  9  Cronp.  &     3  DuwI.  167,  S.  C. ;    Hooper  v.  WaUotr, 
Bl.  343;  S  DowL  941.  1  Crom.  M.  &  R.  437. 

(«)  RjfUy  V.  Boumrnoi,  1  Dowl.  383 ;         (c)  Webb  ▼.  Lawrenco,  1  Dowl.  81. 
Jome$  V.  Price,  2  id.  410.  (d)  Brotk  v.  Edridge,  2  Dowl.  647; 


it)  Ante,  215,  (p) ;  Ur^hwrt  r.  Dick,  3 
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tion  of  bim  as  such  attorney  or  agent  might  be  able  to  give,  {e) 
But  it  has  been  suggested  that  since  2  W.  4,  c  S9,  requires 
the  residence  of  the  defendant  to  be  stated  in  a  summons  and 
capias,  and  does  not  notice  the  above  indorsement,  or  any 
statement  of  the  defendant's  addition,  it  may  be  inferred  that 
such  indorsement  is  no  longer  necessary;  and  when  such  in- 
dorsement was  required,  although  the  sheriff  might  refuse  to 
execute  the  writ  unless  so  indorsed,  (/)  yet  the  Court  would 
not  on  that  account  set  aside  the  writ  for  irregularity,  but  only 
relieve  the  sheriff,  (g)  In  cases,  however,  where  the  name  of 
the  defendant  is  very  common,  or  where  it  is  known  that  there 
are  several  persons  of  the  same  name,  then  a  very  particular 
description  of  the  intended  defendant  is  certainly  advisable, 
although  not  expressly  required;  and  indeed  the  most  eminent 
work  on  the  practice  of  the  Courts  has  appeared  to  consider 
that  the  above  rule  is  still  in  force  in  the  Court  of  King's 
Bench,  {h) 


Tioentieth,  Of 
Coneumnt 
Writs  into  dif- 
ferent Counties 
at  the  same 
time. 


OTHER  GENERAL  POINTS. 

Twentieth,  Although  the  2  W.  4,  c.  39,  is  silent  on  the 
subject,  and  does  not  in  terms  permit  a  plaintiff  to  issue  and 
have  in  force  at  the  same  time  several  original  or  first  writs  of 
summons  or  capias,  &c.  into  different  counties,  and  at  first  it 
seems  to  have  been  supposed  that  such  proceedings  would  not 
be  regular ;  (i)  yet  it  is  now  settled  that  a  plaintiff  may  at  the 
same  time,  in  order  to  expedite  his  proceedings,  and  take  the 
earliest  opportunity  of  executing  mesne  process  in  one  county 
or  the  other,  issue  several  writs  of  the  same  nature  simuUa" 
neously  into  different  counties,  and  when  it  is  supposed  that 
the  defendant  is  shifting  from  one  to  the  other,  it  may  be  ad- 
visable thus  to  issue  two  or  more  writs  of  summons  or  capias 
into  different  counties  at  the  same  time,  so  as  to  serve  or  arrest 
the  defendant  in  one  or  other  of  the  counties ;  but  this  cannot 
perhaps  be  done  so  as  to  charge  the  defendant  with  the  expense 
of  more  than  one  of  such  concurrent  writs,  (Jc)  unless  it  be  clearly 


^- 


(e)  See  rale  in  5  Bar.  &  Aid.  560. 

(/)  Kewrick  v.  Nanney,  1  Dowl.  58. 

(g)  Clarke  ▼.  Palmer,  9  Bar.  &  Ores. 
153 ;  1  Arcb.  K.  B.  4th  ed.  124. 

(A)  lldd'i  Sopp.  1833,  p.  93,  ted 
qumre, 

(i)  Coppin  y,  Poiter,  10  Bing.  445; 
but  see  id.  555. 

(k)  Dunn  ▼.  Harding,  10  Bing.  553  ; 
t  Dowl.  803,  S.  Ci  OTerruliDg  tbat  part 


of  Coppin  ▼.  Potter,  10  Bing.  445,  wbere 
tbe  contrary  was  supposed.  It  is  the 
same  as  to  final  process,  as  to  several 
writs  of  fi.  fa.  or  ca.  sa.,  tboogh  after  tbe 
sheriff  has  taken  any  thing,  however  smaU, 
under  one  fi.  fa.,  there  could  not  be  any 
lev^'  under  another  writ  of  eiecution,  be- 
fore the  writ,  in  part  executed,  has  been 
returned,  Hodtkimon  v.  WalUy,  9  Tyrw. 
174}  DicasY.Wame,  10  Bing.  341. 
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established  that  the  defendant  was  purposely  shifting  from  one  CHAP.  V. 
county  to  another  to  avoid  service;  and  it  has  been  recently  owiBRAi. 
decided,  where  a  plaintiff  had  issued  three  several  serviceable  Pqiwts. 
writs  in  the  same  action,  and  without  discontinuing  had  also 
issued  a  capias  and  arrested  the  defendant,  yet  having  pre- 
viously given  the  defendant  notice  not  to  appear  to  the  service- 
4Jile  writs,  such  proceedings  were  regular.  (/)  In  case  of  Con-  Forms  of  Con- 
eurremi  writs  into  different  counties,  whether  of  summons  or  ^"'^  ''"*•• 
capias,  the  form  of  each  is  to  be  excMly  the  same,  with  the 
exception  of  the  difference  in  the  description  of  the  defendant's 
suppoaed  residence  in  the  second  writ  of  summons,  and  the 
direction  to  the  sheriff  in  a  capias.  And  it  should  seem  that 
then  the  form  of  an  alias  or  pluries  summons,  prescribed  by  the 
rule  of  Michaelmas  term,  1882,  as  to  the  double  description  of 
the  defendant's  residence,  would  not  apply.  A  Precipe  of  each 
writ,  stating  the  county  into  which  it  is  issued;  and  if  a  capias, 
stating  where  the  original  qffidamt  was  filed,  (m)  should  be 
left  with  and  filed  by  the  officer,  who  signs  the  second  or  sub- 
sequent process.  And  it  is  not,  as  has  been  supposed,  neces- 
sary even  to  file  with  the  officer,  who  signs  such  second  or 
subsequent  capias,  an  office  copy  of  the  original  affidavit  to 
hold  to  bail,  and  still  less  is  it  necessary  to  file  any  fresh  affida- 
vit, (ft)  In  case  the  defendant  should  be  arrested  upon  either 
of  the  concurrent  writs,  then  it  is  advisable  for  the  plaintiff's 
attorney  immediately  to  give  notice  to  the  undersheriff  and 
officers,  who  have  in  their  possession  the  other  writ,  of  such 
arrest,  so  as  to  prevent  a  second  arrest  for  the  same  debt,  (o) 

Twenty 'first,  The  statute  S  W.  4,  c.  39,  abolishes  most  writs  Twno^fint,  Of 
not  thereby  prescribed ;  and  as  it  gives  no  form  of  a  testatum  ^•JfJJjjJ^''*" 
writ  formerly  issued  into  another  county,  that  form  is  virtually  soniiiioDt  and 
abolished.    But  under  the  14th  section,  the  judges  pronounced 
the  general  rule  of  Mich.  T.  3  W.  4,  (3  Nov.  1832,)  ordering 
that  any  alias  or  pluries  writ  of  summons  may,  if  the  plaintiff 
shall  think  it  desirable,  be  issued  into  another  county;  and  any 
Mas  or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  of 
any  other  county ;  but  in  such  case  it  is  ordered  that  the  plain- 
tiff shall,  upon  the  alias  or  pluries  writ  of  summons,  describe 

(I)  Ompmtm  v.   Vandtvdie,  Hil.   T.  G.  1,  c.  29,  contains  no  sach  reqaisition. 

1S35,    K.  B.   Prac.  Coart,  9  Leg.  Obs.  (o)  But  Mm5(«,  no  action  coaid  be  sup* 

500;  and  see  Buhap  t.  FtmtU,  6  Term  R.  ported  for  a  second  arrest  in  consequence 

6 16,  S.  P.  of  the  neglect,  tembU,  Sehabtt  ▼.  Fairhmn, 


(»)  See  form  in  Ihinn  t.    Harding,     1  Bos.  &  P.  9S8;  Pagt  ▼.  WipU,  S  East, 
lOfiinf.  553.  314;    Powell  r.  Hendencn,   1  Chitty's 

Google 


(a)  J<L  iM.    It  is  singular  bow  that     Rep.  39S. 
soppositton  originated,  certainly  the  IS 
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the  defendant  as  late  of  the  plaee  of  which  he  was  described  ki 
the  first  writ  of  summons ;  and  the  alias  or  planes  writ  of 
capias  must  refer  to  the  preeeding  writ  or  writs  as  direeted  la 
the  sheriff,  to  whom  they  were  in  fact  directed,  (p)  But  an 
aliat  or  pfatries  need  not,  since  the  2  W.  4^  e^  39,  be  tested  ef 
the  return  day  of  the  first  writ,  imleBS  in  proceedings  to  ssrre 
the  statute  of  limitations,  (g)  With  respect  to  the  continoR^ 
tion  of  process  to  prevent  the  operation  of  a  itattOe  ofUmita^ 
tianSf  they  are  particularly  regulated  by  the  10th  section  of  S 
W.  4^  c.  39,  and  ranst  be  strictly  observed,  as  wih  be  shewn  in 
a  subsequent  distinct  chapter.  It  has  lioweyer  been  deesded, 
that  an  alias  capias  may  be  issued  more  than  foot  months  afker 
the  expiration  of  the  first  capias,  without  affecting  the  Tafidity 
of  the  former  writ,  and  the  continuances  between  the  first  writ 
and  the  subsequent  writ  may,  as  formerly^  be  entered  at  any 
time,r  unless  the  writs  were  issued  with  a  view  to  avoid  the  sta- 
tute of  Iknitations,  in  which  cMe  only  the  direction  in  secti^  10 
mnst  be  strictly  observed,  (r ) 

The  same  rule  farther  ordered,  that  the  alias  or  plmries  writ 
qfsummam  into  another  county  shall  be  in  the  foiowing  form : 

Wiiriam  the  Fourth,  &c. 

To  C.  D.  of ,  in  the  county  of ,  late  of ,  in  the 

county  of ,  [the  original  county].    We  command  you  as 

before  [or  often]  we  /uive  commanded  you^  &c.  {s)  [as  in  the 
writ  of  summons  No.  1  in  the  schedule  of  the  said  act]. 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the 
following  form : 

William  the  Fourth,  &c. 

To  the  Sheriff  of . 

We  command  you,  as  heretofore  we  have  commanded  the 


(f)  See  observations  of  Tiodal,  C.  J., 
in  Cimm  ▼.  Potter,  10  Bing.  444.  But 
the  plamtifF  may  hate  contvrrent  writs  of 
capias  into  different  eoauties  at  thi  wim 
time,  Dunn  ▼.  Harding,  10  Bing.  555 ; 
and-  eiis  nlpotL  the  same  affidavit  of 
debt,  RodmU  v.  Chapman,  1  Dowl. 
634;  1  Cfom.  &  M.  70,  S.  C;  and  in 
tk0^  ease  it  is  presomed  that  each  eenctW' 
rent  writ  would  be  independent  of  and 
not  refer  to  the  other.  But  in  the  case  of 
aii*  a^tas  or  phiriei  writ  of  capias,  it  has 
been  supposed  that  there  should  be  an 
affidavit  or  copj  of  affidavit  of  debt,  filed 
With  the  filacer  or  proper  officer  far  each 
eotmty,  per  Tindal,  C.  J.,  Dunn  v.  Hard- 
ing,  10  Bing.  555,  and  see  post,  219.  But 


see  ISO.  1,  e.  S9,  which  seems  onW  to 
require  one  affidavit  of  debt  to  have  beat 
made  and  filed,  or  left  hi  a  proper  offliDe. 

(q)  NiehoUtm  v*  Lemon,  4  Tjrr.  SOS. 

(r)  Id.  ibid,;  2  Dowl.  296;  2  Croro. 
&  M.  469. 

(<)  This  alias  or  plories  clause  is  ohIt 
required  where  an  dUae  or  plwriet  writ  li 
issned,  and  not  when  several  writs  of 
summoiM  or  capias  are  issued,  and  con- 
current at  the  tame  tune  in  different  cMn- 
ties,  in  which  case  the  writ  may,  it  is  pre- 
sumed, be  exactly  alike,  excepting  in  the 
name  of  the  sheriffr  and  residence  or  de- 
scription of  defendant ;  eemhle,  Dunn  v. 
Harding,  10  Bing.  553 ;  and  see  the 
form  of  praecipe,  id.;  potti  219,  uote  (y)* 
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9lm^%A ^,(/)  that  you  omit  not,  &c.  [aa  in  the  writ  of    ^^^f;J^- 

capiftB  No.  4  in  the  sebedcik  of  the  said  aet].  Gihbral 

And  the  9*th  rule  of  Hil.  Term,  2  W.  4,  orders  that  it  shall  — ^''"'^'* 
not  he  necessary  that  a  pturies  capias  be  stamped  by  the  clerk 
of  the  Urarrants  to  authorize  the  exigenter  to  make  oat  an 
exigent. 

With  analogy  to  the  decision  in  favour  of  concurrent  first 
writs  of  sunnnoifis  or  capias,  it  would  seem  that  there  might  be 
concurrent  alias  and  pluries  writs  of  summons  or  capias  into 
several  different  counties,  (u) 

Tfoeniy-second^  Although  there  is  no  endciment  requiring  rmmy  wioii 
more  than  one  affidavit  of  debt  to  be  made  and  filed  before  ottht  sop- 
arrest,  yet  for  a  long  time  it  was  supposed  that  upon  issuing  for  aUng  a  S^- 
^rery  process,  whether  a  dupKcate  of  the  first  writ  into  another  ^^^^^^ 
county,  or  an  afias  or  pluries  capias,  when  signed  by  an  officer  or  office  copy. 
who  was  a  different  person  to  the  signer  of  the  first  process, 
there  must  be  either  9l  fresh  affidavit  or  an  office  copy  of  the  ori- 
ginal ctffidavit  at  the  same  time  filed ;  so  that  the  defendant,  when 
he  had  been  arrested,  might  resort  there  and  obtain  a  copy  of 
the  affidavit  on  which  he  had  been  arrested.  (:r)  Bdt  thts  we 
have  seen  was  held  unnecessary  in  the  case  of  a  second  concur^ 
rent  writ  of  capias  into  another  county,  although  even  then  it  ' 
may  be  advisable  in  the  prcecipe  for  the  second  or  subsequent 
writ,  to  state  where  the  original  affidavit  Was  filed,  whereby  the 
defendant  would  be  informed  to  what  officer  he  should  apply 
to  obtain  a  oopy  of  such  affidavit,  (y)  Afteffwards^  it  was  beldy 
that  even  on  issuing  an  alias  or  pluries  capias  into  a  different 
eo«ttly,  no  fresh  affidavit  or  even  an  office  copy  was  noeetsavjr 
to  be  filed  with  the  officer  signing  and  iiisuiftg  the  latter,  prd^ 
vided  he  was  the  same  fUmer  or  officw^  or  evenf  the  same  de- 
puty who  signed  the  firdt  writ,  (is)  And  now  it  seems  that  the 
swetsfing  te^  any  second  affidavit  Is  in  no  case  reifuisite ;  htrt 
thail  it  suffices  to  file  an  offiee  copy  of  the  ot iginal  affidavit 
wMr  the  officer  who  signs  and  issues  an  afias  or  pluries  capias. 


^l)  See  the  last  nole^  either  before  the  officer  imiing  the  procoM 

Dmnn  v.  Harding,  10  Bing.  563  ^      or  in  Court,  or  before  •  judge  or 


SDowL 


80$,  S.  C.  sioner,  and  no  iotentioD  to  requlie  ieveral 

(x)  It  bM  been  supposed  that  the  IS  affidavits  appears  from  the  act. 
6.  I,c.  S9,  requires  the  affidavit  of  debt         (y)  thtnn  v.  Harding^  10  Bing.  555, 

to  be  sworn  before  the  issuing  of  even  where  see  (he  form  of  pfctcipe  as  thus ; — 

continued  process,  upon  which  tlie  de-  "  Oath  for  3001  as  per  affidavit  on  issn*  FormofPrsc^M 

fendant  is  actoally  arrested ;   see  argu-  ing  capiat  into  Middlesex.      November  of  Capioi  into 

ment  in  Cmin  v.  PotUr,  10  Bing.  443.  16, 1833."  another  county 

d«t  It  suffices    to    swear  the  affidavit         (s)  JBvans  v.  Bidgocd,  4  Bing.  6$. 
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and  that  only  when  such  oflScer  is  a  person  different  to  the 
officer  with  whom  the  original  affidavit  was  filed,  (a)  It  seemsi 
however,  as  the  safest  course,  to  be  advisable  in  all  cases  to  file 
with  the  officer  signing  or  issuing  every  second  or  subsequent 
process  of  any  description,  an  office  copy  of  the  first  process ; 
and  also  a  pnecipe  distinctly  referring  to  the  original  affidavit, 

as  thus  :—**' Oath  for  £ ,  as  per  qffidaviian  issuing  capias 

into  Middlesex^  November  16,  1833,"  the  form  adopted  in  a 
late  case.  (£) 


Twrnty-third, 
The  Precipe  ^ 
for  every  writ* 


TtDentjf'thirdf  Pnecipe.-— As  soon  as  the  body  of  mesne 
process  had  been  duly  filled  up,  and  before  it  is  taken  to  be 
signed,  it  has  always  been  the  practice  for  the  plaintiff's  attor- 
ney to  draw  up  a  pracipe  or  concise  memorandum  of  the  sub* 
stance  of  such  writ,  of  course  varying  according  to  the  nature 
and  particulars  of  each  writ,  and  although  the  uniformity  of 
process  act,  2  W.  4,  c.  39,  is  silent  as  to  such  praecipe,  this  is 
still  the  practice  in  all  the  Courts ;  and  in  the  Exchequer  such 
a  document  was,  by  a  particular  rule,  promulgated  before  that 
act,  but  still  in  force,  (because  not  inconsistent  vnth  its  provi- 
sions,) expressly  required,  (c)  and  which  must  specify  the 
county  into  which  the  writ  is  to  be  issued,  the  names  of  every 
party,  plaintiff  and  defendant,  the  name  and  address  of  the 
attorney  issuing  the  same,  and  the  day  of  the  date  on  which  the 
writ  shall  be  issued,  (e)  And  although  the  Court  of  Common 
Pleas  in  one  case  treated  thb  document  as  wholly  devoid  qf 


(a)  Bdkm'  ▼.  AUm,  7  Bar.  &  Cres. 
5t6 ;  Rodwell  ▼•  Chofinan,  1  Cromp.  & 
M.  70 ;  Cappin  t.  PoCter,  10  Bing.  441 ; 
Dunn  y,  Hard^t  id,  563 ;  tembU,  that  the 
aole  object  of  the  12  O*  1,  c.  99,  was  to 
require  on  affidavit  of  debt  upon  which  a 
party  was  to  be  arrested,  to  be  made,  and 
perhaps  JiUd  ;  so  that  the  party  swearing 
might  M  indicted  for  perjury »  if  he 
swore  falsely,  but  without  any  regulation 
requiring  more  than  one  affidavit ;  and 
qusare  now  whether  in  way  case  an  office 
copv  of  the  principal  affidavit  need  be 
filed,  and  on  what  legal  authority  it  can 
be  required  i 

(b)  Dunn  ▼.  Harding,  10  Bing.  553  ^ 
and  see  Cappin  v.  Fetter,  id.  441. 

(c)  Rule  xMich.  1  W.  4,  1  Tyr.  Rep. 
157;  Price's  Prac.  50;  Price's  Prac.  of 
all  the  Courts,  9S,  24  ;  Reg.  Gen.  Excb, 
Easter,  45  G.  3 ;  8  Price,  506  ;  1  Chitty's 
Rep.  186  ;  Tidd,  9  cd.  149,  154.  And 
see  Tidd's  Supplement,  1833,  pages  72, 
73, 77.  The  Rule  M.  1 W.  4,  in  &e  Ex. 
chequer,  is  thus:    "  That  a  precipe  or 


"  particnlar  of  every  writ  to  be  thereaner 
*'  issued  in  the  office  of  pleas  in  this 
"  Court,  containing  the  county  into 
"  which  the  same  shall  issue,  the  names  of 
"  every  party,  plaintiff  and  defendant 
"  therein,  the  name  and  addrea  of  the 
"  attorney  issuing  the  same,  and  the  day 
"  of  the  date  on  which  the  same  shall  be 
"  so  issued,  thall  be  deUvered  to  the  officer 
*'  of  the  Court  on  his  being  required  to 
"sign  such  writ;  and  which  praecipe 
"  shall  be  duly  filed  on  files  to  be  pro* 
"  vided  by  said  officer  for  each  term  and 
"  vacation,  according  to  the  county  into 
"  which  the  same  shall  be  issued,  which 
"  shall  be  kept  on  a  similar  file  by  the 
*'  officer  of  the  Court ;  and  to  wliidi 
"  precipe  any  attorney  of  this  Court,  or 
"  his  clerk,  shall  have  access  on  payment 
"  of  the  fee  payable  in  respect  thereof." 
See  Price's  Gen.  Prac.  23,  24,  in  note. 
It  would  be  desirable  if  this  rule  wer« 
extended  to  all  Uie  Courts ;  and  at  all 
events  its  requisites  should  be  observed 
in  practice. 
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utility,  and  termed  it  as  a  worthless  instrument^  {d)  it  never- 
theless is  useful  to  be  adopted  in  all  the  Courts,  so  as  to  pro- 
vide against  difficulties  and  disputes  respecting  the  terms  of 
the  writ  itself,  in  case  of  loss  or  non-production  of  the  original, 
or  of  the  copy  thereof  served  on  the  defendant,  {e)  or  of  some 
error  therein,  or  in  case  the  defendant  should  lose  the  copy  of 
the  writ  served  upon  him,  and  forget  and  be  unable  readily  to 
obtain  the  particulars  of  the  writ,  in  such  case  it  has  been  held 
that  a  new  writ  may  be  drawn  up  from  such  praecipe,  (/)  or  the 
defective  writ  might  be  amended,  in  cases  where  the  statute  of 
limitations  would  otherwise  constitute  a  bar.(jr)  By  refer- 
ence also  to  the  praecipe  of  a  capias  properly  framed  in  shew- 
ing where  the  original  affidavit  of  debt  has  been  filed,  the  de- 
fendant may  always  be  informed  when  he  may  search  for  and 
obtain  a  copy  of  such  affidavit.  (A)  The  praecipe,  however,  in 
K.  B.  and  C.  P.  certainly  has  been  treated  as  forming  no  essen- 
tial part  of  the  proceeding  in  an  action ;  and  it  has  been  held, 
that  a  variance  between  the  same  and  a  capias  will  not  in 
general  be  material ;  (i)  nor  need  it  disclose  that  a  capias  was 
indorsed  for  bail  by  affidavit,  (k)  The  subscribed  forms  of 
praecipes  will  for  the  present  suffice.  (/) 

Jd)  Boifd  ▼.  Durand,  9  Taunt   161 ; 
I  see  Udtame  ▼.  PameU,  10  Bing.  5SJ, 

(e)  Coppin  v.  Potter,  10  BIng.  445. 

(f)  MS.  in  a  case  where  in  answer  to 
m  plea  of  the  statute  of  limitations,  it  was 
necessaiy  to  reply  and  prove  the  isioliig 
of  a  writ  that  had  been  actually  delivered 
to  the  undertheriff  of  Kent,  and  lost  in 
his  oflioe»  be  was  allowed,  after  a  lapse  of 
several  years,  to  letum  non  est  inventus 
on  •  liresh  writ  framed  from  the  precipe 


in  the  office. 

Or)  Green  v.  TUnmU,  1  T.  R.  78f ; 
Adams  r,  Luckt  6  Moore,  113;  S  Brod. 
&  B.  23;  WalherY.Httwhtyy  1  Marsh. 
399,  5  Taunt.  853. 

(h)  Coppin  V.  Potter,  10  Bing.  441 ; 
Dunn  V.  Harding,  id.  553. 

(t)  MS.  1814, 1  Arch.  Pr.  K.  B.  4  ed. 
196,  note  (6). 

(fc)  Hwband  v.  PennOl,  10  Bhig.  531. 


CHAP.V. 

Othsk 

Gbnbrai* 

PoiNTt. 


(0  Middlesex.*  Summons.*  James  Atkins  and  Thomas  Adsms  against  Benjamin  por^  ^  ^ 
TborapsoD,  of  the  White  Hart  Inn,  Bamet,  in  the  County  of  Middlesex,  and  John  pmcipe  for 
Dewar  of  the  same  place  and  county.     On  Promises.*  Dated  Feb.  1«  a.  d.  1835*    By  ^^j^  ^f  mmii 
S.  p.  of ,  Attorney  for  the  Plaintiffs. 

Claim  indoned  £ debt,  £ cosU. 

Middlesex.    Capias  for  George  Dunn  against  Phillip  Harding,  of  Bamet,  in  the  Precipe  for 
cowity  of  Middlesex.    On  Promises.  By  Rhodes  and  Bbxvor,  CmuT 

16,  Chancery  Lane,  London,  Attoroies  for  (be  Plaintiff. 

Indorsed  for  bail  for  £ ,  by  affidavit. 

Indorsed  claim,  debt  £ ,  costs  £ . 

Devonshire.    Capias  for  George  Dunn  against  Phillip  Harding,  of ^  in  the  The  like  for  a 

eoonty  of  Devon.    On  Promises.  Rhodes  and  Beevob,  Coneurreni  ca>- 

16»  Chancery  Lane,  London,  Attornies  for  the  Plaintiff,  pf^s  into  an- 

Oath  for  £300,  as  per  affidavit  on  issuing  capias  into  Middlesex,  Nov.  16,  1833.t  other  oopnty. 


*  It  will  be  observed  that  the  form  of 
precipe  here  given  is  as  concise  a  state- 
ment of  the  ntbstanee  of  the  peculiarities 
of  the  writ  as  practicable.  Sometimes 
after  Middlesex  are  introduced,  "  to 
wit;**  and  in  lieu  of  the  word  summons, 


"  writ  of  summons;"  and  in  lieu  of  pro- 
mises, '*  action  upon  promises."  But  the 
above  concise  form  would  suffice. 

t  Sec  form  Uken  from  Dunn  v.  Hard- 
ing, 10  Bing.  553. 
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CHAf .  V.        Upon  the  particular  rule  of  tho  Court  of  Exeheqaer^  axpretdy 
KhMBMAt.      mpAnng,  as  w«  hare  seen,  a  &rmal  pnecipei  it  has  reeently 

?mur9.  been  dtcidad  that  the  mere  faet  of  a  prsBcipe  for  an  alian  capias 
not  bding  to  be  found,  is  no  ground  for  setting  aside  the  pro- 
needings  to  outlawry,  it  being  positively  sworn  that  a  proper 
prsaeipe  was  originally  Uft  in  the  oiBoe.(9t)  The  fibrmii  of 
prsBcipes  to  be  found  ui  the  books  of  praetiee  are  less  partieu^ 
lar  than  might  be  recommended;  as  for  instance,  in  describing 
the  plainti^  as  A*  B.  emd  oiksrs,  and  the  defendants  as  C.  D. 
and  oiher$,  although  the  rple  in  the  Exchequer  expressly 
requires  the  names  of  enery  party  to  be  inserted  in  the  pnedpe* 
As  a  general  riile  it  is  rseommended  that,  according  to  the 
yarying  circumstances  of  each  ease,  every  pnecipe  do  at  least 
state  condsely  eff&ry  parHeulai^iiy,  which  ought  to  be  filled  up 
in  the  blanks  in  the  printed  forms  of  the  writ  itself  and  indorse* 
ments  thereon,  so  that  in  case  of  loss,  the  plaintiff's  attorney, 
or  the  defendant,  may  at  any  remote  time  be  able,  by  search 
in  the  proper  office,  to  ascertain  the  exact  terms  of  the  writ 
that  had  been  issued. 

Twmny-fiurth,        Twetdy -fourth y  Signing  of  FTrl/.— The  writ  itself  is  usually 

By  what  officer  on  parchment  when  completely  filled  up,  and  with  the  memo- 
each  writ » to  ,  ,  -  •  %  ••.»«•  <■ 
be  Signed  and    randa,  notices  and  warnings,  whep  requisite,  printed  thereon  and 

^o''-  usually  also  with  printed  indorsemenU  {n  blank ;  (n)  first,  for 

the  insertion  of  the  sum  aoom  to  on  a  baibible  capias ;  secondly, 
for  the  name  and  residence  qf  the  pMnfiJTs  attorney,  or  the 
name  and  precise  residence  of  the  plaintiff,  when  suing  in  per- 
son, who  issued  the  writ  \  thirdlyi  for  the  amount  of  the  debt 
and  costs  intended  to  be  claimed  f  end  fourthly,  for  inserting 
the  day  tb^  writ  was  served  or  e^^^cuted.  The  parchment 
writ,  when  filled  up  in  all  respects  in  the  body  of  the  writ,  is 
to  be  taken  to  the  proper  offic^ri  to  be  by  him  duly  signed- 
The  offices  and  officers  are  different,  according  to  the  Court 
into  which  the  writ  is  to  be  returnable, 

TbeS  W«  4i  c.  39,  s.  l,enapts  that  every  writ  of  summons 
''  shall  be  issued  by  the  officer  of  the  Courts  respeeti^ely  by 
whom  process,  serviceable  in  the  county  therein  mentioned,  hath 
been  heretofore  issued  (torn  such  Court,  and  that  9uch  writ 
shall  be  served  in  that  county  5  but  8  &  4  W.  4,  c,  67,  after 


(m)  Probert  ▼.  Hogert,  3  Dowl.  170.         the  writ  is  sealed,  provided  they  be  be- 
(n)  It  is  not  material  whether  the  in-     fore  executed, 
dorsements  be  completed  before  or  after 


Digitized  by 


Google 


AND  PR0CEEDIKG6  THEREON  IN  GENERAL.  ^ 

ledtiiig  lii^  leypedien^y  that  $U  writs  in  JL.  B.  sbould  be  signed    ^^^^'  ^* 
by  ihe  mme  ij^c^r,  repealed  (bat  enactnaent  pro  tantOi  and     c^vkhal 
ammOed  Ibe  ruh  th^eoo  for  K,  B.  of  Mich.  T.  S  W.  4,  and      ^Q**^*- 
enacted  fr<Hn  aad  tftf^tbe  paseiog  of  the  latter  act|  all  writa  of 
aamniona,  distriagaa,  capjasi  aqd  detainer,  issued  into  Middlesw 
from  the  Conrt  of  King's  Beocbi  aball  be  signed^  iealed^  and 
iuued^  and  tbe  fe^  tb^eon  sbal)  be  takeo  and  aocotinted  for 
by  the  same  person,  as  all  the  aamo  vrits  are  whdn  issued 
ii^  OMother ameiytM  tbat  «ow  and  beneefiMrth,  wbim  a  writ  \» 
isaued  firom  a«id  returnable  in  tbe  Couri  qf  King's  Bench,  tbe 
amn^  is  iu  all  eases  to  be  ngne4  by  the  signer  oi  tbe  writs  at 
Am  Kmi^fi  otSw  at  tbe  bottom  of  King's  Beneb  WOk.lp) 

If  tbe  writ  be  from  tbe  Common  Phos,  it  must,  as  beretofor#, 
of  frbaitef  er  name  or  de^ption«  witbout  dietioetioo^  bo  signed 
m&^  by  tbe  Filacer  in  CUm  Courtj  Temple,  or  at  tbe  Cbief 
Justice's  Cbambers,  a(roordiBg  to  tbo  eouuty  into  wliieb  Ae 
writ  is  to  be  issued.  (;) 

When  either  of  these  writs  is  from  the  Exehequsr  it  is  to 
be  signed  by  one  of  the  masters  and  prothonotary  of  that  Court 
or  his  deputy  in  attendance  at  9,  Old  Square,  in  Lincoln's  Inn, 
in  the  name  of  the  chief  derk  of  the  pleas,  (r)  The  practice  of 
Exchequer  as  to  proceedings  there  in  outlawry  will  be  pre- 
aendy  considered. 

The  fee  to  be  paid  for  signing  is  fixed  by  the  rule  Mich.  T. 
3  W.4,  to  be  9s.  6d.  in  all  the  Courts.  In  the  King's  Bench, 
in  a  bailable  action,  the  affidavit  of  debt  is  usually  sworn  before 
the  oiBcer  who  signs  the  writ,  and  at  the  same  time,(«)  though  it 
may  be  preriously  sworn  in  Court,  or  before  any  judge,  or  before 
a  commissioner  in  the  country.  When  sworn  before  the  officer 
vrfio  signs  the  writ,  he  is  to  be  paid  one  shilling  for  the  S2|me. 
In  all  cases  the  affidavit  of  debt,  with  the  praecipe  for  the  writ, 
must  be  produced  to  the  proper  qfficer  before  tbe  writ  is  signed, 
and  is  immediately  tp  be  left  with  and  filed  by  him  before  a 


(r)  8  Ac  4  W.  4,  c.  er,  rape^Iipe  pro  filacers  for  40^  sign  i^l  writs  into  the  reit 

tanto  S  W«  4,  c.  ^,  aiul  njle  K.  Br  3  Qf  England.    Role  Hi|.  S3  G.  "5,  r.  $, 

W.  4.  and  tee  Areh,  C.  P.  [fl  ]. 

(f)  Inspej's  Ttnfi.  0.  P.  6  edit.  85;  S         (r)  Tidd,  7S. 
W.  4,  c.  S9,  s.  1,  Tis.  the  JUaeer  is  ap-         (i)  HowiTd  ▼.  WiViint,  7  Bar.  U  Cres. 

pointed  by  tbe  chief  jostice,  and  is  now  783.    If  sworn  in  the  coontrf ,  It  Is  sworn 

Mr.fiest,atth«icbi0rjMftice9'sebaqiben,  befiiie  %  oowmiAsioner  of  the  Oour^  in 

e^d  who  9SU  M  fiUcer  kt  Cumberland,  which  it  is  to  be  nied,  Hovnrd  w.  Brown, 

Devon,  Exeler«  Kingston  upon  Hull.  New-  4  Ding,  393 ;  and  i|  mnjr  be  swom  before 

castle,  Nortbmnberlaiid ,  York,  Yorbhire,  a  ooipmissioner  who  i^  attorney,  or  agent, 

and  WestmorlMKl  i  and  Mr.  VUuo   and  or  elerk  of  the  attorney  of  tbe  plaiutiff ; 

Mr,  Jeonioga,  Ko.  4,  Elm  Conrt,  est  as  rule  Hil.  T.  $  W.  4,  r.  6. 
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CHAP.  V.  bailable  writ  can  legally  be  issued,  (t)  In  C.  P.  also  the  affida- 
OiNBBAL      vit  ni«^y  be  sworn  before  the  filacer  who  signs  the  writ. 

^Q'^^  The  mode  of  signing  the  writ  in  the  King's  Bench  is  by  the 

signer  of  the  writs  writing  his  surname  immediately  under  the 
concluding  word  in  the  writ^  and  in  the  Common  Pleas  by  the 
filacer  writing  his  name  in  like  manner,  and  in  the  Exchequer 
by  the  master  writing  his  surname.  But  it  should  seem  that 
the  signing  of  a  writ  is  not  so  material  as  to  render  the  omission 
an  irregularity  that  can  be  taken  advantage  of;  and  provided  a 
writ  be  dult/  sealed,  the  Court  will  not  set  the  same  aside,  (u) 
because  the  signature  of  the  filaceV  is  a  mere  private  mark  for 
his  own  convenience  and  in  order  that  information  may  easily 
be  obtained  at  the  office,  as  to  who  was  the  filacer  who  issued 
the  writ,  (x)  and  although  the  writ  itself  is  signed  by  the  filacer 
or  other  officer,  yet  it  was  held  before  the  2  W.  4,  c.  39^  that 
such  name  need  not  appear  on  the  copy  served,  (y) 

Twenty-fifth,  Twenty-fifthi  Sealing  of  Writs. — Original  writs  issued  out  of 

Bj  what  officer  the  Court  of  Chancery,  were  not  only  in  the  king's  name^  but 
be&o^."  sealed  with  his  Crreat  Seal,  but  mesne  process  thereon  always 
issued  under  the  private  seal  of  the  particular  Court,  and  not 
under  the  Great  Seal,  and  are  tested,  not  in  the  king's  name, 
but  in  the  name  of  the  chief  justice  or  chief  baron  of  the  parti- 
cular Court,  (z) 

In  the  King's  Bench  and  Common  Pleas,  after  the  writ  has 
been  signed,  it  is  without  any  distinction  as  to  the  nature,  de- 
scription or  name  of  the  writ,  to  be  taken  to  the  Seal  Office  at 
No.  3,  Inner  Temple  Lane,  where  the  deputy  sealer  of  the  writs 
will  seal  the  same  on  being  paid  sevenpence.  (a)  By  rules  of 
K.  B.  and  C.  P.  no  printed  blanks  or  other  writs  are  to  be 
sealed  before  the  same  have  been  regularly  made  out  and  filled 
tip,  (Jb)  and  by  other  rules  of  those  Courts  no  signable  writs  are 
to  be  sealed  till  they  have  been  duly  signed  by  the  proper 
officer.  (6)  But  there  seems  to  be  no  such  rule  in  the  Exche- 
quer, and  there  the  practice  in  this  respect  differs  materially, 
and  n^rits  already  sealed  in  blank  for  names  of  parties  and 
other  particulars  may  be  obtained  from  the  bag  bearer,  or  even 
from  a  stationer,  and  may  be  afterwards  filled  up  and  then 


(t)  12  0. 1y  c.  29,  ••  2,  see  post,  chap- 
ter on  capias  as  to  the  affidavit  and  neces- 
sity for  filing  the  same. 

(tt)  Wihtm  V.  Joy,  2  Dowl.  182 ;  1  Legal 
Observer,  413,  S.  C. ;  Burt  ▼.  J^ekSn, 
S  Moore  &  Scott,  553  \  t  Dowl  747, 
S.  C. ;  and  see  CUattrbw^  ▼.  WUdman, 
2  Tjr.  276;  as  to  a  quo  minas  before  2 
W.  4,  c.  39,  Tidd.  Supp.  1833.  66,  n.(e). 


s 


276. 


Per  Tiodal,  C. 
CluUtrbwk  T. 


J.ul. 
Wiidmam, 


t  rjT. 


(t)  3  Bla.  Com.  273,  282. 

(a)  R.M.SW.4.S.2. 

(6)  Tidd,  9  ed.  54;  but  the  6  O.  1, 
c.  31,  s.  53,  there  referred  to,  only  ap- 
plies to  sheriff's  warrants. 
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signed  by  one  of  the  masters  or  his  deputy^  and  iii  addition  to     CHAP.  v. 
the  same  fees  of  2s.  6d.  for  signing,  and  7d.  sealing,  Id.  is  to       g^""al 
be  paid  for  the  bag  bearer  procuring  the  seal  to  be  affixed,,  and        Vqivts. 
Id.  to   the   stationer  for  the  parchment  and    printing  of  the 
form,  (r)     This  peculiarity  in  the  practice  of  the  Exchequer, 
however  on  principle  objectionable,  has  been  considered  ad- 
vantageous in  facility  and  expedition,  as  it  is  essential  in  that 
Court  only  to  take  the  writ  to  one  office  instead  of  two.    In  the 
King's  Bench  and  Common  Pleas  the  sealing  of  the  writ  is 
considered   of  principal  importance,  and  is  the  act  which  com- 
pletes its  authenticity,  (cf)  but  it  should  seem  that  in  the  Ex- 
chequer the  signature  of  the  officer  is  substantially  most  im- 
portant, because  the  writ  is  there  permitted  to  be  sealed  be- 
fore it  has  been  filled  up. 

Twenty-^xih,  Upon  a  review  of  these  several  proceedings  Twewty-iisth, 
and  requisites  the  practical  mode  of  issuing  a  writ  appears  to  IJjI^j^*'^,** 
vary  according  to  the  nature  of  the  writ,  and  in  some  respects,  vpon  istoing 
the  Court  out  of  which  it  issues.  As  regards  a  writ  ofsummons^  ncS!"  *"  ^^ 
the  plaintift*'s  attorney  having  received  his  retainer  and  instruc- 
tion to  sue,  usually  purchases  from  a  law  stationer  a  writ  of 
summons f  printed  on  parchment  with  blanks,  in  which  he  or  an 
intelligent  clerk  must  very  carefully  fill  in  the  varying  particu- 
lars, which  we  have  seen  are  principally  the  christian  and  sur- 
name of  the  defendant  and  statement  of  his  residence  of  place 
and  county,  the  form  of  action,  and  at  whose  suit,  carefully 
repeating  the  christian  and  surname  of  the  plaintiff  in  each 
blank,  the  Court,  and  the  day  on  which  the  writ  is  actually 
issued ;  and  therefore  the  blank  for  the  same  should  never  be 
filled  up  until  the  instant  before  the  writ  is  to  be  signed,  and 
at  the  office  of  the  signer  of  the  writ ;  the  practitioner  may  also, 
in  the  first  instance,  fill  up  all  the  proper  indorsements,  except- 
ing the  date  of  serving  the  writ  or  of  the  arrest,  which  must 
necessarily  be  left  in  blank  until  the  copy  has  been  actually 
served  on  the  defendant.  The  plaintiff's  attorney  then  pre- 
pares the  proper  prascipe^  the  form  of  which  we  have  con- 
sidered ;  (e)  and  takes  such  writ  and  praecipe,  and  in  bail- 
able actions  the  affidavit  to  hold  to  bail,  and,  if  not  already 
sworn,  the  intended  deponent,  to  the  proper  officer  for  signing 
such  writ,  and  who,  on  payment  of  his  fee,  signs  his  name  and  re- 
ceives and  files  the  praecipe  and  affidavit.  The  practitioner  then 


(c)  Price's  Prmc.  of  all  Uie  Courts,  t7,       552;  2  Dowl.  Pr.  C.  747. 

(d)  Burt  ▼.  Jackson,  3  Moore  &  Scott,         (e)   Ante,  «20. 
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takes  the  writ  tbufi  signed  to  the  Seal  Office,  if  the  writ  be  issued 
from  K.  B.  or  C.  P.^  where  the  proper  officer  seals  the  sam^ 
on  payment  of  his  {ee.(f)  In  the  Exchequer  we  have  seen 
that  the  writ  is  usually  sealed  in  anticipation,  (g)  The  attorney 
then  fills  up  at  least  as  many  blank  writs  of  iummonsi  printed 
on  papefi  as  there  are  defendants,  and  which  must  be  exad 
copies  of  the  principal  sealed  writ,  and  one  very  exact  copy  of 
which  must  be  delivered  to  each  defendant  immediately  after 
the  service  of  the  writ  of  summons  or  arrest  on  a  capias.  A  very 
small  variance  between  the  original  writ  and  the  copy  delivered 
would  be  fatal,  as  the  omission  of  the  s  in  sheriffs.  (Jk)  The 
writ  and  copy  or  copies  being  thus  complete,  both  are  usually 
delivered  to  an  intelligent  clerk  for  him  therewith  to  serve  the 
defendant  or  defendants,  or  if  the  process  be  a  bailable  capias, 
it  is  taken  to  the  office  of  the  undersheriff  of  the  proper  county^ 
who  on  receiving  the  principal  signed  and  sealed  writ  issues  his 
warrant  to  one  or  more  officers  of  the  sheriff,  who  wUl  receive 
firom  the  attorney  or[the  plaintiff  himself  a  very  particular  descrip- 
tion of  the  defendant,  so  as  to  secure  the  arrest  of  the  proper 
party. 

In  issuing  a  writ  of  capias,  it  will  be  observed  that  the  pio- 
ceeding  is  nearly  the  same  as  in  issuing  a  summons,  excepting  that 
it  is  preceded  vdth  the  affidavit  to  hold  to  bail,  which,  whether 
previously  sworn  in  the  country  before  a  conumssion^,  or  ia 
Court,  or  before  a  judge,  or  to  be  sworn  before  the  signer  of  the 
writ,  is,  with  the  writ  of  capias  and  pnedpe,  to  be  taken  to  the 
jHToper  signer  of  the  writ  and  delivered  to  him  with  bis  proper 
fee  before  he  signs,  and  he  then,  or  afterwards,  perhaps  at  his 
leisure,  files  the  prsBcipe  and  affidavit  The  writ  is  then  to  be 
sealed  the  same  as  the  writ  of  summons,  and  the  attorney  hav- 
ing made  perfect  copies,  then  proceeds  to  the  proper  office  of 
the  undersheriff  in  London,  or  forwards  the  writ  and  copies  to 
an  agent  in  tlve  country.  At  the  undersheriff 's  office  a  wartwU 
is  then  obtained,  directed  in  general  to  one  of  the  legolsr 
bailiffs  or  officers  of  the  sheriff,  and  delivered  to  such  offioer, 
who  thereupon  receives  particular  instructions  descriptive  of 
the  defendant,  and  i^roceeds  to  make  the  arrest. 


Twenty  utmth,       Twenty^scventh,  Consequences  of  Mistakes,  %€. — The  j 
M^Z^  2  W.  4,  c.  39,  and  its  schedule,  although  it  prescribes  diat 
oirtquinuiot     certain  forms  shall  be  observed,  is  in  its  own  terms  silent  as  to 


s 


Ante,  294. 
0)  Id. 

{h)  Uodgkhuon  ▼•  Hodghinton,  S  Nct. 
&  Man.  564;  2  Dowl.  5d5;  Nichol  ▼. 


Boyn,  10  BIng.  339;  Smith  ▼.  Paimtt.  t 
Dowl.  654 ;  Street  v.  Carier,  2DowL  671 ; 
but  see  post,  23f . 
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the  tBt^equetufe  ainQUob^ervanc^'    But  sect.  14,  autborizad  the     chap.  V- 
judges  or  a  majorj^jr,  including  the  chiefs  of  each  Court,  to  pro-      G^NEBAf 
90tt|iafft  geperal  rules  fpr  the  better  etiforciug  the  provisions  of      ^^"'"* 
the  irt,    apd  .9«|Bor4iog)y  the  judges,  by  their  general  rule  pre^rfb^y 
lifich.  1\  3  W.  4,  r-  10,  prdered, "  that  if  the  plaintiff  or  bis  2  w.  4,c.  S9, 
''attorney  shall  omit  pi  insert  or  indorse  on  aijy  icrtt  pr  copy  "f  'Rate^io?'^ 
"  tberppf,  ^»y  of  the  platters  required  by  the  said  act,  (2  W-  Mich.  t.  s  w. 
'f  4|  Oj  S9f)  to  b^  by  him  inserted  therein  or  indorsed  tberepD ;  omiMions°o  be 
*'  smh  a  writ  or  copy  thereof  shall  not  on  that  account  be  held  ^g^^f^ 
''oota,  but  may  be  §et  a^scfe  qs  trregular  upgn  appl$eqt$on  tp  be  der  writ  void, 
"  made  to  the  Court  out  of  which  the  same  shall  i^sue  or  fo  any 

The  gener^}  rtil^  mi  T.  %  W-  4,  rule  33,  orders  that  x\o  ap-  Bat  application 
plication  to  set  aside  process  or  other  proceedings  for  irregu-  ?°'*  be  made 
hirity  sbaU  ll>e  ^wed  unless  made  within  &  reaso^ffble  time 
(f  Yen  ill  yacation)^  (t)  and  even  iq  an  action  against  a  prisoner, 
^Ifo  fa  entitled  to  no  particular  indulgence  in  this  respect,  (h) 
Bor  if  ^be  party  applying  has  taken  a  fresh  step  after  knowledge 
of  th(^  irrpgul^ri^y ;  (i)  ^  it  should  seem  tb^t  in  general  pvpry 
inotion  or  crummons  pn  account  of  any  defect  in  a  writ  of  sum- 
vigps,  or  eapi^,  or  copy,  or  service  therepf,  actually  served  pn 
ar  npde  )cpoi|rn  fo  the  d^&nd^t,  should  be  made  toithin  the 
eigJtt  d^ys  allowed  for  appearance  or  bail  above,  or  at  least 
wyt^in  eiglit  days  after  hUJirst  inofvledge  pf  the  process,  and  at 
all  eventf  before  be  has  entered  his  appearance  pr  put  in  bail 
^bQ7p.(l)  ft  has  befSB  held  that  it  suiBced  to  mjake  the  application 
in  irespect  pf  the  irregularity  in  six  days  after  the  delivery  of  the 
copy  of  t|i^  writ  to  the  defendant.(/)  But  as  regards  a  distringas, 
it  ^aa  been  decided  that  ejg/^teen  days  after  the  seryiee  thereof 
VfB  a  vfBfy  unreasonable  delay,  in  objecting  to  the  ifrregularity 
of  the  indorsements  thereon,  unless  the  defendant  conld  sb^w 
ftbat  be  epuld  npt  come  earlier,  (m)  And  where  the  defendant 
bad  been  served  with  a  writ  on  25th  Qptober,  1834,  it  was  dc- 
ci4e4  ^9t  f^  inolion  tp  the  Court  to  set  aside  the  proceeding  for 
irregularity,  made  on  the  3d  November  following,  was  too  latOi, 
and  0))R??|d  h^ye  been  made  at  latest  on  the  Ist  November,  ^d 
tlieFefprp  the  rule  was  discharged  with  costs.  (»)  And  if  the  irre- 
giilanty  pccnx  in  vapation  it  shoqld  be  t^ken  iminedia^ely,  ^d 
the  party  must  npt  wait  till  the  term  and  then  move  the  Court.(e) 

ft)  EUiOon  y.  Robiiwm,  S  Cr.&c  M.  Tidd,7]. 

343 ;  Gumey  v.  Ht^kinton,  3  Dowl.  189.  (n)    TyUr  v.  Green,  Eicb.  Mich.  T. 

(k)  Primrose  v.  Baddeiey,  t  Crom.  &  1834,  9  Legal  Obs.  173. 

M.  46A.  (o)  Lem$  v.  Davmn,  3  Dowl.  t72^ 


(0  Smith  V.  Penned!,  t  Dowl.  654  ante,  ti  (a). 

(m)  Wri^  V.  Warren,  3  Moore  &  S.; 
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But  where  a  writ  was  in  trespass  and  indorsed  for  a  debt  and 
served  on  4th  October^  ISSS,  and  the  declaration  was  in  tres- 
_  pass  on  the  case  upon  promises,  and  was  delivered  on  29th 
October,  upon  a  rule  for  setting  aside  the  proceedings  on  the 
ground  of  variance  between  the  writ  and  declaration,  the 
Court  set  aside  the  writ  as  well  as  the  declaration^  saying  that 
the  objection,  on  the  ground  of  variance,  did  not  arise  until 
the  declaration  was  delivered,  and  that  objection  affected  both 
the  writ  and  declaration,  (p)  And  in  proceeding  to  outlawry, 
where  the  irregular  capias  had  been  filed,  the  Court  held  that 
the  defendant  ought  to  have  objected  within  a  reasonable  time 
after  he  might  have  searched,  and  that  it  was  too  late  afterwards 
to  object,  though  as  soon  as  the  defendant  had  actual  notice  of 
the  outlawry,  (q) 

The  objection  must  not  only  be  taken  within  a  reasonable 
time,  but  it  must  be  effectually  so  taken ;  and  if  a  judge  should 
even  erroneously  refuse  to  give  effect  to  the  objection*  it  will 
be  too  late  at  any  subsequent  stage ;  as  where  a  judge  had 
refused  to  discharge  a  defendant  arrested  on  a  capias  in  an 
action  irregularly  described  to  be  ^*  trespass  on  the  case  on 
promises,  and  after  such  refusal  he  executed  a  bail  bond  and 
put  in  bail  above,  and  the  bail  then  moved  the  Court  to  set  aside 
the  capias,  the  Court  admitting  that  the  writ  was  irregular, 
nevertheless  refttsed  to  interfere,  saying  it  was  too  late ;  (r)  the 
proper  course  would  have  been,  upon  the  first  refusal  of  the 
judge,  to  have  applied  to  the  Court.  The  Courts  and  judges 
have  so  frequently  expressed  their  disapprobation  of  ob- 
jections of  this  technical  nature,  and  their  satisfaction  when 
they  are  defeated,  (s)  that  a  question  naturally  arises*  then  why 
are  such  trifling  objections  suffered  to  have  effect?  The 
answer,  is,  that  when  the  legislature  have  'explicitly  declared 
that  it  is  important  to  observe  certain  forms  and  uniforwuty 
in  mesne  process,  the  judges  are  obliged,  in  order  to  secure 
observance  of  the  regulations,  to  enforce  them  strictly  in  indivi* 
dual  cases. 

It  has  been  truly  observed  that  the  object  of  the  judges  in 
promulgating  the  above  rule  of  Mich.  T.  S  W.  4,  18S2,  was 
not  to  create  or  increase  objections  to  process  or  to  render  them 
more  fatal  than  they  would  otherwise  have  been,  but  rather  to 
prevent  the  defendant  from  treating  the  writ  or  proceeding  as 


ip)  Edwardt  v.  Dignam,  4  T^r.  213. 
(q)  Lewif^,  Davison,  S  Dow).  $74. 
(r)  Gurney  v.  Hophuu(m,SDow\,  189. 


(s)  See  Hodgkinton  v,  Hodgkinson,  3 
Nev.  &  Mail.  566 ;  Gurney  ▼,  Hqtkinson, 
3  Dowl.  193. 
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altogether  void,  and  in  bailable  cases,  perhaps  bringing  an  ac 
turn  of  trespass  for  an  arrest  or  proceeding  under  the  irregular 
process^  for  if  it  had  not  been  for  that  general  rule,  process 
framed  differently  to  the  form  prescribed  by  statute  might 
have  been  absolutely  void;  {i)  but  at  the  same  time  the  de- 
fendant is  allowed  by  the  rule  to  apply  to  set  aside  the  writ  or 
copy,  if  the  Court  or  judge  should  deem  such  omission  an  ir- 
regularity, (t)  It  must  be  kept  in  view  that  the  rule  of  Mich. 
T.  3  W*  4,  is  strictly  confined  to  amissions,  and  that  therefore 
the  judges  are  not  precluded  from  making  rules  for  the  adds-' 
Hon  of  any  other  matters  in  improvement  of  process  or  the 
indorsements  thereon,  and  in  exercise  of  that  power,  it  will  be 
remembered  that  the  judges,  by  the  rule  5  of  Mich.  T.  S  W. 
4,  required  the  amount  of  the  debt  and  costs  claimed  to  be 
indorsed  on  process  when  issued  for  a  debt;  and  it  would 
seem,  that  provided  there  be  no  technical  material  omission 
or  alteration  in  the  sense  or  sound  {u)o(  either  of  the  prescribed 
forms  of  writs  or  indorsements  or  of  the  memorandum  of 
appearance,  practitioners  are  still  at  Uberty  to  add  whatever 
they  may  think  advisable ;  though  as  a  general  rule,  it  is  safer 
closely  to  adhere  to  the  forms  as  prescribed  by  the  statute  2 
W.  4,  c.  S9,  even  to  a  letter. 

We  have  seen  that  the  general  rules  to  be  observed  in  prac-  WbatDcvU* 
tice  have  either  been  prescribed  by  particular  statutes,  or  by  all  ^'^^  *^ 
the  Courts,  or  by  one  Court  in  particular.  When  prescribed 
by  statute,  (as  in  the  forms  in  the  uniformity  of  process  act, 
2  W.  4,  c.  39,)  they  must  be  strictly  observed,  or  the  process 
or  other  document,  defective  in  any  respect  technically  con- 
sidered material,  may,  on  motion  or  summons,  provided  it  be 
made  in  due  time,  (i.  e.  in  general  within  the  eight  days  allowed 
for  entering  the  appearance  or  putting  in  bail  above,)  be  set 
aside ;  and  in  the  earliest  cases,  after  the  2  W.  4,  c.  39,  and  rule 
Mich.  T.  3  W.  4,  thereon,  it  was  considered  that  any  argument 
that  the  defect  could  not  mislead  or  was  notin  matter  of  substance 
tenable,  because  the  expediency  of  the  regulation  was  matter 
fer  the  consideration  of  the  legislature:  and  having  been 
enacted,  Courts  of  justice  collectively  and  judges  indiridually 


(t)  Per  Bajriej,  B.  m  Price  ▼.  Huxley, 
2  Crom.  &  M.  211  ;  S  Dowl.  iSt-,  1 
Arch.  C.  P.  [<3]. 

(«)  It  wiU  be  obserred  tliat  in  one  of 
the  earliest  cases  on  the  statute  that  was 
the  rule  adopted  and  laid  down  by  the 
Court  of  K.  15.  and  tlie  contradiction  in 
he  cases   has  onij  been  in  the  application 


of  that  mle  to  each  particalar  case.  Se^ 
Hod^kinaoti  ▼.  Hodgkinton,  $  Ncv.  Ac  Man* 
565,  6 .  In  that  case  the  Court  mitapplied 
the  rule  by  holding  that  the  omission  of 
the  I  in  Middlesex  was  material  and  aU 
tered  the  sense.  See  CotUm  tr.  Berens,  i 
Dowl.  353,  where  the  Court  of  £sche- 
quer  held  the  omission  immatcriaL 
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are  bound  to  give  it  e£Fect|  by  setting  aside  every  proceeding 
that  deviates  from  the  prescribed  form  to  an  extent  evm 
teehnieaUy  materuU.  And  that  much  laxity,  doubt,  uneer- 
tainty,  and  confusion  in  practice^  has  arisen  from  allowing  nice 
and  refined  distinctions  between  what  prescribed  requisites  shatt 
be  hdden  merely  directory  and  what  imperaUte^  and  that 
attempted  distinctions  tendirtg  to  make  a  rule  nugatory  ought 
to  be  denied,  (u)  And  it  has  been  observed^  that  when  Courts 
begirt  to  decide  upon  nice  and  evanescent  distincdons  infinite 
triable  and  uncertainty  is  occasioned,  {x)  At  first,  the  Courtsi 
perceiving  the  encouragement  to  indolence  and  want  of  doe 
care  in  practitioners  in  not  adhering  to  prescribed  forms,  were 
even  more  strict  than  formerly,  as  regards  objections  of  this 
nature,  in  the  expectation  that  more  uniformity  and  certainty 
in  practice  would  ere  long  be  established,  (y)  This  result  may 
be  eoUectecl  from  the  numerous  decisions  dready  noticed,  but 
it  may  nevertheless  be  expedient  here  to  give  a  combined  tiew 
of  the  leading  decisions  even  at  the  risk  of  repetition » 

Where  a  defendant  was  detained  on  a  pluries  capias,  in  which 
a  blank  was  left  for  his  place  of  residence,  contrary  to  the  form 
No,  4  in  the  uniformity  of  process  act,  S  W.  4,  c.  S9,(2)  and 
also  where  the  residence  was  indorsed  instead  of  being  incor- 
poratedf{a)  the  Court,  in  the  first  case,  set  aside  the  service, 
and  in  the  last  the  bail  bond,  declaring  "  that  it  is  much  better 
**  for  the  pubUc  to  adhere  in  all  practicable  cases  to  the  strict, 
"  dose,  literal  compliance  with  the  forms  prescribed  by  the  act, 
"  ralber  than  to  yield  to  particular  cases  of  supposed  hardship 
*'  on  individuals  when  those  requisites  have  not  been  properly 
'' complied  with;" (6)  and  this,  even  in  a  case  where  it  was 
sworn  that  the  reason  why  the  defendant's  residence,  menlimied 
in  the  antecedent  process,  was  not  continued  in  the  pluries 
capias  was,  that  the  defendant  had  removed  and  it  was  not 
known  where,  (ft)  So,  as  respects  the  form  of  action,  although 
it  was  formerly  considered  that  *'  trespass  on  the  case  upon 
promises  "  was  the  correct  technical  description  of  an  action  of 
assumpsit,  yet  as  the  2  W.  4,  c.  89,  gives  the  form  ''  action  on 
promises,"  the  introduction  of  the  words  *'  trespass  on  the  vase 
upon  promises "  would  be  a  false  irregularity,  although  not  an 
omission  within  the  meaning  of  rule  10  of  Mich.  T.  8  W.  4; 


(tt)  Per  Taunton,  J.,  in  Ryley  v.  Bois' 
tomat,  1  Dowl.383;  Tomkim  v.  Chilcole, 
t  id,  187. 

(x)  Per  WilliamSi  J.,  in  Rex  v.  Newton, 
1  Adol.  &  Ellis,  f  44. 

Op)  King  r,  SkeffivgUm,  dXyr.  318. 


(%)  Roberts  ▼.  Wedderbutne,  1  Bing. 
N.C.4. 

(a)  Lindredge  y.  Roe,  1  Bing.  N.  C  6. 

(6)  Per  rindal,  C.  J.,  in  Roberu  v. 
Wedderburne,  1  Bing.  N.  C  6 ;  and  BC« 
Price  ▼.  Hwley,  1  Cromp.  &  M.  til. 
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and  it  should  seem  that  the  Court  would  not  reject  the  ob- 
jectionable words  as  superfluous  as  might  have  been  hoped ;  (c) 
and  although  in  one  case  the  Court  said>  that  a  capias  directed 
to  the  sheriff  of  London  instead  of  sheriffs  might  suffice,  yet 
that  as  the  2  W.  4,  c.  39,  s.  5,  requires  that  the  party  arrested 
shall  have  a  copy  of  the  writ  delivered  to  him,  if  the  supposed 
copy  were  sheriff  and  the  writ  sheriffir  the  variance  would  be 
fataL  (d)  This  last  decision  appears  to  require  even  more  ex- 
actness in  the  copy  of  the  process  than  in  the  process  itself, 
and  seems  to  negative  the  distinction  whether  the  deviation 
be  materktl,  for  whether  the  word  were  sheriffs  or  sheriff,  or 
Midsex  or  Middlesex,  it  should  seem  that  the  defendant  could 
not  wefl  be  misled  or  prejudiced  by  the  mistake,  for  the  mistake 
in  the  name  of  the  sheriff  was  not  connected  with  any  thing 
the  defendant  was  required  to  perform.  Where  the  copy  of  a 
capias  delivered  to  the  defendant  upon  his  arrest  omitted  the 
teste  or  date,  that  omission  was  holden  fatal,  (e)  And  in  a  later 
case  it  has  been  decided,  that  if  a  writ  of  capias  be  directed  to 
the  sheriffs  instead  of  sheriff  of  Middlesex,  it  is  fatal.  (/) 

Still,  however,  the  Courts  have  established  a  general  except  Miatokes,  not 
tion  to  the  rigid  rule,  viz.  that  if  the  sound,  or  sense,  or  mean-  ^^^^s  t^e 

*  1  T  •    «  1  *  ,  sense,  meaning, 

tng  of  the  wnt  or  copy,  or  an  mdorsement  thereon,  has  not  been  or  sound,  now 
altered  by  the  &nnssion  or  other  mistake,  then  the  deviation  ^J^" 
from  the  prescribed  form  will  not  constitute  an  irregularity  to 
be  objected  to  with  effect,  (g)  and  the  only  difficulty  is  in  the 
application  of  that  principle  to  particular  cases.  It  is  ad- 
mitted that  the  Courts  have  in  some  of  the  earliest  cases 
after  the  passing  of  3  W.  4,  c.  39,  decided  mistakes  to  be 
material  when  they  should  have  been  decided  otherwise,  (jf) 
Thus,  the  omission  of  immaterial  participles  in  either  the  writ 
or  copy,  not  altering  the  sense  or  meaning,  is  not  an  irregu* 
larity  of  which  the  Court  will  take  notice  ;  (A)  and,  therefore, 
where  in  the  copy  of  a  capias  served  on  the  defendant  after  his 
arrest,  the  word  " tlw^  before  "  rfa/e*'  and  the  word  "  Ay"  before 
'*  any  Judge**  were  omitted  in  the  usual  form  of  the  capias 
itself,  the  Court  refused  to  discharge  the  defendant  out  of 
custody,  though  it  was  argued  that  the  legislature  intended  that 


(e)  IRng  ▼•  Shfington,  1  Cromp.  k  M. 
363 ;  I  Dowl.  686  -,  Gwniy  ▼.  Hopkinion, 
3  l>owl.  189. 

(d)  Bsifidd  ▼.  Street,  10  Btng.  t7; 
Kiekwl  r.  Baifn,  10  Bing.  239;  1  Areh. 
K.B.  4  ed.  140;  Hodgkimon  y.  Hodg- 
hmum,  3  Ner.  &  M.  564 ;  and  see  Sutton  v. 
fhergm,  anU,  186, 187,  and  juM,  fSt  (n). 

(e)  P§rrmg  y,  Turmr,  3  Dowl.  15. 
CO  Barher  t.  Wcedon,  1  Cr.  M.  &  R. 


396 ;  Jac^aon  ▼•  JackMon,  id,  438. 

(g)  Hodgkinton  ▼.  Hodgkitaon,  3  Nev.  & 
Man.  565  ;  2  Dowl.  536 ;  CoUon  v.  Berent, 
3  Dowl.  253 ;  and  Sutton  v.  Burgeu,  pott, 
232,  admitting  the  principle  in  Hodgidnton 
V.  Hodgkinion,  but  denying  its  application 
in  tliat  case ;  and  see  Forba  v.  Mason,  3 
Dowl.  104. 

(h)  Forbes  v.  Masmi,  3  Dowl.  104,  and^ 
see  the  cases  in  the  next  note*. 
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the  prescribed  form  should  invariably  be  adopted,  and  that  no 
exertion  of  intellect  should  be  required  on  the  behalf  of  persona 
served  with  process  to  ascertain  whether  or  not  the  deviation 
was  material ;  and  Tindal,  C.  J.  said,  the  meaning  of  the  writ 
is  not  altered  by  these  omissions ;  and  therefore  the  copy  is  un- 
objectionable, and  the  other  judges  concurred ;  (i)  one  of 
whom  observed,  that  if  the  copy  served  should  omit  the  cross  to 
a  ^  in  a  word  in  the  writ  it  might  as  well  be  insisted  that  it  waa 
not  a  strict  copy;(Jc)  and  in  another  case  it  was  observed,  that 
bad  spelling  will  not  prejudice  unless  it  alter  the  seme,  as  if  in 
the  word  sheriff  one  of  the  fs  should  be  omitted,  that  would  not 
constitute  a  fatal  irregularity ;  (/)  and  though  we  have  seen  that 
where  the  I  had  been  omitted  in  Middlesex,  that  was  deemed  a 
fatal  irregularity :  (m)  yet,  in  more  recent  cases,  the  Court  of 
Exchequer  treated  that  decision  as  erroneous,  because  the  omis- 
sion of  the  I  did  not  alter  the  sense  nor  could  mislead  any  de- 
fendant ;(n)  and  in  the  last  case,  although  the  copy  of  the 
capias  delivered  to  the  defendant  after  her  arrest  was  thus : 
'^  take  Marian  Burgess  if  h  (instead  of '  she ")  shall  be  found  in 
your  bailiwick,  &c."  the  Court  discharged  with  costs  a  rule  nisi 
for  cancelling  the  bail  bond,  saying  that  the  inaccuracy  did  not 
alter  the  sense,  (o)  So  where  the  copy  of  a  summons  described 
the  defendant  by  the  name  Andrew  Bryon,  though  the  writ 
itself  was  Andrews  Bryan,  the  Court  held  the  variance  imma- 
terial, {p)  And  upon  a  motion  to  set  aside  the  service  of  a  writ 
of  summons  against  J.  F.  Partridge,  on  an  affidavit  that  the  de- 
fendant's real  name  was  John  Charles  Partridge,  and  that  he 
never  signed  any  document  by  the  name  of  J.  F.  Partridge ; 
on  shewing  cause,  a  bill  of  exchange  was  produced  signed  with 
ambiguous  initials  before  the  surname  Partridge,  and  an  affida- 
vit of  two  persons  was  produced  swearing  that  they  read  the 
signature  as  J.  F.,  Lord  Abinger  said,  the  dociunent  shews 
that  the  defendant  makes  his  C's  like  other  men's  F's,  and  if 
men  will  write  so  ambiguously  they  must  take  the  conse- 
quences, and  the  rule  was  discharged,  {q)  And  the  most  recent 
publications  on  practice  have  drawn  the  conclusion  that  it  is 


(i)  Pocock  r.  Ma$on,  C.  P.  Micb.  T. 
1834,  2  Bing.  N.  C.  245 ;  and  Legal 
Observer,  7  Dec.  1834;  Forhe*  ▼.  Masont 
3  Dowl.  104;  and  see  Tyter  v.  Bryan, 
%  Dowl.  640.  The  case  of  Hodgkinson  ▼. 
Hodgkiruovt  S  Nev.  &  Man.  565 ;  2  Dowl. 
536,  to  the  contrary  was  overruled  by 
Colson  V.  Berens,  3  Dowl.  253. 

(%)  Forbes  v.  Mason,  3  Dowl.  104. 

(/)  Nicol  V.  Boyne,  10  Bing.  339 ;  3 
Moore  &c  Scott,  812 ;  2  Dowl.  762. 


(m)  Hod^num  v.  HodgkinuUf  3  Nev* 
&  Man.  565  ;  2  Dowl.  .536,  S.  C. 

(n)  CoUon  v.  Bntnt,  3  Dowl.  253 ;  and 
see  Sutton  v.  Burgess,  Exchequer,  SUt 
January,  1835,  per  Parke,  B.,  and  Alder* 
son,  B.,  Mr.  Tyrwhitt's  MS. 

(o)  Sutton  ▼•  Burgess,  supra,  note  (n). 

M  Tyser  v.  Bryon,  2  Dowl.  640. 

(7)  Dennis  v.  Partridge,  Excb.  Janaarj 
2lsl,  1835. 
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only  iu  maierial  deviations  that  the  defects  will  be  treated  as  ir- 
regularities, (r)  The  term  material,  however,  has  been  so  tech- 
micaUjf  construed  as  in  some  cases  to  give  effect  to  objections 
which  in  ordinary  acceptation  would  be  considered  immaterial, 
for  who  but  a  lawyer  would  consider  that  the  omission  or  addition 
of  an  s,  in  the  description  of  the  sheriff  of  Middlesex  or 
sherifis  of  Londouj  can  be  material  as  respects  the  defendant^ 
more  especially  as  it  is  a  maxim  in  law  that  Courts  are  to  take 
notice  ex  officio  of  the  division  of  England  into  counties,  and 
not  even  a  lawyer  could  doubt  the  county  intended  ?(«)  The 
result,  therefore,  seems  to  be,  that  although  the  Courts  are  now 
indisposed  to  give  effect  to  summons  or  motions  on  account  of 
mistakes,  that  have  not  altered  the  sense  or  meaning  of  process, 
nor  could  have  misled  the  most  ignorant  person,  yet,  unless  in  the 
clearest  cases,  it  will  be  found  most  judicious  to  abandon  any 
objectionable  process  and  proceed  de  novo. 


CHAP.  V. 

Other 
General 

Points. 


Tweniy^hthy  Of  Amendments  before  executed. — If  a  mistake  Ttointy^glah, 
or  irregularity  be  discovered  in  the  writ  before  it  has  been  exe^  Md*reie»Un|  a 
euted  it  seems  that  it  may  as  of  course,  without  obtaining  the  writ  before 
leave  of  the  Court  or  a  judge,  be  amended,  and  afterwards  *"*"  ' 
even  twice  reseated;  and  this,  although  between  the  first  and 
subsequent  sealing  the  statute  of  limitation  had  run,  {t)  nor  is  it 
necessary  to  prove  the  time  of  resealing ;  and  before  the  2  W.  4, 
c.  39,  this  might  have  been  done  even  after  the  defendant  had 
been  served,  (u)  provided  a  term  had  not  intervened  between 
the  teste  and  the  altered  return  day  ;(t;)  and  it  seems  that  by 
the  present  practice  a  writ  may  be  altered  and  re-sealed  before 
it  has  been  served  or  executed  without  any  order  of  the  Court 
or  a  judge,  but  if  altered  without  being  resealed,  the  Court  or  a 
judge  would  set  aside  the  proceeding  on  payment  of  the  debt 
without  costs,  or  the  writ  might  be  treated  as  a  nullity,  (to)  unless, 
perhaps,  in  cases  where  a  statute  of  limitations  would  bar  the 
remedy,  when,  if  the  writ  issued  before  the  statute  had  com- 
{detely  operated  should  afterwards  be  amended,  it  would  have 
retrospective  validity  nunc  pro  tunc ;  and  where  a  writ  of  sum- 
mons, tested  in  time  to  save  the  statute  of  limitations,  was  re- 
seakd,  in  consequence  of  an  alteration  in  the  description  of  the 


(r)  Freeman  v.  Maion,  Mich.  T.  1854, 
C.  P. ;  9  Legal  Observer,  109  ;  T.  Chit. 
Arch.  K.  B.  4  cd.  112,  123,  515,  517, 
518,  530,  532;  and  1  Arch.  C.  P.  [23]. 

(«)Slnst.  557;  March's  Rep.  124; 
Res  V.  Greep,  Comb.  463. 

(t)  Braithwaite  ▼.  Ld,  Mountfcrd,  2  Cr. 
&M.408;  4  Tyr.  276,  S.  C. 


(tt)  Urail  r.  MiddUton,  1  Chilty's  Rep. 
321 ;  Anon.  id.  398. 

(o)  Durdtn  v.  Hammond,  1  Bar.  &  Cres. 
Ill;  2DowI.&R.211,S.  C. 

(w)  Siggers  v.  Sansom,  3  M.  &  Scott, 
194 ;  2  Dowl.  746,  S.  C. ;  Anon.  2  Cbittjr's 
Rep.  237 ;  Tayhr  ▼.  PkilUpt,  3  East,  155. 
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piudeot. 


defendant  and  the  county  in  which  he  resided,  and  was  not 
senred  until  after  the  six  years  had  elapsed^  it  was  decided  that 
the  resealing  did  not  amount  to  a  re-issuing  of  the  writ  and  that 
it  was  not  necessary  for  the  writ  to  shew  when  the  resealing 
took  place  ;(t)  but  if  the  name  of  one  county  for  another  be 
substituted  without  resealing,  the  Court  will  set  aside  proceed- 
ing for  irregularity  and  without  costSj  notwithstanding  die  de- 
fendant obtained  an  order  to  stay  proceedings  on  payment  of 
debt  and  costs,  and  the  Court  observed  that  the  attorney  in  so 
altering  the  writ  had  been  guilty  of  gross  miscondnct,(y) 

If  serviceaMe  process  has  been  executed  by  service  of  the 
copy  upon  the  defendant  and  a  material  defect  be  discovered, 
and  it  be  apprehended  that  the  defendant  will  take  advantage 
of  the  irregularity,  then  the  safest  and  least  expensive  course  is 
to  serve  a  written  notice  on  the  defendant  not  to  appear  and 
that  the  writ  or  the  service  is  abandoned ;  (z)  after  which,  in 
case  the  defendant  should  move  the  Court  or  take  out  a  sum* 
mons  to  set  aside  the  proceeding  for  irregularity,  the  Court  or  a 
judge  would  refuse  and  discharge  the  application, (a)  and  after 
service  of  such  notice  the  plaintiff  might  proceed  de  novo  if  the 
writ  were  defective,  or  serve  a  iiresh  copy  if  the  defect  were 
merely  in  the  service,  (ft)  The  form  of  notice  in  the  note  may 
be  applied  to  each  case  as  circumstances  may  vary.(d)  A 
similar  notice  might  be  given  where  the  defect  is  in  bailable 
ptocess  or  in  the  copy  thereof  delivered  to  the  defendant. 


Tv/eruy-ninth,         To^entif^nintk,  Of  Amendments  after  executed  when  not  aUow- 
?LT^of!^pTs  «rf-— Before  the  uniformity  of  process  act,  2  W,  4,  c.  39,  the 


(x)  Braithwtuie  v.  Let.  Mwntf<fri,  2  Cr. 
&M.  408. 

(y)  Siggen  T.  Samm,  3  M.  &  Scott, 
194;  «Do  ■  "^ " 


Form  of  notice 
to  defendant  not 
to  appear  to 
process  dis- 
cofered  to  have 
been  irrcgolar. 


>mrl.r45. 


(t)  Sec  forms,  infra,  note  (b), 
(a)  Tidd's  Sop.  €5 ;  ChHty't  Sainiury, 
SO;  4  Man.  &R,  100. 


(b)  In  the  King's  Bench  (tnr  ^  Common  Pleas  "  or  '*  Exchequer.") 

i  A.  B«  plaintiff; 
Betweenc  and 

(  C.  D.  defendant. 
Take  notice,  that  as  a  defect  has  been  discovered  in  tlie  tcrit  tf  mnmont  (or  capias) 
issued  in  this  cause,  (or  "  in  the  copy  of  the  writ  of  summons  (or  capias)  senred  on 
joQ,")  the  plaintHf  hereby  abandons  tfac  said  writ  (or  **  abandoiis  the  service  of  te 
said  copy  ")>  ^"<^  ^^^  u°^*'  further  notice  the  plaintiff  will  not  take  or  require  yoa  to 
take  any  further  proceedings  in  this  cause,  and  you  are  not  to  appear  (or  "  pot  in  bail 
above ''),  nor  are  you  to  take  any  proceedings  to  set  aside  the  said  writ  or  the  service 
thereof,  or  the  copy  of  the  same,  and  if  you  have  hicnrred  any  necessary  expense  the 
plaintiff  will  hnmediately ,  on  being  informed  thereof,  pay  the  same.    Dated  this  — — ^ 

day  of ,  A.  D.  1835. 

To  Mr.  C.  D.  the  above  £.  F. 

named  defendant.  plaintiff's  attorney. 

See  another  fbrm^  Tidd's  Appendix,  chap.  ii.  s.  4 ;  and  T.  Chitty's  Forms,  698 ;  Imp. 
K;  B.  494;  4  Man«  &  Ryl.  100. 
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Courts  A^uendy  permitted  amendttients  of  mesne  as  well  as  ^^^*  ^' 
fifid  process^  upon  paymenl  of  costBi  (though  in  general  not  so  GsKnuL 
aa  to  iifi^  baU,)  and  it  was  frequent,  when  a  defendant  had  P^'''"'- 
obtttbed  a  rule  nisi  for  setting  aside  process  for  irregularity^  for  J^JJ^^^t 
a  plaintiff's  eottflsel  to  fatrve  for  and  obtain  a  ctoss  rule  for  leave  allowed. 
to  anKnd,  and  the  respective  rules  came  on  to  be  heard  at 
the  same  tufie|(c)  and  a  capias  ad  sattsfacienduui  is  still  fre- 
quently amendedi  (d)  And  unquestionably  the  Courts  itill  have 
jvfisdietion  and  pot&er  to  permit  mnemhnent$  in  all  cases ^{e) 
and  they  will  eMTcis^  it  when  great  faijury  would  otherwise 
ensue,  as  whete  it  would  be  too  late  to  commence  a  fresh 
aeti«m  \  (/)  but,  As  a  nde  of  praettce,  all  the  judges  have>  in 
order  the  better  to  compel  the  t^bsetvance  of  the  directions  in 
the  nniforoiity  of  process  act^  com6  tb  a  resolution  not  to  permit^ 
afier  process  has  been  executed^  any  Hmendment  of  irregularitiM 
contravening  the  forms  prescribed  by  that  aet^  (g)  excepting  in 
cises  ^here  a  stiitnte  of  fimitation  would  otherwise  bar  the 
remedy,  (A)  when  the  Court  wiH  permit  such  amendments*  (<) 
Nor  will  diey  permit  amendments  even  of  mistakelK  in  a  mere 
matter  effacti  as  in  the  name  of  a  defendant (il)  or  plaintiff.(/) 
Bttt  wlien  the  defect  is  metely  in  the  nonobservanoe  (tf  sbiiie 
matter,  enjoined  oaly  by  It  mk  of  Court,  a  less  strict  practice 
in  aDewing  an  amendment  preTa3B.(m)  When  the  deviation  is 
from  l3ie  fortns  enjoined  by  the  stats^e^  they  consider  they  have 
no  discretkni  but  must  enfimse  the  enactment;  but  tbst  a  de- 
piurture  from  or  nonobservance  of  ft  rule  made  by  ttie  judges 
themselves  ought  not  to  be  so  rigorously  punished,  in)  Thus  the 
indersement  of  the  debt  claimed  and  costs  is  not  required  by  ff  W. 
4^  c  39|  but  only  by  the  rule  Mich.  T.  3  W.  4,  a.  1^  ISSS^  r.  6^ 
and,  therefore,  if  omitted  or  imperfect  Ibe  Courts  now  in  generid 
permit  the  plaintiff  to  amend  on  payment  of  costs  and  allowing 

.  .  ..  T  -  ■  ■  .1  I  .!■■      I.I      .1  ■  I      .1.1  ^  ■  ■!         I     tl     ill 

(e)  See  authorities  cited  in  BvJUld  r.  kinton,  3  Nev.  6c  Man.  565 ;  Lakm  v. 

Strett,  10  Bing.  27  ;  Inman  v.  Huisk,  t  Mastie,  4  Tyr.  839 ;  CoUm  r.  Bcrem^  S 

New  Rep«  ISS ;    Mar0i  ▼.  Blaehf&r^  1  Dowl.  fSS. 

Cbit^s  Bep.  323;  Bradtluiw  t.  Davn,id,  (h)  Ante,  173 ;  but  tlie  Coorts  permit 


574 ;  WiJteling  v.  Wat»n,  1  T^r.  377.         amendments  of  ca.  sa.  and  other  final 

(d)  M'Cormaek  t.  MHton,  S  Nev.  k     process; 
Uan.861.  £1.330. 


(e)  Becentij  <be  Court  permitted  fhe  (t)  Morton  r.  9Usmford,  3  Tjrr.  866 , 

aBMndment  In  the  teste  of   a  writ  of  Lokm  ▼.  Moano,  4  Tyr.  839* 

certiocBri  from  Tftcation  onto  the  preceding  (k)  Antt,  173. 

tenB<  rithoagh  the  jodgment  of  an  inferior  (J)  Anlo^  200. 

Court  Iwd  Uiereby  been  irregularly  re-  (m)   Urquhart  r,  Dick,  3  Dowl.  17; 

moved;     BotBetl    Y«    Bnedon,    9  Legal  Coltes  t.  morptth,  id,  234;   SMttey  v. 

Observer,  299,  300.  Jacob,  5  Moore  fie  S.  67 ;  3  Dowl.  101, 

(/)  Ante,  173 ;  Norton  ? .  Borou/rh  of  S.  C. ;  Hooper  v.  Walker,  1  Cromp.  M. 

Stamford,  1  Cromp.  6c  M.  773 ;  2  Dowl.  fie  R.  437 ;  3  Dowl.  167,  S.  C. ;  ante, 

96, 8.  C. ;  BOotr  v.  Neave,  3  Tyr.  233.  213. 

(g)  Per  PaAe,  B.,  Easter  T.,  1834, 1  (n)  Cooper  V.  WaUter,  3  DtJwl.  167. 
Arcb.  C.  P.  [23]  ;  Uod^n$on  ▼.  Hodg- 
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any  and  what 
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tween a  defect 
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copy. 


the  defendant  four  days  for  paying  the  debt  and  costs  if  he 
think  fit;(o)  and  n^here  a  motion  had  been  made  to  cancel  a 
bail  bond  on  an  objection  of  that  nature,  Parke,  B.  stated  that 
he  had  conferred  with  the  judges  of  the  other  Courts  and  they 
thought  it  proper  that  a  plaintiff  in  these  cases  should  have 
leave  to  amende  and  that  he  should  be  allowed  to  shew  the 
amendments  as  cause  against  the  rule  for  setting  aside  pro- 
ceedings and  which  would  be  accordingly  discharged  upon  pay- 
ment of  costs,  the  defendant  being  allowed  four  days  from  the 
time  of  the  amendment  to  pay  die  debt ;  and  it  was  recom- 
mended by  the  Court  that  notice  to  that  effect  should  be  ^ven 
to  the  plamtiff's  attorney  that  no  further  proceedings  should 
be  had  if  he  would  take  out  a  summons  to  amend,  and  pay  the 
defendant  his  costs,  occasioned  by  the  irregularity,  up  to  that 
time,  but  that  if  he  refused  to  do  so,  then  the  rule  as  prayed 
was  to  be  drawn  up.(p) 

A  distinction  was  at  first  taken  between  the  mistake  in  the 
copy  of  the  writ  served  upon  the  defendant,  and  a  mistake  m 
the  unit  itself,  upon  the  supposition  that  the  latter  was  the  act 
of  the  Court  itself  but  the  copy  merely  the  act  of  the  defendant 
and  that  although  possibly  the  Court  might  permit  an  amend- 
ment in  the  writ  as  being  its  own  act,  no  such  amendment  could 
be  admitted  in  a  copy,  (q)  But  as  the  writ  and  copy  are  alike 
prepared  in  the  office  of  the  plaintiff's  attorney  without  any 
interference  of  the  Court  or  even  one  of  its  officers,  (excepting 
the  mere  acts  of  signing  and  sealing,)  there  is  not  on  principle  any 
such  distinction,  (r)  And  certainly  in  practice  no  such  distinc- 
tion now  prevails,  and  a  mere  mistake  in  spelling  in  the  copy,  not  - 
altering  sense  or  sound,  is  not  now  material ;  (s)  and  Vaughan, 
B.  observed,  that  if  the  cross  to  a  f  of  the  "  the  "  in  the  writ 
were  omitted  in  the  copy  it  could  not  strictly  be  a  copy,  but  still 
could  such  an  omission  be  treated  as  a  fatal  irregularity  ?(«) 


and  bow  to  ol>* 
ject  to  writ  or 
copj  and  of  mo* 
tiant  andfum- 
nunu  and  for  ir- 
regohritiei,and 
#lien  and  bow 
to  be  ffiade.(t) 


Thirtieth,  Of  objections  to  writ,  ftc. — If  the  copy  of  the  writ 
delivered  to  the  defendant  be  defective,  he  may  reasonably  sup- 
pose that  the  writ  corresponds  and  is  equally  defective,  and  may 
with  propriety,  unless  he  has  previously  ascertained  that  the 
writ  is  perfect,  move  or  obtain  a  summons  to  set  aside  as 


j;©)  Cooper  Y.  Walker,  3  Dowl.  i6f ', 
Shirley  ? .  Jacobs,  5  Moore  &  S.  67,  68. 

(pj  Cooper  r.  Walker,  3  Dowl.  167. 

{q)Byfield  V.  Street,  10  Bing.  28;  2 
Moore  £S.  812 ;  2  Dowl.  7S9,  S.  C. 

(r)  Per  Taanton,  J.,  in  Hodgkinton  r. 
Hodgkinton,  3  Ney.  &  Man.  565. 


(s)  Forbes  v.  Mason,  3Dowt.  104;  and 
as  to  mmpdling  in  a  copy  see  Nicol  r. 
Boyn,  10  Bing.  340,  341 ;  and  see  Tyser 
T.  Bryan,  9  Dowl.  610. 

(t)  See  post,  as  to  irregularities  in  ge* 
neral. 
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wcB  the  writ  as  the  service  of  the  copy.{u)  But  if  the  service  CHAP.  v. 
be  regular  and  only  the  writ  itself  irregular,  then  the  applica-  Gbhirai. 
don  should  be  merely  to  set  aside  the  writ.(««)  ^<>'^^»' 

And  in  some  cases,  although  an  irregularity  may  have  al- 
ready occurred,  yet  if  the  same  be  afterwards  repeated  or  co»- 
tinued  in  a  subsequent  stage,  it  may  suffice  then  to  take  the 
objection^  and  therefore  although  a  writ ''  in  an  action  of  tres- 
pass** havmg  been  indorsed  for  a  debt  of  11/.  12s.  9d.  might 
have  been  objected  to  immediately,  yet  if  the  plaintiff  after- 
wards declare  in  assumpsit,  it  is  not  then  too  late  to  move  to 
set  aside  the  proceedings,  (j)  It  is  considered  better  here 
only  to  advert  generally  to  the  necessity  for  immediate  ac- 
tivity of  a  defendant  on  his  first  knowledge  of  process  having 
been  issued,  and  to  consider  the  subject  of  itio^joim  and  summons 
on  account  of  irregularities  in  a  subsequent  separate  chapter. 

With  respect  to  the  time  within  which  the  application  to  set  TuMforap- 
aside  the  proceedings  for  irregularity  should  be  made,  the  gsfie-'  ^^^^^' 
ral  long  established  practice  of  the  Court  requires  the  application 
to  be  msAe  promptly,  so  as  to  prevent  an  increase  of  costs,  and 
the  rule  33of  Hil.  T.  S  W.  4,  expressly  requires  the  motion  for 
an  irregularity  to  be  made  within  a  reasonable  time,  {y)  And  it 
should  seem  that  the  motion  or  summons  on  account  of  irregu- 
larity in  a  writ,  or  copy,  or  service,  should  be  within  the  eight  days 
allowed  for  entering  the  defendant's  appearance  or  putting  in 
baQ  above.  The  rule  10  of  Mich.  T.  3  W.  4,  also  authorizes 
the  application  to  the  Court  or  a  judge,  and  a  judge  has  there- 
fore jurisdiction  to  interfere  in  vacation,  and  when  an  irregu- 
larity is  discovered  in  vacation  a  summons  must  be  promptly 
obtained,  and  before  the  party  objecting  has  himself  taken  a 
fresh  step  after  notice  of  the  irregularity.  {«)  But  where  the 
plaintiff  had  improperly  indorsed  on  the  summons  a  larger  sum 
than  was  due,  the  Court,  even  after  improper  delay  on  the  part 
of  the  defendant,  on  motion,  stayed  the  proceedings  on  payment 
of  the  debt  and  all  costs  incurred  up  to  the  time  of  the  motion, 
but  without  paying  the  plaintiff's  costs  of  the  motion ;  (z)  and  if 
a  declaration  be  delivered  on  2Mi  October,  thereby  shewing 
an  irregularity  in  an  indorsement  on  the  writ  of  the  debt 
claimed,  the  defendant  should  take  out  a  summons  immediately 
within  eight  days,  and  before  the  1st  November  following.(«)  As 


(•}  EaAtr  r.  Jarman,  1  Dow].  655 ;  (y)  Ante,  9S7. 

Ccken  V.  Waium,  3  Tyr.  «38 ;  Border  y.  (t)  Per  Bayley,  B.  in  EUiston  ▼.  Bo- 

Xrvl,  3  Dowl.  150.  bituon,   S  Cr.  &  M.  345  ;   4  Tjr.  «14; 

(r)  Edwards  v.   Dipian,t  Cromp.  &  ante,  227. 
M.346J  4Tjr.  «13,  S.  C. 
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^e^pfoU  the  modp  or/or#>pf  t^kii)gtbeo)^(SGtioii,  U  wpuI4  q^in 
thfit  if  tbft  irr9gttkFity  be  cpiiAned  |^  tbf  wiit,  tba^  fhf  itf^tioft 
or  summons  should  heto^f^  {uiide  only  s^cb  writ »  wd  in  one 
M69  wbefe  th#  wri^  was  irregular«  but  tbe  service  w^n  r^gular^ 
and  tbe  ii#f0pd^n(;  pioved  tp  set  aside  tbe  ^^fmice  for  irregularity, 
tbe  Court  discb^rg^d  tbe  rule,  (a)  3o  wbere  tbe  defendant 
rnnut  be  aware  tbat  th^  writ  is  sufficient,  and  |bi|(;  tbe  papy  4er 
iif  ^Tpd  Of  tb^  service  tbereof  alone  i^  irregular,  tben  perbapi 
bis  motian  or  sufpmpns  sbopld  only  be  U>  80t  aside  tbe  latter. 
Bu|;  in  general,  wben  tbe  copy  delif  $r^d  is  defept}?ej  tbe  der 
fendant  may  reasonably  suppose  tbat  tbe  writ  itfelf  mtff  poqrer 
spondf  and  lu»  inay  tbere^re  fairly  apply  to  set  asida  l^ati,  and 
akbongb  tbe  vni  afterwards  appear  sufficient  but  tbe  popy  19 
defeptiye^  tb^  defand^t'e  appli^atipn  will  suppeed  prp  tantQf  (6) 
It  seem^  tberefore  to  be  advisable  ip  general,  when  tbe  copy  de- 
livered Ml  insufficient*  to  apply  to  set  #side  tbe  writ  and  copy 
and  service,  nnlese  it  bus  been  previously  ascertained  tbat  t)i« 
writ  itself  was  sniQpientj  in  whipb  case,  if  the  r^lg  §boi||4  rtquirie 
too  mupbi  tbe  Court;  nngbl;  refill  posts, 

It  is  nsual  when  tber^^  i§  an  omission  ip  the  writ  or  copy 
served  to  draw  up  tbe  ri)le  nisi  for  caneelliug  the  bail  bnnd  or 
discharging  tbe  defendant  ont  pf  pustody,  or  setting  acfide  tbe 
wrii  p?  service  &r  a  defendant  to  ma^e  ii  part  pf  tbe  tpriw 
•*  o;»  his  entering  0  fiQmmon  appearance/'  wbicb,  if  accepted, 
wonld  prepltide  tbe  plaintiff  frpm  commencing  a  Aresb  aptipa  mr 
arrastiBg  bim  again  >  bnt  this  is  entirely  optional,  and  9fm  ijm 
Court  conid  not  witliout  tb.e  defendant'^  consent  order  sneb 
appearances (c)  nor  if  o^red  by  tbe  defendant  is  the  plaintiff 
bonndi  at  least  in  a  bailable  actipn,  to  accept  such  coinmon  ap- 
pearanpe,  for  he  might  resolve  tp  arrest  the  defendant  in  »  &esh 
%ciion.  (p)  Bnt  in  order  tp  arrest  again,  an  application  at  Cbam- 
hers  abould  be  made  for  leave  to  arrest  a  second  tinie,  and  die 
pUintiffmust  i^rst  discpptinne  bis  formepr  action,  (d) 


S^riS  to  Thirtyiflrsi,  The  intended  writ  having  been  duly  filUd  up 

flerve  or  execute  on  parehtnetit,  BXiA  Signed  and  sealed,  and  a  fTr^cip^  thereof 

*®  ''"^-  left  at  the  proper  office,  and  all  the  indorsements  to  be  made 

antecedent  to  service  or  execution  having  been  property  fiHed 


(a)  Hasker  v.  Jarman,  t  DowJ.  654 ;  (c)  Pgrring  ?.  Turner,  S  I>a»l.  1$,  16, 

and  see  Calun  v.   WatsoSf  3  Tyr.  238  ;  and  Jackiou  v.  Jackson,  3  Dowl.  182.  as 

Tidd,  Sttpp.  1833,  p.  7.5.  to  a  second  arrest. 

(6)  Hadcer  v.  Jarman,  t  DowJ.  665.  (rf)  JadiSO»  v.  Jachon,  S  DowJ.  18f . 
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up,  the  pUantiff't  attorney  should  make  at  least  as  many  fair  chap.  v. 
and  exaei  copies  of  the  whole,  (without  contractions,  upon  <^"  ^^l 
paper,  and  which  are  usually  printed,)  as  there  are  defendants,  Pqiwti. 
so  as  10  senre  and  leave  with  each  defSindant  one  copy  of  such 
process.  Indeed,  it  seems  prudent  to  make  and  carefully  ex- 
amine  at  least  one  copy  of  the  writ  nu>re  than  may  be  required 
to  be  served,  so  as  to  have  the  same  ready  to  be  annejted  to 
and  verified  by  any  affidavit  that  may  afterwards  arise,  and  it 
would  even  be  advisable  to  file  in  the  attorney's  office  an  ex<- 
amined  copy  in  every  cause.  In  serviceable  process,  as  a  writ 
of  sonmons,  the  person  who  is  to  serve  each  copy  should  keep 
Am  original  and  all  such  copies  until  the  latter  have  been 
served.  But  in  bailable  process  the  original  capias  and  the 
copies  thereof  are  to  be  delivered  to  the  undersheriff  of  the 
pvoper  county,  and  after  the  warrant  has  been  obtained,  then 
to  the  officer  who  is  to  execute  the  process,  so  that  he  may 
have  the  same  ready  to  produce  to  (be  defendant.  (/) 


T%iri^$eeomd,   The  writ,  whether  serviceable  or  baSable,  ThiHy-tteond, 
together  with  the  copies,  having  been  fitted  up  and  fully  in-  Tbe  execution 

,  ,  -,.  *  "■•         1.         .  i'l  .    .       -^  of  the  writ  bj 

dorsed  according  to  the  preceding  directions,  and  the  writ  itself  serrice  oramst 
Imving  been  duly  signed  and  sealed,  aflter  the  whole  have  been  ^"  s^^^*^'- 
Vttvy  earrfulfy  examined  wUh  each  other  and  with  the  prsscipe, 
are  then  to  be  delivered  to  be  executed.  If  serviceable,  then 
aeuAtty  to  a  clerk  of  the  attorney,  but  sometimes  to  an  expe- 
petienced  <^eer,  when  any  great  difficulties  in  effecting  a 
Mwiee  are  expected,  and  if  bailable,  the  original  writ  and 
oepies  are  to  be  taken  to  the  office  of  the  proper  undersheriff 
of  the  county  fai  which  the  deCmdant  is  to  be  arrested,  in  order 
dmt  he  may  thereupon  issue  a  warrant  to  one  or  more  of  the 
sheriff's  officers  or  bound  bailiflb,  or  Bometimes  to  a  person 
not  a  general  officer  of  the  sberiflf^  but  particularly  named  pro 
hac  vice  by  the  plaintiff' s  attorney,  and  each  will  thereupon 
be  executed  as  hereafter  stated  when  we  consider  the  proceed- 
ings by  summons,  distringas,  capias,  &c.  separately*  We  have 
seen  that  the  sheriff  of  every  county  is  now  bound  to  have  an 
office  of  his  undersheriff  in  the  metropolis^  or  within  one  mile 
mi  Am  laner  Tea^ple,  to  which  all  process  may  be  taken,<^) 
and  it  is  the  duty  of  such  undersheriff  promptly  to  forward  the 
process  left  at  such  office  to  a  proper  officer  in  the  proper 
county  there  to  be  executed ;  so  that  it  is  not  absolutely  es* 

(/)SW.4«c3S,t.4.  (g}  3&4  W.4,c.4«,i.t0,afrt#,47. 
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CHAP.v.     sential  for  a  London  attorney  to  empjoy  any  agent  in  the 
GiNBRAL      country^  but  still  it  is  usual  to  do  so  when  there  is  great 
Po'WTB.       anxiety  to  see  that  the  officer  immediately  performs  his  duty 
without  collusion  with  the  defendant j  which  it  might  &e  diffi- 
cult afterwards  to  establish  so  as  to  fix  the  sheriff. 
Defendant's  In  cases  when  it  is  not  apprehended  that  the  defendant  will 

ten^undcrtaSng  **t6™pt  to  avoid  the  scrvice  or  execution  of  the  writ,  if  pre- 
to  appear.  viously  informed  of  the  intention  to  issue  the  same,  it  is  a  usual 
and  proper  courtesy  for  the  plaintiff's  attorney,  with  the  con- 
currence of  his  client,  (/i)  to  request  the  defendant  to  name  his 
attorney,  who  will  either  undertake  to  appear ,  or  to  obtain  a 
sufficient  bailbond,  or  to  put  in  and  perfect  bailabove^  so  as  to 
avoid  personal  annoyance  and  imprisonment,  whilst  the  office 
is  searched,  and  some  extra  expense.  It  is  essential  thereupon 
to  require  a  u)ritten  undertaking  from  such  attorney,  and  which 
the  Court  would  on  motion  enforce  by  attachment  or  strike 
him  off  the  roll ;  (i)  but  they  would  not  thus  interfere  unless  the 
undertaking  were  in  writing  and  signed  by  the  attorney,  {i) 
If  an  attorney  give  an  undertaking  to  the  plaintiff  or  his  at- 
torney to  appear  to  a  bailable  action,  he  must  perfect  bail 
above  or  render  the  defendant,  or  be  attached  or  struck  off 
the  roll,  (/)  and  an  undertaking  of  this  nature  need  not  state 
the  consideration,  for  it  is  not  an  engagement  within  the  mean- 
ing of  the  statute  against  frauds,  ^  Car.  Z,  c.  S,  s.  4,  or  at 
least  it  may  be  enforced  by  attachment,  (m)  It  may,  however, 
be  advisable  so  to  frame  the  undertaking  shewing  sufficient 
consideration  as  to  enable  the  plaintiff  to  sustain  an  action 
thereon,  in  case  the  remedy  by  attachment  should  be  defeated 
by  death  or  otherwise,  (n)     But  such  an  undertaking  by  an 


(h)  It  is  advisable  to  obtain  express  con^ 
cnrrence,  for  otherwise  if  the  defendant 
should  abscond,  the  plaintiff's  attorney 
might  be  subject  to  an  action  at  the  salt 
of  his  client  for  his  unfortunate  liberality. 

(t)  Rule  Mich.  1654  ;  Anonymous,  6 
Mod.  42 ;  Lorymer  v.  HoUuter^  3  Stra. 
693  ;  Mould  v.  RoberU,  4  Powi.  &  Ryl. 


719. 

(k)  Lorymer  ▼.  Hollittor,  t  Stra.  693 ; 
Lofft,  19t;  StraiUm  ▼.  Burg^,  1  Stra. 
114;  see  further  post.  chap.  Ti. 

(/)  Sedgwtrih  v.  Spicer,  4  East,  569 ; 
^ogsrt  ▼.  1ietv€s,  1  TermR.  4<t. 

(m)  Bs  Groaves,  1  Cromp.  fie  J.  374; 
Ro  Fatmon,  1  Dowl.  469. 


Form  of  under-       (n)  The  following  form  is  suggested. 

taking  by  a  de-       In  the  Court  of .  A.  B.  plaintiff  asainst  C.  D.  defendant.    In  consideration  of 

fendant's  at-        the  plaintiff  having  at  my  request  agreed   not  actually  to  arrest  the  above-named  de- 
torney  to  the        fendant  in  this  action,  (or  *'  to  allow  the  defendant  to  be  released  out  of  the  custody 

plaintiff  or  his      of  the  sheriff  of  m  this  action,  without  executing  a  bail  bond  with  sureties/') 

attorney,  to  I,  as  the  attorney  for  and  on  the  behalf  of  the  said  defendant,  agree  for  myself  and 

put  in  or  perfect  my  executors  and  administrators  with  the  said  plaintiff  to  cause  bail  above  in  this 

bail  above.  action  to  be  put  in  and  perfected  in  due  time,   or  a  sufficient  deposit  in  Court  to  be 

made  pursuant  to  the  slaHite,  or  the  defendant  to  be  duly  rendered  in  due  time,  or 

that  1  will  mvself  pay  the  debt  and  costs.     Dated  this day  of a.  d. 

£•  F.  defendant's  attorney. 
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attorney^  if  given  to  the  sheriff  or  his  officer^  is  considered  con-  CHAP.  V. 

trary  to  the  policy  of  the  23  Hen.  6,  c.  9,  as  leading  to  extor-  General 
tion  in  consideration  of  the  indulgence,  and  would  therefore  be  Pq'^^'- 
Toid.(o) 

The  10th  section  of  the  2  W.  4,  c.  39,  we  have  seen,  enacts.  Duration  of  (be 
"  That  no  writ  issued  by  authority  of  this  act  (and  extending  Zv^i^tvA^^ 
"  to  all  the  process  to  compel  appearance  or  bail  above  therein  >*  ma»t  be 
'*  enumerated)  shall  be  in  force  for  more  than  four  calendar 
**  months  from  the  day  of  the  date  thereof,  including  the  day 
*'  of  such  date;  but  every  writ  of  summons  and  capias  may  be 
''  continued  by  alias  and  pluries,  as  the  case  may  require,  if 
^  any  defendant  therein  named  may  not  have  been  arrested 
"  thereon  or  served  therewith."  Th^  same  section  then  pro- 
vides for  writs  to  save  the  operation  of  a  statute  of  limitations, 
and  prescribes  the  requisites  of  continued  process.  The 
11th  section  relates^  as  we  have  seen,  to  proceedings  on  the 
process  during  the  vacation,  and  excepting  certain  proceedings 
between  the  10th  of  August  and  24th  of  October,(|>)  and  which 
seem  only  to  suspend  declaration  and  pleadings.  The  princi- 
pal advantage  resulting  from  the  enactments,  that  writs  shall  be 
dated  on  the  day  when  issued,  and  thus  continue  in  force  for 
four  months,  is,  that  the  vexatious  practice  of  issuing  and 
charging  a  defendant  for  several  successive  writs,  returnable 
on  the  day  when  issued,  or  very  soon  after,  and  as  tp  render 
it  scarcely  possible  to  execute  the  first  process  before  it  was 
returnable,  has  now  been  put  an  end  to,  and  it  can  scarcely  be 
necessary  to  issue  more  than  one  writ,  unless  in  cases  where 
the  defendant  purposely  evades  process,  when  a  distringas  may 
properly  issue. 

The  service  or  execution  of  process  on  a  Sunday  would  we  rtmeofcxeca- 
have  seen  be  illegal  and  void.     But  a  writ  may  be  served,  or  **°"* 
an  arrest  made,  or  a  seizure  made  under  a  distringas,  at  any 
hour  of  the  day  or  night,  though  not  at  a  time  when  the  de- 
fendant is  privileged  by  attendance  on  a  Court  of  justice,  when 
it  would  be  irregular  even  to  serve  him  with  process. 

With  respect  to  the  place  where  process  is  to  be  executed,  viace  where  to 
there  is  less  strictness  in  the  service  of  a  writ  of  summons  than  ^  ^"*^"*^  • 
in  executing  a  capias  or  distringas.     Formerly,  if  the  service, 
although  actually  out  of  the  proper  county,  yet  if  it  were  on  the 
confines,   the  Courts  would  not  interfere  to  set  the  service 


(o)  SeJgworth  t.  Spicer,  4  East,  509  ;  (/i)  Set-  stct.  11,  ante,  162. 

Lewis  w.  Knight,  8  Bing.  371. 


VOL.  III.  R 
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aside,  and  there  was  much  uncertainty  respecting  the  term 
confines,  or  the  distance  out  of  the  county  that  should  be 
permitted  $(7)  and  therefore  to  put  an  end  to  any  uncertainty, 
the  1st  section  of  2  W.  4,  c.  39,  enacts,  "  that  a  writ  of  summons 
must  be  served  in  the  county  in  which  the  defendant  is  therein 
described  to  reside  or  be,  or  within  SOO  yards  of  the  border 
thereof,"  and  which,  according  to  a  recent  decision,  are  to 
be  measured  in  a  straight  line  or  bird's  flight,  without  regard 
to  intervening  streets,  ways  or  objects. 

With  respect  to  writs  of  capias  and  distringas,  they  must  be 
executed  within  the  precise  boundary  of  the  county  to  the 
sheriff  of  which  they  are  directed,  or  the  arrest  or  distress 
would  be  void,  and  subject  the  sheriff  and  officer  to  an  action 
of  trespass.  The  2  W.  4,  c.  39,  s.  00,  however,  provides,  that 
when  a  district  or  place,  part  of  one  county  is  situated  within, 
and  surrounded  by  some  other  county,  then  for  the  purpose  of 
the  service  and  execution  of  every  writ  and  process,  whether 
mesne  or  judicial,  such  district  or  place  shall  be  deemed  and 
taken  to  be  part  as  well  of  the  county  wherein  such  district  or 
place  is  so  situate,  as  of  the  county  whereof  the  same  is  parcel, 
and  every  such  writ  and  process  may  be  directed  accordingly, 
and  executed  in  either  of  such  counties.  An  outer  door  must 
not  be  broken  in  order  to  execute  a  capias  or  serve  a  summons; 
and  although  the  house  of  a  third  person  may  be  entered  when 
the  outer  door  is  open,  for  the  purpose  of  arresting  a  defend- 
ant who  is  found  there,  yet  if  he  were  not  there  the  officer 
would  be  a  trespasser,  unless  he  have  the  license  of  the  occu- 
pier to  search.  . 


l\iod€  of  Service 
or  eiecutioD  of 
the  process, 
serviceable  or 
bailable,  viz., 
by  delivering  a 
copy  of  the  writ 
to  the  defendant. 


When  we  state  each  process  in  particular,  we  shall  have  to 
consider  the  precise  mode  of  serving  a  writ  of  summons  or  dis- 
tringas, or  capias ;  but  as  essentially  connected  with  the  requi- 
sites of  the  writ  itself,  it  is  proper  here  to  notice  that  the  statute, 
2  W.  4,  c.  39,  s.  1,  3,  4,  8  and  9,  require  a  copy  of  each  pro- 
cess to  be  delivered  to  the  defendant,  (or  in  case  of  a  distrin- 
gas, when    the  defendant  cannot  be   personally  served,  to 
be  left  for  the  defendant,)  with  all  notices,  warnings,  memo- 
randa and  indorsements,  and  the  term  copy  is  here  construed 
strictly  as  to  all  the  requisites  enjoined  by  the  2  W.  4,  c.  39, 
in  the  wrU  itself,  though  as  to  the  indorsements  of  the  claim  of 
debt  and  costs,  required  only  by  the  rule  of  Court  of  Michaelmas 
term,  3  W.  4,  less  strictness  has  been  required,  and  we  have 


(9)  CouUm  ▼.  King,  2  Cronip,  &  J.  474. 

Digitized  by 


Google 


AND  PROCEEDINGS  tHEREON  IN  GENERAL.  £43 

seen  that  an  amendment  in  the  latter  instance  is  now  in  general      CHAP.  v. 
permitted  on  payment  of  costs,  (r)  General 

It  will  be  observed  that  accuracy  in  the  copy  of  the  process,  ^'o'^ts. 
deliyered  to  the  defendani,  as  respects  information  to  the  de* 
Jemdamt  himgeif,  is  eren  more  important  than  any  authority  to 
the  sheriff,  because  it  is  the  document  by  which  principally  his 
proceedings  are  to  be  regulated. («)  It  has  therefore  justly 
been  held  that  nothing  can  in  strictness  be  deemed  a  copy, 
nnlesi  it  be  precisely  similar,  and  that  the  slightest  omission  in 
A  supposed  copy  of  a  matter  required  by  the  statute,  and  to  be 
fiiund  in  the  writ  itself,  would  be  fatal ;  and  even  the  amissions 
of  the  teste  or  date  of  the  writ,(0  or  (at  least  it  was  formerly 
so)  Che  omission  of  the  letter  /  in  Middlesex,  («)  or  of  the  s  in 
the  sheriffs  of  London,  (x)  or  indeed  any  other  omission,  (jr)  or 
the  improper  addition  of  the  letter  s  to  sheriff  of  Middlese3t,(jer) 
though  it  will  be  observed  neither  could  affect  the  steps  to  be 
taken  by  the  defendant,  is  fatal,  nor  will  the  Court  permit  an 
amendment,  (a)  But  still  we  have  seen  that  the  omission,  or 
addition,  or  mistake  of  a  letter ,  not  really  altering  the  sound, 
sense  or  meaning,  has  in  the  most  recent  cases  been  considered 
immaterial,  (b)  If  a  proper  copy  of  the  process  be  not  de- 
livered to  the  defendant,  the  arrest  or  service  of  the  writ  is  to 
be  deemed  incomplete,  for  the  object  of  the  statute  Was  to  give 
the  defendant  information  of  the  precise  demand  made  against 
him.  (c) 

Thirif/'three,  The  other  requisites  to  be  observed,  after  the  Thin^a&ie, 
service  or  execution  of  the    writ,   might  perhaps  be  more  S!^^^^"**"**  ** 
properly  considered  after  we  have  stated  the  particular  mode  or  ezemting 
of  executing  each  writ  by  service,  arrest,  &c\(d)  but  as  we 
have  proposed  in  this  chapter  to  take  a  general  and  compara- 
tive view  of  all  mesne  process  and  proceedings  thereon,  we  will 
here  give  a  summary.    The  H  W.  4,  c.  39,  s.  1,  enacts,  that  the 
person  serving  a  writ  of  summons  shall  indorse  on  the  writ  the 
day  of  the  month  and  week  of  the  service  thereof;  and  the 


(r)  Ante,  ttS.  (t)  Barker  v.  Wtedon,  1  Cromp«  M. 

(<)  B^ld  «.  Strut,  10  Bing.  S8;  and  &  R.  396 ;  Jachton  r»  Jachsou,  id.  iSS  j 

ice  Street  v.  Carter,  t  Dowl.  671.  5  Dowl.  182,  S.C. 

(0  TerriMg  t.  Turner,  3  Dowl.  lb ;  (a)  Btifield  v.  Street,  10  Bing.  S7 ;  « 

B^U  V.  Street,  2  Dowl.  739.  Dowl.  739;  but  see  3  Nev.  &  Alan.  564. 

(u)  Amte,t96,  187;  bo t  see  id.  (6)  Farhet  t.  Maton,  3  Dowl.    104; 

?x)  Niehol  v,  Boyn,lO  Bing.  339.  and  see  Nickol  v.  Boyn,  10  Bing.  310, 

(y)  Ante,  187;    Eodgkinum  v,  Hodg-  and  awtf,  231,  232,  as  to  mispelling. 

Imum,  3  Ner.  &   Man.  564;    2  Dowl.  (r)  Per  Tindal,  C.  J  ,  in   Hichol  t. 

535;  Smith   v.  Pntmll,   2  Dowl.  651;  Bojfn,  10  Bing.  339. 

Street  v.  Carter,  id,  671.  (d)  Post, 
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Other 

Oenxral 

PoXNTfl. 


Forms  of  2n* 
doraement  of 
aervioe  or  exe- 
cution of  mesne 
process. 
Consequences 
of  sheriff's  non* 
compliance. 


rule  3  of  M .  T.  S  W.  4,  orders,  that  he  shall  make  such  indorse- 
ment iviihin  three  days  at  least  after  such  service,  and  that  other- 
wise the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearance 
for  the  defendant  according  to  the  statute,  and  that  every  a^- 
davit  upon  which  such  an  appearance  shall  be  entered  shall 
mention  the  day  on  which  such  indorsement  was  made.  (/) 
The  4th  section,  2W.4,  c.  89,  as  to  a  capias,  enacts,  that  the 
officer  executing  the  same  shall  forthwith,  after  the  execution 
of  such  process,  cause  one  copy  of  the  writ,  with  every  memo- 
randum or  notice  subscribed,  and  all  indorsements  thereon,  to  be 
delivered  to  every  person  upon  whom  such  process  shall  be  exe- 
cuted, whether  by  service  or  arrest,  and  shall  indorse  upon  such 
writ  the  true  day  of  the  execution  thereof,  whether  by  service 
or  arrest.  And  rule  4  of  M.  T,  3  W.  4,  orders,  that  the  she- 
riff or  other  officer  or  person  to  whom  any  writ  of  capias  shall 
be  directed,  or  who  shall  have  the  execution  and  return  there- 
of, shall  within  six  days  at  the  least  after  execution  thereof, 
whether  by  service  or  arrest,  indorse  on  such  writ  the  true  day 
of  execution  thereof,  and  in  default  thereof  shall  be  liable,  in 
a  summary  way,  to  make  such  compensation  for  any  damage 
which  may  result  from  his  neglect,  as  the  Court  or  judge  shall 
direct.  Moreover,  the  form  of  capias,  as  prescribed  in  sche- 
dule 4,  requires  the  sheriff,  immediately  after  he  has  executed 
the  writ,  to  return  the  same,  together  with  the  mwanev  and  day 
of  execution. 

The  form  of  indorsement  on  a  writ  of  summons  or  on  a  ca- 
pias may  be  as  subscribed,  (g) 

If  a  sheriff  should  neglect  to  comply  with  this  rule,  by  not 
indorsing  on  the  writ  of  capias  the  day  of  its  execution,  the 
plaintiff's  remedy  is  not  by  attachment,  but  by  a  motion  to  the 
Court  for  a  rule  calling  on  the  sheriff  to  shew  cause  why  he 
should  not  amend  his  return  according  to  the  fact,  as  to  the 
time  of  the  arrest  stated  in  an  affidavit  in  support  of  the  motion. 


Indorsement  of 
time  of  senrice 
on  a  writ  of 
summons. 

The  like  on  a 
writ  of  capias. 


(/)  See  form  of  such  affidavit  next  chapter. 

(g)  The  indorsement  on  a  writ  of  turaroons  may  be  thus : — 

Thi9  writ  vat  termd  by  me,  John  Atkitu,  on  the  tpUhiH  named  C.  D.  on  Monday  tko 
Bthday  of  January ,  a.d.  1835. 

John  Atkins. 
Tlie  form  of  indortement  on  a  capias : — 

"  CD.  was  arrested  by  me,  G.  H.  by  virtoe  of  this  writ  on  the day  of , 

1835,  and  forthwith  afrer  such  arrest  I  on  the  same  duv  delivered  to  the  said  CD. 
a  copy  of  this  writ.  G.  H."  [or  if  tlie  deftiidant  or  one  of  thera  was  served  i*ilh  the 
capias,  then  as  to  him  indorse  iIjus  :— "This  writ  was »er\ed  bv  tiie,  G.  H.  on  the  within 
named  C.  D.  on  the day  of i8o6.    G.  H."l     .      " 
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and  also  make  compensation  to  the  plaintiff  as  the  Court  shall  CHAP.  V. 

direct  for  the  delay  and  damage  stated  in  the  same  affidavit,  General 

and  also  why  he  should  not  pay  the  costs  of  the  applica-  Foivn. 
tion.(A) 

TMrttf-four,  As  a  general  rule  to  be  observed  with  refer.  ThiHy-fmir, 
ence  to  the  execution  of  all  process  that  may  afterwards  re-  ^^^^^^^ 
quire  an  affidavUy  specifying  the  mode  of  executing  the  same,  process, 
it  is  advisable,  especially  as  now  there  is  no  expense  of  stamp 
duty,  to  make  such  affidavit  in  the  first  instance,  for  from  want 
of  it,  in  case  of  the  death  or  absence  of  the  officer  or  party 
who  served  or  executed  the  process,  the  Court  would  not  re- 
ceive  or  act  upon  mere  hearsay  evidence  of  the  service,  (f) 
The  forms  of  such  affidavits  applicable  to  the  service  of  each 
process  will  be  found  in  the  succeeding  chapters. 

Thirty-five,  Rules  or  orders  to  return  writs, — The  2  W.  4,  c.  Thh-ty-jive, 
39,  8.  10,  enacts,  that  the  return  to  bailable  process  shall  be  f^^^l^^^'^' 
made  by  the  sheriff  or  other  officer  to  whom  the  writ  was  directed,  made. 
or  his  successor  in  office ;  and  process  not  bailable  is  to  be  re- 
turned by  the  plaintiff  or  his  attorney  suing  out  the  same,  as 
the  case  may  be ;  but  any  return  to  process  not  bailable  is 
not  usual,  excepting  in  proceedings  to  save  the  statute  of  limi^ 
tations,  when  it  may  become  necessary  to  return  the  first  non-* 
bailable  process  ^*  non  est  inventus,'*  and  to  enter  the  same  of 
record  within  the  time  and  in  the  manner  enjoined  by  the  same 
section. 

It  will  be  observed  that  the  prescribed  forms  of  the  writs  of 
capias  and  of  detainer  command  the  sheriff  or  other  officer 
"  immediately''  after  the  execution  of  the  writ  of  capias  or 
service  of  the  writ  of  detainer  to  return  the  writ  to  the  proper 
Court,  together  with  the  manner  in  which  he  executed  the  samCi 
and  the  day  of  the  execution  thereof;  and  rule  4  of  M.  T.  S  W» 
4,  we  have  seen,  requires  that  the  sheriff  or  other  officer,  having 
the  return  of  a  capias,  shall  within  six  days  after  he  executed 
i^  indorse  the  true  day  of  the  arrest.  The  11th  and  ISth 
rules  of  H.T.  2  W.  4,  ordered,  that  where  the  rule  to  return 
a  writ  expired  in  the  vacation,  the  sheriff  should  file  the 
writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the 
office  shaU  be  open,  and  that  the  officer  with  whom  the  return 
was  filed   should  indorse  the  day  and  hour  when  filed.(j) 


(A)  TUdleyy,  Waton^  8  Moore  &  S.  (i)  DanitU  v.  Varity,  3Dowl.«6. 

724 ;  Tidd,  97  ;  Moore  v.  ThomM, «  Dowl.  \j  )  See  Jervis's  Rules,  45,  Doles  (/)> 

760,  B.C.  ,  and(m)» 
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^OtnEK^'    ^*  ^*^  ^^"  observed,  that  perhaps  the  return  may  be  reckoned 

Genera  I.      of  the  day  of"  the  officer's  so  marking  the  return^  but  not 

'*       at/ways  so  as  regards  the  teste  of  a  writ  of  exigent  founded 

thereon,  which  might  be  of  the  day  when  the  sheriff  actually 

left  his  return  in  the  proper  office,  (A:)  or  of  that  made  by  the 

officer. 

f  m'to^'fnd'  ^^^  *^**  ^^' *'  ^*  ^^'  "'  *^'  «nac^'  **»*^  "  >*  *all  be  lawful 
proceedings  ui  term  time  for  the  Couri  out  of  which  any  writ  issued  by 
▼acaijon  b  "a  ^wAo^ty  of  this  act,  or  any  writ  of  capias  ad  satisfaciendum, 
ruu  of  Coart  in  fieri  facias,  or  elegit  shall  have  issued,  to  make  rules^  and  also  for 
fudgerm^de^in  ^^y  judgc  of  either  of  the  said  Courts,  in  vacation,  to  make 
vacation,  and  orders  for  the  return  of  any  such  writ ;  and  every  such  order 
tocAmmt  there-  shall  be  of  the  same  force  and  effect  as  a  rule  of  Court  made  for 
^^  the  like  purpose ;  provided  always,  that  no  attachment  shall  issue 

for  disobedience  thereof  until  the  same  shall  have  been  made 
a  rule  of  Court."  The  rule  M.T.  3W.4,  ordered,  that  in 
case  a  judge  shall  have  made  an  order  in  vacation  for  the  re* 
turn  of  any  writ  issued  by  authority  of  the  aid  act,  or  any  writ 
of  capias  ad  satisfaciendum,  fieri  facias,  or  elegit,  on  any  day 
in  vacation,  and  such  order  shall  have  been  duly  served,  but 
obedience  shall  not  have  been  paid  thereto,  and  the  same  shali 
have  been  made  a  rule  of  Court  in  the  term  then  next  follow* 
ing,  it  shall  not  be  necessary  to  serve  such  rule  of  Court,  or 
make  any  fresh  demand  of  performance  thereon,  but  an  ai- 
tackment  shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  meantime.  And  by  rule  H.  T.  3  W.4, 
''  in  case  a  rule  of  Court  or  judge's  order  hr  returning  a  bail- 
able writ  of  capias  shall  exfHre  in  vacation,  and  the  sheriff  or 
other  officer  shall  return  cepi  corpus  thereon,  a  judge's  otdet 
may  thereupon  issue,  requiring  the  returning  officer  (within  the 
like  number  of  days  after  the  service  of  such  order  as  by  the 
practice  of  the  Court  is  prescribed  with  respect  to  rules  to 
I^ing  in  the  body  issued  in  term,)  to  bring  the  defendant  into 
Court,  by  Jbrtktoiih  putting  in  and  perfoHing  bail  abov^ 
to  the  aeiionf  and  if  the  returning  officer  shall  not  duly  obey 
such  order,  and  the  same  shall  have  been  made  a  rule  of  C^urt 
in  the  term  next  following,  it  shall  not  be  necessary  to  senre 
such  rule  of  Court,  or  to  make  any  fresh  demand  thereon,  but 
an  attachment  sluill  issue  forthwith  for  disobedience  of  such 


{k)  Lem$  ▼.  Jhvitoti,  3  Doi?l.  275i 
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order,  whether  the  bail  shall  or  shall  not  have  been  put  in  and     CHAP.  v. 
perfected  in  the  meantime."  (/)  Gbnbbal 

These  rules  requiring  an  immediate  return  in  vacation,  Pq'^^'- 
altered  the  previous  practiee,  according  to  which  the  sheriff 
in  such  a  case  had  until  the  whole  of  the  first  day  of  the  ensu- 
iog  term  to  Jile  his  return^  which  in  mesne  process  occasioned 
unnecessary  delay  pending  vacation ;  (m)  and  it  has  been  re- 
cently decided  that  a  sheriff  is  bound  to  pay  the  necessary  extra 
fee  of  &.  lOd.  for  opening  the  treasury  during  vacation^  in 
order  to  file  his  return^  if  an  order  to  make  the  return  under 
this  16th  secticm  of  the  uniformity  of  process  act  has  been 
made;  and  that  the  8  &  4  W.  4,  c.  67,  s.  2,  as  to  making  writs 
of  execution  returnable  immediately,  applies  also  to  eseouiiom 
iBsned  on  judgments  obtained  as  well  before  as  since  it 
passed.  (•) 

In  the  King's  Bench  it  appears  to  be  the  practice  to  require 
two  distinct  motions  in  these  cases,  one  for  making  the  judge's 
order  for  the  sheriff's  returning  the  writ  a  rule  of  Court,  and 
another  motion  and  rule  for  an  attachment  against  the  sheriff 
for  not  duly  returning  the  writ  in  pursuance  of  such  order ;  (o) 
but  in  the  Court  of  Exchequer,  adverting  to  the  terms  of  the 
above  rule,  one  motion  and  rule  sufiices.(o) 

A  sheriff  may  and  ought  voluntarily^  and  without  any  rule 
or  order  for  the  purpose,  to  return  to  the  Court  what  he  has 
done  in  obedience  to  the  command  of  the  writ;  but  if  he 
neglect  to  do  so  within  eight  days  after  he  has  executed  the 
writ,  then  the  plaintiff,  or  his  attorney,  may  as  a  matter  of 
course  enforce  a  return  by  a  rule  of  Court  in  term  time,  or  by  a 
judge's  order  in  vacation. 

The  rule  of  Court  m  term  time  to  return  a  writ,  is  a  side  bar  jtuU  to  return 
or  treasury  rule,  which  may  be  obtained  in  term  time  from  the  J^'^^JJ^^jf 
clerk  of  the  rules  in  King's  Bench,  or  from  the  filacer  in  Com- 
mon  Pleas  and  Exchequer ;  (p)  and  by  rule  1  Hil  T.  3  W.  4, 
8.  96,  it  may  be  obtained  on  the  last  as  well  as  any  other  day 
in  term.  The  rule  expires  in  four  days  after  service  in  London 
or  Middlesex,  and  in  six  days  in  any  other  city  or  county.  (9) 
It  has  been  suggested  that  the  time  thus  allowed  a  sheriff, 
especially  of  a  distant  county,  to  return  a  writ,  since  the  rule 


(0  See  the  role  S  Tyr.  t41. 

(n)  5  East,  866  \  Jervis's  Rales,  45, 

(«)  Bmm  v.  Skeriff  •/  Surrey,  S  Dowl. 


8f. 


(o)  Stainland  t.  Ogle,  S  Dowl,  99  ; 


HoweU  T.  BuUeel,  9  Cr.  &  M.  559. 

(p)  Tidd,  9th  edit.  464  ;  see  practice 
1  Arcb.  K.  B.  4th  edit.  15S;  T.  Chittys 
Fonns,  50  to  56  ;  and  pott, 

(q)  Tidd,  9Ui  edit.  507  ;  Dax's  Pn 
116 ;  Chitty's  Summary,  71. 
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CHAP.  V.  may  be  served  at  his  London  office,  to  be  kept,  under  3  &  4 
cIveI^l  W.  4,  c.  42,  s.  20,  is  now  too  short,  and  that  in  some  cases  it 
Po'>^T8.  might  be  impracticable  to  return  the  writ  within  the  prescribed 
time.(r)  The  proceedings  on  a  rule  or  order  on  a  sheriff  to 
return  a  writ  will  be  more  properly  fully  considered  when  we 
examine  the  whole  of  the  proceedings  against  a  sheriff  for  non-» 
performance  of  his  duty,  especially  in  bailable  actions,  where 
the  defendant  has  escaped,  or  has  not  put  in  and  perfected  bail 
above.  It  is,  however,  expedient  here  to  consider  the  different 
forms  of  returns  to  writs  of  capias. 

When  the  sheriff  returns  cepi  corpus  to  a  writ  of  capias,  ue. 
that  he  has  arrested  the  defendant,  the  usual  form  indorsed  on 
mesne  process,  the  parchment  writ  may  be  one  of  the  following  four,  adopting 
that  most  applicable  to  the  facts.  If  the  defendant  be  not 
founds  the  sheriff  is  to  return  non  est  inventus,  as  below,  where 
also  will  be  found  the  forms  of  several  other  returns  to  mesne 
process.  The  returns  to  process  issued  in  order  to  outlaw  a 
defendant,  or  to  save  the  statute  of  limitations,  will  be  found  ia 
subsequent  chapters.  («) 


Forms  and  re- 
^uisitet  of 
Returns  to 


(r)  9  Legal  Observer,  147, 148.    And 
sec  the  observations  of  Park,  J.  in  Grant 


Return  of  cepi 
corpus,  and  bail- 
bond  taken. 


Return  to  a 
capias  of  cepi 
c<yrpus,  and  a 
deposit  of  debt, 
and  £10,  pur- 
suant to  43 
G.  S,  c.  46. 


Return  to  a 
capias  of  cepi 
corpus  et  para- 
turn  habeo,  &c. 
where  a  defend- 
ant remains  in 
sheriflTs  cus- 
tody. 


V.  Gt6bf ,  C.  P.  Hil.  T.  1855,  1  Harrison's 
Rep.  58. 


Cs)  On  the  —  day  of ,  a.d.  18S5,(a)  I  took  the  within-named  C.  D.  in  my 

bailiwick,  and  forthwith  delivered  lo  him  a  copy  of  this  writ,  and  him  safely  kept  until 
he  f  gave  me  bail  in  the  within  action,  as  by  this  writ  is  required,  and  as  I  am  toitkin 
commanded,  (6) 

The  answer  of 

Samuel  Wilson,  >g,,^^^^ 
r,  5 


James  Harmer, 


[The  same  as  above  to  the  f,  and  then  as  follows  :]  until  he  deposited  in  my  hands, 

by  delivering  the  same  to  my  officer  appointed  for  that  purpose,  the  snm  of  £ , 

being  the  sum  indorsed  on  the  said  writ  by  virtue  of  tlie  affidavit  for  holding  to  bait  in 
this  action,  together  with  £10  in  addition  to  such  sum  to  answer  costs^ pursuant  to  the 
statute,  and  which  said  snros  I  have  paid  into  the  hands  of,  &c. 

In  King's  Bench,  '*  of  the  signer  of  writs  of  and  in  the  Court  of  King's  Bench ;" 
in  Common  Pleas,  "  of  the  prothonotaries  of  the  Court  of  Common  Pleas ;"  and  in 
the  Exchequer,  "  of  the  clerk  of  the  pleas  of  the  Court  of  Exchequer."  (e) 


On  the day  of ,  a.d.  1835, 1  took  the  within-named  C.  D.,  and  forthwith 

delivered  to  him  a  copy  of  this  writ,  *  and  whose  body  I  have  ready  as  wtf  ftiii  /  am 
commanded,{d) 

The  answer  of  L.  M.,  Sheriff. 


(a)  The  rule  Mich.  T.  3  W.  4,  Rule  4, 
requires  the  true  day  of  the  execution  to 
be  indorsed  by  the  sheriff,  &c. 

(b)  Semble,  the  words  in  italic,  though 
usual,  may  be  omitted. 

(c)  The  form  of  return  sometimes  s  tates 
a  deduction  by  the  sheriff  for  his  fees,  but 
according   to  Stewart  ▼.  Bracebridge,   i 


Bar.  &  Aid.  770;  1  Chitty's  Rep.  5S9; 
Hunn  V.  Brine,  6  JVfoore,  124 ;  nmnes  v. 
Nairn,  9  Dowl.  4S;  neither  the  sheriff's 
nor  any  other  officer's  poundage  or  fee 
can  be  deducted  on  an  order  for  payment 
of  this  money  out  of  Court,  1  Arch*  K«  B« 
4th  edit.  147. 
(d)  Suprd,  note. 
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If  the  sheriff  return  non  est  inventus  to  a  capias,  the  Courts     chap.  v. 
will  not,  even  upon  strong  affidavits  of  an  arrest  and  collusion      G^NERrr 
between  the  defendant  and  officer,  compel  the  sheriff  to  alter       Points. 
his  return,  but  will  leave  the  plaintiff  to  his  remedy  by  action  Proceeding  on 
for  the  escape  and  false  return,  as  a  better  mode  of  trying  the  » '«*«'"  o^  n^u 
fact  than  by  affidavits.  (0  acapUs?  "' 


Thirttf^lxthj  When  process  has  been  served  or  executed  Thtriy-iiitk, 
upon  a  defendant,  there  are  various  circumstances  to  be  forth-  thecircomsian. 


[Same  as  last  to  the  *,  and  then  as  follows :]  whose  bodj^  remains  in  the  prison  of  Xlie  like,  and 
the  lurd  the  king,  under  mjr  custody.  defendant  in 

The  answer  of  L«  M.,  Sheriff,  prison. 


[Same  as  the  third  form  to  the  *,  and  then  as  follows :]   whose  body  I  have  Return  of 
ready  as  within  I  am  commanded,  but  the  within-named  £.  F.  is  not  found  in  my  arrest  of  one 
baiEwick.  defendant,  and 

The  answer  of  L.  M.,  Sheriff,  non  est  inventus 
___^_______^  as  to  another. 

[Same  as  the  third  form  to  the  •,  and  then  as  follows :]  who  remains  in  my  j^tQ^j  ^f  ^^i 
castody  as  soch  sheriff  under  the  said  writ,  but  is  so  weak  and  infirm,  that  without  ^,.^0,  .»j 
neat  peril  and  danger  of  his  life  I  cannot  take  his  body  to  any  prison,  but  whose  body  |.»l.,:du.  /  \ 
I  have  ready.  wnguiaus.  \^a) 

Tlie  answer  of  L.  M.,  Sheriff. 


[Same  as  the  first  form,  anit,  248,  note,  to  the  t,  and  then  proceed  thus :]  safely  q.  •  ^^f  q|,« 

kept  until  and  upou  the  —  day  of ,  a.d.  ,  when  and  on  which  day  I  -nd  detention 

receiTed  an  order  under  the  hand  of  William  BoUand,  knight,  one  of  the  Barons  of  the       .m  j.iu„^  .4 
Court  of  Exchequer,  which  is  in  the  words  and  figures,  or  to  the  purport  and  effect  fol-         diMharped 

fewing,  that  is  to  say,  [here  set  out  the  judge's  order  for  discharge  of  defendant  Kv  a  iudw's 

verbatim,  and  at  the  end  the  officer's  certificate  that  defendant  had  entered  an  appear-  ^a^} 


c,  being  one  of  the  terms  of  the  order,  and  was  indorsed  on  order  thus:]  Indorsed, 
I  certify  that  an  appearance  hath  been  entered  for  tiie  defendant  herein.  Dated  the 
5th  day  of  November,  a.d.  1834.  Wm.  Perry,  (t..s.)  In  obedieace  to  which  said 
order  I  discharged  the  said  C.  D.  out  of  my  custody,  and  permitted  him  to  go  at  large. 
Therefore  I  cannot  have  his  body  before  the  Barons  of  His  Majesty's  Exchequer  at 
Wettminster,  aa  I  am  within  commanded. 

The  answer  of 


^Sl^g^'-^'J^heriff. 


The  within-naroed  C.  P.  is  not  found  in  my  bailiwick.    Dated  this day  of Return  to  a 

A.D.  1855. (fr)  capias  of  non 

The  answer  of  L.  M.,  Sheriff,      est  inventus. 


(a)  This  form  differs  from  that  in  T.         (6)  Some  forms  omit  the  date  of  the  re* 

Cbitty's  Forms,  53,  but  is  adapted  to  a  turn,  but  it  seems  preferable  to  insert  it,  as 

case  where  an  officer  has  arrested  a  de-  the  writ  of  exigent  and  proclamations  are 

fendant,  and  cannot  safely  remove  him  to  to  be  dated  on  the  day  the  sheriff's  return 

my  priton,  and  retains  him  in  custody  took  place,   Lewit  v.  Davitm,  S  Dowl. 

even  is  the  defendant's  own  house,  and  as  S75. 
becertainlj  lawfully  may. 


(0  Omiha  ▼.  De  Crony,  STyrw.  906. 
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ces  to  be  at- 
tended to  bjr  a 
Defendant 
promptly  after 
service  or 
execution  of 
process  id 
general. 


with  attended  to  by  him.  Some  of  these  are  of  a  general  nature, 
extending  more  or  less  to  all  process,  and  others  confined  or 
limited  to  one  of  the  five  forms  of  writs  we  have  thus  generally 
examined ;  those  of  the  former  nature,  according  to  the  intention 
of  this  chapter,  may  be  here  properly  noticed  ;  those  of  the  latter 
description  will  be  more  properly  stated  when  we  consider  each 
process  and  proceedings  thereon  in  particular.  There  is,  how- 
ever, one  general  advice,  viz.  that  every  defendant,  immediately 
he  has  intimation  of  process,  should  examine  and  take  advice 
upon  every  eircomstanoe  in  his  favour,  and  prowpily  act, 
because  he  may  otherwise  lose  the  benefit.  Thus  he  has  only 
four  days  during  which  he  must  pay  the  indorsed  debt  and 
costs,  or  incur  further  expense ;  and  in  general  he  must  object 
to  every  irregularity  within  eight  days  after  he  has  been  served 
with  a  copy  of  the  writ  of  summons  or  capias,  or  he  will  be  too 
late,  if  he  have  any  intimation  of  the  proceeding;  and  he  must 
also  enter  his  appearance  or  put  in  bail  above  in  eight  days, 
or  certain  inconveniences  and  expenses  may  ensue. 

The  principal  circumstances  to  be  attended  to  by  a  defend- 
ant upon  whom  process  has  been  executed,  are,  first,  the  right 
to  inspect  the  original  parchment  writ  and  warrant,  and  imme- 
diately to  receive  an  exact  copy  of  the  former.  He  has  in  the 
neat  place,  if  arrested,  a  right  to  insist  on  being  taken  to  any 
friend's  house  in  the  county  within  three  miles  of  the  place  of 
arrest, for  the  first  twenty-fourhoixr^^  and  before  he  can  be  legally 
taken  to  any  prison,  lock-up  house,  tavern,  &c.  He  may  also 
immediately  deposit  the  sum  indorsed  on  the  writ  as  sworn  to, 
with  £\0  in  lieu  of  a  bail-bond;  or  he  may,  with  two  friends 
having  sufficient  property  in  the  county,  so  as  to  be  probably 
known  to  the  officer,  tender  and  execute  a  bail-bond ;  or  some- 
times he  may  prevail  on  his  attorney  to  give  his  undertaking  to 
the  plaintiff^  *s  attorney  to  put  in  and  perfect  bail  above ;  or  he 
may  be  exchanged  into  the  custody  of  a  more  friendly  officer, 
or  one  who  has  a  more  convenient  lock-up  house  in  the  county; 
or,  if  privileged  from  arrest,  may  apply  to  a  judge  for  bis  dis- 
charge; and  which,  if  arrested  whilst  attending  a  superior 
Court,  may  be  obtained  instanter.  Within  four  days  he  may 
pay  the  debt  and  costs  indorsed,  as  the  extent  of  the  plaintiff's 
claim,  without  incurring  any  further  costs.  He  may  also 
require  the  supposed  plaintiff's  attorney  to  state  whether  the 
vrrit  was  issued  with  his  authority,  and  if  he  answer  in  the  affirm- 
ative, to  state  in  writing  the  profession,  occupation,  and  resi* 
dence  of  the  plaintiff.  He  may  also  now  in  all  the  Courts, 
in  some  actions,  obtain  particulars  of  the  plaintiff's  demand 
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before  appearance  or  bail  above,  and  without  affidavit.    He     CHAP.V. 
must  also,  within  the  eight  days  allowed  for  entering  bis  ap«      GBNimili. 
pearance  or  putting  in  bail,  cause  a  motion  to  the  Court  to  be       yolv^*^ 
made,  or  a  summons,  obtained  in  general  on  a  proper  affidavit 
of  facts,  to  set  aside  the  proceeding  for  irregularity. 

Tkkiy^evenih,    There  is  one  proceeding  on  the  part  of  a  ThMy'seveHth, 
defendant  applicable  to  all  writs,  which  it  will  be  proper  to  prM^/din^  to 
notice  in  this  chapter,  on  the  general  requisites  of  process,  and  a*ceruiii  as 
proceedings  thereon,  viz.  the  right  of  a  defendant,  under  the  rityofthepiain- 
2  W.  4,  c.  80,  s.  17,  (tt)  to  require  the  attorney  whose  name  JjfpJ^^^^J)^, 
is  indorsed  on  mesne  process  as  having  issued  the  same  as  also  the  de- 
attorney  for  the  plaintiff,  to  declare  whether  the  writ  was  issued  relldencc  of 
with  his  authority,  and  if  he  answer  in  the  affirmative,  then  the  piaiutiff. 
the  Court  or  a  judge  may  order  such  attorney  to  declare  in 
writing  the   profession,  occupation,  or  quality  and  place  of 
abode  of  the  plaintiff,  and  if  he  neglect  to  do  so  he  may  be  at- 
tached ;  and  if  the  attorney  declare  that  the  writ  was  not  issued 
by  his  authority,  then  the  Court  or  judge  may  order  the  de- 
fendant's immediate  discharge  from  imprisonment ;  (u)  and  the 
rule  of  Court,  Mich.  T.  3  W.  4,  r.  14,  ordered,  that  if  any  attorney 
shall,  as  required  by  the  said  act,  declare  that  any  writ  of  sum- 
mons or  writ  of  capias,  upon  which  his  name  is  indorsed,  was 
not  issued  by  him,  or  with  his  authority  or  privity,  all  proceed- 
ings upon  the  same  shall  be  stayed  until  further  order.(x)    The 
form  of  such  request,  and  of  the  attorney's  compliance,  may  be 
to  the  effect  subscribed  in  the  note.(y)    The  forms  of  affidavit 

(«)  See  the  enactment,  ante,  153,  in  (x)  See  the  rule,  ante,  161,  note, 

note,  and  also  ante,  210,  til.  Demand  m 

, writing  under 

(y)  In  the .  f   A.  B.,  Plaintiff,  »lat.  «  W.  4, 

Between^  and  c.  $9,  s.  \7,  by 

Sir,  i  C.  D.,  Defendant,  a  defendant  on 

I  do  hereby,  in  pursuance  of  the  statute  in  that  case  made  and  provided,  demand  plaintiff 's  at- 

and  require  ^ou  to  declare  to  roe  forthwith  in  writing;,  whether  a  writ  of  summons,  tome^  requir- 

dated  on,  &c.  and  indorsed  as  having  been  issued  against  me  C.  D.,  of,  &c.  by  you  ing  him  to 

E.  F.,  of ,  as  the  attorney  for  A,B.,  has  been  issued  by  you,  or  witli  your  authority  declare  whether 

or  privity ;  and  if  you  shall  answer  in  the  affirmative,  then  I  hereby  require  you  to  the  process  was 

declare  m  writing,  within days  from  the  service  hereof,  the  profession,  occopa-  issued  by  him 

lion,  or  quality  and  place  of  abode  of  such  plaintiff.    Dated  this  —  day  of ,  or  with  his 

A.D.  1835.  Yours,  &c.  authority,  and 

C.  D.,  the  above-named  defendant,  also  to  state 

To  Mr.  E.  F.,  of,  &c»  or,  t!ie  place  of 

L.  M.  of,  &c.  attorney  for  the  said  C.  D.  abode,  &c.  of 

the  plaintiff.^ 

Ill  the  Court  of .  C  A.  B.,  Plaintiff,  Attorney  for 

Between?  and  plaintiff's  com- 

C  C.  D.,  Defendant  pUance  with 

In  pureuance  of  your  request,  I  hereby  declare  that  the  writ  of  summons  with  which  request,  f 
yon  have  been  served  at  the  suit  of  A.  B.,  was  issued  by  me  and  with  my  authority, 

*  See  another  form,  T.  Chitty's  Forms,      fession,  &c.  of  plaintiff. 
43,  where  see  a  form  of  a  judge's  order         t  See  form  of  slatemeut  in  obedience  to 
Ibrpfauntiff'B  attorney  to  state  the  pro«     a  judge's  order,  T.Chitty's  Forms,  44. 
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to  obtain  the  defendant's  discharge,  on  the  ground  that  the 
writ  was  issued  without  the  attorney*s  authority,  and  of  the 
order  of  a  judge  and  rule  of  Court,  and  writ  of  supersedeas 
therein,  will  also  be  found  in  print,  (z)  This  enactment  and 
rule  now  enable  a  defendant  not  only  to  ascertain  whether  the 
plaintiff's  attorney  has  adequate  authority  to  receive  a  debt 
and  costs,  or  compensation,  but  also  enable  the  defendant  to 
find  out  the  claimant,  and  make  terms  with  him  personally  if 
he  think  fit. 


and  that  the  said  A.  B.  resides  and  carries  on  the  business  of  a ,  at  the  bouse  and 

premises  situate  and  being  No.  — — ,  in Street,  in  the  parish  of ,  in  the 

county  of ,  and  that  the  same  bouse  was  and  is  the  place  of  the  abode  of  the  said 

A.  B«    Dated,.  &c«  Yours,  &c. 

£.  F.,  of,  &c.  plaintiff's  attorney. 


(s)  T.  Chitty'a  Forms,  44  to  46. 
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CHAPTER  VI. 


OP  THE  WRIT  OF  SUMMONS,  PROCEEDINOS  THEREON|  AND 
APPEARANCE. 


Contideration,  what  process  to  issoe. 
Plaintiff's  right  to  abandon  service- 
able process  and  issue  capias  •  • . . 
Sbct.  1.  Form  and  requiiita  of  writ 
of  iummoHt,  and  indcrM* 
taenU  and  urvict  thtreof* 
Fint,  The  enactments  and  roles 
relat]«fc  to 

l.Tbe«W.4,  c.S9»s.l» 
and  3  &  4  W.  4»  c. 
Off  S* !•••••••••••• 

ft.  The  Rales  Mich.  T.  3 

W.4 

Seeemd,  Form  of  writ  with  in* 

dorsements   • 

Tkhrd,  When  this  writ  preferable. 
Fourth,  Of  several  concorrent 

writs  of  summons    

Fifth,  Practical  proceedings  on 

tisttia£  same 

Siith,  Service  of,  how  to  be 

made    

1.  Of  what  copy  ....••.. 
f,  Bjr  whom  to  be  served  • 

3.  On  whom 

4*  Time  of  service  • 

5.  Place  of  service 

6.  Mode  of  service  by  de- 

livering a  copy 

Seventh,  Indorsements  of  day  of 

service 

Eighth,  Retorn  of  summons^  non 

est  inventus  .  •  •  • 


Ninth,  Proceedings  in  case  of 
defendant's  default  of  appear- 


Ttnth,  Of  disputed  service  .... 

SfCT.II.  Proeeedingt  of  the  defendant 

aher  itrmee  ef  tummum  . 

IJ  Demanding  nispection  of 

the  principal  writ  and 

takinfi  copy  thereof .  • 

9.  Search  for  and  examina- 

tion  of  precipe    •  • . . 

3.  Demand    whether  writ 

issued  by  authority  of 
attorney, &C.   •••••• 

4.  Discovery  of  irregulari- 

ties and  time  and  mode 
of  objectine  to  same  • 

5.  Payment    of  indorsed 

debt  and  costs 

6.  Summons  to  stay  pro- 

ceedings on  payment 
of  debt  and  costs,  and 
taxing  costs  thereon.  • 
7«  Time  when  to  appear  . . 
8*  Mode  and  form  of  ap- 
pearance by  defendant 
or  by  plaintiff  for  him. 

1.  By  defendant 

t.  By  plaintiff  for  de- 

fendant.. 

9.  Of  declaring  on  a  sum- 
mons  • 


An  attorney  having  been  retained  and  fully  instructed,  and  bay-    cHAP.  vi. 
ing  considered  all  tbe  circumstances  of  tbe  particular  case,  as  ^*  s'*™owi* 
recommended  in  the  preceding  chapter,  (a)  the  next  question  is,         &c. 
what  process  should  be  issued?  and  as  the  first  process  is  the  Consideration 
root  of  tbe  action  from  which  all  subsequent  proceedings  J^^X^Huued. 
spring,  (ft)  and  it  tiow  in  general  governs  the  subsequent  pro- 
ceedings and  may  materially  influence  the  successful  result  of 
tbe  action,  (&)   this  part  of  practice  (especially  as  mistakes 


(a)  AnU,  114  to  139. 

(b)  An  eminent  special  pieader,  partial 
to  faneifiU  iUutlrationt,  has  resembled  an 
action,  and  the  proceedings  therein,  to  a 
tne,  considering  the  writ  or  process  as  the 
root,  the  decb ration  the  ttem  or  body,  tlie 
pleas  tlie  main  Imnckes,  the  replications 


and  subsequent  pleadings,  issues,  verdict 
and  judgment  as  the  tmaUer  ramifieationi, 
and  the  execution  for  debt,  damages  and 
costs  as  the  frmt.  As,  however,  any 
utility  in  following  this  supposed  analogy 
u  not  very  obvious  we  will  not  pursue  it. 
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CHAP.  VI.     therein  now  may  occasion  such  an  infinity  of  troublesome, 
ON  summons"   dilatory,  and  expensive  summonses,  or  motions  to  set  aside  the 
&c.  proceedings   for  irregularity,)  demands    particular   attention. 

Although  the  ancient  process  has  been  entirely  abolished  as 
regards  personal  actions,  and  five  newly  framed  writs  have  been 
substituted  by  the  uniformity  of  prdcess  act,  2  W.  4,  o.  39,  yet 
the  principal  object  of  all  the  different  processes,  whether 
ancient  or  modern,  has  always  been,  and  must  continue  to  be, 
that  of  compelling  the  appearance  of  a  drfendant  to  answer  a 
plaintiff  *s  complaint,  and  in  bailable  process  also  to  secure  the 
ultimate  satisfaction  of  the  claim  or  the  render  of  the  defendant 
to  prison ;  so  also  the  principal  quedtton  is,  and  will  continue  to 
be,  how  are  those  objects  to  be  best  attained?  This  mtnt  depend 
in  A  great  measure  on  the  varying  circilmstances  of  each  case. 
If  there  be  a  debt  of  twenty  pounds  or  upwards  which  can  be 
sworn  to,  and  it  is  expected  that  before  judgment  can  be  ob- 
tained the  defendant  will  probably  dispose  of  hb  tangible 
property  and  abscond,  then  a  bailable  writ  of  capias  or  a  writ 
of  detainer  to  arrest  or  detain  the  defendant,  and.  have  him 
imprisoned  or  continue  his  imprisonment,  and  compel  the 
security  of  bail,  may  be  proper ;  but  if  there  be  no  such  debt,  or 
if  there  be  no  reason  to  suspect  that  the  defendant  will  abscond, 
then  a  ivrit  of  summons  should  be  preferred. (c)  If  the  defend- 
ant evade  process,  but  has  goods  which  may  be  distreined,  then  a 
writ  of  distringas  to  seize  such  goods,  but  always  to  be  preceded 
by  A  writ  of  summons,  will  be  proper ;  but  if  the  defendant  has 
already  absconded^  or  will  avoid  process,  or  is  abroad,  then  pro* 
ceedings  to  outlatory  should  be  preferred. 

A  piainiiff's  It  was  held,  before  the  uniformity  of  process  act,  2  W.  4,  c. 

right  to  abandon  39  (jijat  a  plaintiff*  who  has  issued  and  even  actually  served  on 

serviceable  pro-  *  "^ 

cen  and  issae     the  defendant  serviceable  process  may  abandon  the  same  by 

fi^du^tu^^   g^^*"8  ^"^  ^^^^^^  ^^  ^^^^  abandonment,  and  requiring  him  in 
ing.  writing  not  to  appear,  and  may  afterwards,  without  first  discon- 

tinuing, issue  bailable  process  fot  the  same  debt,  and  arrest  the 
defendant  ;(d')  and  since  the  uniformity  of  process  act  the  same 
practice  has  been  decided  to  be  regular,  (c) 

We  will  now  proceed  to  examine  each  of  the  several  modem 
process  with  more  particularity ;  in  doing  which,  to  avoid  repe- 

(r)  Sec  the  question  whether  or  not  it  (d)  Bishop  t»  Powell,  6  Term  R.  616. 

be  expedient  to  arrest  consideredi  ante,  (e)  Chapman  v,   Vanderelde,  Hil.  T. 

157  to  1S9,  and  post,  chap.  Tiii.  of  a  writ  1835,  K.  B.  3  Dowl.  31 S;  9  Legal  Qbs. 

of  capias,  300. 
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tition,  it  will  constantly  be  necestary  to  keep  in  recollection  or  to    CHAP.  vi. 
refer  to  the  last  preceding  chapter,  where  we  purposely  took  a   f  "summo"" 
view  of  aU  the  principal  requisites  and  incidents  more  or  less         ^^ 
affecting  ef>ery  description  of  mesne  process  as  the  best  mode 
of  examining  the  subject. 


SECT.  I. — THE  REQUISITES  OF  A  WRIT  OF  SUMMONS^  AND  THE 
PROCEEDINGS  THEREON. 

Firsts  The  8  W.  4,  c.  39,  s.  1,  enacts,  "  that  the  process  in  Fine,Tiie«wct- 
•*  all  such  (I.  e.  personal)  actions  commenced  in  either  of  the  "f^  ""^  "*'". 

----.  T  11111  relating  to  a  writ 

''  said  Courts,  m  cases  where  xt  %s  not  intended  to  hold  the  de*  of  summont. 
''fendant  to  special  bail  or  to  proceed  against  a  member  of  par • 
"  liamenty  according  to  6  Geo.  4,  c.  16,  (viz.  as  a  trader  and 
"  aubject  to  the  bankrupt  law,  and  provided  for  in  section  6, 
'*  and  schedule  No.  6,)  shall  (whether  the  action  be  brought  by  Enactment  of 
**  or  against  any  person  entitled  to  the  privilege  of  peerage  or  *  W.  4,  c.  39. 
"  of  parliament,  or  of  the  Court  wherein  such  action  shall  be 
''  brought,  or  of  any  other  Court,  or  to  any  other  privilege,  or 
"  by  or  against  any  other  person,)  be  according  to  the  form  con- 
"  tained  in  the  schedule  to  this  act  annexed,  marked  No.  1.  (and 
"  before  stated),  (/)  and  such  process  may  issue  from  either  of 
"  the  said  Courts  and  shall  be  called  a  torit  of  summons,  and  in 
^  eyery  such  writ  and  copy  thereof,  the  place  and  county  of  the 
**  residence  or  supposed  residence  of  the  party  defendant,  or 
"  wherein  the  defendant  shall  be,  or  shall  be  supposed  to  be, 
"  shall  be  mentioned,  and  such  writ  shall  be  issued  by  the  officer 
"  of  the  said  Courts  respectively,  by  whom  process  serviceable 
"  in  the  county  therein  mentioned  hath  been  heretofore  issued 
**  from  such  Court, (^)  and  every  such  writ  may  be  served  in  the 
<'  manner  heretofore  used  in  the  county  therein  mentioned  or 
"  within  two  hundred  yards  of  the  border  thereofj  and  not  else* 
'*  where,  and  the  person  serving  the  same  shall  and  is  hereby 
"  required  to  indorse  on  the  writ  the  day  of  the  month  and 
"  week  of  the  service  thereof." 
The  schedule  No.  1,  then  prescribes  the  form  of  the  writ  of  schedule  and 

prescribed  form 

(/)  Ante,  150  and  154,  in  note.  thereon  shall  be  taken  and  accounted  for 

(g)  ^^  alterations  as  to  weft  0jfictr  in  by  the  same  peison  or  persons,  and  in  like 

K.  B.  by  3  &  4  W.  4,  c.  67,  s.  1,  which  manner  as  all  other  writs  of  summons, 

enacts,  that  all  writs  of  summons,  dis-  distringas,  capias,  or  detainer  issued  from 

triogas,  capias,  and  detainer  issued  inlo  the  said  Court  of  K.  B.  under  and  bjr 

Middinex  from  the  Court  of  K.  B.  shall  virtue  of  the  said  recited  act. 
be  iigned,  semUd,  and  imed,  and  the  fees 
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CHAP.  VI. 

Fbocekdings 

ON  SuMMONSr 

of  writ  of  sum- 
mons. 

Rule  Mich.'S 

W.4,«ndNov. 

I83t. 

The  duration  of 
a  writ  of  sum- 
mons. 


summons^  and  of  the  memorandum  at  the  footj  and  some  of  the 
varying  indorsements  thereon.  (A) 

The  general  rule  Mich-  T.  3  W.  4,  (referring  to  that  of  HU. 
T.  2  W.  4,)  in  actions  for  a  debt  requires  an  indorsement  of  the 
sum  claimed  and  costs,  and  a  notice  in  the  form  prescribed  by 
the  antecedent  rule  of  Hil.  T.  2  W.  4,  that  on  payment  of  the 
same  within  four  days  further  proceedings  will  be  stayed,  (t ) 

The  10th  section  prescribes  the  duration  of  the  writ  of  sum- 
mons to  be  four  calendar  months  inclusive  of  the  day  of  issuing, 
but  authorizes  the  continuance  of  such  'process  by  alias  and 
pluries  writs  of  summons.  The  12th  section  requires  the  writ 
to  be  dated  on  the  day  it  is  issued,  and  to  be  tested  in  the  name 
of  the  chief  justice  or  chief  baron  of  the  Court  out  of  which  it 
is  issued,  and  to  be  indorsed  with  the  name  and  place  of  abode 
of  the  attorney  actually  suing  out  the  same,  and  in  case  such 
attorney  shall  not  be  an  attorney  of  the  Court  in  which  the  same 
is  sued  out,  then  also  with  the  name  and  place  of  abode  of  the 
attorney  of  such  Court  in  whose  name  such  writ  shall  be  taken 
out ;  and  in  case  tio  attorney  shall  be  employed  for  that  purpose, 
then  with  a  memorandum  expressing  that  the  same  has  been 
sued  out  by  the  plaintiff  in  person,  mentioning  the  city,  town,  x)r 
parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of 
the  house  of  such  plaintiff's  residence,  if  any  such  there  be.  (A) 


Secondly,  The 
Form  and  1?«- 
quhites  of  a 
Writ  of  Sum- 
mons, memo- 
randum and  In- 
dortemevU, 


Secondly,  We  have  seen  that  the  2  W.  4,  c.  39,  s.  1,  and 
other  sections,  contain  some  enactments  as  to  the  form  and 
requisites  of  the  writ  of  summons  itself;  and  the  schedule 
No.  1  gives  the  form  of  such  writ  against  a  single  defendant, 
with  certain  initials  and  blanks,  in  lieu  of  which  certain  facts, 
applicable  to  and  varying  in  each  particular  case,  are  to  be 
inserted.  (/)  It  will  be  observed  that,  1st,  In  lieu  of  the  initials 
C.  D.,  the  actual  full  Christian  and  Surname  of  the  defendant  is 
to  be  stated  :(m)  2dly,  The  particular  place  as  well  as  county 
of  the  defendant's  residence,  or  supposed  residence,  is  to  be 
stated  in  the  body  of  the  writ,  (i»)  and  if  there  be  several  de- 
fendants, each  must  be  separately  described  by  his  fnll  Chris- 
tian and  Surname,  and  place  and  county  of  residence :  Sdly, 
The  Court  in  which  the  appearance  is  to  be  entered,  but  with- 
out stating  any  particular  office,  so  that  the  defendant,  unless 


(h)  See  the  forms  in  blank,  ante,  154, 
in  note,  and  post,  as  to  the  several  blanks 
or  points  which  are  to  be  filled  up  accord- 
ing to  the  facts  of  each  case. 

(i)  See  form  of  rule,  a)ite,  160,  in  note, 
and  ftee  the  decisions  on  that  rule  and  con- 
sequences of  nonobservance,  ante,  212  to 


215. 

(fc)  See  the  several  requisites,  ante,  202 
to  212. 

(I)  Ante,  154,  and  see  notes, 

(m)  Ante,  165  to  174. 

(n)  Ante,  174  to  18 1. 


Digitized  by 


Google 


FROCEEDINGS  THEREON  AND  APPEARANCE.  ^57 

he  employ  an  attorney^  must  himself  ascertain  such  office  :(o)     CHAP.  vi. 
4<A/y,   The  form  of  action  must,  we  have  seen,  be  described    on  Su^MON^t 
succinctly  with  great  care  and  precision,  and  yet  by  no  means  ^^* 

conveying  any  certain  knowledge  of  the  particulars  of  the  sub- 
ject-matter or  ground  of  action  :(p)  5thly,  The  Christian  and 
Surname  of  the  plaintiff  or  plaintiffs  must  be  described  fully 
and  accurately:  {q)  6thli/,  In  lieu  of  the  initials  A,  B.,  printed 
in  the  schedule  in  that  part  of  the  writ  of  summons,  which 
intimates  to  the  defendant  that  in  default  of  his  causing  an 
appearance  to  be  entered  in  due  time,  an  appearance  will  be 
entered  for  him,  the  full  Christian  and  Surname  of  the  plaintiff 
or  plaintiffi  must  be  repeated,  and  not  the  mere  reference  to 
the  prior  statement,  by  using  the  words  '^  the  said  plaintiff:"  (r) 
7ihlff,  The  name  of  the  chief  justice  or  chief  baron  of  the 
proper  Court  for  the  time  being  must  be  inserted  in  the  next 
blank,  as  '^  Witness,  Thomas  Lord  Denman,  Chief  Justice/' 
or  "  Sir  Nicholas  Conyngham  Tindal,'^or  "  James  Lord  Abin- 
ger,  at  Westminster,"  or  in  case  of  a  temporary  vacancy  in 
either  office,  then  in  the  name  of  the  senior  puisne  judge  of 
the  particular  Court :  (s)  and  8M/y,  The  true  day  when  the 
writ  is  actually  issued  must  be  inserted  in  the  last  blank,  (t) 

As  respects  the  memorandum  at  the  foot  of  the  writ,  stating  Memorandum. 
its  duration,  the  form  is  invariably  in  the  words  prescribed  in 
the  schedule,  {u) 

With  respect  to  the  indorsements  on  a  writ  of  summons,  ladonements. 
there  appears  to  be  only  one  that  must  be  invariably  indorsed 
on  a  writ  o{  summons,  i.  e.  that  of  the  name  and  abode  of  the 
pktintiJTs  attorney,  (x)  or  agent  and  attorney;  (y)  or  of  his  own 
residence  when  he  sues  in  person,  {%)  When  the  action  is 
strictly  for  a  debt  or  money  demand,  then  there  must  also  be  an 
indorsement  of  the  amount  of  the  claim  for  such  debt  and 
costs,  (a)  The  forms  of  such  indorsements  are  usually  as 
stated  in  the  notes,  {b) 

Ante,  193.  M  ^nte,  205. 

AuU,  194.  {*)  Ante,  JOS. 

AnU,  198.  (y)  Ante,  «09. 

)  Ante,  200,  n.  (p).    «  (0  Ante,  «ll . 

^Ante,  fOf.  (a)  Ante,  212. 

Ante,  202. 

""""■""""""""""""""^  Indonements, 

(h)  1.  This  writ  was  issiwd  by  John  Tmpldns,  of  No.7,  King't  Bench  Walk,  Temple,  !'  ^^  **^®  """*? 
Lnidon,  attornev  for  Ihe  said  John  Alkint.  '^      &c.  of  principal 

attorney  issuing 
— a  writ. 


2.  This  writ  was  issued  by  John  Tompkim,  of  No.  7,  KingU  Bench  Walk,  Temple,  *\  ^he  like, 

London,  Attemey,  a*  agent  far  Jama  Adamsof  Chelmfford,  in  thecounlu  of  Fssex.  attor-  ^      *^  .     " - 

ney  for  the  said  Jofcn^tHw.  .^  »  torney  issues 

• ''  writ  as  agent 

■  •  for  another  at- 

YOL,  m.  S  tomey. 
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CHAP.  vr.        We  have  seen,  however,  that  after  a  copy  of  the  writ  of 
ON  s^MMONi!  flunjmons  has  been  served  upon  a  defendant,  and  within  three 
^c.         days  at  least,  there  must  be  an  indorsement  made  on  the  writ  of 
the  time  of  such  service,  (c)  and  which  must  afterwards  be  sworn 
-  to,  or  the  plaintiff  cannot  enter  an  appearance  for  the  defend* 
ant  under  the  statute  12  Gh.  1,  c.  29.    The  form  of  such  in- 
dorsement is  as  in  the  note,  (d) 


Thirdly,  When 
a  writ  of  stim- 
moni  is  or  is 
not  proper. 


Thirdly,  The  writ  of  gummons  is  the  proper  and  only  pro- 
cess against  all  persons  whatsoever,  when  the  defendant  is  not 
to  be  arrested,  and  when  he  is  not  a  member  of  parliament  and 
trader  intended  to  be  proceeded  against  according  to  the 
Bankrupt  Act,  6  G.  4,  c.  16,  s.  9  and  10;  and  it  may  be 
adopted,  whether  or  not  the  defendant  be  privileged  as  a  peer 
or  member  of  parliament,  or  officer  of  the  Court,  or  an  attor- 
ney, or  a  corporation,  or  hundredors ;  and  even  in  cases  where 
the  defendant  is  a  prisoner  in  actual  custody  in  some  other 


8.  Indorsement       S.  "  This  writ  was  issoed  in  person  bj  John  Ade,  who  resides  at  Vo,  SOS  m  «k# 
when  plaintiff     Strand,  in  tAtf  Pariih  of  St,  Cliwunt'i  Danes,  in  th$  county  of  MiddUt$x/* 
s  nes  in  person. 

4.  Indorsement  4.  "  The  plaintiff  claims  502. 10s.  6d.  for  debt,  and  \L  I7i.  ed,  for  costs ,  and  if  the 

on  copy  of  writ  amoont  thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days  from  the  ser« 

of  debt  and  vice  hereoff  further  proceedlngi  will  be  stayed." 

costs  prescribed  See  iheusualform  of  indorsement,  as  prescribed  by  the  two  rules  Hilary  term,  S  W* 

by  role  5,  4,  and  Michaelmas  term,  3  W.  4,  referring  to  the  same,  ante,  160,  in  note.    With' 

Miob*  T*  8  W«  respect  to  the  claim  for  eotti,  it  is  only  stated  in  the  mnyafe,  without  shewing  the 

4,  and  Hil.  T.  items.    See  the  work  intituled  Dills  of  Costs,  page  4.    Such  aggregate  is  in  general 

S  W«  4.  thus  composed. 

The  costs  where  a  writ  is  serred  in  London  or  Middlesei  may  be  tht». 

£   s.  d. 

Letter  for  payment  of  debt  (when  sent)      0    S    6 

Instructions  to  sue ..068 

Writ  of  summons  .•.••*••.    0  IS    0 

Copy  and  service 0    5    0 

Bill  of  costs 020 

Attending  settling,   when    debt    above 

iOl„  (if  under  20/.  then  only  Ss,  id,),    0    6    8 
Letters    , OfO 

1  17  10 

If  the  service  1>e  near  to  but  out  of  London,  and  no  attorney  reside  near  to  the  de- 
fendant, then  a  further  charge  of  If.  a  mile,  according  to  the  distance  from  London, 
may  be  made,  in  respect  of  the  journey  to  make  the  service. 

When  process  is  served  in  the  country  by  an  agent  for  a  town  attorney,  properly 
concerned,  or  when  the  country  attorney,  properly  concerned,  employs  an  ngent  in 
London,  the  bill  of  costs  is  increased  by  3t.  6d,  for  a  letter  to  the  agent,  and  his  Chai^ 
for  copy  and  service,  and  postages,  and  3s.  6d,  (or  letter  in  reply.  See  Bills  of  Coats, 
p.  4  and  5. 


(c)  Gen.  Rule,  Mich.  T.  3  W.  4,  r.  S,  ante,  160  and  842. 
5.  Indorsement       l^)  d*  Ihls  ^rit  was  served  by  roc,  William  Cartwright,  on  the  within  named  de- 
on  writ  of  time     fendants,  Henry  Butler,  Thomas  Poole,  and  James  Adams,  on  Saturday,  the  eleventh 
of  lerriee*  ^^y  of  May,  1835.     William  Cartright,    And  see  form,  ante,  244,  note  (g). 
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action,  he  may  be  personally  served  with  a  copy  of  this  pro-    CHAP.  VI. 

cess  whilst  in  prison^  when  it  is  not  intended  to  detain  him  in    ov  ^vMMoiTt! 

the  action  in  which  process  is  issued.    When  there  are  several         ^^ 

parties  to  be  sued  jointly,  and  one  is  to  be  arrested  and  the 

other  only  served  with  process,  then  a  copy  of  a  capias  jointly 

against  all  the  defendants  niay  be  personally  served  on  the 

latter ;  but  it  has  been  held  that  in  an  action  against  one  cfe- 

fendani  alone  a  service  of  the  copy  of  a  writ  of  capias  would  not 

be  regular,  (c)  A  writ  of  summons  may  be  issued,  and  afterwards 

a  distringas  and  proceedings  to  outlawry  may  be  founded 

thereon  {    consequently  this  process  is  by  far  more  frequent 

and  extensive  in  practice  than  either  of  the  other  forms,  and  on 

that  account,  as  well  as  because  it  stands  first  in  the  uniformity 

of  process  act,  S  W.  4,  c.  S9,  s.  1|  and  schedule  No.  1,  we  will 

here  give  it  particular  consideration.    The  form  of  the  writ 

against  a  single  defendant,  as  printed  in  blank  in  the  schedule 

No.  1  of  the  S  W.  4|  c.  S9^  has  been  already  stated  in  a  notei(d) 

and  which  may  be  readily  altered  and  applied  against  several 

defendants^ 

Fourihlyi  If  it  be  doubtful  in  which  of  several  counties  the  FminUy,  Of 
defendant  is  to  be  founds  the  plaintiff  may  at  the  same  time  Issue  ^^^^!^ 
and  have  in  force  several  different  original  writs  of  summons  sommons. 
into  each  county,  by  describing  the  defendant  in  one  writ  as 
^residing  or  being  in  some  place  in  one  county,  and  in  another 
writ  or  writs  describing  him  as  resident  in  another  place  and 
county.     But  it  has  been  supposed  that  the  defendant  could 
not  be  charged  with  more  than  the  expense  of  that  writ,  with 
which  he  has  been  first  actually  served,  {e) 

Fifthly i  Having  received  the /f///Jn«/rfic/foiii  from  the  client,  T^ly,  Pras- 
as  before  recommended,  (/)  (and  which  should  state  at  all  Jlj^/Jf^^^ 
events  the  Christian  and  Surname  of  the  plaintiff  and  of  the  a  writ  of  Mm- 
defendant,  and  the  residence  of  the  latter,  into  the  county  of  ^^^' 
which  residence  the  writ  is  to  be  issued,  and  the  cause  of  ac- 
tion so  fully  as  to  enable  the  attorney  or  agent  in  London  to 
decide  upon  the  best  form  of  action,)  the  regular  course,  and 
which  in  the  Court  of  Exchequer  is  indispensable,  {g)  is  for  the 
plaintiff's  attorney  to  make  out  a  prcecipe^  or  short  instructions 
for  and  abstract  of  the  writ  of  summons,  and  which  praecipe, 


(0  M9.  Not.  ISSS,  K.  B.;  1  Arch.         ^e)  Dunn  v.  Harding,  10  Bing.  555. 


K.  B.  4tb  cd.  51t,  (/)  Ante,  117  to  1«4. 

(d)  AnU,  154,  in  note.  (g)  Ante,  SSO,  Ut 
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CHAP.  Vr.  being  the  substance  of  the  writ,  forms  its  basis,  and  is  to  be  left 
ON  s"mmonV  ^^^  ^^^^  W  ^'^^  ^^^  officer,  who  afterwards  signs  the  process. 
&c.  It  is  also  a  prudent  precaution  to  enter  a  copy  of  such  praecipe, 
as  well  as  of  the  writ  and  indorsements,  in  a  book  kept  in  the 
office  of  the  plaintiff's  attorney,  so  as  to  avoid  the  consequence 
of  loss  in  the  office  or  elsewhere ;  and  such  praecipe  may  be  in 
the  form  in  the  note,  (f ) 

A  writ  of  summons,  printed  in  blank  on  parchment,  with  at 
least  two  copies  printed  in  blank  on  paper,  and  a  copy  for  each 
defendant,  when  there  are  several,  are  then  to  be  purchased  of 
a  stationer,  and  when  issued  from  the  Court  of  Exchequer  may 
be  purchased  already  sealed,  (ft)  These,  with  all  the  indorse- 
ments, excepting  that  relating  to  the  time  of  serving  the  writ, 
are  then  to  be  filled  up  and  carefully  examined  with  each  other, 
so  as  to  avoid  a  variance.  These,  when  the  writ  is  from  the 
King's  Bench,  are  to  be  taken  to  the  signer  of  the  writs,  (Q 
and  when  from  the  Common  Pleas,  to  the  filazer  for  the  proper 
county,  (wa)  and  when  from  the  Exchequer,  to  a  master  of  that 
Court,  (i»)  and  to  each  ^s.  6d.  is  to  be  paid  for  signing,  and  at 
the  same  time  the  before  mentioned  praecipe  is  to  be  left  with 
and  filed  by  the  signing  officer,  (o)  The  writ  is  then,  when 
issued  from  the  King's  Bench  or  Common  Pleas,  to  be  taken 
to  the  Seal  Office  and  sealed  on  payment  of  7c/. ;  but  in  the 
Exchequer  we  have  seen  that  the  writ  of  summons  may  be^., 
purchased  already  sealed,  (p) 

5ix(&,  Service  to  Sixth,  The  statute  2  W.  4,  c.  39,  s.  31,  requires  service 
an  e^rcwof  "  ^*  heretofore;'  and  which  refers  to  12  G.  1,  c.  29,  which  re- 
the  writ,  as  bt-  quired  personal  service  of  a  copy  of  the  writ,  (y)  Hence 
l\\]^^,      '     strictly  the  service  should  be  of  an  exact  copy,  and  not  with  the 

l!  Of  what 

copy.  _  ^_ ^ .^_ 

(h)  Bat  the  omission  of  the  filing  will  not  affect  ihe  validity  of  the  proceedings, 
ante,  920,  221. 
Form  of  Precipe      (i)  Middlesex,    Summonifiyr  John  Atkins  and  John  Fcrd  against  Thomas  Po»U  ef 
for  a  writ  of         Tabernacle  Row,  Stepney,  Middlesex,  and  James  Hood  of  the  same  place  and  county. 
summons.  Promises. 

Tested  1  February,  1835. 

Indorsed  E.  F.  of  No,  7,  King's  Bench  Walk,  Temple,  London,  attorney  for  plahuiff. 

Indorsed  claim  £ debt,  £ costs. 


(k)  Ante,  224.  (q)  See  a  valuable  note  in  Tidd*s  Sopp. 

(/)  Ante,  223.  a.  d.  1833,  p.  73.  note  (e),  as  to  the  mode 

(m)  Ante,  223.  of  serving  process  />f/W«  2  W.  4,  c.  39, 

^ti)  Ante,  223.  tmd  to  which  that  act,  by  the  words  "  as 

{o)  Ante,  2^0.  hentofore*'  manifestly  refers. 
(/»)  Ante,  224,  22rv 
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original  writ  of  summons,  (r)  which  is  to  be  retained  in  order 
to  indorse  thereon  the  time  of  service,  as  directed  by  2  W.  4, 
c.  39,  s.  1,  and  rule  Mich.  T.  3  W.  4,  r.  3  8c  4.  The  copy 
should,  in  strictness,  exactly  correspond  to  a  letter  with  the 
original,  or  at  least  there  must  be  no  difference  that  could  alter 
the  sound  or  sense :  {s)  but  a  trifling  omission  of  a  word  or 
letter,  not  altering  the  sound,  sense,  or  meaning,  will  not,  ac- 
cording to  the  more  recent  decisions,  prejudice.  («)  And  it 
is  not  necessary  in  the  copy  to  insert  the  name  of  the  officer 
who  wro'te  his  name  as  signer  of  the  writ,  or  to  imitate  the 
seal.  (<)  Under  the  former  act,  12  G.  1,  c.  29,  and  when  the 
process  by  quo  minus  was  in  force,  the  Court  of  Exchequer 
held  that  the  defendant  was  entitled  to  a  complete  copy  of  the 
ithole  process ;  and  the  same  principle  still  prevails,  {u) 

The  manner  of  service  referred  to  was  by  12  G.  1,  c.  29,  by 
making  a  precise  copy  of  the  entire  contents  of  the  writ ;  and 
now  of  the  memorandum  and  indorsements  required  by  the  2  W, 
4,  c.  39,  or  its  schedule,  {x)  Before  that  act  it  was  held  in  the 
Exchequer  that  a  variance  in  the  body  of  the  copy  of  the  pro- 
cess from  the  writ  itself,  was  a  fatal  irregularity  ;  {y)  and  we 
have  seen,  that  since  the  2  W.  4,  c.  39,  a  very  small  variance 
or  omission,  either  in  the  copy  of  the  body  of  the  writ,  {z)  or  of 
the  indorsement,  (a)  especially  when  prescribed  by  that  statute^ 
is  fatal,  though  a  defect  in  an  indorsement  merely  prescribed 
by  rule  of  Court  is  amendable  on  payment  of  costs.  (Jb)  But 
according  to  some  recent  decisions,  principally  on  bailable  pro- 
cess, if  the  omission  or  mistatement  in  the  served  copy  do  not 
alter  the  sounds  sense,  or  meaning  of  the  process,  then  the 
Court  will  not  interfere  to  set  aside  the  service  for  irregu- 
larity, (c)  We  have  seen  that  the  Court  have  refused  to 
amend  the  copy  of  a  writ  even  in  cases  where  they  perhaps 
might  have  permitted  an  amendment  in  the  writ  itself;  {d)  but 
the  precise  ground  or  principle  on  which  such  distinction  pro- 
ceeds has  been  questioned,  (e) 


CHAP.  VI. 
Proceedings 

ON  SuMMONf, 
&G. 


(r)  Smilhyr,  Andenon,  Prac  Reg.  342  ; 
Peter  «.  lUignier,  id, ;  Barnes,  410,  S.C. ; 
1  Sell.  Prac.  88  ;  Imp.  C.  P.  16S ;  pott, 
"  Mode  of  Service." 

(«}  Ante,  S39,  tSl ;  and  see  SutUm  ▼• 
Burgeu,  1  Gale,  Exch.  Rep.  HiI.T.  p.  17, 
orefniling  Hadgkinton  ▼.  Hodgkin9on,  as 
to  omission  of  I  in  Middlesex. 

(0  Clutterbuek  t.  WUdman,  t  Tjr. 
tT6,  ante,  tU. 

lu)  Wright  r.  Hooper,  zTyT.KS. 

(i)  Jd.  ibid.  ;  Pr.  Reg.  S54 ;  Barnes, 
405,S.C.;  Tidd,  167, 168. 

(y)  J  Price,  «45j  Tidd,  168,    But 


see  Buggett  ▼.  Farken,  7  Moore,  359  j  1 
Bing.  65,  S.  C. 

(i^  Ante,  «36. 

(a)  Ante,  «29,  J3l. 

(6)  Ante,  234  to  236. 

(c)  Freeman  v.  Mow«,  C.  P.  Mich.  T. 
1834, 9  Legal  Obsenrer,  p.  109 ;  ante,  233; 
and  see  Sutton  v.  Burgeu,  supra,  note  (s). 

(<i)  See  per  Tindai,  C.  J. ;  and  see 
Sutherland  v.  Tubbs,  1  Chit.  R.  320,  noto 
(a);  Tidd,  168. 

(e)  See  per  Taunton,  J.,  in  Hodgkimon  v. 
Hedgkinson,  3  Nev.  &  Man.  565,  ante,  236. 
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SG2  OF  THE  WRIT  Of  SUMMONS| 

CHAP.  VI.        In  practice,  each  of  the  writs  prescribed  by  2  W.  4»  c.  39,  is 
^mSu^mmomV  *^  ^  completed  on  parchment,  and  the  copy,  pr  copies  in  cases 
&c.  of  several  defendants,  intended  to  be  served,  is  printed  on 

'~~""'"'""~^  popcTi  vith  blanks,  and  may  be  purchased  of  any  law  sta- 
tioner, and  they  are  afterwards  filled  up  by  the  plaintiff's  attor« 
ney,  or  by  himself,  if  he  proceed  in  person. 

s.  By  whom  to  ^^  ^^  "ot  n^cessary  that  serviceable  process  should  be  ex* 
be  icnrcd,  ecuted  by  an  officer  of  the  sheriff,  for  it  may  be  served  by  any 
person,  even  by  the  plaintiff  himself  or  his  attorney,  though  it 
is  usually  served  by  a  clerk  of  the  latter,  or  by  some  intelligent 
person.  (/)  As  it  will  be  observed  that  in  the  usual  qffidavU 
qf  service  the  deponent  not  only  states  the  fact  of  personal 
service  of  a  copy  of  the  writ,  and  of  the  memorandum  sub- 
scribed and  indorsements  made  thereon,  upon  the  defendant, 
but  also  swears  that  the  writ  of  summons  itself  appeared  to  the 
deponent  to  have  been  regularly  issued,  it  is  obvious  that  not 
only  should  the  party  who  is  to  serve  such  copy  be  able  to 
read,  (f)  but  should  actually  read  and  compare  with  minute 
attention  the  copy  with  the  writ,  after  the  same  and  all  requi* 
site  indorsements  have  been  ^Ued  up,  and  also  Mnderstand  the 
legal  requisites  of  the  proceeding,  so  as  to  be  able  afterwards 
with  propriety  to  swear  to  the  necessary  affidavit ;  (g)  as  an  im-* 
perfect  service  would  put  the  defendant  on  his  guard,  so  aa 
probably  afterwards  more  carefully  to  avoid  a  regular  service, 
it  is  of  importance  to  employ  an  intelligent  person  in  the  first 
Instance,  If  the  person  who  served  the  qopy  be  aware  of  any 
irregularity  or  deviation  from  the  proper  requisites  of  the  writ, 
or  memorandum  or  indorsements,  or  the  copy  served,  he  could 
not  with  propriety  swear  to  the  service  in  the  usual  form  ;  and 
in  such  case  it  might  be  advisable  to  annex  to  the  affidavit  a 


(/)    Delafield  v.  Jonet,    Prac.  Reg.  fo  frequenll;^'  as  19  the  practice  to  90 

345  ;  Cooke*s  cases,  Prac.C.  P.  34;  1  Sel.  many  affidavits,  the  import  of  which  they 

Pr.  89  ;  Imp.  C.  P.  163;  Tidd,  I68.  do  not  well  understand.     It  certainly  be- 

(g)  In  Dtlajiehi  v,  Jonst,  Cooke's  Rep.  hoves  all  respectable  pr«cUtiQOers  ^  ste- 

54 ;  Imp.  K.  B.16S,  the  Court  declared  maticalljr  to  enjoin  iu  their  offices  th« 

that  the  service  of  process  by  a  bailiff  soleiuu  obligation  of  an  oath,  leat  by  ha- 

who  could  neither  write  nur  r«ad,  was  Rot  bit  a  laxity  and  want  of  due  c«re  in 

good  ;  for  the  statute  IS  G.  1,  c.  39,  in-  swearing  should    be    eiu;ouraged>  or  at 

tended  that  process  should  not  be  served  least  culpably  permitted.    That  conacieB* 

by  illiterate  persons,  because  it  directs  tious  judge  m  particular  lepiohated  llie 

that  affidavit  should  be  made  of  the  ser-  then  frequent  practice  of  mere  boys  beii^ 

vice  of  a  copy  of  the  process,  but  service  permilled  to  swear  to  affida?its  us  opposi- 

by  a  person  who  can  read  writiog  suffices,  tion  to  bail,  attacking  their  charactei  anc| 

It  was  strongly  recommended  by  that  ex-  stating  an  hearsay  narrative,  in  an  affi- 

perienred  and  excellent  judge,  Mr.  Jus-  davit  obviously  settled^  if  not  prepared  by 

tice  Bay  lev,  that  practitioners  should  not  some  older  practitioner,  bo  as  to  fit  ibf 

tuffer  youth  inexperienced  in  law  to  swear  occasion,  whatever  it  might  be« 
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complete  copy  of  the  copy  served  on  the  defendanti  and  swear  CHAP.  VI. 

to  the  serTice  thereof,  and  that  such  document  is  a  copy  of  the  ok^ummwi" 
original*  but  omitting  the  statement  of  his  behef  of  the  regu-^         ^* 
lariiy  of  the  proceeding.  (A) 

The  statute  12  G.  1,  c.  29^  s.  1,  in  terms  requires  ^*  personal  5.  On  whom  to 
service  OH  the  d^endant/"  to  enable  a  plaintiff  afterwards  to  *»«*«^«^- 
enter  an  appearance  according  to  that  statute,  and  the  Z  W.  4, 
c.  39,  s.  1,  refers  to  that  practice.  The  13th  section  of  that 
act  enacts,  ^'  That  every  such  writ  of  summons  issued  against 
a  corporation  aggregate,  may  be  served  on  the  mayor  or  other 
head  qficer,  or  on  the  town  clerks  clerk,  treasurer,  or  secretary 
of  such  corporation,  and  every  such  writ  issued  against  the  in- 
habitants of  a  hundred,  or  other  like  district,  may  be  served  on 
the  high  constable  thereof*  or  any  one  of  the  high  constables 
thereof;  and  every  such  writ  issued  against  the  inhabitants  of 
any  county  of  any  city  or  town,  or  the  inhabitants  of  any  fran- 
chise, liberty,  city,  town,  or  place,  not  being  part  of  a  hun« 
dred,  or  other  like  district,  on  some  peace  officer  thereof." 

It  will  be  observed*  that  although  the  service  of  a  declara- 
tion in  gectment  on  the  wife  of  the  tenant  in  possession  is  ad* 
mitted  to  be  sufficient  to  enable  the  plaintiff  to  proceed  to 
judgment  and  execution  in  default  of  an  appearance,  yet  it  is 
otherwise  in  personal  actions;  and  therefore  it  was  recently 
decided  that  if  one  of  several  defendants  be  abroad,  the  Court 
win  not  order  that  service  of  process  on  his  wife  shall  be  good,  > 

or  restrain  the  other  defendants  from  pleading  his  nonjoinder 
in  abatement;  (t)  but  now  if  a  joint  contractor  be  out  of  the 
jurisdiction,  the  plaintiff  need  not  join  him  in  the  writ,  as  the 
other  defendant  could  not  plead  the  nonjoinder  in  abatement, 
without  alleging  in  his  plea,  and  swearing  in  his  affidavit  veri- 
fying such  plea*  that  the  defendant  is  resident  in  England 
ud  where.  (^)  It  is  clear  that  although  in  mercantile  concerns, 
aad  in  order  to  determbe  a  tenancy  a  notice  to  quit,  and  some 
other  oQtioes,  when  served  upon  one  of  several  joint-tenants  or 
paftners  is  deemed  equivalent  to  notice  to  all,  yet  in  legal  pro^ 
€0S9  each  defendant  must  be  actually  served  or  arrested  before 
the  plaintiff  can  proceed  in  an  action  against  him.  {k) 

In  an  action  against  husband  and  wife,  it  suffices  to  serve  the 
kitedsmd  alone  with  a  copy  of  the  writ,  who  must  thereupon 

(»)  Port,  f89,  t90,  asd  form  tW,  note  0)  ^  ^'  4  W.  i,  c.  4f,  s.  8. 

(#).  (H)  Unt'l  '.Middttton,  1  Chit.  Rep^ 

(0  DavU  r,  MorgoM,  f  Tjr.  R.  f88;  319;    Worley  v.   Bull,  Pr.  Reg.  3M  | 

f  Cfomp.  5c  J.  tsr,  S.  C.  Tidd's  Supp.  1833,  p.  74. 
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appear  for  himself  and  wife,  {k)  But  in  an  action  against  iwo 
or  more  defendants^  each  must  be  served  with  an  exact  copy  of 
the  process  and  indorsements.  (/) 


Consequences 
of  service  on  a 
wrong  person. 


4.  Timeofser- 
▼ice. 


As  the  very  object  of  the  service  of  process  is  to  inform  the 
intended  defendant  of  the  necessity  for  his  appearing  and 
pleading  to  the  action,  it  seems  scarcely  necessary  to  observe 
that  a  service  on  a  wrong  party  is  inoperative,  for  the  party 
serving  the  same  cannot  safely  make  the  affidavit  of  personal 
service  on  the  defendant  named  in  the  writ  as  required  by  the 
statute,  before  the  plaintiff  can  enter  an  appearance  for  the 
defendant,  so  as  to  proceed  to  judgment.  But  if  there  have 
been  a  mistaken  service  upon  a  wrong  party,  the  right  person 
may  afterwards  be  served  with  a  copy  of  the  same  writ,  or  with 
an  alias  summons,  or  in  bailable  process  an  alias  capias  may  be 
executed,  (m) 

We  have  before  suggested,  that  when  there  are  two  or  more 
persons  of  the  same  name,  or  nearly  so,  it  is  very  material  in  or 
by  the  writ,  or  by  some  distinct  instructions,  to  give  some  par- 
ticular description,  so  as  to  identify  the  proper  party,  and  to  be 
particularly  careful  that  the  service  be  on  him ;  for  if  a  wrong 
person  should  be  served  and  appear  and  defend  the  action  to 
trial,  without  collusion  with  the  intended  party,  or  his  inter- 
ference in  the  conduct  of  the  suit,  the  plaintiff  would  be  non- 
suited, (ft)  And  if  the  mistake  should  be  discovered  before  the 
trial,  unless  the  collusion  or  interference  of  the  proper  party 
can  be  clearly  proved,  (o)  the  safest  course  would  be  to  aban- 
don that  action  and  begin  de  novo. 

The  2  W.  4,  c.  39,  s.  10,  limits  the  duration  of  all  the  writs 
thereby  prescribed  to  four  calendar  months  from  the  day  of  the 
date,  including  the  same;  and  of  course  it  must  be  served 
before  the  expiration  of  that  time.  It  may  be  served  at  any 
hour,  however  late  at  night,  and  after  ten  o'clock,  for  the  rule 
of  Court  does  not  extend  to  process ;  (f)  and  before  the  uni* 
formity  of  process  act,  2  W.  4,  c.  89,  it  was  held  good  ser* 
vice  even  at  eleven  o'clock  on  the  night  of  the  return  day.  {q) 


(fe)  hauccmU  ▼.  Lorn  and  ioife,  Barnes, 
406,  412 ;  Pr.  Reg.  S5l,  S,  C,  -,  Tidd's 
Supp.  1833,  p.  74. 

(I)  hrael  v.  Middleton,  1  Ctiit.  Rep. 
319;  WorUy  v.  Bull,  Pr.  Reg.  351; 
Tidd'sSapp.  1833,  p.74. 

(m)  V.  Johnsotit  2  Bar.  &  Cres. 

95;  3  Dowl.  &  Rv.  254,  S.  C. 

(n)  Wilde  ▼.  Keep,  6  Car.  6c  P.  235. 


And  see  ante,  168,  note  (i). 
(0)  As  in  the  instance,  anU,  168,  note 

(p)  Anonymous,  2  Cbitty's  Rep.  357 ; 
1  Dowl.  &  Rj.  172 ;  Priddm  ▼.  Cocper, 
7  Moore,  358  ;  1  Ring.  66,  S.  C.  See 
rule,  ante,  110. 

(q)  Wobum  v.  Neale,  2  Borr.  8l3 ;  f 
WUs.  372. 
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26. 


But  service  on  Sunday y  Christmas  day^  or  Good  Friday  would    CHAP.  vi. 
be  absolutely  void,  as  well  at  law  as  in  equity :  (r)  though  all  on* Su™ oh»' 
other  holidays  are  abolished,  as  they  affect  process.  (*)    It  may,  &c. 

however,  be  served  on  any  day  between  the  10th  August  and 
S4ih  October,  although  no  declaration  ox  pleading  can  be  filed 
or  delivered  between  thpse  days,  if) 

We  have  however  just  seen,  that  an  insufficient  service,  as 
upon  a  wrong  person  or  on  an  improper  day,  does  not  deter* 
mine  the  legal  efficacy  of  the  writ,  and,  therefore,  a  copy  might 
€ffierwards  be  served  upon  the  right  party,  or  at  a  proper 
tiine.(«)  It  was  long  ago  decided,  that  even  serviceable  pro* 
cess  cannot  be  served  on  a  party  to  a  cause  whilst  he  is  attend- 
ing the  trial  thereof  at  the  sittings,  (^)  and  k  fortiori  it  would 
be  so  as  to  a  witness  ;(jr)  for  if  persons  so  attending  a  Court  of 
justice  were  liable  to  be  served  with  process,  they  might  be 
deterred  from  attending  at  the  risk  of  being  served  with  pro* 
cess,  and  thereby  enabling  a  plaintiff  to  prosecute  his  action 
against  him  with  effect,  {x)  As  the  writ  cannot  legally  be  issued 
before  the  cause  of  action  has  accrued,  it  follows  that  it  can- 
not be  previously  served,  (y) 

The  place  of  the  service  or  execution  of  mesne  process,  as  5.  puicerf  ser- 
regards  writs  of  summons,  is  regulated  by  the  statute  2  W.  4,  ^^^^  "Sn  o7 
c.  39,  s.  1,  which  enacts,  that  the  writ  of  summons  may  be  capias, 
served  in  the  manner  heretofore  used{z)  in  the  county  therein 
mentioned,  or  within  two  hundred  yards  of  the  border  thereof 
and  not  elsewhere.     And  we  have  seen,  that  under  the  SOth 
section  serviceable  or  bailable  process  issued  uito  a  county 
surrounding  some  other  county,  may  be  executed  in  either,  (a) 

The  1st  section  requires  the  service  of  the  copy  of  the 
summons  to  be  in  the  county  therein  mentioned,  or  within  two 
hundred  yards  of  the  border  thereof,  and  not  elsewhere.  It  is 
probable  that  such  distance  would  be  calculated  in  a  straight 
line,  and  without  regard  to  the  more  circuitous  walking  dis- 
tance ;(£)  and  with  reference  to  prior  .decisions,  if  there  should 
be  any  dispute  as  to  the  boundaries  of  the  county,  or  probably 
the  exact  distance  of  yards  from  its  borders,  the  Courts  would 


(r)  Ante,  105,  106.   In  equity,  Uwk*  wopc  fully  reported  in  Andrews,  f75  j 

rtth  T.  yiehoUon,  19  Yes.  367,  bat  on  1  Sellon,  90;  Tidd,  168. 

terms  of  cDleriog  appearance.  ^)  ^n(e,  159. 

(»)  Anu,  105, 106.  {%)  As  to  the  pmnoui  practice,  Tiddj 

(0  «  W.  4,  c.  S9,  s.  1 1.  166  to  170 ;  241  to  243. 

(tt)  Clarht  V.  Jthnwn,  2  B.  &  C.  95;  (o)  AnU,  241,  242. 

3  D.  &  R.  254,S.C.  (h)  Leigh  t.  Hind,  9  B.  &  C.  774 ; 

(x)  CeU  y.  Hawkmi,   2  Stra.  1094,  4  Man.  &  Ryl.  597» 
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CHAp,vj.    not  determine  it  on  motion,  (c)    The  safer  course  in  practice  is 
oiTsy^MONii!  to  direct  the  writ,  or  describe  the  county  in  which  the  defend- 
^C'         ant  is  supposed  to  be,  as  the  larger  county  surrounding  ano- 
ther smaller  district,  which  is  a  county  of  itself;  in  which  case 
the  SOth  section  of  S  W.  4,  c.  39,  renders  the  service  in  eithmr 
of  the  two  counties  regular  and  sufficient*  (J)    If  the  defendant 
be  served  out  of  the  proper  county,  he  must  shew  by  his  affi- 
davit in  support  of  a  motion  to  set  aside  such  service  that  the 
place  was  not  on  the  confines  of  the  county,  and  must  also 
shew  what  precise  distance  from  the  same  the  service  actually 
^  took  place>  and  an  affidavit   wearing  that  ha  was  served 

^*9Qm9  distance"  from  the  proper  county  will  not  suffice,  (e) 

6.  Mode  of  «cr.  gy  the  express  terms  of  the  enactment  in  2  W.  4,  c.  39,  s.  1, 
he  0$  heretofore,  "  ^"^H^  <if  ^^mfnoM  are  to  be  sereed  in  the  manner  heretofore 
•crviceoTT"**  «*«^<'*"(0  necessarily  referring  to  the  antecedent  practice  relat- 
copy  of  the  writ  ing  to  serviceable  process,  which  was  in  general  governed  by 
of  summons,      ^j^^  jg  q  j^  ^  39^  ^^  j^  ^^  ^j^^  decisions  thereon,  (g)     The 

statute  enacts,  that  when  the  plaintiff  has  not  made  an  affidavit 
of  debt,  and  does  not  proceed  to  arrest  the  defendant,  ^*  he 
shall  serve  the  defendant  or  defendants  personally  within  the 
jurisdiction  of  the  Court  with  a  copy  oj  the  process f''  (A)  and  not 
with  the  writ  itself,  (i)  The  term  served  as  here  used  imports 
** personal  deliverj^  of  a  copy  of  the  writ  to  the  defendaiit"{k) 
and  then  enacts^  that  if  the  defendant  do  not  appear  to 
such  process,  it  shall  be  lawful  for  the  plaintiff,  upon  affidavit 
being  made  and  filed  in  the  proper  Court  of  the  personal 
service  of  such  process  as  nforesaid^  to  enter  a  common  ap- 
pearance, or  file  common  bail,  for  the  defendant,  and  proceed 
thereon  as  if  the  defendant  himself  bad  appeared.  Since  this 
enactment  personal  service  is  indispensable,  and  must  be  po- 
4iti^ely  su/arn  to  in  substance  according  to  the  form  presently 
given,  (0   excepting  in  one  instance,  in  proceedings  again&t 

(e)  See  several  cases,  Tidd,  168.  ]ate»t  eases  it  wes  determined  Hi  King's 

(it)  Dowi.  Statiite,  2  VV.  4,  c.  39,   ia  Bench,  that  where  a  nvtubaiiable  latiui 

notes,  p.  144.  issued    into  Lancashire,  and  a  mandate 

(•>  CohUtem  ▼.  King,  3  Cromp.  Sc  Jer,  thereon  was  obtained  from  the  Cbauccflor 

474;  Storer  v.  Raifson,  3  B.  &  C.  158.  to  the  sherilf,  service  of  either  the  latitmt 

SemM^  overrtiling  the  diet  am  of  Wood,  B.  or  the  aaaiiJala  sufficed,  Atbrook  v.  Tm 


in  Monday  v.  Lear,  11  Price,  12t.  ley,  2  Bam.  &  Aid.  416  ;    and   Udd's 

(/)  «  W.4,  c.39»  $.1  i  se<$  previoiu  Sapp,  I8a3>  p.73,  o.(e)i  bat  see  In- 

practice,  Tidd,  166  to  170;  S41  to  ^43;  pe^'s  C  P*  164. 

Tidd*sSapp.  1833,  p.  73^M.(«),  a  valu-         (i)  Worley  v.   G^wrr,    %  Stnu  877 1 

able  iiote«  1  Sellon,  89. 
(g)  As  to  the  decisions  and  prior  prac*         (k)  Smith  ▼.  Andersen,  Pr.  Reg.  313; 

ticc,  see  Tidd's  Supp»  1833,  p. 73,  n.  (c).  Peter  ▼.  Artgaiir,  id. ;  Barnes,  410,  S«  C; 

{h)  u  e.a  oep^  ol  the  principal  process  Imp.  C.  P.  163 ;  1  Selion,  88, 

OQt  of  the  sopenor  Court,    la  one  of  the         (0  See  form,  j^oU^  289. 
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persons  who  entered  the  king's  tervice>  in  which  case  the  7  &  8  chap.  vi. 
G.4v  c.  4,  a.  130,  permitted  the  leaving  of  prooess  egainat  such  o^'^^unoM*] 
persons  at  the  last  place  of  residence  of  the  defendant,  ^Q- 

It  is  advisable  to  deliver  an  exact  copy  of  the  vriti  and  all 
the  indorsements  filled  up,  excepting  that  of  the  day  of  ser* 
vice  to  the  defendant,  without  any  intimation  of  its  import 
until  after  be  has  read  or  accepted  it.  If  he  should  then  de* 
mand  an  inspection  of  the  original,  (but  not  otherwise^  (m)  it 
must  be  produced  and  shewn,  or  the  refusal  would  render  the 
service  irregular,  (n)  And  where  after  an  arrest  the  copy  of 
a  capias  was  delivered  to  the  defendant,  and  in  a  quarter  of  an 
hour  afterwards,  and  whilst  the  defendant  remained  in  the 
same  custody,  the  defendant  demanded  to  see  the  originali 
which  was  refused  by  the  ofScer,  the  service  of  the  capias  and 
the  subsequent  proceedings  were  set  aside  on  that  account,  (o) 
If  the  defendant  should  upon  tender  of  a  copy  of  the  process 
and  explanation  to  him  of  its  contents,  refuse  to  receive  it,  it  was 
held  that  it  might  be  immediately  left  at  his  house,  (p)  or  if  he 
lock  himself  in,  it  may,  after  a  simultaneous  explanation  of  its 
contents,  be  put  through  the  crevice  of  the  door,  (g)  And  in 
one  case  in  Common  Pleas  it  was  considered  that  if  the  de« 
fendant  keep  out  of  the  way  to  avoid  being  served,  the  writ 
may  be  sent  to  him  in  a  letter  by  ihe  pasi,  and  that  such  ser* 
▼ice  sufficed  if  it  were  sworn  that  he  opened  the  letter  and 
took  out  the  copy.(r)  But  that  doctrine  was  overruled  in 
a  subsequent  case,  which  establishes,  that  fis  the  statute  ex« 
presaly  requires  personal  serviee,  the  sending  a  copy  of  a  writ 
in  a  letter  by  post  will  not  suffice  if  the  defendant  refuse  to 
reoeive  it,  however  wilfully  and  vexatiously ;  («)  and  even  where 
a  person  was  about  to  serve  the  defendant  with  a  copy  of  pro- 
eeas  by  a  wrong  name,  and  the  defendant  thereupon  stated  his 
eorreet  name,  and  the  person  serving  offered  to  alter  the  writ^ 
but  the  defendant  said  '^  never  mind,  I  am  the  person>  and  witt 
Udte  emre  of  it,**  and  took  the  copy,  even  that  aervice  was  de- 
cided to  be  irregular,  though  the  Court  revised  to  give 
eoats.(l)  And  the  merely  leaving  a  copy  of  the  process  with 
the  def(^ndant*s  shopman,  (»)  or  at  his  house  or  place  of  bust* 


(•)  Ptmckawd  «.  WooLUit^  B^TQet,  30S.  1^4. 

(n)  Thomai  v.  Pearce,  ^  B.  ^  C.  761 ;  (r)  Boswetl  t.   ^oherU,   Barnes,  4SS  i 

4  P.  ^  ){ .  317,  S.  C.  Aldrod  v«  HicU»  5  Tauat.  186  ;  1  Marsh. 

io)  Westley  v.  Jones,  5  Moore,  16^.  8«  S.  C.  *,  Rhodes  v.  Innet,  7  BUig.  3^. 

Ip)  Wood  T«  Voifson,  Bs^rnes^  $78;  (0  Redpath  v,  WiUiafM,  S  King, '^kS. 

Imp.C.P.  164.  (t)  Js9ao^  ▼,  MiddUton^  1  Cb^t.  Rep. 

(q)    Smith  v.    WintU,   Barnes,  505  j  319. 

Ptbc  Reg.  354 ;  Tidd,  169 ;  Imp.  C.  P.  (u)  Thompson  v.  Phenty,  1  Dowl.  441. 
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CHAP.  VI.     ness,(x)  is  not  sufficient     And  where  one  of  two  defendants 
ON  s^MMONf"  ^^  ^"  action  on  a  contract  was  abroad,  the  Court  refused  to 
^*^*         order  that  personal  service  on  his  wife,  who  was  in  England, 
should  be  deemed  good  service,  or  that  the  other  defendant 
should  be  restrained  from  pleading  in  abatement,  (y)    In  a  re* 
cent  case(z)   Mr.  Justice  Taunton  decided  in  the  Practice 
Court  of  King's  Bench  that  the  service  must  be  personal,  but 
which  might  be  either  by  leaving  the  process  with  the  defend- 
ant, or  bringing  it  clearly  to  his  presence  and  knowledge  ;  and 
Mr.  Justice  Patteson  decided  to  the  same  effect  in  a  subsequent 
case  in  the  same  Court ;  (a)  and  it  has  been  justly  observed,  that 
as  plaintiffs  under  the  third  section  2  W.  4,  c.  39,  have  now  a 
method  of  proceeding  to  judgment  and  execution  against  de- 
fendants without  personal  service,  viz.  by  distringas,  the  Court 
will  no  doubt  hold  the  former  (i.  e.  personal  service)  to  great 
strictness  in  the  affidavit  of  personal  service ;  and  Mr.  Justice 
Patteson  condemned  the  practice,  which,  it  was  stated,  had 
crept  in,  of  plaintiff's  seeking  to  file  common  bail  according  to 
the  statue  12  6. 1,  c.  29,  bringing  in  any  affidavit  of  any  kind 
or  sort,  which  stated  that  the  defendant  had  been  served  per- 
sonally, and  then  set  forth  the  particular  mode  of  service^ 
which  was  not  personal  service  at  all.    He  observed,  '*  I  do 
not  mean  to  say  that  it  is  necessary  to  leave  the  process  in  the 
actual  corporeal  possession  of  the  defendant,  for  whether  the 
party  touches  him,  or  puts  it  into  his  hand,  is  immaterial  for 
the  purpose  of  personal  service ;  and  personal  service  may  be 
where  you  see  a  person,  and  bring  the  process  to  his  notice. 
If  the  deponent  had  informed  the  defendant  of  the  nature  of 
the  process,  and  thrown  it  down,  that  would  have  done, -{a)  and 
it  seems  that  a  person  intending  to  serve  the  defendant  may,  if 
necessary,  lay  hands  upon  him  for  the  purpose  of  so  doing, 
taking  care  to  do  no  more  than  is  essential  to  inform  him  of 
the  purport  and  intent  of  the  process.  (6) 

At  the  same  time,  it  seems  that,  if  on  behalf  of  the  plaintiff^ 
a  sufficient  affidavit  of  personal  service  has  in  fact  been  made 
and  filed,  the  Court  will  not  on  a  suggestion  of  perjury  inter-' 
fere  to  set  aside  an  appearance  sec,  stat.  unless  it  be  very  clearly 


(x)  Dightf  ▼.  Thtmpwn,  1  Dowl.  363 ;  Dowl.  Stat,  notes  on  3  W.  4,  c.  39,  p.  141 ; 

(fj/ra,  D.  (s).  and  1  Dowl.  363. 

(y)  Davit  ▼.  Morgan,  J Tyr.  288.    But  (a)  Thompion  v. Pheney,  Dowl,  Stat.  14f , 

the  3  &  4  W.  4,  c.  43,  now  provides  a  i-e-  143,  a  long  note, 

itedy.  (6)  Harrison  ▼.  Hodgton,  10  B.  &  C. 

(0  ^*ih  ▼•  Thmpton,  £.T.  1832;  443. 
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and poHiively  sworn  that  the  defendant  had  not  even  intimation     CHAP.  VI. 
of  the  process.  (0  l^::Zl. 

It  is  usual  and  proper  to  deliver  the  copy  of  the  writ  open  gee. 
into  the  hand  of  the  d^endant  himself  and  it  is  not  advisable 
to  inclose  the  copy  in  a  sealed  envelope^  which,  perhaps,  the 
defendant  may  refuse  to  open  and  will  return,  unless  a  personal 
interview  can  be  obtained,  in  which  case,  if  the  defendant  should 
decline  opening  the  letter,  the  person  offering  the  same  may 
himself  open  it  and  shew  the  writ  to  the  defendant,  or  state  its 
contents  if  he  refuse  to  read  it.  (d)  If  the  defendant  attempt 
to  go  away  leaving  the  copy  unread,  it  would  seem  that  the 
party  employed  to  serve  the  writ  might,  after  declaring  his  ob- 
ject  to  serve  process  upon  him,  and  verbally  stating  at  whose 
suit  and  in  what  Court  or  form  of  action,  stop  and  detain  him 
by  gentle  means,  as  by  laying  hold  of  his  coat  until  the  copy 
of  the  writ  had  been  read  and  explained  to  him,  and  after* 
wards  placed  in  his  hands,  {e)  The  parchment  writ  itself 
should  be  ready  to  be  shewn  to  the  defendant,  but  it  is  not 
necessary  to  produce  it,  {f)  unless  the  defendant  require  it  at 
or  soon  after  the  time  of  service,  {g)  when  it  seems  necessary 
to  shew  it.  (A)  If  the  defendant  refuse  to  receive  the  copy  of 
writ  when  actually  tendered  or  produced  to  him,  it  may  be 
immediately  afterwards  left  for  him  at  his  house,  and  personal 
service  may  be  properly  sworn  to ;  (i)  so  if  it  can  be  sworn  that 
the  defendant  received  a  letter,  and  took  out  the  copy  of  the 
writ  this  might  suffice.  (1c)  And  where  a  writ  was  put  through 
the  crevice  in  the  door  of  a  room  in  which  the  defendant  had 
locked  himself,  that  was  deemed  sufficient  service.  (Q  But 
merely  leaving  a  copy  of  a  writ  with  the  defendant's  shopman, 
or  at  his  place  of  business  or  residence,  will  not  suffice,  itn)  and 
sending  process  by  the  post  in  a  letter  which  the  defendant 

(c)  MwTM  T.  CoUt,  %  Dowl.  79,  Tpoa,  Panchard  r,    Wooley,  Barnes,  S02 ;  Bo»» 

(<2)  It  would  be  amusing  to  enumerate  well  v.  licberU,  id,  432. 

the  instances  in  which  variations  in  the  (g)  Thomas  v.  Pearee,  S  Bar.  k  Ores, 

modes  of  service  have  on  discussion  been  761  ^  Edgar  v.  Palmer,  R.  T.  Hardw« 

held  sufficient.  Goldsmith,  it  will  be  re.  138  ;    Wetlley  v.  Jane*,  5  Moore»  1S6 ; 

mcmbered,  narrates  an  instance,  in  which  Petit  v.  Amhrcte,  6  M.  &  Sel.  274. 

a  writ  was  executed  asainst  him  under  (h)  Edgar  v.  Farmer,  Cas.  T.  Hardw. 

colour  of  a  supposed  invitation  from  a  138 ;  1  Sell.  89. 

noble  lord  to  examine  a  poem    be  was  (t)  Bell  v.  Vincent,  7  Dowl,  &  R.  2S3; 

about  to  publish,  with  a  proffer  of  fifty  Pigeon  v.  Bruce,  8  Taunt»4l0;  Wood  v. 

guineas  for  his  criticism,  sent  on  embel-  Dodgson,  Barnes,  278. 

lisbed  paper,  and  by  bis  coachman  and  (k)  Botwell  v.  Roberu,  Barnes,  422 ; 

footman  witli  his  carriage,  but  which  were  Aldred  v.  Hich,  5  Taunl.  186. 

in  fact  hired  pro  hac  vice  bv  a  sheriff's  (/)  Smith  v  Wintle,  Barnes,  405. 

officer.  (»»)  Thompson  v.  Pheney,  1  Dowl.  441 ; 

(e)  Harrison  v.  Hodgson,  10  Bar.  &  Digby  v.  Thompson,  1   Dowl.  363  ;  but 

Cres.  445.  >ee  observations  on  that  case  in  Phillips 

(/)  Worley  ▼.  Clover,  2  Stra.  877  j  v.  Ensell,  4  Tj^r.  815. 
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CHAP.  VL  refuses  to  receive  is  not  good  service,  although  the  refusal  may 
omIsummon*,  ^*^®  ^^^  wilful  and  accompanied  by  long  avoidance  of  pro^ 
^^'  cess  ;  (»)  and  yet,  if  from  the  knowledge  of  the  huidwriting 
or  otherwisoi  it  could  be  shewn  that  the  defendant  knew  that 
the  letter  contained  the  writ,  it  seems  to  have  been  supposed 
that  then  such  service  might  suffice,  (o)  In  short,  there  ap« 
pear  to  be  many  instances  in  which,  if  the  party,  who  has  served 
the  copy  of  the  writ,  has  ventured  to  iwear  poriiinely  to  the 
personal  eervice  of  a  copy  ^  a  proper  wrU  in  the  common  farm 
without  disclosing  the  precise  mode  of  service^  the  Court  will 
not  afterwards  interfere  to  set  aside  the  appearance  or  pro^ 
ceedings  thereon,  unless  the  defendant,  by  his  affidavit,  induce 
the  Court  to  believe  that  he  had  no  knowledge  or  even  inti^ 
mation  of  the  process  or  contents  in  due  time :  thus  where  a 
fother  eluded  the  service  of  process,  and  the  copy  was  served 
at  his  housjs  on  his  son,  who  said  his  father  was  within,  and 
that  he  should  receive  the  process,  and  it  did  not  othetwise 
appear  but  tbat  it  had  come  to  the  defendant's  hands,  the  set* 
vice  was  deemed  sufficient  $(p)  and  where  upon  conffictmg 
affidavits  it  appears  doubtful  whether  or  not  the  defendant  has 
been  duly  served  or  served  at  all,  the  Court  will  not  interfbrei 
but  will  discharge  a  rule  for  setting  aside  the  proceedings,  (q) 
and  in  another  case  the  Court  of  Exchequer  held,  that  not  only 
servtce,  but  also  knowledge  of  the  copy  of  process,  as  well  as 
of  the  process  itself  must  be  denied,  in  order  to  induce  the 
Court  to  set  aside  proceedings  for  irregularity  and  want  of 
service  of  process,  (r) 


(n)  Ridpath  v.  WiUiamt,  5  Bing.  443 ;  the  writ  and  copy  ready  to  tenre,  and  in- 

1 1  Moort,  SS5,  8.  C.  quire  for  tlie  defendant*  atid  if  ttoted  to 

(o)  Aldred  v.  Hicksi  5  Taant.  186 ;   1  be  within,  should  request  to  see  him,  and 

Mar«b.  8,  S.  C.  the  delivery  of  any  deceptive  netsage  u 

(p)  Rhodei  V.  Innei,  7  Bing.  3S9  ;  5  to  the  object  of  the  call  may  be  permitted* 

Moore  &  P.  155,S.  C,  observed  upon  in  If  it  should  be  stated  that  the  defendant 

PhUUpsv,  Enull, 4  Tyf»  Bi5.  is  absent,  he  should  then  make  an  ap- 

(q)  Morrit  v.  Colts,  t  Dowl.  P.  C.  79.  pohitnient  to  call  again  in  the  aftertiooD, 

(r)  Cohen  v.  Watson,  $  Tytw,  Kep.  ?S8.  at  dinner  hoar,  or  some  othef  Appointed 

As  It  i»  frequently  of  essential  importance  time,  and  if  he  suspect  that  the  defend- 

to  the  Interest  of  a  plaintiff  to  proceed  ant  is  at  that  time  nt  home,  he  should  get 

with  the  utmost  despatch  in  a  cause,  it  is  some  other  person  to  call  with  the  writ  t 

«  great  object  to  effect  a  ferurtal  servict  short  time  after  he  has  left,  as  probably 

as  soon  as  practicable,  and  to  du  this  so  the  defendant  may  then  be  off  his  guafd, 

effectually  as  not  to  endanger  the  result  in  consequence  of  the  Afternoon  appoint^ 

o(  a  motion  to  set  aside  the  sertice  for  metit.    But  which,  supposing  the  third 

irregularity.    The  purty  endeatouring  to  person's  tittcmpt  should  be  unsuccessfti]« 

serve  the  process  should,  in  the  first  in-  should  be  punctually  kept.    If  the  laiCef 

stance,  adopt  all  possible  exertion  to  oh*  should  be  nnsuccessful,  unoihir  person, 

tain  an  interview  with  the  defendant,  and  after  ascertaining  tlie  usual  boon  of  the 

for  this  purpose  should  Immediately  after  defendant's  being  at  home,  should  make 

he  receives  the  writ  and  copy  complete,  an  dppointfnent  accordingly  as  on  some 

caliat  the  residence  of  the  defendant  with  totally  different  business  for  the  nest 
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Setenih,  We  have  seen  that  the  2  W*  4,  c.  89,  s.  1,  enacts     CHAP.  VI, 
that  the  person  serving  a  writ  otsvmmons  shall  indorse  on  the   oSsummo", 
fDrii  the  day  of  the  month  and  week  of  the  service  thereof}  (*)         gtc 
and  the  schedule  No.  1,  prescribes  the  form  of  indorsement^  SeimaKindont" 
which  with  variations  is  subscribed,  (f)  3ay  oimoUt  of 

The  rule  Mich.  T.  8  W.  4,  also  orders,  "  that  the  person  "^^J* 
serving  a  writ  of  summons  shall,  within  three  days  at  least  after 
such  service,  indorse  on  such  writ  the  day  of  the  week  and 
month  of  such  service,  otherwise  the  plaintiff  shall  not  be  at 
liberty  to  enter  an  appearance  for  the  defendant  according  to 
the  statute,  and  every  affidavit  upon  which  such  an  appearance 
shall  be  entered  shall  mention  the  day  on  which  such  Indorse- 
ment was  made,''  and  it  will  be  remembered  that  the  10th  rule 
Mich.  T.  3  W.  4,  1882,  orders,  that  the  omission  of  any  in* 
sertion  or  indorsement  shall  be  an  irregularity*  The  object 
of  this  enactment  was  doubtless  to  compel  the  party  serving 
tbe  writ  to  indorse  the  time  of  service  whilst  the  fact  was 
fresh  in  his  recollection,  and  if  the  indorsement  on  the  writ 
sliould  be  omitted,  such  defect  would  be  deemed  an  irregularity. 

Eighth,  Excepting  in  proceedings  to  prevent  the  operation  Eigiuh,  indona- 
of  the  statute  of  limitations,  it  is  not  usual  to  make  any  formal  '^Zmtl''^ 
return  to  a  writ  of  summons,  but  then  it  may  be  essential,  and  ''naneu  mven- 
in  other  cases  proper,  at  the  expiration  of  the  four  calendar 
months,  during  which  the  writ  is  in  force,  for  the  plaintiff  or 

day,  and  call  at  tbe  time  appointed.    It,  tanity,  stated  that  tudi  measures  were 

apain  imsacoessfvl  at  this  third  time,  it  jostifiabla  and  proper  in  tUl  proefdintt, 

may  then  l>e  advisable  to  leave  a  copy  of  and  shewed  proper  diligence :  and  see  also 

the  wilt  with  the  servant,  with  a  note  to  anf  toI.  i.  45S,  4,  as  to  notices  to  iiscer- 

tfM  defendant,  stating  that  be  wiil  call  tain  an  event     Dot  in  order  to  proceed 

again  the  ueit  morning,  at  the  same  time  afterwards  by  distringas,  there  roust  be 

to  tbew  him  the  original,  and  that  unless  he  three  repeated  calls,  at  eaeh  stating  to 

wUithen  afford  an  interview,  be  will  pub-  the  servant  or  person  opening  the  door, 

fish  a  reward  to  any  person  for  serving  iht  real  object  of  the  catt,*  and  at  the  last 

liifli  personally  with  process,  and  circa-  a  copy  of  tbe  writ  most  6#  left,^  and  there 

late  a  placard    amonest  all   persons  in  must  be  an  affidavit  tliat  the  defendant 

the  neighboorhood.    The  late  Lord  Ten-  keeps  out  of  the  way,  shewing  the  circum- 

terden,   in  an  action  against  (he  sheriff  stances.  ( 

for  not  taking  a  defendant,  when,  as  al-         (s)  And  according  to  Price  Gen.  Prac* 

lefed  hitbe  declararion,  be  bad  an  oppor-  73,  **  the  year" 


tu»: 


(()  "  This  writ  was  served  by  me,  X«  Y«  on  Henry  Butler,  the  defendant  within  named,  form  of  in- 

(^or  on  all  the  defendants  within  nanwd|  except  L.  M.)  on  Monday,  the  teventk  day  of  dorsement  of 

Joaiiari^.  1835.  ...  ^'Y.  service  of  pro- 


1835. 


Ajid  I  served  this  writ  on  the  said  L.  M.  on •  the day  of  February,  a.  d.  cess.$ 

Am    Ya 


*   /tfAasAs  ▼.   Dimss^,  t  Dowl.  400;     617;  1  Arch.  K.  B.  P.  4th  ed.  530. 
WiUm  f,  Btmrnan,  id.  413.  %  And  poH  distringas, 

t  HiU  V.  Maule,  1  Croro,  k  Meeson,         $  Ant$,  U3,  te44. 
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CHAP.^  VI.^   his  attorney,  under  the  authority  of  the  10  sect.  2  W.  4,  c.  39, 
ON  Summons,   ^^  ^ase  he  has  not  been  able  to  serve  the  defendant  personally i 
^'         to  return  the  writ  by  indorsing  the  result  as  in  the  subscribed 
form,  (a*) 

Nuuh,The  pro-  Ninths  It  Will  be  remembered  that  the  sixteenth  section  of 
ofdiflSdrn?"  *  ^-  *»  ^-  ^  enacts,  "that  all  such  proceedings  as  are  men- 
default  in  ap-^  tioned  in  any  writ,  notice,  or  warnings  issued  under  that  act» 
S^iTd^/ili^'"  shall  and  may  be  had  and  taken  in  default  of  a  defendant's  ap- 
dusive.  pearance  or  putting  in  special  bail,  as  the  case  may  be. 

Tenth,  0(  dis-  Tenth,  As  the  statute  12  Geo.  1,  c«  29,  requires  a  positive 
pated  serrioe.  nfg^^vit  on  the  part  of  the  plaintiff  of  personal  service,  (i.  e. 
in  general  of  the  delivery  of  a  copy  of  the  writ  into  the  hands 
of  the  defendant,  or  at  least  of  the  party  serving  the  writ  hav- 
ing distinctly  brought  the  terms  thereof  to  his  knowledge,  by 
tendering  to  him  in  person  a  copy  of  the  writ  and  verbally  com- 
municating to  him  the  substance  of  its  contents,)  (y)  and  as  no 
deviation  from  the  substance  of  the  prescribed  oath  is  permitted, 
and  the  deponent  would  be  indictable  for  perjury  if  he  should 
wilfully  swear  falsely,  it  might  be  supposed  that  scarcely  a 
case  could  arise  when  any  discussion  on  the  sufficiency  of  the 
service  could  be  raised ;  but  it  is  sometimes  otherwise,  in  conse* 
quence  of  either  hasty  swearing  or  mistakes  in  serving  a  wrong 
party.  If  the  usual  positive  affidavit  of  service  has  been 
filed,  (z)  then  the  Court  will  not  on  motion  interfere  to  set  aside 
the  service  sworn  to,  when  on  reading  the  defendant's  contra- 
dictory affidavits  it  appears  doubtful  whether  the  defendant  was 
actually  served  personally,  (a)  and  in  order  to  induce  the  Courts 
to  set  aside  the  supposed  service  the  defendant's  affidavit  must 
deny  as  well  the  service  as  his  knowledge  of  the  copy  of  the 
process ;  (b)  and  where  the  defendant  moved  to  set  aside  a 
declaration  on  an  affidavit  that  he  had  not  been  personally  served 
with  process,  and  the  affidavits  stated  that  the  writ  was  twice 

Retaraofjioii      (x)  The  within  named  CD.  is  not  found  in  the  county  of -^^i  or  within  two 

est  invenius  **       hondred  yards  of  the  border  thereof. 

to  a  writ  of  £•  F*  plaintiff's  attorney, 

Bonimoos.  or, 

A.  B.  the  above  named  plaintiff  in  penou. 

(Jfthe  ttric  were  lo  isnied). 


(y)  AnU,  869,  270.  (6)  Cohen  ▼.  Watson,  5  Tjr.  SS8 ;  hot, 

r i)  See  form,  pott,  889,  890.  temble,  it  would  be  otherwise  if  the  defcnd- 

(a)  Morrit  v.  Colet,  Tidd,  75  ;  Legal  ant  admitted  liis  first  receipt  of  the  writ  at 

Observer,  315;  ud  quitre,  for  temble,  the  a  time  too  late  to  appear  and  denied  |irr- 

18  G.  1,  c.  89,  seems  to  have  implied  on  viotu  knowledge^ 

the  plaintiff  the  proof  of  the  affirmative. 
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served  on  the  defendant's  brother  who  resided  with  the  defend-    CHAP.  VI. 
ant,  and  that  the  brother  sent  it  back  by  the  post  to  the  plaintiff's    on  Summons, 
attorney  with  a  letter  stating  the  fact,  and  also  that  the  brother         ^^' 
had  no  conversation  with  the  defendant^  the  Court  nevertheless 
refused  to  interfere,  as  it  was  not  sworn  on  the  part  of  the  de- 
fendant that  the  copy  did  not  reach  the  defendant's  hands  or  , 
come  to  his  possession,  or  was  not  shown  to  him  by  his  bro« 
tber.(6) 

The  31st  general  rule  of  Hil.  T.  2  W.  4, 1833,  orders  that  of  an  attorney's 
*f  any  attorney  who  undertakes  to  appear  shall  enter  an  appear-  ""^*^^o*n^haif 
ance  accordingly,"  and  if  he  afterwards  refuse  to  perform  his  of  the  defendant 
undertaking,  the  Court  will  grant  an  attachment  against  him  or  ^^^  twtJ^) 
strike  him  off  the  roll,(</)  and  this  it  is  said  notwithstanding  he 
was  imposed  upon  by  the  sheriff's  officer  at  the  time  when  he 
gave  the  undertaking,  {e)    According  to  some  authorities  the 
undertaking  must  be  express  and  in  writings  and  signed  by  the 
attorney,  or  the  Court  will  not  enforce  it  by  attachment*  (/) 
However,  no  precise  form  of  words  is  essential,  and  even  if  an 
attorney  subscribe  process  or  accept  a  warrant  or  declaration, 
with  intent  to  induce  the  plaintiff  or  his  attorney  to  suppose  he 
will  appear,  the  Court  will  compel  him  to  do  so.  {g)    The  first 
of  the  subscribed  forms  of  undertaking  is  usually  indorsed  on 
the  writ;  {Jh)  but  that  secondly  suggested  may  be  preferable  for 
a  defendant,  as  it  would  clearly  enable  him  to  take  advantage  of 
any  irregularity  notwithstanding  the  undertaking.    It  is  a  usual 
courtesy,  at  least  when  it  is  not  intended  to  arrest  an  intended 
defendant,  for  the  plaintiff's  attorney  to  request  the  party  to 
name  his  attorney,  who  will  undertake  for  him  to  enter  an 

(h)  Pmiipt  T.  Ensell,  4  Tyu  814.  (e)  Larimer  v.  Hollister,  t  Strange,  693; 

f  c)  Ante,  940*  1  Sel.  Pr.  9di  sed  qiun-e. 

(d)  R.  Mich.  T.  1654,  s.  10;  Mould  v.  (/)  Lorimer  v.  HolliAer,  2  Stra.  693 ; 

Atfftrrtf,  4Dowi.fcR.719;  ilnon.  6  Mod.  Lofft,  192;    Stratton  r.  Burgis,  1  Stra. 

4t;   Larimer  t.  HoUiUer,  2  Stra.  693;  114;  Povoer  v.  Jones,  id,  445 ;  in  Sellon, 

Kiibey  v.  Weybergh,  12  Mod.  251 ;  as  to  94,  a  qusre  is  added  whether  the  Court 

terviceable  process,  1  Sellon,  93 ;  Tidd,  on  motion  would  not  enforce  a  parol  un- 

9  ed.  241;  and  see  Rogers  ▼.  NeviU,l  dertaking. 

Term  R.422;  and  Sedguwrth  v.  Spicer,  4  (g)  R.  M.  a.d.  1654,  s.  10, 1  Lil.  Pr« 

East,  569,  as  to  baUabU  process,  ante,  240.  reg.  102. 


(h)  "  We  ondertake  to  appear  for  the  within  named  defendant  (or  defendantSi  or  for  Form  of  an 

£.  F.  one  of  the  within  named  defendants)  in  due  time."  attorney's  un< 

J.  and  W.  dertaking  to 

22d  Feb.  1835.''  appear  indorsed 

Or  if  to  be  qualified,  then  thus : —  on  writ  of  sum- 

"  [  undertake  that  an  appearance  shall  be  entered  for  the  within  named  defendant  mons. 

in  eight  days  from  this  date  inclusive,  without  prejudice  nevertlieless  to  the  defendant*s  jj^^  i-j^^     '^j^ 

right  to  avail  himself  of  any  irregularity  or  imperfection  in  the  writ  or  indorsement,  re-efyation  of 

or  copy  or  service.     Dated  this day  of ,  a.  d.  1835.  „,i  objections, 

*••  F.  o^ 
Attorney  for  defendant."       ' 


VOL.  HI.  T 
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CHAP.  VI. 

FKOCEKOlltOC 

ov  Sum  11  out, 
frc. 


appearance,  and  to  obtain  such  undertaking  so  as  to  prevent  any 
personal  annoyance ;  but  when  it  is  probable  that  the  defendant 
will  not  authorize  an  attorney  to  appear  for  him  and  will  avoid 
process^  it  would  be  incautious  to  give  him  any  such  intimation; 
and  if  the  defendant's  attorney  be  in  a  dangerous  state  of 
health  the  safest  course  is  to  serve  the  defendant  personaUyi 
because  if  the  attorney  should  die  before  actual  appearancei  a 
difficulty  or  delay  might  ensue.  A  general  unqualified  under- 
taking to  appear,  would  waive  all  irregularities  in  process  and 
service,  and  therefore  when  it  is  not  intended  to  waive  the  same, 
some  qualification  should  be  introduced  in  the  undertaking,  as, 
'^  i.  e.  without  prejudice  to  the  right  of  the  defendant  to  take 
advantage  of  any  irregularity  in  the  process  or  copy  or  service 
thereof;  "(f)  but  then  probably  the  plaintiff's  attorney  would 
insist  on  personal  service.  The  undertaking  must  also  be  per- 
formed substantially  and  in  a  proper  manner^  and  therefore,  if 
the  defendant  be  an  infant^  the  appearance  must  be  by  guar- 
dian, and  if  an  action  against  husband  and  wife  for  both.  (A) 


1.  Of  demand- 
ing inspection 
of  the  principal 
writ  of  sum- 
mons. 


SBCT.  11. — PBOCEEDIMOS  BY  A  DEFENDANT  ON  SERVICE  OF 
SUMMONS. 

Ist.  When  a  defendant  has  been  served  with  a  supposed  copy 
of  process,  he  may  and  ought  immediately,  or  within  a  reason- 
able time  afterwards,  to  require  the  production  of  the  parch- 
ment writ,  so  as  to  examine  it  with  the  alleged  copy,  in  order 
to  ascertain  whether  they  sufficiently  cor  respond,  (i)  though  it 
should  seem  that  before  any  proceeding  on  account  of  a  sup- 
posed irregularity,  the  defendant's  attorney  might  at  any  time 
require  an  inspection  of  the  original  writ,  or  he  might  search 
and  examuie  the  copy  served  with  the  original  praecipe  filed  at 
the  office  of  the  signer  of  the  writs ;  and  this  may  be  important 
before  any  summons  or  motion  to  set  aside  the  process  or  the 
service,  or  both«  as  the  summons  or  affidavit  or  rule  nisi  should 
be  framed  accordingly,  and  refer  to  the  writ  or  even  the  prsedpe, 
as  well  as  the  copy  served,  when  any  objection  may  be  thereby 
fortified,  (m) 


(t)  See  aeoond  ibnn  in  note  (h),  ante, 
973. 

(k)  Stratton  ▼.  Bttf^,  1  Stra.  114; 
Power  ▼.  Jottet,  id,  445 ;  1  Sellon  Pr.  95 ; 
•eeiNMt. 

(/)  Westley  ▼.  Jonm,  6  Moore»  169, 


ante,  950. 

(m)  It  may  bo  fortified  or  prejadiced  bj 
referring  to  Ihe  precipe ;  in  Coppem  f .  Pci- 
ter,  10  Bing.  445,  the  precipe  remofed  the 
objcctioiu* 
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2.  We  have  seen  that  when  an  attorney's  name  has  been  indorsed    CHAP.  VI. 
on  any  writ  serviceable  or  bailable,  as  having  issued  the  same  as    ow^Summohs! 
attorney  for  the  plaintifi;  the  defendant  may  on  service^  or  arrest,         ^^ 
require  the  attorney  to  state  whether  the  process  was  issued  ^*  ^i*^?!^"^!"^ 
with  hia  authority;  and  if  he  answer  in  the  affirmative,  then  he  attorney  whe- 
may  by  .  jadge's  oider  be  compeUed  to  state  the  profession  and  ^^^^^Z 
residence  of  the  plaintiff,  and  if  he  answer  in  the  negative^  the  the  writ,  &c. 
proceedings  may  be  stayed ;  and  in  the  ease  of  an  arrest»  the 

bail  bond  cancelled,  &c.  (n) 

3,  The  47th  general  rule  Hil  T.  2  W.  4^  1832,  now  enables  s.  Of  obtaining 
a  defendant  by  leave  of  a  judge  "  to  obtain  particulars  of  the  ot^wm^^'% 
plaintiff's  demand  before  appearamee^  and  without  the  produe*  <^«i°""^* 
tionof  any  affidavit,'' (^)  ^^  order  that  immediately  a  defendant 

has  been  served  with  process  he  may  in  all  cases  ascertain  and 
satisfy  the  claim  before  further  expenses  have  been  incurred; 
but  as  the  proceedings  to  obtain  particulars  in  general  do  not 
take  place  until  after  the  plaintiff  has  declared,  and  the  plain* 
tiff  must  in  some  actions  deliver  such  particulars  with  the 
declaration,  we  will  postpone  the  full  consideration  of  that 
subject  to  a  subsequent  page* 

4,  If  it  be  discovered  that  the  writ  itself  ii  irregular,  then  in  4.  Tender  of  the 
actions,  when  a  tender  is  admissible,  it  is  advisable,  before  in-  ^uT 
forming  the  plaintiff  or  his  attorney  of  the  objection  to  the  writ, 

to  make  a  legal  and  sufficient  tender  of  a  sum  sufficient  to 
cover  the  debt;(j9)  but  if  the  writ  be  sufficient  and  only  the 
copy  or  service  irregular,  then  the  action  having  been  suf- 
ficiently commenced^  tender  could  not  be  pleaded,  and  the  de* 
fendaot  should  offer  to  pay  the  debt  and  the  costs  of  the  writ 
only,  and  if  rejected  should  obtain  a  summons  and  order  for 
staying  the  proceedings  on  such  payment.  (;) 

5.  If  any  irregularity  in  the  writ  or  copy  or  service  of  the  /».  Discovery  of 
btter  be  discovered,  thenfoHkwith,  and  at  least  before  the  ex-  '^rifol^^py  ^ 
piration  of  the  four  days  albwed  for  paying  the  debt  and  costs,  «ef»«f  •^*** 
without  incurring  further  costs,  the  defendant  should  decide  whe-  tagc  th^of^r) 
tber  be  will  take  advantage  of  the  error,  and  take  out  a  summons 

or  move  the  Court  accordingly.    The  rule  33  of  Hil  T.  1832, 

(%)  Ante,  tbl,  notes  and  fonos.  of  an  offer  o(  the  debt  uid  ooitt  legally 

{•)  See  prcrtooi  practice,  Jervis't  Ilules»  incurred,  Zttwin  v.  CowiU,  S  Taunt.  t03 ; 

5^  note  (v).  RoberU  v.  Lambert,  id.  283,  S.  P. ;  Imp. 

(p)  Ai  to  the  requiaitefl  of  a  tender,  see  K.  B.  166  ;  and  see  Elii$tm  v.  RMiuon, 

▼ol.  i.  506,  507 ;  Finch  v.  Brook,  1  Bing.  t  Crom.  &  M.  343 ;  S  Dowl.  S41,  S.  C; 

New  C.  257,  258.  pott. 


(q)  See  the  older  cases  as  to  the  effect         (r)  See  fully  ante,  S37. 
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OF  THE  WRIT  OF  SUMMONS, 


CHAP.  VI. 
Procseoinoi 
ON  Summons, 


Reason  for  not 
objecting  to  ir- 
regularity in 
mesne  process. 


How  to  be  taken 
advantage  of. 


made  before  the  2  W.  4,  c.  39,  orders  that  *'  no  application  to 
''  set  aside  process  or  proceedings  for  irregularity  shall  be 
'^  allowed  unless  made  within  a  reasonable  time,  nor  if  the  party 
**  applying  has  taken  a  fresh  step  after  the  knowledge  of  the 
''  irregularity."  And  this  rule  seems  only  an  express  declara- 
tion or  recognition  of  what  was  the  clear  and  undoubted  ancient 
and  established  practice  of  the  Court  of  King's  Bench  and 
Exchequer,  but  which  differed  in  some  respects  in  the  Common 
PleaSy  where  sometimes  effect  was  given  to  motions  for  irregu- 
larity at  a  later  stage  in  a  cause  than  the  other  Courts,  {s)  It 
should  seem  that  the  application,  whether  by  summons  in  vaca- 
tion or  term,  or  by  motion  to  the  Court  in  term,  must  be  made 
within  eight  days  after  the  service  of  the  writ  inclusive  of  thai 
day,  or,  in  other  words,  before  the  expiration  of  the  time  for 
the  defendant's  entering  his  appearance  and  before  the  defend- 
ant appears,  which  would  waive  all  right  to  object,  (/)  because 
after  that  time  has  elapsed  the  plaintiff  may  have  incurred  ex- 
pense in  preparing  the  affidavit  of  service  of  the  writ,  and 
entering  an  appearance  for  the  defendant,  and  filing  his  decla- 
ration. Indeed,  in  an  action  for  a  debt  the  application  by  sum- 
mons or  motion  should  properly  be  made  within  the  four  days 
allowed  for  payment  of  the  indorsed  claim,  and  with  a  stay  of 
proceedings,  if  it  can  be  obtained,  until  the  application  has  been 
disposed  of,  so  that  if  the  result  should  be  unfavourable  the 
defendant  may  still  offer,  within  the  four  days  or  perhaps  an 
extended  time,  to  pay  the  indorsed  claim.  If,  however,  a  de- 
fendant can  establish  to  the  satisfaction  of  the  Court  or  a  judge, 
that  he  never  in  fact  had  intimation  of  the  process  until  a 
subsequent  proceeding  on  the  part  of  the  plaintiff,  then  it  would 
suffice  to  object  promptly  after  knowledge  of  the  latter.  (») 

But  before  any  attempt  to  take  advantage  of  any  irregularity, 
it  should  be  remembered  that  if  taken,  the  plaintiff  might  im- 
mediately abandon  the  serviceable  process,  and  commence  a 
fresh  action  by  capias,  and  arrest  the  defendant,  and  shew 
him  no  subsequent  indulgence,  (r) 

We  have  in  the  preceding  chapter  made  some  observations 


(0  Jcrtis's  Rules,  51 ,  note  (fc);  Wetkerall 
▼.  i/aicfs,  Barnes,  S69  ;  Imp.  C.  P.  164 ; 
Fox  ▼.  Money,  1  Bos.  &  PqI.  S50.  Before 
the  above  rule  it  was  held  in  the  Common 
Pleas  that  although  a  mistake  in  process 
was  aided  bj  the  defendant's  appeanng,  it 
was  nut  so  when  the  plaintiff  entered  an 
appearance  for  him,  WeUall  v.  Finch, 
Baniea,  406;  and  that  irregularity  in 
service  of  process  might  be  complained  of 


at  any  time  before  interlocotory  jodsnient, 
though  not  after,  Wetherhall  ▼.  Howes, 
Prac.  Reg.  S55  ;  Imp.  C.  P.  164. 

(f)  Appearance  in  ecclesiastical  Courts 
waives  irregularities,  Prankard  v.  Deacre, 
1  Hagg.  R.  183;  Hamerton  v.  Hamtrion, 
id.  «3 :   Wyllie  r.  Mott,  id.  S3. 

(u)  Semble. 

(v)  Anie,  254,  note  (rf).  («)• 
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OD  the  time  and  manner  of  objecting  to  irregularities  in  process^  CHAP.  VL 
or  the  copy  or  service.  Before  the  2  W.  4,  c.  39,  if  a  party,  o**Summom! 
having  been  served  with  a  supposed  copy  of  process,  but  in  &c. 
which  there  was  a  variance  or  irregularity,  it  was  considered  to 
be  necessary,  in  support  of  his  rule  to  set  aside  the  proceeding 
or  any  part  thereof,  to  produce  the  copy  of  the  writ  actually 
served,  and  to  swear  to  the  service  thereof,  and  also  that  he 
never  bad  been  served  with  any  other ;  {x)  and  now,  although 
such  production  in  Court  may  not  be  absolutely  requisite,  yet 
if  the  copy  be  not  produced,  or  positively  sworn  to  have  been 
destroyed,  or  to  be  in  the  possession  of  the  plaintiff  or  his  at- 
torney,  the  application  of  the  defendant  may  be  prejudiced,  (y) 
When  the  irregularity  objected  to  is  in  the  principal  writ  of 
summons  itself,  or  in  its  indorsements,  and  not  merely  in  the 
copy  served,  as  in  omitting  the  insertion  of  the  day  when  is- 
sued, (z)  then  the  motion  should  be  to  set  aside  the  writ  itself, 
and  not  merely  the  service  thereof;  and  when  the  defect  is 
merely  in  the  supposed  copy  served,  then  the  rule  nisi  should, 
be  to  set  aside  the  copy ;  (z)  and  if  the  writ  and  the  copy  be 
regular,  and  the  objection  be  only  to  the  mode,  or  manner,  or 
time,  or  place  of  the  service  of  the  copy,  then  the  summons  or 
rule  nisi  should  be  only  to  set  aside  the  services  (a)  and  a  mis- 
take either  way  in  the  terms  of  the  rule  nisi  or  summons 
might  cause  the  same  to  be  discharged,  though  probably  with- 
out costs,  if  the  proceedings  were  really  defective,  (a)  But  if 
a  rule  be  sufficiently  comprehensive,  although  too  large,  it  may 
be  made  absolute  in  part,  (a)  In  moving  to  set  aside  any  pro- 
ceedings for  irregularity,  care  therefore  must  be  observed  so  to 
frame  the  rule  nisi  as  at  all  events  to  include  that  particular 
irregularity  that  will  certainly  be  established.  When  a  de- 
fendant has  been  served  with  a  copy  of  a  writ  that  appears  to 
deviate  from  the  prescribed  form,  then  it  should  be  ascertained 
before  moving,  whether  the  writ  also  is  alike  defective ;  for  if 
it  be,  then,  as  the  copy  corresponds  with  the  original,  it  is 


(x)  CbanUin  y.  J^Anun,  Barnes,  298.  the  defect  was  ooly  in  the  copy  served ; 

1  ken.  374:   1  Selion,  102;  Imp.  C.  P  and  Bajley,  B.,  said,  "  Yoa  might  havo 

164;    1  Tidd,  161,  note  (g),  169,  (n)  ;  mored  to  set  aside  the  writ  and  service, 

Perrott  ▼.  HeeU,  S  Wils.  58  ;   bat  see  and  if  it  had  then  been  objected  to  such 

Walker  v.  Hawkey,  5  Taont.  854.  rulethat  youhad  asked  too  mach,if  thewrit 

(y)  See  observations  of  Tindal,  C.  J.,  was  right  the  Court  would  then  have  set 

in  cippin  v.  Potter,  10  Bing.  445.  aside  what  appeared  to  be  irregular ;  but 

(s)  Hather  v.  Jarmaiae,  STyr,  381 ;  here  you  have  improperly  moved  to  set 

1  Dowl.  654,  S.  C.  aside  the  $ervice,  thoush  your  affidavit 

(a)  Id.  ibid.    In  this  case  the  rule  nisi  states  no  objection  to  Uie  service,  but  to 

wras  to  set  aside  '*  The  service  of  a  writ  of  the  writ  itself,  and  therefore  the  rule  must 

aMwmans"  on  the  groond  tliat  the  same  be  discbsrgedi  though  without  costs." 
omitted  the  tuu,  but  it  appcBred  that 
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CHAP.  VI.  conaidered  that  the  rale  ought  not  to  be  framed  merely  to  set 
^Svl^oVt!  ^^  ^^  service  of  the  copy,  but  also  to  set  aside  the  writ 
fc<*  iise^;  fior  there  must  be  some  irregularity  in  ike  service  to 
warrant  a  motion  to  set  aside  the  service  only ;  and  per  Bayley, 
B., ''  If  you  move  to  set  aside  the  writ  and  service,  or  the  writ 
or  service^  and  the  wrii  turns  out  to  be  right,  the  rule  would 
not  be  discharged,  but  will  be  made  absolute  as  to  so  much 
aa  is  irregular.*' (6)  But  in  another  case,  where  the  rule  nin' 
asked  too  much,  the  Court,  in  making  only  a  part  absolute, 
reAised  to  allow  costs,  because  if  the  rule  had  been  confined  to 
the  objectionaUe  proceeding,  perhaps  the  opponent  would  not 
have  incurred  die  expense  of  shewing  cause,  which  he  was 
obliged  to  do  in  order  to  prevent  his  opponent  from  obtainii^ 
too  much.  Upon  the  whole,  therefore,  the  most  prudent 
course  is  to  draw  up  the  rule  to  set  aside  only  that  part  of  the 
proceeding  which  is  clearly  objectionable. 
The  affidavit  in  It  has  been  observed  that  an  affidarit  to  obtain  and  support 
SSuTsctMide  •»*"*"^**'M  ^^  ^^  ™*  fo'  setting  aside  the  service  of  pro- 
proceeding*,  ccss  in  a  WTong  coMtty,  must  not  Only  state  that  the  place  of 
service  is  more  than  ^00  yards  distant  from  the  county  into 
which  the  process  issued,  but  also  iiai  U  is  not  smrraumded 
bjf  that  ammitf.ie)  An  affidavit  to  support  a  motion  to  set 
aside  the  supposed  service  of  process,  on  the  ground  that 
there  had  not  been  any  service  whaiever,  must  deny  not  only 
that  the  defendant  was  served  with  process*  and  that  mo  writ 
or  process  came  to  his  knowledge  or  possession,  but  abo  the 
like  aa  to  any  capjf  of  any  writ  or  process,  or  the  Court  will 
not  interfinre ;  (d)  and  it  was  recently  decided  on  a  motion  to 
set  aside  a  declaration  and  all  subsequent  proceedings^  on  the 
ground  that  the  defendant  had  not  been  served  with  prooesa, 
that  it  was  not  sufficient  for  the  defendant  to  swear  that  he  had 
not  been  personally  served  with  any  copy  of  the  process,  and 
that  the  writ  was  served  by  mistake  on  his  brother,  who  resided 
in  the  same  house,  and  who  returned  the  copy  on  the  same 
day  to  the  plaintifTs  attorney;  but  that  he  must  state  furtlier 
that  the  copy  of  the  writ  served  did  not  come  to  his  possession 


(6)  See  previous  note.  Scd  quart,  ought  writ  corresponds  witli  the  supposed  oopjr, 

it  not  to  be  considered  that  a  defendant  has  ought  he  ever  to  pay  costs  because  it 

a  right  to  suppose  tliat  the  original  writ  turns  out  that  the  writ  did  not  corres- 

corresponds  with  tlie  copv  served,  and  pond? 

ought  he  not  therefore  to  be  allowed  in  (c)  Dowl.  stat.  8  W«  4,  &  99,  notes, 

such  case  to  move  to  set  aside  the  torit  page  1-I4. 

as  well  as  the  copy,  or  at  least  having  liad  {d)  Coken  v.    WaUon,    3  Tyr.  238  ; 

reasonable  ground  for  suppoung  that  the  PhUlipi  t.  EmtU,  1  Cr.  AL  &  R.  374. 
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or  knowledge,  (e)    The  other  requisites  of  an  aflSdavit  of  this  CHAP.  VI. 

nature  will  be  governed  by  the  rules  affecting  affidavits  in  ge-  o»  s^^iMow. 
aeraly  which  will  be  considered  in  the  chapter  on  motions.         &g« 
The  forma  in  the  note  may  assist.  (/) 

When  personal  service  has  been  sworn  to  on  the  part  of  the  Hearing  ruic 
plaiDtiff,  and  when  on  a  motion  to  set  aside  the  proceedings  on  ^.^eTbtdute, 
the  ground  that  there  was  in  fact  no  personal  service,  if  on  the  ot  discharging 
conflicting  affidavits  on  each  side  it  appear  doubtful  whether  ^^^ 
there  was  such  service,  the  Court  will  not  interfere,  but  will 
discharge  the  defendant's  rule  for  setting  aside  the  proceedings 
with  costs,  because  in  making  a  motion  of  that  nature  the  rule 
is,  that  the  defendant  must  rely  on  the  strength  of  his  own  aflS- 


(e)  PhUUpt  T.  EnteU,  1  Cr.  M.  &  R.  974 ;  and  see  Rhode$  t.  Inntt,  5  Moore  & 
Pkvnt,  155;  7  Bing.  H9, 8.  C. 
(j)  In  the  Court  of  King's  Bench  (or  *'  Common  Fleas/'  or  "  Excbeqaer.'*) 


same,  and  on 


terms. 


rA.B.  plaintiff, 
en< 


Between<  and 

(.  C.  D.  defendant. 

C.  I>.  of  ,  being  the  person  agninst  whom  this  deponent  is  nmo  informed,  and  Affidavit  on 

Tcrilj  believes  the  above  named  A.  B.  hath  issaed  a  writ  of  summons,  and  bath  en-  which  to  set 
tered  an  appearance  in  this  action,  and  tiatb  also  filed  his  declaration  tliereupon,  ande  the  pre- 
asaketh  oath  and  sMih  that  [hs  Imih  neotr  6efH  ptnonmUjfnrved  wiik  tmy  wril  tftummomt  tended  service 
9r  eepy  ^a  writ  of  summons,  at  the  tuit  tf  the  mid  A.  B„  eiUur  in  the  tounttf  of  ~> — ,  of  a  copy  of 
or  v»ithhi  two  hundred  ^ards  distant  from  that  county,  or  in  any  county  surrounded  by  summons. 
tkmt  eomrnhftor  within  two  hoodred  yarda  distant  from  socb  covnty,**  or  eisemkere,  «.       jpnviniy 

nor  hath  be  ever  before  ibc day  of instant,  when  he  was  for  the  first  f/     '  aenyiug 

tine  served  with  a  notice  that  a  declaration  hod  been  filed  in  this  cause,  had  or  re*         >ervice  ot 
oesved,  or  seen  or  been  told,  or  heard  of  any  writ  or  proceta,  or  copy  of  any  writ  or  '^'^^  ^     ^' 
pfoceas,  having  been  issued  against  him  at  the  suit  of  the  said  A.  B.,  nor  had  he  before  ^P^' 
that  day  any  knowledge,  or  notice,  or  mtiawtion  whatever,  that  any  writ  or  process 
had  been  issued  against  him  at  the  suit  of  the  said  A.  B.] 

Ob  die    ■  day  of inttanl,  he  was  served  by  a  person,  whoa  this  The  like,  shew- 

deponent  is  informed  and  verily  believes  was  and  is  a  clerk  to  the  plaintiff's  attorney  ing  the  service 
in  this  aetion,  with  the  paper  hereunto  annexed,   marked   A.,  as  and  for  a  copy  of  a  of  an  titfuj^cimt 
writ  of  snasaoBs  daly. issued  oat  of  this  Uonoiirable  Court,  and  winch  this  deponent  is  copy  of  process, 
informed  and  advised,  and  verily  believes  was  at  the  time  of  such  service  and  ever  since 
hnlh  hccn  and  stiH  is  defective  and  irregular  in  several  respects,  existing  and  apparent 
therein  and  therefrom  before  and  at  the  time  of  such  service,  that  is  to  say,  &c. 
(state  the  objections,  especially  if  tliey  consist  in  a  variance  from  tlie  original  writ) : 
and  dus  deponent  farther  saitb,  that  he  hath  not  ever  been  served  with  any  writ  of 
summons,  or  any  copy  or  supposed  copy  of  a  writ  of  summons,  at  the  suit  of  the  said 
A.  B.  other  than  and  except  the  said  paper,  which  this  deponent  is  advised  and  be- 
lieves, and  sobmiu  to  this  Honourable  Court,  was  and  is  defective  and  irregular  as 
aforesaid. 

Aiker  stating  the  exact  place  of  service  proceed  thus,  "  and  this  deponent  farther  saiih  Affidavit  ohjeet- 
fhat  the  said  place,  where  be  was  so  served  as  aforesaid,  was  not  within  two  hundred  yards  ing  that  the  mr* 

of  the  border  of  the  said  coonty  of ,  or  npon  the  confines  thereof,  but  upwards  of  vice  was  not  in 

miles  from  the  border  of  the  said  county,  nor  was  the  place  where  he  was  proper  countyi 

sn  served  within  or  part  or  parcel  of  any  county  surrounded  by  the  said  county  of  &c. 

*  bnt  was  and  is  in  the  county  of  • ,  and  neither  before  nor  at  the 

time  of  the  said  service  was  there  any  doubt  or  dispute  as  to  the  boundary  of  the  said 
county  of   ■       -— — -*  as  respected  the  place  wliere  this  defendant  was  so  served* 


«  2  W.  4,  c.  39,  s.  90k 
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CHAP.  VI.     davits;  {g)  consequently,  the  affidavits  in  support  of  the  appli- 
oN  Sd^JmoTs!   cation  Must  be  as  exphcit  and  positive  as  truth  will  admit. 

&c.  The  Courts,  on  making  a  rule  absolute  in  part  or  whole, 

usually  do  so  ''on  terms  f^  as  where  the  objection  in  a  bailable 
action  is  to  the  writ,  they  will  discharge  the  defendant  out  of 
custody,  and  set  aside  the  bail-bond;  but  on  the  terms  that  the 
defendant  shall  enter  a  cof/imon  appearance,  thereby  enabling 
the  plaintiff  to  proceed  in  the  action  although  he  has  lost  the 
security  of  bail ;  {h)  and  on  motions  in  bailable  actions  it  is 
usual  for  the  defendant  to  offer  such  terms  in  his  rule  nisi, 
whereby,  if  accepted,  he  would  avoid  the  risk  of  a  second  arrest. 
It  seems,  however,  that  where  there  is  an  omission  in  a  writ  of 
some  matter  that  ought  to  have  been  inserted,  according  to 
2  W.  4,  c.  39,  and  constituting  an  omission  declared  by  rule 
10  of  Mich.  T.  183S,  to  be  an  irregularity ,  the  defendant  has 
an  unqualified  right  to  have  the  writ  and  service  set  aside ;  and 
it  does  not  appear  that  there  is  any  principle  upon  which  the 
Court  can  so  qualify  that  right  by  requiring  the  defendant  to 
enter  a  common  appearance ;  indeed  if  they  had,  then  in  ser- 
viceable process,  however  irregular,  the  plaintiff,  by  obtaining 
such  appearance,  would  gain  his  principal  object,  and  the  use 
of  the  application  to  set  aside  proceedings  would  be  entirely 
defeated,  unless  perhaps  by  the  defendant's  attorney  obtaining 
costs,  obviously  of  no  benefit  to  the  defendant  himself.  Sup- 
posing, however,  that  qualification  of  the  rule  should  be  ob- 
jected to  by  the  defendant,  then  the  Court  would  probably 
refuse  costs  in  cases  when  they  have  a  discretionary  jurisdic- 
tion over  the  same.(t)  When  the  proceeding  has  been  against 
good  faith,  we  have  seen  that  the  Court,  as  of  course,  award 
costs  against  the  party  guilty  of  the  breach,  (i)  It  seems  also 
questionable  whether  the  Courts  will  assume  the  jurisdiction 
of  imposing  the  terms  that  the  defendant  shall  not  bring  any 
action  for  what  has  been  done  under  the  irregular  writ,  except 
as  an  alternative  of  giving  or  refusing  the  costs  of  the  appli- 
cation. 

6.  Payment  of       6.  If  the  defendant,  upon  service  of  the  writ  for  a  debt,  can- 

d^ebranTcMta.  ^^^  discover  any  irregularity,  or  if  he  resolve  to  waive  it  and 

pay  the  debt  indorsed  with  the  costs,  he  must  do  so  within  four 

days  aitet  he  has  been  served,  exclusive  of  that  day,  (/)  though 

(g)  Morrii  t.  Colet,  2  Dowl.  79 ;  6  (i)  Ante,  75. 

Legal  Observcr,3l5 ;  Tidd'a  Supp.  1833,  (k)  Ante,  76. 

75.  (0  SembU,  Reg.  Gen.  Hil.  T. «  W.  4, 

(h)  As  in  Bice  v.  Huxley,  S  Dpwl.  f  32 ',  reg.  8,  ante,  110. 
and  Nicol  ▼.  Bifyn,  10  Bing.  339. 
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by  the  express  terms  the  rule  Hil.  T.  2  WA^  rule  1 1,  and  Mich.  chap.  vi. 
T.  3  W.  4,  rule  5,  1832,  he  may  after  such  payment  have  the  onTummZ! 
costs  taxed,  and  the  excess,  if  any,  refunded ;  and  if  more  than  &c. 

a  sixth  be  taxed  off,  the  plaintiff^^s  attorney  is  to  pay  the  costs 
of  taxation. 

7.  If  a  sum  larger  than  the  debt  really  due  be  indorsed,  7.  Consequence 
or  there  be  no  indorsement,  the  prudent  course  wiU  be  for  ©fan  offer  to 
the  defendant  or  his  attorney,  in  the  presence  of  a  witness,  sam  and  costs 
or  of  two,  for  fear  of  the  death  of  one,  to  tender  the  real  ^  the  Umc  of 

'  '  offer.  If  not  ac* 

amount  and  the  costs,  and  if  not  accepted,  to  take  out  a  sum-  cepted. 
mons  why  on  payment  of  such  real  debt  and  costs  the  proceed- 
ings should  not  be  stayed,  or  the  defendant  be  at  liberty  to  pay 
into  Court  such-  admitted  sum  and  costs  of  the  writ  only ;  (/) 
but  such  summons,  to  avoid  the  costs  of  the  draft  of  declara- 
tion, should  be  returnable  within  the  first  six  days.  (I)  If  such 
offer  be  made  but  not  accepted,  and  still  more,  if  such  sum- 
mons be  obtained,  although  the  judge  cannot  make  an  order 
whibt  the  plaintiff  insists  there  is  a  larger  sum  due,  yet  it  has 
been  held  in  the  Common  Pleas  (m)  that  where  the  offer  has 
been  made  and  refused,  the  Court  will  permit  the  defendant  to 
pay  the  debt  into  Court,  with,  the  costs  of  the  action  up  to  the 
time  of  his  offer  only ;  and  if  the  plaintiff  take  the  money  out 
of  Court,  he  will  be  compelled  to  pay  the  costs  of  the  applica- 
tion, and  all  costs  in  the  action  subsequent  to  the  offer,  (m)  In 
the  King's  Bench  it  was  decided  that  in  such  a  case  if  an  offer 
of  payment  has  been  made  before  declaration,  and  the  defend- 
ant after  declaration  paid  money  into  Court  in  the  usual  course, 
and  the  plaintiff  thereupon  proceeded  to  take  the  same  out  of 
Court,  then  was  the  proper  time  for  the  defendant's  attorney 
to  apply  to  the  Court,  on  affidavit  of  the  facts,  to  limit  the 
taxation  of  costs  to  those  only  of  the  writ.(n)  If  the  action  be 
in  trover  or  detinue  for  specific  articles  of  continuing  equal 
▼alue,  as  a  deed,  &c.  an  early  offer  to  deliver  up  the  articles, 
with  costs  to  the  time  of  such  offer,  and  a  sufficient  sum  for 
any  supposed  damages  for  the  detention,  might  possibly  be  at- 
tended with  similar  advantage  as  respects  costs  subsequent  to 
the  offer,  (o)  especially  in  those  cases  of  personal  actions  for 

(0  EUUtonY.  iio6ifiion,  3  Crom.  &  M.  1  Cbittj^'s  R.  471  -,  t  Bar.  &  Aid.  776, 

343 ;  2  Dowl.  S4l,  S.  C. ;  and  see  ante,  S.  C.  ;  6  Moore,  430;  S  Brod.  &  B.  168, 

tit  to  916 ;  Bagl.  Pr.  Ch.  85,  til.  S.  C. ;  Chaifman  ▼.  Drunning,  1  Cbit  278. 

(m)  Z€9win  t.  CoweU,  2  Taunt.  103;  (o)  Earle  ▼.  Holdtrnm,  4  Bing.  462; 

KoberU  ▼.  Lambtrt,  id,  283,  S.  P. ;  Tidd,  1  Moore  &  P.  254,  S.  C. ;  Tidd,  9th  ed. 

9tb  edit.  623,  ante,  215.  544, 545.     But  see  PhiUppt  v.  Hayward, 

(n)  K.  B.  MS.,  Comyn  for  plaintiff,  1  Harr.  &  WoU.  108  ;  4  Bing.  462. 
CluUj  for  defendant;  Jtm€9  y.  Raggett, 
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3S2  OP  THE  WRIT  or  SUMMONS^ 

CHAP.  VI.    dammgeM  in  which  the  defendant  b  now  at  liberty  to  pay  money 
oJIToillSlli!  into  Court  upon  a  jadge'a  order,  {p) 


8.  Tirae  within  &•  The  form  of  writ  of  snmmoDs  prescribed  in  schednla  of 
fendLfto"**'  ^  ^-  **  ^-  ^^'  ^^"  "'  commands  the  defendant  "  thai  wUkm 
appear  after  ^'  eight  days  after  the  service  of  this  writ  on  you,  inclusive  of 
service.  ««  ^^  ^^  ^f  ^^^j^  service,  you  do  cause  an  appearance  to  be 

*^  entered,  &c  ;*'  and  the  16th  section  enacts  that  all  proceed- 
ings aa  are  mentioned  in  any  writ,  notice,  or  warning  issued 
under  that  act,  shall  and  may  be  taken  in  de&ult  of  defendant's 
appearance,  or  putting  in  special  bail,  as  the  case  may  be. 
The  day  of  the  serrice,  however  late  in  the  evening,  is  in  tins 
instance  to  be  mehded  in  calculating  the  eight  days»  akhough 
the  rule  HiL  T.  1832,  Rule  VIII.  orders  that  in  general  the 
prescribed  number  of  days  shall  be  reckoned  exeJmrioely  <if  ike 
first  day  and  inclusively  of  the  last,  unless  the  latter  fall  on  a 
Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for 
a  public  fast  or  thanksgiving.  The  eight  days'  time  for  ap- 
pearance are  therefore  to  be  reckoned  inclusively  of  the  first 
and  last  day,  unless  in  the  excepted  eases. 

9.  The  mode  or  9*  The  Snd  scctiou  of  %  W.  4,  c.  39,  enacts,  ''  that  the  mode 
form  of  enter-    ^f  appearance  to  every  writ  of  summons,  or  under  the  authiurity 

ing  an  appear-  *  "^  ' 

ance  by  the  of  that  act,  shsU  be  by  delivering  a  memorandum  in  writing 
^atorney^in^  ^ccordsMg  to  the  form  contamed  in  the  schedule,  such  memo- 
King's  Bench,  randum  to  be  delivered  to  such  oflicer  as  the  Court  out  of 
aud^Excheqaer.  vhich  such  process  tssucd  sbould  direct,  and  to  be  dated  on 
ike  delivery  tkereqf*  Three  forms  of  appearance  are  pre- 
scribed in  schedule  No.  2,  and  to  the  following  effect  One  of 
these  forms  is  to  be  adopted  according  to  the  facts  of  the  case, 
as  first,  where  a  single  defendant  appears  in  person ;  secondly, 
where  an  attorney  appears  for  a  single  defendant,  or  for  all  the 
defendants;  and  lastly ,  where  an  attorney  for  the  plahdiff 
enters  an  appearance  according  to  the  statute  IS  G.  1,  c.  S9, 
so  that  when  one  of  several  defendants  appears  separatdly,  or 
where  an  attorney  appears  only  for  one  of  several  defendants^ 
a  different  form  nuist  be  framed.  We  have  seen  that  the 
schedule  2  W.  4,  c.  39,  No.  2,  has  prescribed  three  forms;  the 
first,  for  an  appearance  by  the  defendant  in  person;  secondly, 
an  appearance  for  him  by  his  attorney;  and  tkMUy,  an 
appearance  entered  by  the  plaintiff  or  kis  attorney  for  the 
defendant.    Each  of  these  is  printed  or  lithographed  on  a 

(p)  S&4W.4,c4t,8.fl. 
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small  jMoee  of  parchment  of  about  five  inches  broad  and  four    chap.  vi. 
deep)  with  blank  spaces  for  the  insertion  of  the  name  of  the   ^m  Summon»« 
Court,  Christian  and  surnames  of  the  plaintiff  and  defendant,         ^^ 
name  of  the  attorney  who  enters  the  appearance,  and  statement 
fer  whom  he  appears ;  and  lastly^  a  Uank  in  which  the  day 
when  the  appearance  is  entered  is  to  be  inserted. 

A.,  pkintiff,  against  C.  D.         C  The  defendant  C.  D.  ap-  Forms  of  enter- 
Bntered  the — day  of — ,  a.d.  1835.  \        pears  in  person.  Luce"^  p^e-^*^ 

tcribed  by 
^  S  W.  4,  c.  39, 

Or,  schedule  No.  S. 

A.,  pkmtiff,  against  C.  D.  &  others.^  £.  F.,  attcnrney  for  C.  D., 
Entered  the — day  of — ,  a«i>.  1886.  \         appears  for  him. 

Or, 

/G.  H.,  attorney  for  the 
A.,  plaintiff, against  C.  D.  &  others,  y  plaintifl^  appears  for  the 
Entered  the— day  of—,  a.d.  18S5.  \    defendant  C.  D.  accord- 

f    ing  to  the  statute. 

It  will  be  obsenred  that  when  the  i4>pearance  for  a  defend^ 
ami  has  been  entered  by  and  in  the  name  oiAis  attorney,  whose 
residence  or  place  of  business  must  have  previously  been  Oi* 
tered  in  a  public  book,  the  jdaintiff  may,  by  resorting  to  such 
book,  asoertmn  where  and  to  whom  to  deliver  the  subsequent 
declaration  and  other  proceeding,  unless  there  should  be  seve- 
ral attoraies  of  the  same  name,  in  which  case  it  might  be 
necessary  to  apply  to  each  to  know  which  of  them  was  autbo- 
riaed  by  the  defendant,  a  trouble  and  inconvenience  that  might 
readily  have  been  avoided  if  the  form  prescribed  by  the  statute 
had  required  the  attorney's  residence  to  be  stated  in  the  ap* 
p0mrunee^  But  the  form  prescribed  by  the  statute  and  schedule 
of  an  appearance  by  the  defendami  Mmseff,  without  statii^  his 
residence,  or  where  he  will  receive  papers,  is  in  that  respect  too 
general,  (g)  It  will  be  obvious  that  when  a  ddiendant  appears 
Ml  person,  and  does  not  by  his  appearance  designate  any  resi- 
dence, he  ought  to  be  required  to  state  where  subsequent  pro- 
eeedings  in  the  cause  are  to  be  left  for  him,  for  at  present 
plaintiffii  incur  much  difficulty;  and  even  the  declaration  cannot 


(f)  See  Che  difficulties  that  ha?e  arisen  body  a  stateneiit  of  kit  residence  or  place 

in  serving  declarations  in  consequence  of  where  the  decKmitioii  and  otber  proceed- 

]iUinciff's  Ignorance  of  defendant's  abode,  ifigs  mmy  be  left  for  bim,  Tidd,  9tii  edit, 

ud  which  w^tbi  he  avoided  by  requiring  457. 
Ibal  dBJmiiasl'a  appcwiace  ihonkt  cm- 
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CHAP.  VI.     be  stuck  up  in  the  public  office^  when  the  residence  of  the  de- 
w^SvluoKt,   ''sndant  is  unknown,  without  leave  of  the  Court  previously  ob- 
&c-  tained,(r)  the  delay  and  trouble  in  obtaining  which  ought  to 

be  dispensed  with  when  once  the  defendant  has  been  actually 
served  with  process.  However,  the  motion  for  such  leave  is 
absolute  in  the  first  instance;  thereby  evincing  that  as  it  is  to 
be  granted  of  course,  no  motion  ought  to  be  required.  («) 
Where  the  defendant  had  left  his  last  place  of  residence  before 
the  service  of  the  declaration,  and  which  service  was  conse- 
quently irregular,  the  Court  refused  to  declare  it  sufficient 
nunc  pro  tunc.  (I) 

In  the  Exchequer  there  was  in  force,  before  the  2  W.  4,  c. 
89,  an  express  rule  that  on  every  appearance  to  be  entered  by 
the  sworn  or  side  clerks  as  officers  of  the  office  of  pleas,  they 
should  cause  to  be  put  the  name  and  address  of  the  attorney  at 
whose  instance,  and  the  day  on  which  the  same  should  be  en- 
tered, and  that  such  appearance  should  be  entered  by  the  de- 
fendant's name,  by  the  said  sworn  clerks,  in  proper  books, 
having  an  alphabetical  index  book  of  referetice  entered  by  the 
plaintiJBT's  name,  to  be  provided  by  the  clerk  of  the  pleas  for 
each  term,  and  which  books  should  be  open  to  the  inspection 
of  the  said  attornies,  admitted  as  mentioned  in  a  foregoing 
rule  of  that  term,  and  their  clerks,  without  fee  or  reward.  («) 
And  by  another  rule  of  the  same  term,  **  if  the  whole  number 
of  defendants,  where  there  were  several,  should  appear  by 
the  same  attorney  at  the  same  time,  the  names  of  all  the  de- 
fendants should  be  inserted  in  one  appearance,  (x)  But  it 
seems  that  such  rules  were  virtually  annulled  by  the  2  W.  4, 
c.  39,  s.  2y  thus  requiring  a  different  and  less  explicit  form  of 
appearance  to  be  adopted,  and  as  given  in  the  schedule  No. 
2.(y) 

(r)  R.  G.  Hit.  T.  t  W.  4,  r.  43,  Jer-  ant  shall,  by  an  attorney  of  this  Court, 

vis's  Rules,  55.  Why  should  not  leave  of  a  have  given  notice  in  writing  to  the  attor- 

jadge  by  order  be  deemed  sufficient  ?  ney  for  the  plaintiff,  or  his  agent,  of  his 

(<)  Bridger  v.  Au$tin,  1  Dowl.  272.  being  authorised  to  act  as  attorney^  for 

(t)  Throughton  v.    Cramer,    9  Legal  such  defendant,  all  proceedings,  notices. 

Observer,  172.  and  summons,  rules  and  orders,  which,  ac- 

(u)  Rule  Mich.  T.  1830 ;  1  Tyr.  Rep.  cording  to  tlie  practice  of  this  Court, 

159.    And  see  Pax's  Prac.  35;  Price's  were  heretofore  delivered  by  the  sworn  or 

Prac.  199.  side  clerks  of  the  other  party,  plaintiff  or 

(x)  Id,  ibid, ;  1  Tyr.  R.  158.  That  in  defendant,  shall  be  delivered  to  or  served 
all  cases  where  a  defendant  shall  have  upon  the  attorney  or  attof  nics  of  the  other 
appeared  in  any  action  in  the  said  office  party,  plaintiff  or  defendant,  and  that  all 
of  pleas,  and  in  cases  where  the  plaintiff  notices,  &c.  shall  be  so  served  or  de- 
has  entered  an  appearance  therein  ac-  livered  before  nine  o'clock  in  the  evening, 
cording  to  the  sutute,  and  the  defend- 


(y)  It  might  be  advisable  to  authorize  the  use  of  the  following  forms,  but  ontil  they 
have  been  saDctioned  by  the  legislature,  any  practitioner  might  hesitate  in  doviatiog 
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It  has  been  supposed  that  to   serviceable  process  jointly    CHAP.vi. 
issued  against  several  defendants,   they  should  enter  a  joint  on  Sommons, 
appearance  and  not  appear  separately ;  but  it  was  held  that  if         ^^- 
they  do  appear  separately,  that  will  not  enable  the  plaintiff  to 
declare  separately,  (z)    When  one  of  several  joint  defendants 
apprehends  collusion  between  the  other  defendants  and  the 
plaintiff,  or  for  some  other  reason  wishes  to  defend  separately, 
he  should  employ  a  different  attorney  and  appear  and  plead 
and  defend  separately  in  every  stage  throughout  the  suit. 

In  the  Exchequer  it  has  been  held,  that  appearances  in  per- 
son in  a  suit  in  the  King's  Remembrancer's  Office  may  be  re- 
corded in  Court  without  a  fee  to  a  clerk  in  Court ;  and  Bay- 
ley,  B.  observed,  though  the  ordinary  course  is  to  enter  an  ap- 
pearance in  the  office  by  the  agency  of  a  clerk  in  Court,  I  have 
no  doubt  that  an  appearance  in  person  in  Court  may  be  re- 
corded ;  for  every  person  has  a  right  to  appear  in  person  ac- 
cording to  process,  without  being  compelled  to  employ  an  attor- 
ney to  enter  his  appearance,  (a)  That  decision,  however,  can- 
not affect  the  right  of  the  respective  officers  to  receive  the  fees 
prescribed  by  the  general  rule  of  Mich.  T.  3  W.  4.  (b) 

In  general  a  plea  before  appearance,  even  to  a  declaration  What  plea  or 
de  bene  esse,  or  any  other  step,  excepting  the  obtaining  parti-  before^^hfs  ap^"^ 
culars  of  demand,  or  a  summons  or  motion  to  set  aside  the  pearanceisa 

nullity  or  otlier- 
.  ,,ijc, 

from  the  exact form^  ante,iBS,  as  imperatively  prescribed  by  8  W.  4,  c.  39,8.  9,  and 
scbedole  No.  2,  however  insufficient  those  forms  may  be  found. 


In  the  K.  B.  [or  C.  P.  or  Exchequer]. 
A.  B.,  Plaintiff,      "^    The  defendant  C.  D.,  residing  at  No.  — ,  in  — -  street,  in  Propoted  new 

against  >the  pariah  of  ,  in  the  county  of ,  housekeeper  (or  fotm  of  appear- 

C.  D.  &  £.  F.,  Defts.  ) lodger,  &c.)  and  the  defendant  £.  F.,  residing  at,  &c.  [like  ance  in  person, 
description,]  on  this day  of  ^— ,  a.  d. ,  appear  in  person  to  a  writ  of  sum- 
mons on  promises,  tested  the day  of ,  a.  n. ,  and  ail  regular  notices  and 

documents  left  for  them  at  those  places  will  be  forwarded  to  them  and  accepted  by  them, 
Pated  and  entered  tliis  —  day  of ,  a.d.  1835. 


If  the  defendant  should  prefer  not  to  state  bis  residence,  then  his  appearance  might  gt^tinff  the  resi« 

omit  the  statement  thereof,  but  merely  state  where  all  proceedihgt  are  to  be  left  or  (jence  of  the 

eervedfor  him.  defendant. 

A.  B.,  Plaintiff,     *)    Y.Z.,  of  No.  — ,  in street,  London,  as  attorney  for  the  Proposed  new 

against  Sdefendants,  (or  "  as  agent  for  G.  H.,  attorney  for  the  defend-  /<»™  of  appear- 

C.D.  &  E.  F.,  Defts.  )anU,")  on  this  —  day  of ,  a.  d. ,  appears  for  the  ance  by  an  at- 

said  defendants  respectively,  to  a  writ  of  summons  on  promises,  tested  the day  tomey  or  agent 

of ,  A .  D.  1835.  ^^'  two  defend- 

Pated  and  entered  this day  of ,  a.  d.  1835.  »"*»• 


(»)  Ante,  185;  Pepper  ▼.  Whalley,  1     1  Tyrw.  J80. 
Biogb.  N.  C.  71.  (6)  Ante,  l60. 

(.)  mA,t.mn,Gcn^l..Carrenier,  Digitized  by  GoOgk 
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CHAP.  vi.    writ  or  copy,  or  sernce,  would  be  premature.    But  it  has  been 
onSummoms,  decided  tbat  a  plea  before  appearance,  being  within  the  num- 
ber of  days  allowed  for  pleading,  is  not  such  an  irregularity  as 
would  entitle  the  plaintiff  to  sign  judgment  before  the  ordinary 
time  of  pleading  has  expired,  {e) 


&c. 


Practical  pro- 
ceedings in  en- 
tering an  ap- 
oearance  for  the 
defendant  him' 
telf. 


Former  pro- 
ceedings as  to 
filing  warrant 
to  defend. 


Offices  iu  wliich 
to  enter  ap- 
pearances. 


If  the  appearance  is  to  be  entered  by  or  on  the  behalf  of  the 
defiwdant  himself,  the  practice  is  to  purchase  at  a  stationers  a 
memorambim,  with  all  the  unvarying  parts  printed  or  litho- 
graphed, on  a  small  square  piece  of  parchment,  and  in  the  first 
of  the  above  forms  leaving  blanks  for  the  insertion  of  all  parts 
varying  in  each  particular  case,  (d)  The  instrument  is  to  be 
accurately  intituled  in  the  proper  Court,  as  thus : — **  In  the 
King's  Bench  ;*'  and  the  names  and  date  are  to  be  inserted  ac- 
cording to  the  fiusts.  The  2  W.  4,  c.  39,  s«  2;  in  terms  requires 
that  the  memorandum  be  '*  dated  on  the  day  of  the  delivery 
thereof,"  i.  e.  the  delivery  to  the  proper  officer  of  each  Court. 

Whilst  the  stamp  duty  on  memoranda  of  warrants  to  sue  or 
defend  was  in  force  under  the  5  G.  S,  c.  80,  it  was  absolutely 
necessary  that  the  same  should  be  duly  filed ;  (e)  and  it  has 
been  supposed  that  although  the  5  G.  4,  c.  41,  repeals  the 
duty,  still  the  memorandum  ought  to  be  filed.  (/)  But  the 
better  opinion  seems  to  be  that  such  filing  is  no  longer  neces- 
sary, (g)  It  was  the  practice  to  prepare  a  memorandum  or 
minute  of  the  attorney's  warrant  to  defend  in  the  subscribed 
form,  {h)  and  the  same,  (i)  together  with  the  above  memoran- 
dum of  appearance  thus  filled  up,  (if  the  appearance  is  to  be 
entered  in  K.  B.)  was  formerly  taken  to  the  Appearance  Office^ 
King's  Bench  Walk,  Temple,  No.  — ,  and  delivered  to  the 
clerk  of  the  common  buls  there,  and  who  entered  the  same  in  a 


Minute  of  war- 
rant to  defend 
formerly  filed. 


(c)  NeUOtem  v.  SfMrnir,  S  Tvr.  Bep. 
S04. 

(d)  For  the  forms  of  comnMNi  appear- 
ance before  the  nniformitjr  of  process  act, 
see  1  Sellon  Pr.  9S. 


(«)  1  SelkM  Pr.  19. 

(f)  Prioe'a  Pr.  54. 

(g)  Tidd,  96 ;  bat  see  mU§^  117,  note 

(/),  and  9  Legal  Obs.  99,  S3. 


(h)  IntheCooftor . 

Middlesex  to  wit    J.  K.  is  retained  to  defend  by  CD.  as  his  attomer,  at  tin  nit 
of  A.  B. 

J.  K.,  Defendant's  Attorney. 

Entered  or  filed  of  record,  this day  of ,  in  the  —  year  of  the  reign  of 

.  O.  P.  [officer's  name.] 

[If  by  an  agent,  add  by  L.  M.  his  agent] 
Entered  or  filed,  &c«  [same  as  above]. 


(t)  See  the  former  practice   1  Sellon,      filing  of  the  warrant  to  defend  before  he 
9«;  and  see  ante,  117,  that  at  least  in      permits  any  entry  or  proceeding. 
C.  P.  the  officer  may  still  insist  on  the 
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poUic  book  kept  there.    If  in  C.  P.  the  appearance  was  en-    CHAP.  VI. 
tered  with  the  filacer  of  the  county  in  which  the  residence  of  ll^f^omB, 
the  defendant  in  the  writ  was  described  to  be,  and  he  filed  such         to. 
memorandum,  and  who  entered  the  appearance  in  the  appear- 
ance book  there.    If  in  the  Exchequer,  the  parchment  memo- 
randum was  taken  to  the  office  of  the  Exchequer  of  Pleas,  at 
No.  9,  in  Lineohi's  Inn  Old  Square,  and  there  delivered  to  the 
filacer  or  his  clerk,  to  be  filed ;  and  also  an  entry  thereof  was 
there  made  in  a  book  of  appearances.  (A)    And  although  the 
memorandum  of  the  warrant  to  defend  is  discontinued,  the 
same  practice  continues  as  to  the  document,  and  ofiice,  and 
mode  of  entering  an  appearance  for  the  defendant. 

The  general  rule  £,  of  Mich.  T.  3  W.  4,  fixes  that  the  same  The  fees  on  ap- 
/ee$  shall  be  paid  in  each  Court  at  the  time  of  delivery  of  the  ^"'''^^' 
memorandum  of  appearance  to  the  proper  officer,  yix.  1#,  if  only 
one  defendant,  and  for  every  additional  defendant  4d.  Great 
care  must  be  observed  in  correctly  inserting  in  such  memoran- 
dum the  imme  of  ike  parties,  and  also  in  entering  the  appear- 
ance with  the  proper  ojfieer ;  for  otherwise  the  appearance 
It  be  treated  as  a  nullity* 


The  amseqmemees  of  a  defendant  neglecting  to  cause  an  ap-  The  conse- 
pearance  to  be  entered  for  himself  either  by  his  attorney  or  in  ^^^^^*  ^^ 

•      •      11  n-         1  1       .      non-appear- 

person,  are  pnncipally  two.  rtrgi,  by  an  express  general  rule,  ance. 
unless  the  defendant  appear  in  person  or  by  attorney  or  guar- 
dian, it  shall  not  be  necessary  to  serve  him  with  notice  of  taxing 
costs  in  any  subsequent  state  of  the  cause,  (/)  an  exception  pro- 
bably introduced  on  the  ground  that  a  defendant,  thus  regard- 
less of  the  process  of  the  Court,  is  not  entitled  to  a  notice 
which  would  afford  him  an  opportunity  of  eloigning  his 
goods,  (in)  Secondly,  if  the  defendant  do  not  appear,  or  should 
appear  without  stating  his  residence,  then  by  leave  of  the  Court 
notice  of  a  declaration  may  be  stuck  up  in  the  office,  if  the  de- 
fendant's residence  be  unknown.  (») 

The  appearance  should  correspond  with  the  writ  of  summons  The  appearance 
in  the  names  and  number  of  the  parties :  and  if  there  should  be  «»o«t  correspond 

.    -  .  .  ,      *  -  with  the  pro- 

a  material  variance,  it  may  be  treated  as  no  appearance  and  a  cess. 
nullity,  (o)     But  if  a  defendant  has  been  misnamed  in  the  pro- 

(Jk)  Price's  Gen.  Prac.  69;   Bagle/s  9«,  note  (g). 

Cbaoi.  Pr.  86,  n.(i).  (n)  G.  R.  Hi!.  T.  t  W.  4,  r.  49 ;  nnte, 

(0  Reg.  <5en.  «»!•  T.  4  W.  4,  s.  IB;  «84. 

CIuUt's  Concise  Vie«r,  &c.  63.  (o)  1  Arch.  K.  B.  4  ed.  5t7. 

(ai)  See  obserrations  in  Jerris's  Rules, 
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CHAP.  VL  cessy  he  may  in  the  memorandum  of  his  appearance  describe 
ThTummom*  himself  correctly  thus :— «  E.  D.  served  with  a  writ  of  sum- 
&c.  mons  in  this  action  by  the  name  of  C.  D./'  or  "  E.  D.  sued  as 
C.  D. ;"  (p)  and  thereupon  the  plaintiff  may  declare  against  the 
defendant  as  '^  E.  D.  served  with  process  in  this  suit  by  the 
name  of  C.  H^ip)  And  if  the  defendant  appear  in  the  very  name 
in  which  he  was  sued,  then,  however  erroneous,  the  plaintiff 
may  declare  against  him,  and  proceed  by  that  name  to  judg- 
ment and  execution,  and  take  him  or  his  goods  by  the  wrong 
name,  (q) 

Appearance  for  If  the  defendant,  or  one  of  several  defendants,  be  an  infant^ 
on  infant,  ^  j^^  *^  supposed  not  to  havo  sufficient  discretion  to  select  an 
attorney,  or  to  direct  the  care  of  his  defence,  his  appearance 
must  be  by  guardian,(r)  and  who  must  be  regularly  appointed 
on  petition,  and  by  the  order  of  a  judge,  to  appear  and  defend 
as  such  guardian ;  (s)  and  it  is  the  duty  of  a  plaintiff's  attor- 
ney to  enforce  such  form  of  appearance,  for  an  infant's  appear- 
ance by  attorney  might  afterwards  be  assigned  as  error ;  (/)  and 
it  seems  that  if  an  infant  appear  by  attorney,  and  he  upon  re- 
quest refuse  to  appear  by  guardian,*  the  plaintiff's  attorney 
may  and  ought  to  apply  to  the  Court  or  a  judge  to  order  the 
appearance  to  be  set  aside,  and  that  the  defendant  appear  by 
guardian ;  (u)  but  such  application  may  be  made  at  any  time 
before  judgment,  {x) 


Proeeedingt  to        The  12  G.  1,  c.  29,  and  6  G.  2,  c.  27,  (to  which  the  2  W.  4, 
IT^nicf^'^  c.  39,  s.  1  and  16,  refers,)  provide  that  if  the  defendant  do  not 

(p)  Doe  V.  Butcher,  S  T.  R.  611 ;  R.  (s)  SceT.  Chittjr's  Forms,  6U, 

V.   Roper,  6  Maule  &    Sel.   327,  339 ;  (t)  Shipman  v.  Stevens,  t  Wils.  Rep. 

HoU  V.  Finch,  «  Wils.  393.  50 ;  2  Arch.  K.  B.  3rd  edit.  676. 

(q)  Id.  ibid, ;  and  Cratrford  t.  Sateh^  (u)  Hindmarsh  v.  Chandler,  7  Taont. 

well,  2  Strange,  12t8.  48 ;  1  Moore,  2dO  ;  Boys  v.  Edmeads,  t 

(r)  Freteobaldi  ▼.  Kynasion,    2  Stra.  Cbitt^'s  Rep.  22 ;  Shipman  v.  Stevens,  t 

784;  Co.  Lit  135  b.  Wils.  40. 


(s)  Shipman  t.  Sttveiu,  2  Wils.  50 ;  Kerry  t.  Cade,  Barnes,  413. 
The  form  of  appearance  by  a  gMrdian  maji  since  tbe  2  W.  4,  c.  39.  sect.  2,  be 
tbus:— 

Form  of  ap-        In  the  King's  Bench,  C  A.  B.,  plaintiff, 

pearance  by  a  Common  Pleas,  <  against 

guardian  for  an  Exchequer.  ( C.  D.,  defendant. 

infant,  Y.  Z.,  of ,  as  guardian  of  and  for  the  said  defendant,  and  O.  P.,  of,  &c.  as 

attorney  for  the  said  Y.  Z.,  appear  for  the  said  defendant  to  a  irrit  of  summons  in  this 

action,  tested  the day  of ,  a.d.  1835.  Y.  Z. 

O.P. 
Entered  this day  of  — **|  a.d.  1835. 
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duly  appear,  then  the  plaintiff  may  upon  affidavit  made  and  CHAP.  VI. 
filed  in  the  proper  Court  of  the  personal  service  of  the  process,  oN*Su»fiiON" 
enter  an  appearance  for  the  defendant^  and  proceed  the  same  ^<^« 

as  if  the  defendant  himself  had  appeared.  appearance  for 

The  3rd  rule  of  Mich.  T.  3  W.  4,  a.d.  1832,  we  have  seen,  J^;  j^^j.^^^^^ 
orders  that  the  plaintiff  shall  not  be  at  liberty  to  enter  an  ap-  ponoant  to  the 
pearance  for  the  defendant  unless  the  person  who  served  the  c.'sg.        '  ' 
writ  of  summons  shall  have,  within  three  days  after  such  ser-  Thcnecessary 

^  affidavit  of  ser- 

vice, indorsed  on  such  writ  the  day  of  the  week  and  month  of  vice  of  process. 

such  service;  and  the  same  rule  requires  that  every  affidavit 
npon  which  such  an  appearance  shall  be  entered,  shall  mention 
the  day  on  which  the  indorsement  was  made,  (y)  The  affida- 
vit must  also  state  the  name  or  nature  of  the  process  served,  as 
*'  8  copy  of  a  writ  of  summons^^  &c.  and  if  it  should  be  de- 
scribed only  '^  as  a  writ  of  mesne  process^^  the  affidavit  would 
be  insufficient. (x)  But  in  an  action  against  husband  and  wife, 
if  the  husband  alone  has  been  served  with  a  copy  of  process, 
the  plaintiff  may  enter  an  appearance  as  well  for  the  wife  as 
for  him.  (a)  The  statute  12  G.  1,  c.  29,  in  terms  merely  re- 
quires an  affidavit  of  the  personal  service  of  a  copy  of  the 
process,  without  requiring  any  oath  that  the  writ  or  service  was 
regular;  but  it  will  be  seen  from  examination  of  the  next  form, 
that  the  deponent  usually  swears  that  the  writ  has  been  regu- 
larly issued,  but  perhaps  that  term  need  not  be  introduced. 
Subscribed  is  the  usual  form  of  such  affidavit  of  personal 
service,  which  is  adopted  when  it  is  supposed  that  the  writ  and 
copy,  and  manner  of  service,  have  in  every  respect  been  regu- 
lar, (b)    But  when  it  is  known  or  suspected  that  there  has 


(y)  See  rule,  ante,  160,  note  (n).  (a)  Collins  v,  Shapland  and  wife,  Barnes, 

(t)  JjakuiY,  Devmll,  1  Selloii's  Prac.      4X2;  Buncombes.  Love  and  wife,  id,  406', 
9B.  Prac.  Reg.  351 ;  1  Scl.  9i. 


(6)  See  the  forms  before  the  2  W.  4,  c.  39 ;  1  Sellon,  98 ;  Tidd's  Forms  ;  and  see  the 
more  recent  forms  in  Tidd's  Third  Supplement,  183f,  page  61  ;  Atherton  on  Personal 
Actions,  Appendix ;  Price's  Gen.  Prac.  73 ;  T.  Chilly's  Forms,  341  ;  Chitty,  senior's, 
Somniary,  315  b. 

The  following  form  is  that  now  conatantly  used  in  all  the  Courts  in  orcUnary 
cases,  and  ia  to  be  purchased,  either  printed  or  lithographed,  at  the  principal  law 
stationers. 

In  the  Court  of  King's  Bench,  C  A.  B.,  plaiutifT,    The  uiualform 

Common  Pleas,  Between  <  and  of  affidavit 

Exchequer  of  Pleas.  ^  (  C.  D.,  defendant,  made  in  the 

G.  H.,of ,  clerk  lo  E.  F.,  gentleman,  attorney  for  the  above-named  plaintiff,  country  of  the 

iDabeth  oatli  and  saith  that  he  ihis  deponent  did,  on  the  day  of  ,  instant,  personal  service 

[or  last  past,]  persanally  serve  the  above-named  defendant  with  a  true  copy  of  a  writ  of  of  a  regular  writ 
summons,  wliich  appeared  to  this  deponent  to  have  been  regularly  issued  out  of  this  of  summons. 
Honourable  Court  against  the  said  defendant  at  the  suit  of  the  said  plaintiff,  and  bear- 


VOL.  III.  U 

Digitized  by 


Google 


S90 


OF  THE  WRIT  Of  SVMMONl^^ 


CHAP.yi#    been  any  insufficiency  or  irregularity  either  in  the  term«  of  tlie 
^i"s"  rfoiJ/,   ^'^  ^'  *1^®  ^^Py»  ^^  ^'^  ^^^  service,  that  would  render  it  iftcoT- 
^^'  rect  to  swear  in  such  terms  to  the  regularity  of  the  writ,  then 

it  would  obviously  be  improper  to  swetfr  in  such  usual  form  9 
and  the  best  course  would  be  to  annex  a  copy  of  the  Copy 
actually  served,  and  to  verify  such  copy,  but  omit  the  d^al 
words  **  to  have  been  regularly  issued;'  and  the  affidavit 
might  be  as  subscribed/ (6)  but  always  strictly  according  to  the 
facts^  At  all  all  events  a  personal  service  of  a  named  doeti' 
ment  must  be  sworn  to  under  12Q,  I,  c.  S9^  and  it  is  qtufstionabte 
whether  the  Court  would  admit  of  Any  material  deviation  from 
the  ordinary  form.(e) 


A  mparate  affi« 
davit  of  an 
ineffectual 
search  for  the 
defendant's  ap- 
pearance, where 
the  affidavit  of 
the  service  has 
been  sworn  in 
the  coantrj, 
and  the  search 
is  necessarily  by 
another  dcpo^ 
nent  in  London. 

Form  of  affida- 
vit of  personal 
service,  where 
It  is  supposed 
there  has 
been  some 
defect  or  irre- 
gularity in  the 
process  copy  or 
service. 


ing dale fli«  •> Aay  of  -' — /  a.d.  1^5.*     AttS  thU  deponWfft  farthefT  saHh,  that  he 

did,  on  the day  of ,  instant,  [or  last,]  being  within  three  days  at  least  after 

uoth  se/vice  of  (he  sard  writ,  Indorse  on  the  said  writ  (he  tfnC  day  of  th€  #ceK  an<f 
movitb,  iud  the  year  of  iht  satd  s«rvioe,  pvmarrt  to  the  stsrtute  is  sueb  om«  OMde  mmI 
provided. 

In  the  King'  Bench,  C  A,  B.,  plaintiff, 

Cottirhon  Pleas,  Be(we«n  <  nvtd 

Exchequer  of  Pleas.  C.  C.  Do  defendint. 

G.  H.,  of ,  clerk  to  E#  F.,  gentleman,  agent  for  (he  attorney  of  the  above-named 

pfaintiff,  maleth  oath  and  salth  that  he  did  on  th« day  of ,  Instant,  [or  last,] 

duly  searofa  in  the  book  kept  for  entering  appearanees  m  the  King's  Deftch  oAee  rin 

King's  Bench,  or  in  Common  Pleas, "  by  tiie  filacer  of  the  county  of ;"  or  in  the  E«- 

cbeqoer  of  Pfeasr,  **  in  the  office  6f  pleas  of  this  Honoorable  Conrf  ;*']  for  the  par  pose  cf 
ascertaining  if  any  appearance  had  been  entered  for  (he  defendant  in  this  cause.  Ami 
(hfs  deponent  saith  that  no  appearance  bath  been  entered  for  the  said  defendant,  as 
appears  by  the  said  book. 

Sworn,  &c.  G.  H, 


(b)  -—  f  of ,  maketh  oath  and  saith  that  he  did  on,  &c.  penenally  serve  the 

tfbote-n^tfied  defendant  #i(h  a  iruecffpy  of  a  writ  of  suittnions,  fend  ancrther  tree  eupy 
whereof  is  hereunto  annexed,  and  which  said  writ  appeared  to  this  deponent  to  have 
been  iuued  [omitting  the  word  rfgulmrljf]  out  of  this  Hcmourabla  Court  agMiwt  Um 
said  defendant,  at  the  suit,  &c.  [then  proceed  the  same  in  other  respects  as  above.] 


befc 


^e)  See  the  case  of  Thompum  v.  Pheney, 
fore  Patteson,  J.,  and  his  judgment  in 

Bom  ling's  Statutes,  142,  143,  in  notes; 

where  that  excellent  judge  stated  that  a 

{)ractice  had  crept  In  that  the  party  seck- 
ng  to  enter  a  common  appearance  brought 
any  kind  rf  affidavit,  which  stated  that  the 
defendant  had  been  served  penmiuHy,  and 
then  set  forth  the  particular  mode  of  ser- 


vice, which  did  not  amount  to  personal 
service  at  all  j  that  that  course  of  pro- 
ceeding was  exceedingly  improper,  and 
he  had  given  directions  that  it  should  be 
discontinued  for  the  future.  It  is,  bow- 
ever,  still  ttie  practice  to  receive  affidavits 
of  personal  service,  without  positively 
Swearing  to  regularity. 


•  Tlie  above  form,  constantly  used, 
omits  any  statement  of  the  memorandum 
or  indorsements,  or  of  any  further  state- 
ment of  the  mode  of  service  ;  but  some  of 
the  printed  modern  precedents  here  add 
the  following  words :  *'  To  which  said  writ 
and  copy  a  memorandum  was  subscribed, 
and  due  indorsements  were  made  thereon 
pursuant  to  the  statute  and  rules  of  Court 
in  that  case  made  and  provided,  by  his 


this  deponent's  then  delivering  to  the  said 
defendant  personally  a  true  copy  of  the 
same  writ  of  tiimmoni  and  memorandum 
subscribed,  and  of  the  several  due  indorse* 
ments  made  thereon  pursuant  to  the  sta- 
tute and  (he  rules  of  Court  iu  sueb  case 
made  and  provided ;"  and  tlieu  concloda 
wiih  the  statement  of  the  indorseiMnt  of 
the  time  of  serfice  as  above. 
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It  is  not  absohitetjr  necessary  to  swear  any  affidavit  of  ser-    chap.tt. 
▼fee  imeil  after  the  time  for  the  defendant's  appearance  has   J^^^^* 
expired^  nor  woald  tbe  espense  of  preparing  such  affidavit  be         &c. 
allowed  if  the  defendant  shooM  tender  the  indorsed  debt  and 
coats  before  the  expiration  of  the  four  days  aBowed  for  that 
porpose,  or  indeed  if  the  defendant  should  appear  before  the 
ptafntiJT  has  entered  an  appearance  see  sfat. ;  so  that  in  gene- 
ral the  afBdayft  erf  senrice  is  not  prepared  until  after  the  time 
for  the  defendant's  appearance  has  expired.     Bnt  it  may, 
nevertheless,  expedite  proceedings  when  the  service  has  been 
in  the  country,  if  the  affidavit  be  gworn  and  fanmrded  to 
London  inmiediately  after    tbe  indorsement  of  the  time  of 
service  has  been  made  on  the  writ.    The  affidavit  of  service 
must  not  be  sworn  before  the  attorney  for  the  plaintiff  or  hia 
clerk,  (rf) 

It  wiU  be  observed  that  the  statute  1£  G»  1,  c.  29,  requires 
an  afida^ii  of  pergonal  service^  and  such  affidavit  camM>t  be 
dispensed  with;(e)  and  the  fmictice  of  admitting  any  deisiatiem 
from  the  subeiamee  of  that  affidavit  has  been  recently  condemned 
by  Mr.  Justice  Pattesoo.  (/)  But  aa  the  statute  preacribea 
no  express  form,  and  merely  requires  an  oath  of  persom&l  set* 
vice  of  the  process^  and  does  not,  at  least  in  termSi  require  any 
oath  that  the  process  was  in  every  respect  regular  and  sufficient^ 
it  may  suffice  to  swear  to  the  name  and  description  of  the  writ, 
and  to  verify  an  annexed  copy,  and  swear  to  the  service  of  a  true 
copy  corresponding  with  that  annexed,  thereby  avoiding  the 
usual  oati,  that  such  form  was  in  all  respects  regular  as  above* 
But  any  affidavit  substantially  and  materially  deriating  from 
the  usual  form,  would  probably  not  be  received  or  acted  upon 
at  the  office,  and  therefore  it  should  seem  that  the  person, 
before  serving  a  copy  of  a  writ,  should  examine  the  writ  with 
tbe  copy,  and  know  enough  of  the  law  and  practice  to  render 
it  morally  proper  for  him  to  swear  to  the  regularity  of  the  writ 
and  indorsements.  In  the  note  is  suggested  a  form  in  case 
the  writ  or  copy  served  have  been  irregular  in  some  small 
respect,  (gr) 

(i)  Role  5»  Hit.  T.  9  W.  4 ;  1  Dowl.  (/  )  In  Thcmpton  ▼.  FhtMy,  sUted  ia 

184 ;  Tidd,  f4f .  «  Dowl  Stat,  t  W.  4»  c.  39,  notet,  page 

(r)  Pigem  t.  hruee,  «  Moore,  46?  j  14«,  143 ;  aw*e,  290,  note  (c), 
8  Taont.  410 ;  S.  C.  Tidd,  241. 

(^}Iii  the  King's  Bench,  r  A.  B.,  plaintiff,    Suggested  form 

Common  Pleas,  Between  <  and  of  affidaTit  of 

Exchequer  of  Pleas.  %^  C.  D.,  defendant,  tbe  personal 

Y.  Z.,  clerk  to  E.  F.,  of ,  gentleman,  attorney  for  tho  above-BMned  plaiDtiff,  ter?ice  of  a 

nuiketh  oatli  snd  saith  that  he  did  on ,  tbe  < day  of ,  instant,  [or  last,]  copy  of  a  writ 
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OF  THE  WRIT  OF  SUMMONS, 


CHAP.  VI. 

PuOCESDINOa 

ON  Summons, 

Before  whom 
affidayit  of  ser- 
vice may  or 
nay  not  be 
sworn,  and  of 
enforcing 
the  swearing  to 
aoch  affidavit. 


-  By  the  third  Gen.  Reg.  Hil.T.  2  W.  4,  no  affidavit  of  the  ser- 
vice  of  process  shall  be  deemed  sufficient,  if  sworn  before  the 
plaintiff's  own  attorney  or  his  clerks  (A)  and  by  6  Gen.  Reg.  Hil. 
T.  2  W.  :4,  where  an  agent  in  town,  or  an  attorney  in  the  coun- 
try, is  the  attorney  on  the  record,  an  affidavit  sworn  before  the 
attorney  in  the  country  shall  not  be  received,  and  an  affidavit 
sworn  before  an  attorney's  clerk  shall  not  be  received  in  cases 
where  it  would  not  be  receivable  if  sworn  before  the  attorney 
himself,  but  this  rule  shall  not  extend  to  affidavits  to  hold  to 
bail.  .  If  the  copy  of  the  writ  were  served  by  a  sheriffs  officer,' 
or.any  other  person,  the  Court  upon  application  would  compel 
him  to  make  affidavit  of  service  ;  (t)  the  same  as  they  will  com- 
pel an  attesting  witness  to  swear  to  the  execution  of  a  warrant 
of  attorney.  (Jc) 


How  to  enter       '  ^^  common  law,  there  was  no  mode  of  enforcing  an  actual 

appearance  for    appearance  by  the  defendant,  and  it  was  a  maxim,  that  until  he 

b/the*platntiff.  had  actually  appeared,  no  judgment  in   the  action  could  be 

given  against  him  in  his  absence,  and  we  have  seen  that  it  has 

been  recently  decided  that  a  custom  in  an  inferior  Court  to  give 

judgment  in  default  of  appearance  is  illegal  and  void,  so  that 


of  summons, 
where  the  de- 
ponent cannot 
properly  swear 
to  the  tegtiiarUy 
of  the  writ  or 
copy.  $ 


fiertonally  terve  Mr.  C.  D.»  the  above  named  defendant,  with  a  true  eoptf  of  a  writ  of 
summons,  *  which  appeared  to  this  deponent  to  have  been  issued  out  of  and  under  the 
seal  of  this  Honourable  Court,  at  the  suit  of  the  above-named  plaintiff,  against  the 

above 'named  defendant,  and  dated  the  — ^  day  of ,  a.d.  1835,  and  to  which  said 

copy  a  memorandum  was  subscribed,  and  indorsements  were  made  thereon  to  the  best 
of  this  deponent's  knowledge,  judgment,  and  belief,  pursuant  to  the  statute  and  the  ruUt 
of  Court  in  that  case  made  and  provided,  and  a  copy  of  vyhich  said  original  writ  of  sum- 
mons, and  of  the  said  copy  so  &ervcd  on  the  said  C.  D.,  and  of  all  memoranda  and  in- 
dorsements thereon  at  the  time  of  such  service,  is  hereunto  annexed,  marked  A. 
save   and  except  as  may  appear  in,  by,  or  from  such  copy,  on  examination  of  the 

same.     And  this  deponent  further  saith,  that  he  did  on  the  — —  day  of ,  last, 

[or  instant,]  being  within  three  days  at  least  after  such  service  of  the  said  copy  of  the 
said'writi  indorse  on  such  writ  the  day  of  the  week  and  month,  and  yeart  of  such 
service,  being  the  day  and  year  first  aforesaid.  $ 
Sworn  at,  &c»  Y.Z. 


(h)  See  previous  rules  and  practice, 
Jervis's  Rules,  4t. 


^  The  kind  of  writ  that  was  served 
must  it  is  said  be  described,  and  where  it 
Was  merely  termed  a  writ  of  mesne  pro- 
cess, the  Uourt  set  aside  the  proceedings 
even  after  judgment,  1  Sellon's  Prac.  98. 
But  semble,  that  the  swearing  to  personal 
service  of  a  copy  of  a  copy  annexed  would 
suffice,  and  be  preferable  in  case  of  doubt 
as  to  regularity  ;  sed  queere,  if  such  last- 
mentioned  affidavit  would  now  be  re- 
ceived.   See  Dowl.  Stat.  2  W.  4,  c.  S9, 


(0  A.  V.  nudge,  1  Bla.  K.  43f. 
(k)  Clark  v.  Sivtefc,  1  Stra.  1. 


8. 1,  note  (6),  page  142, 148. 

t  As  to  the  year,  see  Price's  G.  P.  7t. 

X  The  affidavit  of  this  indorsement  is 
required  by  sUt.  2  W.  4,  c.  39,  and  role 
Mich.  T.  3  W.  4,  s.  3.  Of  course  ther« 
must  also  be  an  affidavit  of  the  inefiectual 
search  for  the  defendant's  entry  of  his 
appearance,  as  ante,  990. 

§  This  is  founded  on  5  G.  9,  c.  27,  and 
the  form  is  from  Wordsworth's  Rules, 
142. 
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it  is  only  in  the  superior  Courts  by  modern  express  enactment,  CHAP.  Vi; 
that  a  mode  has  been  devised  of  giving  judgment  in  the  action  ^"^^y™^" 
against  an  obstinate  defendant  in  default  of  his  appearance^  and  &c. 

that  only  in  the  single  case  where  the  defendant  has  been'j?er- 
sonaliy  served  with  the  process^  or  where  his  goods  have  been 
taken  under  a  distringas.  (/)  In  part  to  remedy  this  evil,  the 
9  &  10  W.  3,  c.  25y  s.  33,  (still  in  force  but  obsolete  in  practice,) 
authorizes  the  Court  to  give  judgment  to  the  plaintiff  for  a 
penalty  of  5Ly  with  immediate  execution  in  case  the  defendant 
does  not  appear  ;(m)  and  as  the  Court,  upon  affidavit  and 
motion,  would  award  execution  for  such  penalty,  the  proceed- 
ing was  useful,  especially  when  the  debt  was  small,  (m)  But  still 
the  plaintiff  could  not  proceed  further  in  the  action.  To  re- 
medy this  defect,  the  12  G.  1,  c.  29,  s.  1,  enacts,  that  in  case 
the  defendant  do  not  duly  appear,  it  shall  be  lawful  for  the 
plaintiff,  upon  affidavit  being  made  and  filed  in  the'  proper 
Court  of  the  personal  service  of  such  process  as  aforesaid, 
which  affidavit  shall  be  filed  gratis,  to  enter  a  common  appear- 
ance, or  file  common  bail  for  the  defendant,  and  to  proceed 
thereon  as  if  such  defendant  had  entered  his  appearance  or 
filed  common  bail ;  (it)  and  we  have  just  seen  that  the  form  of 
an  appearance  so  to  be  entered  by  the'plaintiff  is  prescribed 
by  2  W.  4,  c.  39,  schedule  NoJ  2.  (o)  Where,  by  mistake,  the  CoDseqnencet 
plaintiff  entered  an  appearance  for  the  defendant  by  a  wrong  o^mw^^cio 
name,  the  Court,  upon  motion,  ordered  the  filacer  to  amend  pearance  sec 
the  appearance,  the  defendant's  name  being  correct  in  the  *^*^* 
writ ;  {p)  and  where  the  defendant  had  got  possession  of  the 
writ  of  summons,  it  was  considered  that  the  plaintiff  might  enter 
an  appearance  for  the  defendant  without  any  indorsement  of 
the  claim  for  debt  and  costs,  and  the  Court  compelled  the 
defendant  to  pay  the  costs,  {q) 

The  statutes  are  silent  as  to  the  time  to  be  allowed  to  the  Time  within 
pUuntiff  to  enter  such  appearance,  and  according  to  a  recent  r^j^iu»  m-^* 
decision  there  is  a  difference  between  the  practice  of  the  Courts  cording  to  tu- 
of  K.  B.  and  C.  P.  and  that  of  the  Exchequer.   In  the  former,  ^^^^  ^  ^""^ 
the  plaintiff  must  enter  the  appearance  as  of  the  term  in  which 

(0  Wmoinu  ▼.  Lord  Bagot,  3  Bar.  &  7  &  8  G.  4,  c.  71 ;  and  Chitty's  Col. 

Crcs.  787.  Stat.  31,  S«. 

(«)  Cbittjr's  Col.  Stat.  SOj  WhiUw.  (o)  Ante,9B$. 

Holland,  2  Sir.  737;  Gilb.  K.  B.  S69 ;         (p)  Whetton  v.  Packman,  3Wns.49; 

Anonymous,  5  Mod.  S9t ;  1  Clerk's  Inst.  Goodright  v.  Wright,  1  Stra.  S3  -,  StraU 

b7  i  1  Sellon's  Prac.  ton  v,  Burgit,  id.  1X4;   Power  r,  Joties, 

(n)  And  see  43  G.  5,  c  46,  s.  2)  51  id.  445. 
G.  3,  C.124  3  7  6c  8  G.  4,  c.  4,  s.  130 ;         (q)  Brooki  Y.  Edridge,  2  Dowl.  647i 
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SM  or  THE  WAIT  OF  SraHOMS, 


OHAP^vi.     dMOTJtwac  reUirnaUe  beforedie  €ml  of  He  vaeaUm  of  the 
^1^^^^   Mbwiog  tern,  .mkI  cannot  do  so  afterva^^         Botiaaaub- 


^'         M|uettl  owa^  die  Court  oi  Exchequer  decided  that  the 

tiShtufour  iertmg  in  which  to  enter  «  conmon  appearattce  ao- 
CMdiog  to  die  act  IS  G.  1,  c.  29,  a.  1,  («) 

Course  of  frae-       The  practical  proceedings  to  enter  an  appearjnoe  by  the 

teringanap-      plaintiff  foT  the  defendant  is  to  obtain  an  4^dami  of  the|per- 

^Slliiff  foVtho^  •**^  •ereioe  of  a  copy  of  the  wiit  of  fi«wmons,  and  of  the  day 

defendant,         oo  wfaich  ibe  iodorsemeDt  of  the  day  of  jierTice  was  made,  as 

G^^?t9^^^  above  poiited  out,(/)  Md  after  the  expinatson  of  the  eight 

days  lallowed  the  defendasit  to  appear  to  ^aanck  for  and  nahe 

an  ajfidavk  ^ihe  int^ectvai  search  at  the  proper  oSoe  fiir  ibe 

entry  of  an  appearanoe  by  tbe  defendant  hiaself  or  bia  attarney 

fiir  him.  («)    A  naBorasdma  aboald  then  be  made  on  a  piaoe 

of  parchflMnl^  uanaHy  afeoat  five  inebes  bcnad  by  fiMor  iadies  ia 

depth,  of  tbe  fimn  of  entry  of  an  appearanoe  by  tbe  pUnntiff  for 

thedefettdant,  and  dated  of  the  day  wlien  it  is  delivefied  to  d« 

pvoper  officer,  (r)  and  it  nay  be  in  the  fclUiiang  fans,  (ar) 


In  the  Court  of 

A.  pit.    f  G.  H.,  attorney  for  the  plaiatiff, 

against  <  appears  for  the  defendant^  C.  D. 

CD.  £.F.&G.H.deA8.  laccordffig  to  the  statnte. 

Entered  lS»e day  of — --^  a.  ^.  !885. 


The  affida'v&tsof  peroonal  service  of  tbe  copy  of  Ae  writ  af 
wiouaoaa,  and  of  the  ineffectual  aeaipoh  at  tbe  pn^peroffioa  Ibr 
tbe  defendant's  appearance,  and  this  nienoratidun^  after  a  vefy 
recent  and  careful  search  with  the  olerk  of  oanBKxn  brnk  m 
K.  B.,  and  the  filacer  for  the  proper  county  in  the  Common  Pleas, 
and  at  tbe  Exchequer  office  ia  Linooki's  Inn,  wben  tbe  writ  of 
summons  is  fmnn  tbe  Court  of  Exclie^uer^  'So  as  to  aseeitaMi 
with  certainty  whether  the  defendant  has  entered  bis  i^ipear- 
ance,  are  to  be  taken  to  one  of  those  offices,  acoonding  to  tbe 
Court  out  of  which  the  writ  has  been  issued,  and  the  proper 
officer  will  receive  the  affidavit  and  memorandum  and  file  tbe 
same,  and  also  enter  the  appearance  sec.  stat.  in  a  proper  book, 

(r)  'Budgpi  ▼.  hmr,  10  Bsr.  &  C.  457;  (t)  AnH,  289,  «9D,  in  note. 

4  Seiloo,  98.  (tt)  iltrte,  ft90. 

(s)  Copfc  V.  AlUn,  a  Tyr.  S78j  eed  (»)  2  VV.  4,ch.  39,-8.  «. 

^MToi  see  Price  Gen.  Pr.  84,  b,m  note.  (*>  And  see  «ilf»  tSS. 
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precbeljr  as  if  the  defeinlant  kad  himself  eatered  bis  appearance,     chap.  vi. 
dthougb  in  m  differiepi  form,  (y)  ^^"^0^* 

ISf  after  the  xlefeodaiithas  entered  his  appearance  in  due  time,  ^^ 
the  plaintiif 's  attorney  should  inadvertently  overlook  the  same 
in  bis  search,  and  file  an  appearance  sec.  stat.  and  ^ive  notice 
of  declaration  to  the  defendant,  the  defendant  must  object  to 
thai  irj^egularity  in  due  ^ime  after  such  notice,  or  a  judgment 
signed  against  him  wauld  not  afterwards  be  set  aside,  (z) 

The  plaintiff  must  enter  the  appearance  for  the  defendant  Anappewaoce 
by  the  same  name  stated  in  the  process,  and  if  a  misnomer  be  p^^^n'^ff  fj^ 
discovered,  still  the  plaintiff  should  enter  the  appearance  in  the  defendant  sec. 
wrong  name^  the  same  as  in  the  writ,  and  declare  against  him  alTtJy'oorres-' 
by  the  same  name ;  and  as  the  defendant  cannot,  since  the  .3  &  po"(i  ^jth 
4  W.  4,  c.  43,  s.  li,  plead  his  misnomer  in  abatement,  the  only  ^mMT&c.  or 
inconvenience  would  be  jbl  summons  under  that  section,  com-  comeqacncea. 
pelling  the  plaintiff  to  state  the  proper  name  in  the  declaration, 
and  to  pay  the  costs  of  the  summpns  and  order.     It  would  be 
irregular  for  the  plaintiff  to  enterthe  defendant's  appearance  in 
his  correct  name ;  (a)  and  it  has  been  considered  that  the  plain- 
Xiff  canno^  after  appearing  for  the  defendant  in  the  name  in  the 
process,  declare  against  the  defendant  by  his  ri^t  name  ;  (6) 
but  since  the  aiiove  enactment  that  point  may  perhaps  be  doubt- 
ful, (c) 

We  have  seen  that  there  is  a  sensible  distinction  in  practice 
between  isases  where  the  defendant,  in  due  respect  to  the  pro- 
cess of  the  Courts,  has  himself  appeared,  and  a  case  where  he 
has  neglected  to  appear,  and  has  put  the  plaintiff  to  the  addi- 
tional trouble  and  expense  .of  making  an  affidavit  of  the  perso- 
nal service  of  process,  and  entering  an  appearance  for  the  de- 
fendant, viz.,  that  in  the  latter  case  the  defendant  having  e  vinceii 


.(jf)  Sm  t  W.  ^,  ,<;.  S9,  ,a.  f,  necowarj,  yet,  «j  the  pUuptif§  aUometf 

(s)  Rutty  ▼.  i4tt6er,  S  Tjr.  591.     An  wat  tuffered  to  remain  in  ignorance  of  it, 

•pyarancc  wu»  entered  b^  llie.i24;^iiaiU  .after  lie  had  couunUted.the  .first  inegu- 

due  time   on  10  Jan. ;  bat  not  being  larit^  consequent  on  that  ignorance,  vis, 


I  Ib  <be  «pp«MHiee  4km4c,  on  ^eav^b  in  giving  notice  of  declaratton  >filed  odi26 

li|r  ^^  plainliS'i  attorney,  he  .enteved  a  Januarj,  the  judgment  roust  atand. 

tmmm  fljyswMiiflf  for  hm  on  ike  ^e^,  (a)  Doe  v.  Butcher,  S  Term    R..611  i 

mmi  ^0aeaeed€d  to  fikhit  SedarMiMt,  itnd  Gieetulade  v.  Rothers,  2  New  Rep.  iSSj 

gave  notiet  if  that  $tep^  the  dg^etidant  Dnng  jr.  Dickemm,  tl  East,  22d. 

om  the  ^6thM     The  pkiintiir  aigned  judg-  (6)  dd.  ihid. ;  and  Delaney  v.  Canaan^ 

■MOt.on 4Ui  Vebrnary,  and  levied  cxecu-  10  Eaiit,  Si!8 ;  Mettaer.w,  Merit,  3  JVI.  k 

lioo  tkiateoD  on  the  Jl9th.    The  deCsnd-  Sel.  45,i«{  qum^. 

aot'a  attorney  then  loid,  tl»t  he  had  en^  (c)  Semble,  for  why  may  not  the  plaiii* 

lend  an  sppeanince  for  tlie  defendant,  tiff  anticipate  and  prevent  Ihe  very  ground 

and  it  was  decided, :tbat  though  that  entity  of  .complaint  to  which  the  S  &  4  W.  .^, 

of  nupmninr"  Bwide.ihe  demand  of  pka  c.  11,  reUtcs  i 
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no  respect  towards  the  process  of  the  Courts  is  not  entitled  to 
any  notice  of  the  intention  to  tax  co^ts,  which  would  only  afford 
him  an  opportunity  of  removing  his  goods  to  avoid  process,  (d) 


Of  declaring  on 
a  writ  of  >um- 
mona. 


Although  the  practice  appertaining  to  declarations  will  be 
considered  in  a  subsequent  chapter,  yet  it  may  here  be  proper 
to  notice,  that  since  the  uniformity  of  process  act,  2  W,  4,  c. 
39,  s.  3,  extends  the  right  of  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant  as  well  to  writs  of  distringas  as  to  ser- 
viceable process,  it  has  been  observed,  that  it  is  unnecessary 
for  a  plaintiff  to  declare  de  bene  esse  or  conditionally  upon  a 
mere  serviceable  tDrit  of  summons,  and  therefore  that  mode  or 
time  of  declaring  is  now  confined  to  bailable  process  by  capias 
or  detainer ;  {e)  and,  indeed,  it  would  not  only  be  unnecessary^ 
but  irregular,  to  declare  de  bene  esse  on  a  writ  of  summons,  (/) 
for  this  technical  reason,  viz.  that  that  mode  of  declaration 
was,  by  the  terms  of  the  rule  permitting  it,  confined  to  process 
against  the  person,  whether  bailable  or  not ;  (g)  and  that  a  writ 
of  summons  or  distringas  under  the  2  W.  4,  c.  39,  is  not  to  be 
considered  process  against  the  person,  the  former  being  merely 
a  summons,  and  not  commanding  the  sheriff  to  take  the  body  of 
the  defendant,  and  the  latter  being  obviously  only  a  proceeding 
against  the  defendant's ^oo(/«.  When  a  capias  has  been  issued 
against  several  defendants,  and  one  of  them  has  not  been  ar- 
rested, but  only  served  with  a  copy  of  the  process,  as  he  may 
be  under  the  6th  section  of  2  W.  4,  c.  39,  then  there  is  an  ex- 
press rule  authorizing  a  declaration  de  bene  esse  against  the  de- 
fendant thus  served.  (A) 

The  Jorm  of  commencing  a  declaration  as  it  is  affected  by 
the  process  to  which  the  appearance  has  been  entered,  when 
that  process  has  been  a  writ  of  summons,  has  been  prescribed 
by  the  gen.  rule,  Mich.  T.  3  W.  4,  r.  1,  and  after  the  title 
of  the  Court,  and  statement  of  the  day  of  filing  or  delivering  the 


(d)  Ante,fter. 

(0  Tidd's  Supp.  1852»  on  the  uni- 
formity of  process  act,  page  S9,  Udd, 
Supp.  1833,  p.  1«3. 

(}')  So  argued  in  Fith  v.  Palm$r,  % 
Dowl.  461 ;  1  Arch.  C.  P.  [68] ;  Jenris's 
Rules,  so,  n.  (u),  but  not  decided.  In 
1  Arch.  C.  P.  [68],  it  is  sUted  that  it 
would  he  irregular,  and  see  Jervis's  Rules, 
so,  n.  (u)  ;  and  see  the  question  fully  dis< 
cussed  as  to  any  possible  right  to  declare 
de  bene  etts  on  a  writ  of  summons  or 
distringas  in  Atherton  on  Personal  Ac- 
tions, 94,  98, 108,  and  infra  next  note  ', 


$ed  quare  the  principle,  for  a  servieeabk 
latitat  was  in  ejfect  as  much  a  tummmt 
as  the  present  writ  of  summons,  and  cer- 
tainly a  plaintiff  might  always  ba?e  de- 
clared de  bene  es$e  on  such  latitat 
■  (g)  See  rule  Trin.  T.  28  G.  3 ;  R.  M. 
10  G.  3,  Tidd,  9  ed.  419 ;  Atherton,  Per- 
sonal Actions,  94  and  98  and  102,  very 
diainet  on  this  point ;  1  Arch.  K.  B.  4  ed. 
215,  217;  1  Arch.  C.  P.  [68];  but  see 
Tidd,  9ed.  454  to  456. 

(h)  R.  M.  3  W.  4,  r.  11 ;  Wwdover  f . 
Cooper,  10  Bar.  &  Cres.  614. 
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declaration,  is  thus,  [Venue].  "A.  B.  by  E.  F.  his  attorney,  [or     chap.  vi. 
in  his  own  proper  person]  complains  of  C.  D.  who  has  been    ©h  ^u"mohV, 
summoned  to  answer  the  said  A.  B.,  &c  ;(f)"  and  in  all  other         ^c. 
respects  the  proceedings  in  the  action  are  the  same,  whatever 
may  have  been  the  form  of  process. 


(i)  the  role  of  Micb.  T.  S  W.  4,  in  in  the  writ  sboald  be  here  inserted  in  the 

giving  the  form,  stops  at  the,  &&  thus  dedaratian.    It  is  nsually  inserted*     See 

ieaTiog  it  uncertain   whether  it  was  in-  the  diapter  on  declarationsyport. 
tended  that  the/orm  of  action  mentioned 
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OF  THE  WRIT  OF  DISTRINGAS  AND  PROCEEDINGS  THEREON. 
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8.  Sheriff's  return  <if  levy,  or  of 
personal  service,  or  nulla  bona 
and  uon  est  inventus i6. 

9.  When  plaintiff  may  enter  ap- 
pearance without  leave 315 
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pearance for  defendant   ....  317 
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Declaring  upon  a  distringas  SSt 
The  practice  in  nonbailable  cases 
in  proceeding  to  oatlawry,  po$t. 
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CHAP.  VII. 

PHOCEBDIMOS 
ON 

Distringas. 

1.  How  regu- 
lated by  f  W. 
4,  c.  39,  s.  3, 
and  schedule 
No.  3. 


A  WRIT  of  distringM  we  have  seen  is  one  of  the  secondary 
writs  of  mesne  process,  issued  only  in  furtherance  of  the  same 
object  as  a  writ  of  summons,  viz.,  to  enforce  the  defendant's  ap- 
pearance  in  cases  where  a  plaintiff  has  not  been  able  to  serve 
him  personally  with  a  copy  of  a  writ  of  summons,  after  three 
several  attempts  to  do  so,  and  it  must  always  be  preceded  by  a 
torit  of  summons  and  bona  fide  endeavours  to  serve  the  same, 
and  it  is  never  preceded  by  a  writ  oi  capias.  But  when  a  writ 
of  distringas  has  been  obtained,  then,  although  by  the  terms  of 
such  writ  itself  the  sheriff  is  only  commanded  to  distrain  the 
defendants  goods^  yet  he  is  by  the  enactment  in  S  W.  4,  c.  39, 
s.  3,  also  required  to  serve  the  defendant  with  a  copy  of  the 
writ,  with  the  subscribed  notice  to  appear,  if  the  sheriff  or  his 
oiBcer  can  meet  with  the  defendant,  and  if  not,  he  is  then  to 
leave  such  copy  at  the  place  where  he  makes  the  distress,  (a) 
So  that  in  effect  a  distringas  has  in  all  cases  a  double  operation^ 
viz.,  not  only  to  serve  the  defendant  with  notice  to  appear,  but 
also  to  induce  or  enforce  his  observance,  by  seizing  and  detain- 


(a)  t  W.  4,  c.  39,  8.  3. 
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ing  Ins  goodk;  aod  if  the  dierifr  cboaU  ^iskeremfon  either  dit-    chap.  TIL 

tnk^  «iK»  the  defendant*!  goods,  or  «erre  bim  penonaliy  with  p«^c»dihos 

a  €0^  of  the  diBtriiigas,  then,  ecoordiog  to  the  teims  of  the    Pibtbikoas. 

Botioe  at  the  foot  of  the  dtstringai,  and  the  enaotoient  in  the 

16th  seolioii,  (m.,  that  all  notified  proceedings  May  he  had 

aooerdiRg  to  the  noliee,)it  foHows  that  in eiltier  of  ihoee  caaee, 

if  the  defendant  do  not  Umaelf  appear,  the  piaiatiff  may,  m  ejf 

oanrae,  upon  a  proper  affidavit  of  the  lacto,  enter  «iappeam«ee 

fer  the  defendant  sec.  statute  withoat  obtaimi^  the  leave  of 

Ihe  Coort  or  a  judge  <br  tfa^  purpofie.<6)     B«t  if  the  eheriff 

can  meHher  distrain  nor  eer^e  the  defendant  personally,  and  1m 

Ktnm  an  tke  otmjfmMve  nalia  hona  mttd  non  est  inventos,  then 

the  plainltff  innat  apply  to  the  Coart  for  ieaii«e  to  emier  an  4qh 

ffomwm^c  fer  the  defendant  asid  proeeod  in  the  nctieii,  «r  fer 

leave  to  proceed  to  wMmm-f.    It  wiN  he  ohcerTOd  drat  ihe 

form  of  the  writ  of  distringas,  as  prescribed  in  the  schedule  of 

«  W.4s  c  as,  No.  3,  mmy  giv<e  the  defendant  notiee  either  diat 

the  piaintifr  wifi  proceed  to  entter  an  appeaj»noe  for  him  or 

proeeed  "te  etillffwiy;  hwtthe  writaainst  not  he  fraaaod  in  the 

altoiMrtive;   and  the  phisitMC  hdhfct  applying  fcnr  the  writ  of 

dtotringaa,  ninet,  aoeotnUng  to  the  facts  of  iA»  oase,  make  and 

deehore  to  the  Cowpt  or  judge  wjiidh  ooune  of  yaaoeeding  he 

wiH  adopt,  and  «he  writ  nnrt  he  oonfinod  to  «hirt  timibed 

eigeet.<c) 

Isiallonaos  thone  nnwt  have  heen  a  wrH  sfigummm  heloi^  a 
wi^wf  diaffwijiatoanheiaaued.;  fei*  the  Sd  seotion  <ef  C  W.  4*, 
c.  99,  fVBvides,  tfasft  when  it  eball  appear  by  ^^gMmtit  to  >£he 
wtMwfutaiiBn  of  the  C«nnf  in  4erm,  or  a  ftrt^  in  t^tiewfiaa,  tfcirt 
the  ddfiendant  .has  ocit  boon  ffermtmlly  served  w4th  a  wriH  o^* 
aMMann*,  and  Ints  not  appeased,  and  cannot  he  cet^pcHed  eo 
ta  dc^  wtthant^^ane  jnofir.e^icnoi0i»]proo^  than  tbeCewrt-or 
a  judge  flMiy  winder  la  writ  :tff  JRgtrimgme  *o  >be  iseuod,  dk&ttted 
to  the  sheriff  of  the  county  wherein  the  dwelling-house  or 
jiace  <ff  abode  of  the  defendant  is  situate,  or  to  the  'sheriff  of 
any  otSie^  ccmnty,  or  to  amy  other  officer  to  be  named  by  sudh 
Court  or  jndge,  in  order  to  compel  the  appearance  of  t^e  de- 
fendant The  same  section  directs  that  the  writ  and  notice 
shall  he  in  lihe /ornif  jni^acw'f i^c/ an  the  ec^odule  No*^;  and 
Aida  be  tested  OB  tlie  day  of  issuing,  and  shall  be  returnable  in 
ierm  at  ieaet  fifteen  days  after  its  teste,  and  that  a  eojiFy  sfaaH 


(5)  J0kmim  ^.  SmMliey,  1  Sk>wl.  596,         (c)  From  ir.'Cafe^'VSiiig.  464. 
sua,  pott,  3\5,3i6. 
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CHAP.  VII.  be  served  on  the  defendant,  if  he  can  be  met  with,  or  if  not, 
ON   ^      shall  be  left  at  the  place  where  such  distringas  shall  be  exe- 

DiaTRiNGA«.  cuied.  A  true  copy  of  such  writ  and  notice  is  also  required  to 
be  delivered  with  the  writ  itself  to  the  sheriff  or  other  officer, 
in  order  that  he  may  deliver  the  same  to  the  defendant.  It  is 
then  enacted  that  if  such  writ  shall  be  returned  in  the  conjunc- 
tive, non  est  inventus  and  nulla  bona,  and  the  party  suing  out 
such  writ  shall  not  intend  to  proceed  to  outlawry  or  waiver, 
and  the  defendant  shall  not  appear  at  or  within  eight  days 
inclusive  (d)  after  the  return,  and  it  shall  be  made  appear  iy 
affidavit  that  due  and  proper  means  have  been  taken  to  serve 
and  execute  such  vmt^  (i.  e.  to  serve  a  copy  on  the.  defendant 
and  to  distrain  his  goods,}  the  Court  or  a  judge  may  authorize 
the  plaintiff  ^o  enter  an  appearance  for  the  defendant  and  pro- 
ceed thereon  to  Judgment  and  execution.{e) 

s.  Tiie  cue  in  2.  The  use  bXiA,  propriety  of  applying  for  a  writ  of  distringas 
^'yisproi^Mo  v*™s  according  to  circumstances.  If  a  party,  having  a  resi- 
enforoc  en  ap-  dence  or  any  home  or  tangible  personal  property  that  can  be 
^'™''^*  distrained,  and  being  himself  in  England,  has  evaded  the  per- 

sonal service  of  a  writ  of  summons,  then  a  writ  of  distringas  to 
compel  an  appearance  is  the  proper  secondary  process,  and  if 
the  sheriff  can  neither  serve  him  personally  with  a  copy  of  such 
distringas  in  the  manner  prescribed,  nor  distrain  upon  his  per- 
sonal property,  then  if  on  a  return  of  both  those  facts,  i.  e.  non 
est  inventus  and  nulla  bona,  and  if  the  defendant  do  not  appear 
within  eight  days,  the  plaintiff  may,  by  leave  of  the  Court  or  a 
judge,  enter  an  appearance  for  him,'  according  to  the  statute 
12  G.  I,  c.  29.  (f)  So  even  in  cases  where  the  defendant  is 
abroad,  yet  if  he  carry  on  trade  or  keep  an  estabUshment  in 
this  country,  the  Court  or  a  judge  may  order  a  distringas  to 
issue  to  compel  his  appearance,  though  not  to  outlaw  him.  {g) 

"'hi  h"S'  '"*  't  ^^  *^^  defendant  cannot  be  found  in  England,  under  any  cir- 
is  proper  to  cumstances,  or  it  can  be  sworn  that  he  is  staying  abroad,  whe- 
fepto^iSSr^'   ther  for  delay  or  not,  or  if  it  cannot  be  ascertained  after  due 

lawry,  — 

(d)  The  eight  days  for  defendaot's  ap-  in  the  body  of  the  writ  the  slieriff  is  not 
peanmce  are  to  be  calcalated . from  the  required  to  senre  the  defendant  person- 
latt,  usually  the  third  attempt  to  serve  ally,  nor  is  the  defendant  required  to  ap- 
him  inclusive  of  that  day,  Brian  r.  Stret-  pear,  but  the  principal  authority  is  con- 
ton,  1  Dowl.  642.  fined  to  making  distress. 

(e)  Qbservations  hare  been  made  on  (/)  Price's  Gen.  Pr.  51,  52. 

some  ihaocuraciet  in  this  act,  and  in  the  (g)  Hornby  y.  Bowling,  11  Moore, 
forms  prescribe'i,  wl  ich  it  may  be  nscful  369 ;  Otimey  ▼.  Hardenborough,  1  Tauot. 
for  students  to  examine.  See  Price's  Gen«     487 ;  Fraw  t.  Ca$e,  9  Bing.  464. 


Pr.  37  to  66.  Certainly  it  is  singular  that 
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inquiry  whether  he  is  in  England  or  not,  or  whether  he  have 
any  distrainable  property  here;  then  also  (though  upon  a 
differently  framed  affidavit)  the  issuing  a  distringas  will  be 
proper;  (A)  but. in  the  latter  case  the  writ  must  be  applied  for 
professedly y  in  order  afterwards  to  proceed  to  outlawry,  under 
the  5th  section  of  the  act,  and  the  plaintiff  will  not  in  that  case 
be  enabled  to  enter  an  appearance  according  to  the  statute.  {%) 
And  counsel,  on  moving  the  Court,  or  an  attorney  on  applying  to 
a  judge  in  vacation  for  a  writ  of  distringas,  must  declare  his 
election  for  what  purpose  it  is  to  be  issued,  i.  e.  whether  for 
the  purpose  of  the  plaintiff's  entering  an  appearance  for  the 
defendant  according  to  the  statute,  or  in  order  to  outlaw  the 
defendant.  (A)  It  seems  to  have  been  the  intention  of  the 
legislature  not  to  allow  a  distress  upon  a  party's  goods,  unless 
it  be  shewn  that  after  all  reasonable  endeavours  he  could  not 
he  personally  served  with  process ;  nor  to  allow  outlatvry,unlesH 
it  appear  that  the  defendant  could  neither  be  served  nor  dis- 
trained upon,  so  as  to  endeavour  to  enforce  an  appearance  by 
less  prejudicial  means  than  outlawry,  (l)  But  since  the  2  W. 
4,  c.  39,  if  a  defendant  or  one  of  several  defendants  cannot  be 
personally  served,  nor  has  any  goods,  he  may  be  proceeded 
against  to  outlawry,  whether  or  not  he  be  in  the  kingdom,  (jn) 
although  before  that  act  it  was  held  that  an  outlawry  was  void 
(that  is  voidable  on  terms)  if  the  defendant  had  previously  left 
the  kingdom,  (n) 


CHAP.  VII. 
Pboceeoiiios 

ON 

Distringas. 


•  3.  The  proceedings  to  obtain  a  distringas  principally  vary  ac- 
cording to  circumstances  in  four  different  cases;  1st,  when  a 
defendant  has  a  known  residence  in  England,  either  at  his 
house  or  lodgings,  and  is  supposed  to  be  occasionally  there  and 
bis  goods  can  there  be  found ;'  @dly,  where  he  has  such  general 
known  residence  but  is  out  of  the  kingdom;  3dly,  where  the 
defendant  has  not  any  known  residence  but  is  supposed  to  be 
in  England;  4thly,  when  the  defendant  has  neither  residence 
nor  goods  but  is  out  of  the  kingdom. 


S.  The  practice 
in  obtaining  a 
distringas/rtt 
to  enable  plain' 
tiff  to  enter  an 
appearancefar 
drfcndant,  (o) 


(k)  Moon  V.  Thynne,  3  Dowl.  153. 

(i)  Morgan  v.  WUUawu,  Price's  Gen. 
Pr.  53,  in  notes. 

(ft)  Fraser  ▼.  Cau,  9  fiing.  464; 
Price's  Gen.  Pr.  58. 

(0  Price's  Gen.  Pr.  52,  53,  56. 

(m)  «  W.  4,  c.  39,  s.  5. 

(n^  Bryan  t,  Wagttaff,  5  Bar.  &  Cres. 
post,  314. 

(o)  It  is  to  be  kept  in  view  that  much 
of  the  old  practice  of  the  Court  of  Ex- 
chequer on  prooeedings  upon  a  venire,  as 
to  the  requisites  of  the  proceedings  and 


of  the  affidavit  in  order  to  ground  a  motion 
for  a  distringas  after  a  writ  of  venire,  now 
applies  to  the  new  process  b^  writ  of  sum- 
mons, Johnton  v.  Rouse,  3  Tyr.  161 ; 
1  Crom.  &  M.  S6;  Wordsworth's  Rules, 
74,  note  (/) ;  and  the  Court  used  to 
require  an  affidavit  almost  irresistibly 
shewing  that  defendant  kept  out  of  the 
way  to  avoid  service  of  the  venire  when 
that  process  was  in  force,  Pitt  v.  Elred, 
1  Tyr.  128 ;  Winttanley  v.  Edye,  id,  276; 
Godkin  V.  Redgate,  id.  287, 
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CUAV.  VIL  Tlie  ^fii  k  (he  most  asm)  stale  of  fkets,  tnd  thai  tbe  pm* 
^*^Sr***  ^cdlliigB  w%  be  ds  follows :  it  will  be  observed,  tbaft  in  mAer  to 

jhtftmtMM*  ioduce  tbe  Conrt  of  a  jndge  to  order  the  issuing  a  wrft  at  dis- 
i»t  case,  Where  ffhigas  the  statote  2  W.  4,  c.  39,  s.  »,  renders  it  indispeffsable 
known  ?egidence  that  a  wfit  of  somfiiotis  in  dtte  forfit  and  witb  all  proper  indorse- 
iu  England  and  jfteftts  sbal)  hare  been  ftrsi  issued,  and  that  it  sbaN  appear 

IS  supposed  to      ,         A, ,      .  »  .   i      .  m    J    ^  .     «         •         « 

be  occasionally  bf  iffffoovti  to  the  mi$sfa€i$on  of  tbe  Conrt  or  a  jndge  that  tbe 

there.  defendant  A^#  nof  been  nor  can  be  perscnattf  $erted  with  a  ecfy 

endelvoun  to  ^  ^^^^  ^^^i  shewing  With  partTCukritj  tbe  aerera)  attempts 

serre  the  de-  (^^  \^^^^  l^^n  ntado  to  effect  siieb  serriee  ?  so  that  at  all  ment^ 

fendant  t^erjon-  .        _  *       ^         .  <      ^    -,.  .   • 

a%  with  the  a  writ  of  summons  ninst  be  first  iasoed,  and  (Bhgeni  enqmries 
^nsf '""*  ^MMf  oiienipis  duly  made  to  serre  tbe  same  penmalhf  on  tbe 
defendants  It  seems,  however,  that  tbe  attempts  to  $ene  m 
Simmons,  in  order  to  found  a  writ  of  distringas^  nmy  be  diflfer* 
ent  to  those  nsoally  adopted  when  it  is  expected  that  a  personal 
serrice  may  be  effected^  In  tbe  former  ease  we  have  seen  that 
even  delude  or  deceptive  means  ttuij  be  properly  adopted  so 
SM  to  entice  tlie  defendant  to  a  meeting  and  thenper$(moUf  to 
serve  bim  with  a  writ  of  snmmons ;  (o)  but  when  it  has  been  as- 
certained that  there  is  no  prospect  of  effecting  or  being  able  to 
deliver  a  copy  of  the  writ  of  finmnons  to  the  defendant  in  per- 
son, then,  in  order  to  avoid  loss  of  time  by  ineffectual  devieea  to 
obtain  sncb  meeting,  it  is  advisable,  even  in  the  Jint  huiance, 
to  act  expUeiilyf  and  to  deliver  at  tbe  defendant's  residence,  to 
his  wife  or  other  member  of  his  family  or  servant  there,  who 
would,  under  ordinary  circumstances,  be  most  likely  to  forward 
the  communication  to  the  defendant^  a  fiill  statement  of  the 
particular  object,  and  desire  personally  to  serve  the  defendant, 
(and  this  even  with  a  copy  of  the  process  on  the  first  attempt, 
though  not  absolutely  necessary  to  be  left  till  tbe  kni  eaU,}  in 
order  afterwards  to  shew  to  the  Court  that  the  defendant  proba- 
bly has  received  intimation  through  such  relative  of  the  object 
in  view  and  that  be  wilfuUff  avoids  personal  service,  and  there- 
fore by  his  own  conduct  renders  more  efficacious  proceu  euet^ 
Half  as  contemplated  by  the  8th  section  of  the  act. 

The  proper  proceedings  to  be  adopted,  as  settled  by  decisions, 
and  to  be  collected  from  the  usual  forms  of  affidavit  (one  of 
which  is  subscribed),  in  order  to  satisfy  the  Court  or  a  judge 
that  due  diligence  has  been  ineffectually  used,  is  for  the  plain- 
tiff's attorney  or  one  of  his  most  intelligent  clerks,  or  some 
other  well  informed  practitioner,  to  make  at  least  three  (q) 

(o)  AnU,  «ro,  fiote(r).  (q)  rUher  y.  Goodwin,  %  Crem.  &  J. 

(p)  Post,  S07,  Motc(o).  94. 
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s&paraie  eaU$  ai  the  defendants  reridertee.    The  2  W-  4,  e.  9B,    chap.  Vn* 

te  celtaiffly  silent  af9  ta  the  teqaimte  rrumbcr  of  calb,  bnt  thai   P*oc««xHe» 

number  has  been  adopted  with  analogy  to  the  |yreviotfs  pr<h    INstnffrbAs. 

ccfeding*  cm  a  0enite  when  Mat/  mi*2^  of  aiiefnpig  waft  Mn- 

sidered  teqattfHe^(jf)  afid  Mich  ealki  nivtst  he  distincflljr  fttated  in 

the  affida?)l,(r)  *nd  be  ehber  *t  the  defendant's  hocrse  or  bia 

lodgings  and  not  merely  at  the  office  of  his  em^rloyer  when  he 

i«  a  det k,  (#)  and  Hi  houfs  when  on  each  call  it  i§  most  probaMe 

be  will  be  met  with  there^  und  the  party  calling  shonid  aa  each 

oecarion  hate  1ft  hts  possesarion  the  orrginid  writ  and  an  exact 

eopy  ready  immediately  to  produce  and  shew  to  the  defendant^ 

and  it  has  been  recommend^  that  eaeh  Cdll  sbotild  be  ffitde  on 

sefforaie  day$,  though  it  seem*  thAt  all  the  calla  may  nnder  c^^ 

etttif8tdnce«  be  made  on  the  sime  day  i  aa  where  the  affldat it 

eitablisbea  tbet  the  defiMidant  purposely  kcepii  out  of  the  way « {t} 

But  the  three  calls  may  be  made  by  different  pereonSw    On  eacli 

Mil  appUention  shotild  be  made  to  lee  the  wifei  relatite^  or  most 

oonfldential  clerk  or  sertaitt,  bebig  exi  inmate^  of  tlie  defendant^ 

Md  reeiding  there  with  hlm^  end  the  party  should  produee  the 

writ  and  copy  on  each  oceasion^Cif)  and  also  request  to  see  the 

defandent)  and  he  should  fully  communtcate  to  such  wife  or 

other  person  the  particulars  of  the  writ,  and  distinctly  state 

that  the  object  of  the  call  is  to  serve  the  defendant  personally 

with  a  copy  of  the  writ  at  the  auit  of  the  pluntiff  or  plaintiffs^ 

naming  them;(jr)  and  it  has  even  been  sKid  that  on  the^r#^ 

ddl  a  copy  of  the  writ  should  be  left>  but  according  to  the 

most  recent  decisions  it  suffices  to  leate  such  copy  on  the  laet, 

being  usually  the  third  caIK(y)    At  the  Jlrsi  call  full  inquiries 

should  be  made  of  the  wife  or  other  inmatOi  when  it  is  nloat 

likely  that  on  the  same  or  the  next  or  very  early  day  afterwards, 

the  defendant  will  be  at  bome^  or  where  else ;  and  an  appoint* 

ment  should  be  made  to  meet  him  accordingly  }(js)  and  such 

appointment  should  be  puncttially  kept$(e)  and  on  tbia  second 

ciUl  the  like  formal  proceedings  should  take  pUce,  and  another 


(f)  Wordtworth's  Rules,  74,  note  (/) ;  f  Dowl.  10 ;   and  an  anon^rmous  case, 

and  see  Thoma$  ▼.  Thomai,  t  Moore  &  S.  Price  Gen.  Pr.  76,  77,  in  notes. 
730;  Johnson  ▼.  Rouse,  1  Cromp.  &  M.  (x)  Johnson  v.  Rmtse,  1  Crom.  &  M. 

S6.  fS;  1  Dowl.  641 ;  Wordsworth's  Roles, 


(f)  Ihmet  ¥.  AuHtn,  %  Crom.  tt,  3et^.     75. 

(i)Tk§mi»  ▼.  Thffiiat,  $  Moore  &  S.         {ij Id. ihid.',  Johnson/.  D{snfy,S Da^l 


45.  (y)  Post,  304,  rtote(tf). 

(i)Tk0mti  ▼.  Thffiiai,  $  Moore  &  S.         {i} Id. ihid,',  Johnson^.  1 
730.  400 ;   Willi  v.  Bitwman,  id,  413;  Coei  ▼. 


(l>  White  T.   WVsferfi,  t  Doi»l.  431,      Willis,  5  Legu\  Ob.  U$;  Johnson  v.  House, 
457  ;  7  Legal  Ob.  701 ;  9  Legal  Ob.  1Sr7.      1  Cfo.  k  M.  96  ;  S  Tyr.  161 ;  1  DohF. 
(n)  See  obterratiotis  of  Bavltfjr,  B.,  in     641,  S.  C;  Atkins  r.  Lawlher,  5  Legal 


Street  r.   Ld,   Alvanley,   1   Dowl.  638;      Ob.  144;  Simpson  y.  Ld,  GravU,  f  Do\t\ 
Anon.  id.  513 ;  Hill  ▼.  Mould,  3 1  >r.  \62',     10;  6  Legal.  Ob.  45,  S.  C. 
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appointment  at  the  most  probable  time  of  meeting  the  defend- 
ant should  be  made;  and  such  appointment  also  should  be 
punctually  kept. 

On  the  last  of  the  three  caUs  the  like  inquiry  to  see  the  wife  or 
other  inmate  of  the  defendant^  and  also  to  see  him,  should  be 
made,  and  the  purpose  of  the  call  should  be  again  fully  stated, 
and  an  exact  copy  of  the  writ  of  summons  and  indorsements 
must  then  be  delivered  to  the  wife  or  servant  or  other  inmate  at 
the  defendant's  residence,  with  a  request  that  the  same  may  be 
immediately  delivered  to  the  defendant  or  forwarded  to  him  by 
the  earliest  safe  conveyance,  (a)  The  least  omission  or  mistake 
in  the  copy  left,  if  altering  the  sense,  would  render  the  proceed* 
ing  irregular ;  but  not  an  omission  of  a  letter  or  a  variance  which 
did  not  alter  the  sense  nor  could  mislead  the  defendant.  (&)  The 
answers  given  on  each  occasion  must  be  carefully  minuted  down 
and  fully  stated  in  a  subsequent  affidavit,  (c) 

It  might  also  be  advisable  on  the^r^^  occasion  to  address  to 
and  leave  for  the  defendant  a  civil  letter,  stating  the  object  of 
the  call,  with  an  assurance  that  the  process  is  not  bailable,  but 
that  it  will  be  necessary  to  effect  personal  service,  and  that  the 
defendant  will  incur  increased  expense  and  annoyance  by  pro- 
ceedings to  outlaw  him  or  a  seizure  of  his  goods,  unless  he 
permit  personal  service  and  do  appear.  («0  It  is  always  essen- 
tial that  the  three  several  attempts  to  serve  the  writ  of  sum- 
mons should  be  made  by  an  intelligent  clerk  well  acquainted 
with  the  requisite  practice ;  but  it  is  not  necessary  that  each 
of  the  three  calb  should  be  made  by  the  same  person,  (e)  How* 
ever,  it  may  save  trouble  and  the  necessity  for  several  affidavits, 
if  the  whole  proceeding  be  conducted  by  one  person.  As  the 
proceedings  must  be  made  with  a  bona  fide  view  to  serve  the 
defendant  personally  if  possible,  they  will  necessarily  vary  ac- 
cording to  circumstances,  and  although  in  general  there  should 
be  three  distinct  applications,  yet  it  has  been  held  that  one  only, 
coupled  with  other  circumstances,  and  satisfying  the  Court  by 
affidavit  that  the  defendant  purposely  keeps  out  of  the  way  to 


(a)  HiU  ▼.  Mould,  S  Tjr.  1 62 ;  1  Crom. 
&  M.  617  ;  2  Dowl.  11,  S.  C;  Street  v. 
AlvanUy,  1  Crom.  &  M.  27 ;  Balgay  ▼. 
Gardner,  2  Dowl.  52  -,  Ttojier  ▼.  South, 
1  Moore  &  P.  5d7  ;  but  in  Fra$er  ▼.  Case, 
9  Bing.  464,  the  Coart  did  not  observe  on 
the  oroiision  in  the  affidavit  of  that  state- 
ment; end  see  Smith  v.  Maedonald,  I 
Dowl.  683. 


(6)  Ante,  231 ;  Ty$er  v.  Bryan,  2  Dowl. 
640;  Hodgkinum  ▼.  Hodgkinun,  id.  596  ; 
ante,  229  to  233,  261. 

(c)  Pagden  v.  KeUy,  1  Legal  Ob. ; 
Tidd*s  Sup.  79;  Wordsworth's  Rules.  75. 

(d)  See  Price's  Gen.  Pr.  48,  49,  and 
affidavit  in  appendix  of  forms. 

(«)  SmUh  V.  Gqo^,  2  Dowl.  398. 
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avoid  process^  may  suiBce  to  induce  the  Court  to  order  a  dig-    CHAP.vn. 
triuga8.(/)  OH 

DitTRlMOAt* 

After  such  three  unsuccessful  attempts  to  serve  the  writ  of  2.  Search  for 
summons,  the  plaintiff's  attorney  must  wait  at  least  eight  days  ^^^^I'll^l" 
from  the  time  of  the  kui  call  when  a  copy  of  the  writ  was  left,  reqoi«ite'iij?Wa- 
before  he  can  proceed  further,  or  move  for  a  distringas.  (^)  aLrC  for » writ 
On  or  after  the  ninth  day  the  plaintiff's  attorney  ought  very  ©^  dUtringas. 
carefully  to  search  at  the  proper  office  of  the  Court  for  the  entry 
of  the  defendant's  appearance.    After  an  unsuccessful  search 
for  the  defendant's  appearance,  an  affidavit  is  to  be  prepared 
and  sworn,  stating  such  search,  and  that  no  appearance  has 
beSn  entered  by  or  for  the  defendant  in  the  named  proper 
office.     When  the  attempts  to  serve  the  summons  have  been 
made  at  a  distance  in  the  country,  the  affidavit  of  such  attempts  \ 

is  usually  made  separately  from  that  of  the  search  for  the  ap<» 
pearance,  which  is  usually  prepared  and  sworn  in  London. 

As  the  statute  directs  that  the  Court  or  a  judge  *'  shall  be  The  reqaitite 
satisfied  that  more  efficacious  process  is  necessary'*  before  *  ^^*^* 
they  order  a  distringas,  the  judges  require  a  very  full  affi" 
daviif  stating  in  general  the  proceedings  before  suggested,  viz. 
that  the  deponent  having  with  him  a  copy  of  a  writ  of  summons 
regularly  issued,  (or  in  a  case  where  the  regularity  of  the  writ 
or  copy  is  doubted,  annexing  and  verifying  the  same,)  (h)  at- 
tended at  the  residence  of  the  defendant,  shewing  whether  it 
was  his  house  or  lodgings,  and  its  precise  situation,  (t)  and 
then  shewing  that  the  deponent  saw  some  inmate,  and  stated 
his  object,  and  the  answer  and  appointment  for  calling 
again,  and  that  two  other  similar  calls  were  made,  stating 
what  passed,  and  that  on  the  last  call  a  copy  of  the  writ  was 
left  for  the  defendant,  with  directions  to  forward  the  same 
to  him;  and  lastly,  the  deponent  must  not  merely  swear  to 
his  belief  that  the  defendant  keeps  out  of  the  way,  but  must 
shew  the  very  causes  or  grounds  of  such  belief,  in  order 
that  the  Court  or  judge  may  ascertain  their  sufficiency;  and 
on  that  account  the   affidavit  should  shew  that  the  defend- 


(/)  White  ▼•  Watern,  S  Dowl.  451 ;  7  (g)  Brian  v.  Stretton,  1  Cromp.  &  M. 

Lcfal  Ob.  701,  S.  C. ;  Price's  Gen.  Pr.  74;  STyr,  163,  S.  C;  Tidd'sSupp.  1833, 

48;  referriag  to  a  case  decided  in  £x-  p*7B;  9  Legal  Observer,  llrT. 

chequer  in  Not.  18S2,  and  i4no;i.l  Price's  (/t)  Sec    suggested    form,  ante,   291, 

notes  of  Points  Prac.  Ex. ;  see  also  Tkomat  note  (g), 

▼.  KUer,  Price's  Gen.  Pr.  49 ;  but  see  (i)  Pitt   v.   Elred,   1  Cromp.  &  Jer. 

Tidd's  Sup.  A.  D.  1833,  p.  78,  79,  as  to  147  j  Bowur  v.  Austin,  9  id,  45  ;  Scnrbo- 

the  neccssitj  for  three  calls.  rough  v.  Evans,  i  Dowl.  9. 


VOL.  III.  X^   .      ,, 
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ani  wai  at  hoiM  or  in  the  neighbourhood  at  the  time  of  the 
first  call^  or  between  that  time  and  the  last  call^  or  very  soon 
after^  so  that  most  probably  he  heard  of  the  applications  be- 
fore the  last  day,  or  before  the  day  on  which  he  should  ap- 
pear. (;*)  The  affidavit  then  states,  that  the  deponent  in  due 
time  and  when,  in  pursuance  of  the  rule  of  Court,  indorsed 
the  time  of  leaving  the  writ  at  the  defendant's  residence ;  and 
if  the  same  deponent  has  searched  the  office  for  the  defend* 
ant's  appearance,  the  affidavit  concludes  with  a  statement  of 
the  time  of  the  ineffectual  search,  (it) 

It  has  been  supposed  to  be  necessary  to  set  forth  the  tenor 
of  the  writ  oigummons  in  the  very  words,  (if)  but  those  decisions 
were  before  the  S  W.  4,  c.  39 ;  and  although  some  forms  stiU 
set  forth,  or  even  annex  a  copy  of  the  writ,  others  do  not,  bat 
merely  state  that  the  writ  of  summons  and  copy  were  regular  i 
the  same  as  in  the  long  established  form  of  an  affidavit  of  ao* 
tual  service  of  a  writ  of  summons,  (m) 


SoggMted  form  The  forms  of  affidavits  in  order  to  obtain  a  distringas,  and 
obuTifa  d*ir  *'>®'®"P<^'^  afterwards  to  enable  the  plaintiff  to  enter  an  appear* 
g»>.  ance  for  the  defendant  as  given  in  the  books,  vary  consider- 

ably, (ii)  The  subscribed  form  is  suggested  as  most  compreheo* 


(J)  Tvmtr  T,  Smiih,  1  Moore  &  Payne, 
55T ;  Hornby  ▼.  Bowling,  11  Moore,  371  ; 
Mntom  V.  Roiti,  1  Crorop.  &  Mee.  €6  ; 
1  Dowl.  641,720;  STjr.  161;  Anony 
mouSt  I  Dowl.  513,  641  ;  Price  ▼.  Bower, 
%  DowK  1, 7»  9, 10,  ttS ;  end  see  CMet 
Price's  Gen.  Prac.  76  to  79,  in  note. 
In  Semrhorough  ▼.  Emm,  t  Dowl.  9,  the 
Coart  said,  *'  your  affidavit  is  insufficient 
IS  not  stating  that  you  have  endeavoured 
t»  fcrot  th§  de/imdrnt  at  hU  pretent  plaet 
of  abode ;  you  do  not  negative  a  knoW' 
kdge  ef  any  other  place  of'  abode,  nor  do 
jftm  iMa  tiat  you  cmmoi  find  km*  Km 
ought  to  note  the  ground^for  believing 
Ant  h§  cannot  be  fonnd.** 

(k)  See  Tidd's  Supp.  1833,  p.  78  to 
80,  and  see  Wordsworth's  Rules,  75,  a 
itatenent  of  the  proceedings  to  obtain 
a  writ  of  distrinfsas. 

(/)  Hill  ▼.  WiUdntan,  4  Taunt.  619; 
Hannon  ▼.  Dietntehtn,  5  Taunt.  853. 

(m)  Mr.  Atberton,  in  his  work  on  Per- 
sonal Actions,  Appendix,  xzzvili.  n.  (c), 
«nd   x\u  D.  (d),    observesi    that   "  the 


annexation  of  the  writ  is  unneoesMrj; 
and  that  as  the  writ  itself  might  after- 
wards be  reqoired  for  other  parpotet^ 
e.  g.  to  be  entered  of  record  in  case  the 
statute  of  limitations  should  be  pleaded, 
it  might  be  Injodiciovt."  Seppoeiog, 
however,  that  there  is  any  known  in- 
formality  in  the  writ  of  samBons,  or  ikb 
issuing  thereof,  or  in  tbe  copy  or  servioe, 
then  as  a  deponent  might  not  with  pro- 
priety be  aUe  to  swear,  as  sMal,  ibat 
the  writ  of  summons  ap^Morcd  to  him  to 
have  been  regularly  issued,  then  It  might 
be  preferabw  to  annex  a  copy,  and  then 
state  tlie  several  endeavours  personally 
to  serve  tbe  defendant;  and  see  Mgaet* 
tions,  aale,  291,  2,  in  a  case  wkeic  itia 
doubtful  whether  the  writ  of  summons  was 
regular. 

(n)  See  forms,  Tidd's  Supp.  1833,  p. 
965 ;  Price's  Gen.  Pr.  44,  and  other 
forms  there  referred  to ;  T.  Chitty 's  Forms, 
343;  Atherton's  Personal  Actions, xxxviil.; 
Wordsworth,  142 ;  Mansell,  35. 
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nre,  and  probably  sufficiently  complying  with  the  terms  of  the   chap.  vir. 
statute,  and  the  rules  and  decisions  thereoii,(o)  Procbedinos 

DitTRlKOlt* 


(o)  In  the  Kttig*!  Bench  [Common  Pleai,  or  Exebeqoer  of  Pleai.]  t.  General  form 

C  A.  B.  phmtiff,  o^  affidavit  to 

Between?  and  obtain  dUUin- 

(.CD.  defendant.  S^* 

O.  H.  of in  tlie  county  of ,  derk  to  £.  F.  of  the  tame  place,  attomev  for 

the  above  named  plaintiff,  maketh  oath  and  saith,  that  be,  this  deponent,  as  tuch  clerk, 
and  bj  the  direction  of  the  said  E.F.  did  on  the day  of instant  [or  last  past]  at- 
tend at  the  dwelling  house  and  residence  of  the  above  named  defendant,  situate  and  being  First  call  with 

No. in street,  in  the  parish  of ,  in  the  county  of ,  for  the  purpose  a  copy. 

of  serving  the  said  defendant  with  a  true  copy  of  a  writ  of  summons,  and  of  the  memoran- 
domand  indorsements  thereon^  and  whereby  Uie  said  defendant  was  commanded  within 
eight  days  inclusive,  after  the  service  of  the  said  writ  on  him,  to  cause  an  appearance 
to  be  entered  for  him  in  this  Honourable  Court  in  an  action  on  promises  [or  **of 
debt,"  &c.  as  the  caae  may  be],  at  the  suit  of  the  said  plaintiff;  and  in  which  writ  was 
eontained  a  notice  to  the  said  defendant,  that  in  default  of  his  so  doing,  the  said  A.B. 
might  eanse  an  appearance  to  be  entered  for  him,  and  proceed  thereon  to  judgment 
nnd  execntion ;  and  which  writ  tf  wmmont  appeared  to  this  deponent  to  have  been  regu- 
iarly  tsswd  out  of  and  under  the  seal  of  this  Honourable  Court  against  the  said  defend* 

out,  at  the  mit  of  the  said  piaintiff,  on  the day  of instant  [or  "  last  past,"  being 

the  teste  day  of  the  writ]  ;*  and  which  said  writ  and  copy  were  then  and  at  all  times 
bereinafler  mentioned  in  the  possession  of  this  deponent  ready  to  be  immediately  pro- 
doced  and  shewn  to  the  said  defendant.  And  this  deponent  further  saith,  that  he  was, 
when  he  so  attended  as  aforesaid,  informed  by  a  person  in  the  said  dwelling-house  of 
the  said  defendant,  who  represented  himself  [or  herself]  to  be  and  whom  this  depo- 
nent verily  belives  then  was  the  son  [or  wife,  daughter,  servant,  &c.  according  to  the 
fact"]  of  the  said  defendant ;  that  \here  slate  what  passed,  which  may  be  as  Jolbws ;] 
the  said  defendant  was  not  then  at  home  in  his  said  dwelling-house,  and  that  he  [or 
•hel  the  said  son  [or  wife,  &c.  as  before']  could  not  inform  this  deponent  where  he 
nright  then  meet  witn  the  said  defendant.  And  thereupon  this  deponent  then  informed 
tlie  said  son  [or  wife,  &c.  as  before]  that  he  had  so  called  to  serve  the  said  defendant 
with  a  copy  of  a  writ  of  summons  at  the  suit  of  the  said  plaintiff,  naming  him,  and 
that  he  this  deponent  would  attend  at  the  said  dwelling-hnuse  for  that  purpose  again 

on neit,  [some  day  soon  t^er  the  first  caU]  at of  the  clock  in  the  fore  [or 

after]  noon,  [if  the  fact  be  so  add],  at  which  time  and  place  the  said  son  j^or  wife,  &c. 
ciftr/vrf]  informed  this  deponent  that  he  [or  she]  believed  that  the  said  defendant 
might  be  met  with.    And  this  deponent  further  saith,  that  he  did  accordingly  attend  Second  call. 

at  the  said  dwHling-hoosc  of  the  said  defendant  at of  the  clock  in  the  fore  [or 

after]  noon  of  tlie  said  --^,  and  then  saw  the  said  son  [or  wife,  &c.  as  before,  or  ^ 
mneiher  perton,  "  a  person  in  the  said  dwelling-house  who  represented  herself  [or  him- 
self] to  be  and  whom  this  deponent  verily  believes  then  to  have  been  the  wife  [or  son, 
&c.  as  btfore]  of  the  said  defendant];  and  that  on  the  said  last  mentioned  occasion  the 
said  son  [or  wife,  &c.  as  before]  informed  this  deponent  that  the  said  defendant  was  not 
then  in  bis  said  dwelling-house,  and  that  be  [or  she]  could  not  tell  this  deponent 
wliere  the  said  defendant  might  then  be  met  with  [according  to  the  fact,  stattng  the 
ttdttanee  of  the  amwers  given  to  the  deponent's  imjuines]  ;  whereupon  thu  deponent  in- 
formed the  said  son  [or  wife,  &c.]  that  he  this  deponent  would  again  attend  at  the  said 
dweOing-hoase  of  the  said  defendant  on  -— *  then  next  [tome  dajj  soon  aJUr  the  second 
esU]  for  the  purpose  of  seeing  the  said  defendant,  and  serving  him  with  a  coi>y  of  the 
said  writ  of  sommons.    And  this  deponent  further  saith,  that  he  did  accordingly  at-  Third  call. 

lend  at  the  said  dwelling-house  of  the  said  defendant  on  the  said then  next  foir 

file  pm'pose  of  seeing  the  said  defendant,  and  was  then  informed  by  the  said  son  [or 
wife,  &c.  or  a  person  there  who  represented  herself  [or  himself]  to  be  and  whom  this 
deponent  believes  then  to  have  been  the  servant  [or  wife,  &c.  as  before]  of  the  said 
defendant ;  that  the  said  defendant  was  not  then  in  bis  said  dwelling-house,  and  he 
[or  she]  the  said  son  [or  wife,  &c.  as  before]  could  not  inform  this  deponent  where  he 
the  said  defendant  might  then  be  met  with  [according  to  the  fact,  staling  the  substance  of 


*  This  is  a  fall  form,  but  sembls  that  doubt  as  to  regularity,  then  it  would  be 

the  writ  of  summons  might  be  described  proper  to  annex  and  verify  a  copy,  and 

more  generally,  as  in  the  form  of  affida-  avoid   swearmg  to  the  regularity   ante^ 

▼it  of  the  service  of  a  copy  of  a  writ  of  291, 9, 
sammons,  ante,  <89y  and  when  there  is 
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CHAP.  VII. 
Procssdinos 

ON 

Distringas, 

A  iopplemen* 
tary  affidavit  of 
attempt  to  serve 
a  summons  is 
admissible. 


In  case  the  Court  should  consider  the  affidavit  insufficient,  a 
supplementary  affidavit  may  be  made,  and  the  application  re- 
newed.(/>)  It  seems  that  the  Court  require  less  particularity  in  an 
affidavit  in  order  to  obtain  a  distringas  antecedent,  and  with  a 
view  of  proceeding  to  outlawry,  than  in  an  affidavit  to  enable  the 
plaintiff  to  enter  an  appearance  for  the  defendant,  (q)  But 
when  a  distringas  has  in  the  latter  case  been  ordered,  perhaps 
inadvertently,  on  an  insufficient  affidavit,  the  Court  will  not 
afterwards  merely  on  that  account  set  aside  such  writ  of  dis- 
tringas against  the  goods,  (r) 


9.  Proceedings 
thereon. 

Delivery  and 
leaving  a  copy 
of  writ 

Prodaction  and 
shewing  of  tbo 
original  writ. 
Request  to  de- 
liver copy  to  de- 
fendant. 
Inability  to 
serve  a  copy 
penonally. 
Belief  that  de- 
fendant  was  at 
home,  and  why. 


Defendant  seen 
going  In  and  out 
of  his  residence. 
Indorsement  of 
day  of  leaving 
writ. 

Search  Ibr  ap- 
pearance. 


After  the  expiration  of  eight  days  from  the  last  ineffectual 

what  transpired,']  Whereupon  he  this  deponent  delivered  to  and  left  mth  the  taid  sow 
[or  w1fe»  &c.]  at  and  in  the  said  dwelling-house  of  the  said  defendant  a  true  copy  of 
the  said  writ  of  summons,  and  of  the  memorandum  and  indorsements  so  subscribed 
and  made  tbcrepn  as  aforesaid.  And  this  deponent  at  the  same  time  there  shewed  to 
the  said  son  [or  wife,  &c.  as  before']  the  said  original  writ  of  summons  with  the  said 
memorandum  and  indorsements  thereon,  and  desired  the  said  son  [or  wife,  &c.  at  &s- 
fort']  to  give  or  forward  the  said  copy  to  the  said  defendant  as  soon  as  possible,  and 
which  the  said  wife  [or  son,  &c.]  then  promised  this  deponent  to  do  on  the  same  day« 
saying,  &c.  [slate  what  if  any  thing  was  said].  And  this  deponent  further  saith,  thai 
notwithstondmg  the  aforesaid  and  oiber  attempts  and  endeavours  for  that  purpose,  he 
hath  not  been  able  to  serve  the  said  defendant  personally  with  a  copy  of  the  said  writ 
of  summons ;  and  he  verily  believes  that  the  said  defendant  did  at  and  after  the  several 
times  aforesaid  purposely  keep  out  of  the  way  to  avoid  being  personally  served  with  the 
said  copy,  and  that  at  each  and  every  of  the  said  three  mentioned  times  when  this  depo- 
nent did  so  attend  as  aforesaid,  the  said  defendant  was  at  home  at  and  in  his  said  resi- 
dence and  dwelling-house,  and  at  his  request  was  denied  to  this  deponent  on  purpose 
to  avoid  personal  service  of  the  said  writ  of  summons  and  the  said  copy  thereof;  and 
this  deponent's  grounds  and  reasons  for  so  believing  are,  that  he  this  deponent  was 
informed  by  N.  O.  a  neighbour  of  the  said  defendant,  (and  which  information  he  thu 
deponent  verily  believes  to  be  true),  that  he  well  knew  the  person  of  the  said  defend- 
ant, and  that  he  had  seen  the  said  defendant  at  a  window  of  bis  said  house  and  resi- 
dence a  short  time  on  the  said  three  days  and  times  when  tliis  deponent  attended  and 
called  at  the  said  dwelling*house  as  aforesaid,  as  well  just  before  as  just  after  he  so 
attended  and  called.  And  this  deponent  further  saith,  that  he  verily  believes  for  the 
reasons  aforesaid  and  others,  that  the  said  defendant  cannot  be  compelled  to  appear 
in  this  action  without  some  more  efficacious  process ;  and  this  deponent  is  informed 
and  verily  believes  that  the  said  defendant  hath  goods  in  bis  said  dwelling-boote  which 
can  and  may  be  lawfully  seized  and  taken  and  distreined  under  and  by  virtue  of  a 
writ  of  distringas  of  this  Honourable  Court,  if  a  judge  thereof  will  authorise  the 
bsuing  thereof.  And  this  deponent  lastly  saith,  that  he  bath  been  informed  bv  seve- 
ral persons  and  he  verily  believes  that  the  said  defendant  hath  been  frequent)^  seen 
in  the  neighbourhood  of  and  going  into  and  from  his  said  dwelling-house  between  the 
said  first  and  last  attendance  of  this  deponent  there.  And  this  deponent  further  saith, 
that  he  did  on,  &c.  being  within  three  days  from  and  after  he  so  left  the  said  copy  of 
the  said  writ  as  afjresaid  at  and  in  the  said  dwelling-house  and  residence  of  the  said 
defendant,  indorse  on  the  said  writ  of  summons  the  said  day  of  the  week  and  month 
and  the  year  of  the  said  service  thereof.*  And  that  he  did  on,  &c  las  rectntly  as 
potsibU  before  making  the  affidavit"]  duly  search  in  the  proper  oflRce  for  an  appearance 
by  tlie  said  defendant  in  this  action,  but  that  the  said  defendant  had  not  at  that  time 
appeared  therein  or  thereto. 

G.  H. 
Sworn,  &c.  [not  before  plaintiff  *s  atlomei/  or  Jus  clerk,'] 

N.B. — When  the  summons  has  been  attempted  to  be  served  ia  the  country,  a  septirate 
affidavit  of  the  search  and  no  appearance  having  been  entered,  must  in  general  be  mada. 


(p)  Giles  V.  Burroughs,  Price's  Notes, 

IVints  Prac.  77  ;  Price's  Gen.  Prac.   46. 

(9)  HewUt  V.  Mellon,    3    Tyr.   89« ; 


Crom.  &  M.  7^0;    Jones  v.   Price,  t 
Dowl.  42. 
(r)  Smith  v.  MaedMold,  i  Dowl.  688. 


*  As  to  indorsing  the  year,  see  Price's  Gen.  Pr, 
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appUcation  at  the  defendant's  residence,  inclusive  of  the  day    CHAP.  vir. 

Pbocxedinos 


OK 


when  such  attempt  was' made,  («)  search  should,  as  before,  di- 
rected, be  made  at  the  proper  office  for  an  entry  of  the  defend-  Pmtriwoas. 
ant*s  appearance  not  only  in  the  appearance  book  there,  but 
inquiry  should  be  made  whether  a  memorandum  of  the  ap- 
pearance has  not  been  left  in  the  office,  but  inadvertently  not 
as  yet  entered  by  the  clerk,  as  sometimes  has  occurred,  and 
when  in  consequence  of  no  such  further  inquiry,  the  defendant's 
appearance  has  been  overlooked,  and  the  plaintiff's  attorney 
has  irregularly  entered  an  appearance  for  the  defendant.  If 
on  search  no  appearance  has  been  entered  by  the  defendant, 
the  before-mentioned  affidavit  may  then  be  made. 

In  term,  this  affidavit,  with  a  brief  thereof,  and  reference  to  Motion  for  writ. 
applicable  decisions,  in  case  of  any  peculiarity  in  the  attempted 
service,  is  then  to  be  delivered  to  counsel,  indorsed  with  instruc* 
tions  thus,  *'  To  move  for  a  distringas  to  compel  the  defendatU's 
appearance  ;^^  and  the  Court  require  the  plaintiff's  counsel  to  de- 
clare (/)  his  election  either  to  move  for  a  distringas  for  that  pur- 
pose, or  in  order  to  proceed  to  outlawry,  and  the  Court  will  not 
grant  a  rule  in  the  alternative ;  {u)  and  it  should  seem  that  in 
such  case  the  notice  at  the  foot  of  the  distringas  should  state  the 
intention  to  proceed  to  outlawry ^  instead  of  an  intention  to  enter 
an  appearance  for  the  defendant,  and  cannot  be  framed  in  the 
alternative ;  (x)  and  it  has  been  suggested  that,  in  proper  cases 
for  outlawry,  it  may  be  advisable  that  even  the  affidavit  should 
state  the  intention  so  to  proceed,  (y)  If  the  Court  consider  the 
affidavit  satisfactory,  and  sufficient  to  authorize  them  to  issue  a 
distringas,  so  as  to  empower  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant,  then  they  grant  a  rule,  which  is  absolute 
in  the  first  instance,  (jv)     In  vacation^  the  practice  is  to  lay  Role  for  writ. 

(«)  Brian  ▼.5(re(toh,lCrom.&M.  74;  Moore  &  Scott,  720,  S.  C;   1   Dowl. 

3  Tjr.  163 ;   1   Dowl.  64«,  S.  C. ;  1  725.    Indeed  the  affidavit  to  compel  an 

Arch.  K.  B.  4th  edit.  550.     Eight  days  appearance  materially  differs  from  that  to 

at  least  must  elapse  from  the  day  when  proceed   to  outlawry,  Price's  Gen.  Prac. 

the  penoD  hut  called  with  and  left  a  copy  58  ;  and  Athertun  on  Personal  Actious, 

of  the  writ  of  summons,   before  a  dis-  61,6:2,139,140. 
tringas  can  be  applied  for,  id,  ibid, ;  and  (i)  Atherton    on   Personal    Actions, 

see  Thanm  ▼.  'Elder,  1  Tyr.  496,  decided  140,  cites  Fraur  v.  Case,  9  Biog.  464,  as 

opon  the  ancient  vorii  of  venire.  deciding  that  the  notice  at  the  foot  of  the 

(0  Fraser   v.  Case,    9    Bing.   464 ;  distringas  must  not  be  in  the  alternative. 
Price's  Gen.  Prac.  68.  (y)  Atherton  on  Personal  Actions,  61, 

(«)  Fraser  v.  Case,  9  Bing.  464;   2  62,  139,  140;  see  Chap.  XLpast, 


(t)  In  the  King's  Bench,  [or  Common  Pleas,  or  Exchequer  of  Pleas.]  Rale  for  a  dis* 

e day  of ,  in Term,  in  the  ■ 

of  the  reign  of  King  William  the  Fourth. 


B.  ")  Upon  reading  the  affidavit  of  G.  U.,  it  is  ordered  that  a  writ  of  distringas 
against  >  do  issue,  directed  to  the  sheriff  of  — — ,  to  compel  an  appearance  by  or  on 

D.  J  the  belialf  of  the  defendant,  pursuant  to  the  act  of  parliament  in  that  case 
made  and  provided. 

On  the  notion  of  Mr.  — •  By  the  Court, 
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Pboc^'dTkob  *^  affidavit  before  a  judge  at  bis  cbambers,  and  if  he  be  Mtis- 
ON         fied,  he  will  then  make  hia  order. 

DlSTBINOAf. 


4.  Precipe  (or 
difltriDgas. 


4.  Pracipe/or  writ. — It  has  been  stated  that  where  such  rule 
or  order  has  been  obtained,  apracipe  for  the  writ  of  distringas 
should  be  prepared  for  and  left  at  the  proper  office  in  whidi 
such  writ  is  to  be  signed,  (a)  and  the  form  of  such  praecipe  has 
been  given,  (i)  But  in  another  work  it  is  said  that  such  pre- 
cipe is  not  necessary,  even  in  the  Exchequer,  although  we  have 
seen  that  in  that  Court,  a  praecipe  is  in  general  required  for 
most  writs,  and  the  reason  assigned  is,  that  the  distringas  is 
issued  by  a  rule  or  order,  which  must  be  delivered  to  the 
officer  of  the  Court,  and  supplies  the  use  of  any  praecipe,  (c) 
However,  the  safest  course  is  in  all  cases  to  make  out  a  pro- 
per prascipe,  containing  the  substance  of  the  writ  to  be  iaaued 
under  the  authority  of  the  rule  or  order. 


5.  The  form 
ond  requisites 
of  the  writ  of 
distringas,  and 
notice  at  foot, 
and  indorse- 
ments there- 
on.(d) 


6.  The  form  and  requUiies  of  the  writ  qf  distringas,  and 
notice  at  the  foot,  are  prescribed  by  2  W.  4,  c.  S9,  s.  3 ;  and  by 
schedule  No.  8,id)  the  l£th  section  of  that  statute,  aa  regards 
the  teste  in  the  name  of  the  chief  justice,  and  the  indorsement 
of  the  name  and  place  of  abode  of  the  plaintiff's  attorney,  or 
oii)^e  plaintiff^ s  residence,  when  he  sues  in  person,  extends  to 
aU  writs,  and  consequently  includes  a  distringas.{e)  The 
General  Rule  of  Mich.  T.  3  W.  4,  r.  8,  expressly  provides,  that 
in  every  writ  of  distringas  issued  under  the  authority  of  that 
act,  a  fion  omittas  clause  may  be  introduced  by  the  plaintiff 
without  the  payment  of  any  additional  fee  on  that  account. 

We  have  seen  that  the  writ  must  be  tested  of  the  day  when 
it  ifl  issued,  whether  in  term  or  vacation,  but  must  be  retmmaUe 


Judge^s  order  B.     "^     Upon  reading  the  affidavit  of  G.  H.,  and  upon  hearing  the  attomiesor 

for  rule  for  a        against  >  agents  on  both  sides,  I  do  order  that  the  secondaries  [or ^1  do 

distringas  in            D.     J  draw  op  a  rule  that  a  writ  of  distringas  do  issue,  directed  to  the  ahentf  of 
vacation.              — — *  io  cMnpel  an  appearanct  b^  or  on  behalf  of  the  defendant,  pursiiaiit  to  the  act  of 
parliament  in  that  case  made  and  provided. 
Pated  the day  of ,  1835.  Judge's  iignatttre. 


(a)  1  Chitty*!  Arch.  4th  edit.  531. 

(b)  T.  Chitty's  Forms,  344,  as  thus  :— 

County  of -.    Writ  of  distringas  for  A.  B.  against  C.  D.,  retomable  on  — — , 

in  an  action  on  promises  [or  aa  the  form  of  action  is  to  be,  and  of  course  the  same  as  in 
the  summons.] 

Y.Z. 
Attorney.     ——  of . ,  a,d.  1835. 


(c)  Piice*s  Geti.  Prac.  58. 

(tf)  See  forms,  anUf  164,  in  note* 


(e)  Ante,  SOS;     and 
Rules,  76,  note  (a)h 
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in  term,  (y")  and  have  at  \e9Lst  fifteen  days  between  the  teste  and  CHAP.  VIL 
return  day^  exclusi?e  of  the  former ;  <^)  and  if  made  returnable  ow 
on  one  of  the  now  very  few  dies  non,  it  would  be  void.  (A)  It 
most  be  properly  directed  to  the  sheriff  of  the  county  in  which 
18  situate  the  defendant's  principal  residence,  and  where  he 
may  have  distrainable  goods ;  but  it  may  be  directed  to  the 
aheriff  of  any  other  countyi  when  so  authorized  by  the  Court 
or  a  judge ;  as  where  it  has  been  sworn  that  the  defendant  has 
diatraiiiable' property  in  such  other  county,  (t)  The /arm  ^ 
metian  most  be  accurately  described,  and  be  the  same  as  in  the 
previous  writ  of  summons,  {k) 

It  must  be  kept  in  view,  that  before  issuing  a  writ  of  dis« 
tringas  it  must  be  determined  for  what  object  it  shall  be  issued, 
i.  e.  whether  with  intent  to  enable  the  plaintiff  to  enter  an  ap* 
pearance  for  the  defendant,  or  to  outlaw  the  defendant,  and  on 
applying  to  the  Court  or  a  judge,  the  option  must  be  declared ; 
and  although  the  conclusion  of  the  notice  to  be  subscribed  at 
the  foot  of  the  distringas,  as  prescribed  by  the  statute,  is  in  the 
aiiemaiive,  yet  the  writ  when  issued  must  not  be  in  the  alter- 
native, but  confined  in  the  present  case  to  a  notification  that  the 
plaintiff ''will  cause  an  appearance  for  the  defendant,  and  pro- 
ceed thereon  to  judgment  and  execution  ;**(/)  when  if  it  is 
intended  to  outlaw  the  defendant,  notice  at  the  foot  of  the 
distringas,  in  lieu  of  those  words,  concludes  thus,  "will  cause 
proceedings  to  be  taken  to  outlaw  you.*'(fn) 

If  there  should  be  any  material  omission  or  variance  in  the 
writ  or  copy  served,  the  same  would  constitute  an  irregularity 
to  be  objected  to  in  due  time,  viz.  within  eight  days,  the  same 
as  m  case  of  a  defective  writ  of  summons  or  copy;  and  we  have 
seen  that  no  amendment  could  be  allowed  unless  in  cases  where 
die  statute  of  limitations  would  otherwise  bar  the  remedy,  (n) 
The  writ  is  to  be  signed  and  sealed  by  the  same  officers,  and  at 
the  same  offices,  and  in  like  manner  as  a  writ  of  summons  and 
other  writs,  with  this  exception,  that  the  rule  or  order  for  the 
writ  16  to  be  produced  to  and  teft  with  the  signer  of  the  writs. 
The  writ  and  notice  is  to  be  in  the  form  prescribed  in  the  sche- 


(/)  It  has  been  objected  thai  the  re*  Aid.  S88. 

qmring  thn  writ  to  be  returnabU  in  term  (i)  2  W.  4,  c.  59,  i.  S, 

Trawoni  onneoeMiry  deU^,  Price's  Geo.  (fc)  See  description  of  forms  of  action^ 

Prac.  SB,  in  notes;    9t,  93.     But  pro-  an/«,  194 to  199. 

bablj  that  raqoisition  was  imposed   in  (/)  Ante,  164,  in  notes ;  and  Frastr  v. 

order  that  the  defendant  might  have  an  Case,  9  Biug.  464;  Atberionou  Personal 

•pportanitT  of  appljfing  for  relief  to  the  Actions,  1 40. 

Court  in  Banc.  (m)  Id,  ibid, 

(^)  AmU,  IdO.  (n)  Ante,  234  to  flS6 

(A)  Keimortk^  r.  Peppkt,  4  Bar.  & 
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CHAP.  VII. 
Proceedings 

ON 

Distringas. 


Writs  of  dis- 
tringas into 
counties  pala- 
tine. 


dule  of  2  W.  4,  c.  39,  and  as  stated  in  a  preceding  page ;  (o) 
and  the  ISth  section  of  the  act  requires  the  indorsement  of  the 
name  and  place  of  abode  of  the  plaintiff's  attorney,  and  if  there 
be  also  an  agent  in  certain  cases,  or  if  the  plaintiff  sue  in  per- 
son then  with  a  more  precise  statement  of  his  name  and  place 
of  abode,  (p)  and  if  the  action  be  for  a  debt,  the  amount  of  the 
plaintiff's  cUtim  for  debt  and  costs  must  also  be  indorsed,  in 
pursuance  of  the  6th  rule  of  Mich.  T.  3  W.  4.  (q)  It  will  be 
observed  that  this  writ  does  not  in  terms,  as  might  have  been 
desirable,  direct  the  sheriff  to  serve  the  defendant  personally 
with  a  copy  of  the  writ  if  he  be  found  in  his  bailiwick,  or  even 
direct  the  sheriff  to  leave  a  copy  of  the  writ  at  the  place  where 
the  distress  may  be  taken,  but  those  directions  are  only  found 
in  the  third  section  of  the  statute,  (r)  It  should  seem,  however, 
that  if  a  copy  of  the  writ  be  actually  served  personally,  or  if 
a  distress  be  made,  the  plaintiff  might  in  default  of  appear- 
ance enter  an  appearance  for  the  defendant  even  without 
leave,  {s) 

The  forms  of  writs  of  distringas,  with  the  notice  at  the  foot, 
to  be  issued  into  the  counties  palatine  of  Lancaster  and  Durham, 
are  prescribed  by  the  General  Rule  Mich.  T.  3  W.  4,  Reg.  II., 
and  differ  only  in  the  commencement  from  the  other  usual  writ 
of  distringas  in  other  counties.  The  forms  there  given  are 
silent  as  to  any  indorsement.  But  the  enactment  in  2  W.  4,  c. 
39,  s.  IS,  requiring  the  indorsement  of  the  name  and  place  of 
abode  of  the  attorney  and  agent,  &c.  of  the  plaintiff,  or  the 
indorsement  of  the  particulars  of  his  own  residence  when  he 
sues  in  person,  clearly  extends  to  all  writs  issued  by  the  autho- 
rity of  that  act,  and  certainly  so  to  writs  of  distringas  and  capias 
into  a  county  palatine.  The  rule  Mich.  T.  3  W.  4,  referring 
to  that  of  Hil.  T.  2  W.  4,  and  requiring  in  actions  for  a  debt 
an  indorsement  of  the  amount  of  the  claim  for  debt  and  costs, 
also  extends  to  a  writ  into  a  county  palatine. 


6.  Proce^ingi       6.  Proceedings  on  Writ  of  Distringas.— The  3d  section  of 

tr^t  aiid  how  2W,  4,  c.  39,  thus  cxprcssIy  enacts,  "  which  writ  of  distringas 

**^ted  m'         "  ^^^  notice,  or  a  copy  thereof,  shall  be  served  on  such  de- 

*'  fendant,  if  he  can  be  met  with,  or  if  not,  shall  be  left  at  the 

''  place  where  such  distringas  shall  be  executed  (u  e.  where 

^*  the  goods  of  the  defendant  shall  be  distrained.")    Hence  it 


(o^  Ant€t  154,  in  note. 

(p)  Ante,  152,  in  note;  and  aniCt  908. 

{q)  Ante,  160;  andante,  21}. 

(r)  Ante,  \50,  in  note. 


(i)  Johnson  v.  SmtaUy,  1  Dowl.  526, 
555,  post,  315;  and  Atlierton  on  Personal 
Actions,  58,  Appendix,  xlii. 

(0  Tidd's  Supp.  1833«  p.  85. 
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18  dear  that  bona  fide  attempts  to  terve  this  writ  on  the  de-  chap.  vii. 
fendant  and  to  distrain  his  goods,  should  be  made,  and  it  would  ^"^*»'''''°' 
be  irregular  to  instruct  the  sheriff  not  to  make  such  attempts  D"trihoas> 
or  to  return  such  writ  non  est  inventus  or  nulla  bona,  at  least 
without  leave  of  a  judge,  (u)  The  proper  practice  is  upon  ob- 
taining the  writ  of  distringas  to  make  at  least  one  copy,  to  in- 
dorse the  name  of  the  plabtiff's  attorney  and  agent  as  before 
advised,  (t?)  and  in  actions  for  a  debt  to  make  the  proper  in- 
dorsement of  the  plaintiff  V  claim  for  debt  and  costs  on  the 
copy,  in  order  that  (or)  the  same  maybe  delivered  with  the 
writ  to  the  sheriff,  and  whose  officer  is  to  endeavour  to  deliver 
the  copy  to  the  defendant  in  person,  or  otherwise  to  leave  the 
same  at  his  said  supposed  residence,  where  also  his  goods  are 
distramed.  The  writ  itself  and  copy  are  to  be  taken  to  the 
proper  sheriff's  office,  and  a  warrant  thereon  obtained,  di- 
rected in  general  to  the  sheriff's  officer,  whom  the  plaintiff's 
attorney  desires  to  employ.  The  fee  to  be  paid  is  \b.  for  every 
warrant  in  Middlesex,  London,  Surrey,  Sussex  and  Kent,  but 
2f .  6cf.  in  every  other  county ;  or  an  officer  will  obtain  the  warrant 
for  the  plaintiff's  attorney.  The  form  of  the  warrant  is  as  in 
the  note,  ijj) 

The  officer  is  thereupon  to  endeavour  to  9erve  the  copy  on 
the  defendant  personally ,  {x)  and  if  he  cannot,  he  is  then  to 
leave  the  copy  at  the  defendant's  residence,  and  he  is  also  to 
distrain  (that  is  Meize)  goods  of  the  defendant  of  the  value  of 
forty  shillings  or  thereabouts,  if  he  can  by  due  inquiry  find 
any  within  his  bailiwick,  as  a  mode  of  inducing  the  defendant 


jud( 


tt)  See  foUy  Chap.  XI.  at  to  leave  of  a     TenCos. 
fge  in  proceedings  to  outlawry  that  the  (vi  Ante,  (09. 

•benff  may  speedily  return  non  est  in-         (x)  AnU,titi 


(y)  To  L.  M.  and  N.  O.,  inv  bailiffs.  Sheriff's  war- 

"  Essex  to  wit.    Distrain  C.  D.,  by  his  goods  and  chattels  for  the  gum  of  forty  rant  to  his  officer 
shillings  in  my  bailiwick,  so  that  he  appear  in  the  Court  of  —  ,  at  Westmin-  on  a  distringas. 

stcr,  on the day  of  — — ,  a.  d.  — ,  to  answer  A.  B. 

of  a  plea  of  trespass  on  the  case  [or  as  the  form  of  action  may  be]  [and  serve  the  said 
C.  D.  personally  with  a  copy  of  the  writ  of  distringas  and  notice  and  indorsements, 
if  he  be  found  in  my  bailiwick,  and  if  not,  leave  such  copy  at  the  residence  or  place, 

where  yon  shall  or  may  so  distrain  the  goods  of  the  said  C.  D.*]    Dated  this  

day  of ,1835." 

Y.  Z.,  Esquire,  Sheriff. 

E.  F.  of  — —— ,  attorney  for  said  A.  B. 

Levy  forty  shillings, 

(s)  t  W.  4|  c*  39,  8.  3,  ante,  150,  in  note. 


*  I  have  coDiidered  it  advisable  to  add  to  the  usual  form  theie  words  withm  the 
brackets. 
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OF  THE  WBIT  OP  PlflTEINGAS, 


CHAP.  VII- 
Pbocesdingi 

ON 
DlBTBINOAai 


to  appear,  (a)  The  service  of  or  leaving  the  writ,  and  the 
distress,  may  be  made  on  any  day»  not  being  a  dies  nan^  on  or 
before  the  return  day»  and  at  any  hour  of  the  day  or  night,  but 
within  the  proper  boundary  of  the  county,  with  the  exception 
of  a  county  within  another  county,  (b)  An  ouier  door  must 
not  be  broken  to  make  the  distress,  allliough  if  peaceable  entry 
has  been  obtained  at  the  outer  door,  then  an  inner  door  may 
be  broken.  If  all  the  goods  of  the  defendant  to  be  found  be 
not  equal  to  the  value  of  40^.,  then  the  taking  them  is  a  suffi- 
cient distress  according  to  the  act.  (c) 


gOi, 


7.  Hie  defend.  7.  DefendoiWs  appearance. — ^Whenever  the  defendant  has 
nc*/entering  hU  ^^"  personally  served  with  a  copy  of  the  writ  of  distringas, 
appearance  to  a  oT  his  goods  have  been  distrained,  and  a  copy  of  that  writ, 
wntofdmrwi-  ^ith  the  subscribed  notice,  has  been  left  at  the  place  where 
such  distress  was  mad^  in  pursuance  of  the  Sd  section  of  S 
W.  4,  c.  39,  then  it  is  incumbent  on  the  defendant,  under 
that  act,  and  in  obedience  to  the  notice  in  the  schedule  No.  S,(d) 
to  cause  his  appearance  to  be  entered  in  the  proper  office  of 
the  Court,  and  in  the  same  form  as  prescribed  in  the  2d  sec- 
tion of  the  act,  (e)  within  eight  days  c^ter  the  return  dasf 
named  in  the  writ  of  distringas,  ificlusive  of  such  return  day, 
and  which,  we  have  seen,  must  be  in  one  of  the  four  terms,  and 
sometimes  occasioning  a  delay  in  a  plaintiff's  proceedings, 
contrary  to  the  declared  general  object  of  the  unifornuty  of 
process  act,  2  W.  4,  c.  89.  (J) 


8.  Proceedings 
ill  case  of  an  oc- 
tual  lemf  and 
personal  iervie$ 
of  a  writ  of  dis- 
tringas, or  either 
of  them,  in  case 
the  defendant 
himself  doc!  not 
enter  his  ap« 
peafunce. 


8.  Proceedings  on  Sheriff*s  Return^  S^c. — It  will  be  ob- 
served that  the  2  W.  4,  c.  39,  s.  3,  is  silent  as  to  the  proceed- 
ings to  be  taken  in  case  the  defendant  has  been  actually  served 
in  person  with  a  copy  of  the  writ  of  distringas,  and  his  goode 
shall  have  been  actually  seixed,  or  in  case  either  of  those  pro^ 
ceedings  has  taken  p}ace,  and  only  provides  how  the  Court  or 
a  judge  may  interfere  when  the  sheriff  has  returned  in  the 
conjunctive  ^'  non  est  inventus  and  nulla  bona."  But  although 
the  statute  is  thus  silent,  it  has  been  decided  that  if  the  sheriff 
has  actuaUy  distrained  on  the  defendant's  goods,  and  left  on  the 
same  premises  a  copy  of  the  writ  of  distringas  with  the  notice  at 


(a)  ridd's  Supp.  1833,  p.  85;  see  a 
form  of  affidavit  that  officer  did  not  dis- 
train, because  plaintiff  did  not  inform  him 
of  any  goods,  Atherton  on  Personal  Ac- 
tions, Appendix,  zlii. 

(6)  t  W.  4,  c.  39,  ».  «0,  ante,  1&3. 
Id  a  case  where  there  is  a  county  twr^ 
rounding  anoihtr  county,  a  special  direc- 
tion may  be  introduced  in  a  dittringoi, 


the  same  as  in  a  capias,  potf,  54t,note(3), 
and  which  seems  aothorised,  if  not  required, 
by  the  concluding  words  of  section  SO. 

(c)  Janet  v.  Dyer,  %  Dowl.445. 

\d)  Ante,  150  and  154,  in  notes. 

(«)  Ante,  154,  in  uotesi  and  see  foms, 
ante,  t83, 4. 

(/)  Price's  Gen,  Prac  98,  93. 
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tlie  fixit,  for  the  defendant^  and  do  not  appear,  then  the  plain- 
ttflr,  upon  the  sheriff's  retorn  of  that  fact^  and  upon  an  affi- 
dtrnt  of  the  fact,  and  that  the  defendatU  himself  has  not 
caused  an  appearance  to  be  entered,  may  as  of  course  enter 
an  appearance  for  the  defendant^  according  to  the  statute, 
wUhmi  mmf  appKoaiionfor  or  leave  of  ike  Court  or  ajudge.{g) 
This  proceeding  is  impliedly  authorized  by  the  terms  of  the 
notice  at  the  foot  of  the  distringas  in  the  schedule  No.  8,  and 
by  the  16th  section  of  the  act.  (A)  It  would  seem  also  that 
if  the  defendant  were  personally  served  with  a  copy  of  the 
writ,  although  no  distress  has  been  made,  an  appearance 
night  also  be  entered  for  him  by  the  plaintiff,  (t)  But  it  is 
clear  that  if  there  has  neither  been  a  distress  nor  personal  ser- 
▼ice^  then  the  plaintiff  cannot  either  enter  an  appearance  or  pro- 
ceed to  outlawry  mthout  express  leave  of  the  Court  or  a  judge ^ 
upon  an  application  for  that  purpose,  founded  upon  an  affida- 
vit, shewing  the  endeavours  to  distrain  and  to  serve  the  de- 
fendant as  presently  stated. 


CHAP.  vir. 
Pbocbxoings 

ON 

Distringas. 


9.  Of  pkdntiJTs  entering  appearance  without  leave. — It 
follows  a  fortiori  that  if  the  sheriff's  officer  has  actually  served 
on  the  defendant  a  copy  of  the  writ  of  distringas,  and  also  exe- 
tuied  the  writ  by  distraining  his  goods  to  the  value  of  forty 
shiffings,  or  even  of  less  value,  if  all  that  can  be  found,  (k)  then 
after  searching,  on  or  after  the  ninth  day  inclusive  of  the 
return  day  of  the  distringas,  (which  we  have  seen  must  be  on  a 
day  certain  in  term,)  at  the  proper  office,  to  ascertain  whether 
the  defendant  has  entered  his  appearance,  and  ascertaining 
that  he  has  not,  the  sheriff's  return  to  the  writ  of  distringas 
must  be  obtained,  stating,  when  the  facts  will  authorize,  that  he 
has  distrained  and  served  the  writ  on  the  defendant,  as  in  the 
subscribed  form,  (/)  or  at  least  stating  one  of  those  facts,  and 


9.  t'roceedlngi 
when  the  sheriff 
has  ftrvfd  OfNf 
also  exeevted  a 
writ  of  dittringat 
and  of  a  plaintiff 
entering  an  ap- 
pearance for  the 
defendant  there- 
upon, without 
leave  of  the 
Court  or  a 
judge. 


(g)  Johnson  r,  Smealey,  X  Bowl.  526, 
b5b ',  and  see  Wordsworth's  Rales,  77  a  \ 
see  forms  of  afBdavit,  id,  125, 1S6;  and 
tee  Atherton  on  Personal  Actions,  58,  and 
t^  Appendix,  xlL  and  xlii. 

(h)TtTTBrke,h,id.iHd. 


(i)  SemhUf  and  see  Atherton  on  Per- 
sonal Actions,  58  ;  and  see  forms  of  affi- 
davits, where  the  defendant  has  been  per- 
sonatiy  served,  but  no  distress  made,  id* 
Appendix,  No*  5,  p.  xlii. 

(k)  Ant»,  314,  note  (c). 


(2)  The  within  named  C.  D.  is  distrained  by  R.  S.  and  T.  U.,  by  distraining  upon  Return  that  he 

bis  goods  of  tlie  valne  of  40s. ;  and  I  furtlier  certify  and  return  that  at  the  time  of  the  has  executed  a 

aecutim^  (i.  e.  distress)  of  this  writ,  1  caused  a  true  copy  of  the  said  writ  and  of  the  writ  of  distrin- 

irrittca  notice  at  the  foot  thereof,  and  of  the  indorsements  thereon,  to  be  personally  gas  by  seixing 

served  on  the  said  C.  D.,  apprizing  him  of  the  cause  of  the  said  distress,  and  that  in  goods  and  serv- 

defaolt  of  his  appearing  to  this  writ,  within  eight  days  inclusive  after  tlie  return  ing  copy  on 

thereof,  beuig  the  ■  day  of — ,  the  within  named  A.  B.  would  cause  an  defendant  in 

appearance  to  be  entered  for  him,  and  proceed  thereon  to  judgment  and  execution."  person. 

The  answer  of  Y.  Z.,  Sheriff. 
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CHAP.  VIT.  having  obtained  such  return  from  the  sheriff,  the  sheriff's  oiS- 
PRocMDwoi  ^^j.  jg  thei^up^n  i^  jnake  an  affidavit  of  such  service  and  exe- 
DisTRiitoAB.  cution  of  the  writ  of  distringas  in  the  subscribed  form,(m)  and 
then  such  affidavit  is  to  hejiled  with  the  proper  officer,  (in  the 
King's  Bench  the  clerk  of  the  common  bail,)  and  at  the  same 
time  the  plaintiff's  attorney  may  enter  an  appearance /or  the 
dtfendant  even  without  the  leave  of  or  application  to  the  Court 
or  judge ;  (n)  when  if  there  has  been  a  distress,  but  no  personal 
service  of  a  copy  of  the  writ,  and  a  copy  has  been  merely  left 
at  the  place  of  distress,  then  the  affidavit  will  be  in  the  next 
form.(o)  But  when  a  copy  of  the  writ  has  been  personally 
served,  but  there  has  not  been  any  actual  distress,  then  the 
form  of  affidavit  would  be  as  subscribed  in  the  next  page. 


Affidavit  that  (m)  Id  the  King's  Bench  [or  Common  Pleas,  or  Exchequer  of  Pleas.] 
the  defendant's  C  A.  B.  plabtiff, 

goods  hare  been  Between<  and 

taken  onder  a  f.  C*  ^*  defendant, 

distrinsas,  and  E.  F.  of  ,  officer  to  (he  sheriff  of  the  conntj  of 


himselfbeen        makcth  oath  and  saith,  that  he  this  deponent  did  on  the — —  day  of 

personal] V  insUnt  [or  last]  by  virtue  of  a  warrant  granted  tu  this  deponent  by  the  sheriff  of  the 

served  with  a  said  count;^,  upon  a  writ  of  distringas,  which  appeared  to  this  deponent  to  have  been 
copy  of  the  writ  regularly  [if  that  be  doubtful  omit  that  word]  issued  out  of  and  under  the  seal  of  this 
of  distringas.        Honourable  Court,  against  the  said  defendant  at  the  suit  of  tlie  said  plaintiff,  directed 

to  the  sheriff  oi  the  county  of ,  l>earing  teste  the day  of  — — ^ 

last,  and  returnable  on  <  the — -  day  of —  last  [or  instant  or 

next]  execute  tlie  said  writ  of  distringas,  by  distraiumg  upon  the  goods  and  chattels 

of  the  said  defendant  in  his  dwelling-house,  situate  at in  the  said  county, 

for  the  sum  of  forty  shillings,  in  order  to  compel  his  appearance  in  the  said  Court  of 
-,  to  answer  the  said  plaintiff  in  a  plea  of  trespass  on  the  case  [or  "  on  pro- 
mises" or  "  debt"  as  the  case  may  be*]  ;  and  this  deponent  further  saitb,  that  he  did 
at  the  time  of  the  said  execution  of  the  said  writ  of  distringas  penonaUy  serve  the  said 
defendant  with  a  true  copy  of  the  said  writ  of  distringas,  and  of  the  notice  subscribed 
thereto,  and  indorsemenU  made  thereon,  by  delivering  such  copy  to  the  said  defend- 
ant in  person* 

E.F. 
Sworn,  &c. 


(n)  John»n  y.  Smealey,  1  Dowl.  5t6  i  Price's  Gen.  P.  42 ;  Arch.  C.  P.  [f 7.] 

Affidavit  of  a  W  V^^  *^°>^  >'  '^^  ^^  1^^  ^^  ^  ^^  asterisk*,  and  then  as  follows.]    And  this 

distress  upon  the  deponent  further  saith,  that  at  tlie  said  time  and  place  of  his  so  executing  the  said 
goods,  and  liav-  ^^^  ^^  distringas,  he  inquired  and  sought  for  the  said  defendant,  but  was  informed  by 
ing  left  a  copy  >  person  there,  who  represented  himself  [or  herself]  to  be,  and  whom  this  deponent 
of  writ  at  de-  verily  believes  to  have  been  the  son  [or  wiJe,Sic.  according  to  the  fact'}  of  the  said  de- 
fendant's re-  fendant,  that  he  the  said  defendant  was  not  then  at  his  said  dwelling-house  [or  other 
sidence.  P^^  ^  ^^  ^^'^^  ^]  whereupon  he  this  deponent  delivered  to  and  left  with  the  said 

son  [or  wife,  &c.  at  before]  at  the  said  place  of  execution  of  the  said  writ  of  distringas 
a  true  copy  of  the  said  writ  of  distringas,  and  of  the  notice  subscribed  thereto,  and 
indorsements  made  thereon,  and  this  deponent  then  and  there  informed  the  said  son 
[or  wife,  &c.]  of  the  said  defendant  of  the  true  intent  and  meaning  of  such  distringas 
and  notice  and  levy  as  aforesaid,  and  requested  bim  [or  her]  immediately  to  deliver  or 
forward  the  same  to  the  said  defendant,  and  which  the  said  sod  [or  wife,  &c.]  then 
promised  to  do. 

Signed. 
Swolrn,  Uc* 
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10.  Cases  toAere  leave  of  the  Court  or  a  judge  is  essential. —    CHAP.  vii. 
If  the  writ  of  distringas  can  neither  be  served  on   the  de^         on 
fendant,  nor  his  goods  taken  as  a  distress,  then  the  sheriff's    P»thinoa», 
correct  return  in  the  conjunctive  of  non  est  inventus  and  nulla  lo.  Proceedings 
bona,  or  rather  ''nihil"  nuist  be  obtained,  and  which  maybe  J'um^^oVTOnMt' 
in  the  subscribed  form;(p)  after  which  the  Court  in  term  i°^c°^">*i^d 

.,  J  -J-  J-  i«jx  nulla  bona,  and 

must  be  moved>  or  a  judge  in  vacaium  applied  to  on  a  sum-  to  obtain  Uaw  of 
mons  and  proper  affidavit,  the  form  of  which  is  subscribed,  (j')  f^^^^' 

•  pearance  fortbe 

In  the  King's  Bench.  defendant  sec 

Between,  &c.  [at  befon."}      •<•*• 

O.  P.  of  — in  the  coonty  of  ~  officer  to  the  sheriff  of  the  said  oonnly,  Tko  like,  of  affi- 

makctfa  oath  and  saith,  that  be  this  deponent  did  on  the  •— — day  of  '    ■    davit  of  per- 

instant,  personally  serve  the  above  named  defendant  with  a  true  copy  of  the  writ  of  sonal  service  of 
distringas,  and  of  the  notice  subscribed  thereto,  and  indorsements  made  thereon,  writ  of  distrin- 

which  writ  of  distringas  was  directed  to  the  said  sheriff,  and  returnable  on ,  gas,  but  no  dis- 

and  appeared  to  this  deponent  to  have  been  regularly  issued  out  of  and  under  the  tress  taken,  be- 
seal  of  this  Honourable  Court,  against  the  said  defendant,  at  the  suit  of  tlie  said  plain-  cause  no  goods 

liff,  on  the     ■         day  of Iteslo  day  if  the  unit'] ;  and  this  deponent  further  oq  request  had 

saith,  that  previously  to  the  said  service  of  the  said  true  copy  of  the  said  writ  ofdistrin-  been  pointed 

gas  as  aforesaid,  the  said  sheriff  had  granted  to  this  deponent,  and  this  deponent  held  ont. 

at  the  time  of  such  service  a  warrant  upon  the  said  writ  of  distringas,  authorizing  and 

requiring  this  deponent,  as  such  officer  as  aforesaid,  to  distrain  upon  the  goods  and 

chattels  of  the  said   defendant  for  the  sum  of  forty  shillings,  in  order  to  compel  an 

appearance  in  the  said  Court  to  answer  the  said  plaintiff  in  a  plea  of  debt  [er  at  Uie  cate 

may  ha\  ;  but  that  neither  the  said  plaintiff  before,  nor  the  said  defendant  at  the  time 

of  the  said  service,  informed  this  deponent,  nor  did  he  this  deponent  know  where  any 

goods  or  chattels  of  the  said  defendant  might  be  found  or  distrained  upon  witliin  the 

said  ooonty,  although  he  this  deponent  at  the  time  of  the  said  service  requested  the 

said  defendant  to  point  out  to  this  deponent  where  he  might  meet  with  any  such  goods 

or  chattek,  and  he  this  deponent  was  unable  to  execute  the  said  warrant,  by  making 

any  distress  upon  the  goods  or  chattels  of  the  said  defendant. 

Signed. 

Sworn,  &c. 

(p)  "The  within  named  CD.  hath  nothing  in  my  bailiwick  by  which  he  can  be  Form  of  sheriff's 
distrained,  nor  is  he  found  in  the  same/'  return  of  nufa 

The  answer  of  Y .  Z.  slieriff.  bma  and  non  eU 

immUut, 


in)  In  the  King's  Bench  [or  Common  Pleas,  &c.]  Affidavit  of  in- 

r  A.  B.  plaintiff,  Jffectual  at- 

Between^  and  tempts  to  serve 

C  C,  D.  defendant        and  execute  a 

6.  H.  of,  &c.  maketh  oath  and  saith,  that  a  writ  of  distringas  having  been  issued  writ  of  distrin- 
aninst  the  above  named  defendant  on  the  26th  January  last,  in  pursuance  of  a  rule  of  gas. 

wis  Honourable  Court  [or  tbe  order  of  Mr.  Justice J  directed  to  the  sheriff  of 

a  warrant  was  granted  thereupon  by  the  sheriff  of  the  said  county  to  this  deponent, 
who  lu  pursuance  thereof  attended  three  several  times  on  several  days  before  the  re- 
turn day  of  the  said  writ  at  the  dwelling-house  [or  lodgingt\  of  the  said  defendant, 
situate  at,  &c  for  the  purpose  of  executing  the  said  writ  and  warrant,  he  this  depo- 
nent on  each  occasion  having  the  said  writ  and  a  true  copy  thereof  in  his  possession 
ready  to  shew  the  former, and  deliver  the  latter  to  the  said  defendant;  and  that  the  said 
defendant  was  on  each  of  those  occasions  denied  to  this  deponent,  although  this  de- 
ponent is  informed  and  verily  believes  that  he  was  then  at  home  at  his  said  dwelling- 
house  [or  lodgings].  And  this  deponent  further  saith,  that  on  the  13tli  April,  the 
return  day  of  the  said  writ  of  distringas,  he  finding  it  impossible  to  execute  the  said 
writ  or  warrant,  delivered  unto  and  left  with  L.  M»  who  keeps  and  this  deponent  verily 
believes  is  the  occupier  and  housekeeper  of  the  house  in  which  the  said  defendant's  lodg- 
ings and  residence  are  so  situate  as  aforesaid,  and  who  is  his  landlord,  a  copy  of  the  said 
wnt  of  distringas  and  notice  thereto  subscribed  and  annexed,  requiring  the  said  defend- 
ant's appearance  within  eight  days  inclusive  after  tbe  return  day  of  the  said  writ.    And 
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stadng  in  'subsUnce  that  all  due  meams  (via.  at  kaat  three 
ineffectual  atiempte)  to  serre  the  distringas  hate  been  taken 
(shewing  the  particulars  of  such  attempts,)  and  that  the  de* 
fendant  has  no  goods  at  his  residencei  nor,  as  it  is  beliered, 
after  diligent  inquiries,  elsewhere,  (;))  for  leave  to  enter  an 
appearance  for  the  defendant  ;(r)  and  thereupon  the  Court  or 
a  judge  will  in  general  make  a  rule(«)  or  order  (^)  allowing  the 


this  deponent  further  saith,  that  he  was  unable  to  distrain  for  the  sum  of  40i.  according  to 
the  tenor  of  the  said  writ,  because  the  lodgings  of  the  defendant  then  were  and  still  are 
ready-famished,  and  the  said  L.  M.,  who  keeps  and  has  the  principal  poasettionof  the 
said  hoQse,  haTii'g  iDformed  this  deponent  that  the  said  defendant  had  nothing  there  oa 
which  this  deponent  could  legally  diatnin,  and  which  infornsation  this  deponent  verily 
believes  to  be  true.  And  this  deponent  bath  made  all  possible  inquiriea  ai  well  of  the 
said  L.  M.  as  elsewhere  whether  the  said  defendant  bath  any  g^odi  or  ebatteb  or 
property  elsewhere  which  could  or  might  be  taken  or  distrained  under  tbe  said  writ  of 
distringas,  but  this  deponent  hath  not  been  nor  is  he  able  to  ascertain  whether  the  said 
defeudiiot  hath  any  such  goods,  and  this  deponent  verily  believes  he  hath  none.  And 
this  deponent  further  saith,  that  be  verily  believes  that  the  said  copy  of  the  said  writ 
of  distringas  so  left  as  aforesaid  hath  reached  and  oodm  to  the  full  notice  and  knov^i 
ledge  of 'the  said  defendant,  the  said  L.  M.  having  stated  to  this  deponent  that  all 
papers  left  for  tbe  defendant  had  been  and  would  continne  to  be  forwarded  to  hint, 
nod  which  information  this  deponent  verily  belie vei  to  be  true,  hot  declined  to  any 
where  be  was ;  and  this  deponent  verily  believes  that  the  said  defendant  hath  been 
and  is  well  aware  of  the  said  proceedings  in  this  eaase,  and  that  be  hath  kept  out  of 
the  way  purposely  to  avoid  them  or  the  service  or  execution  thereoC  And  this  depo* 
nent  further  saith,  that  the  said  Sheriff  of  Middlesex  having  been  ruled  to  return  the 
said  writ  of  distringas,  hath  duly  returned  the  same  that  the  said  defendant  ia  not 
found  within  his  baiiiwick,  and  that  he  hath  not  any  goods  within  the  said  sberifTsbaili. 
wick  by  which  he  could  be  distrained*  And  this  deponent  further  saith,  that  he  did 
search  the  appearance-book  in  the  Exchequer  Office  on  the  t9tb  April  last,  and  that  tbe 
said  defendant  bad  not  caused  to  be  entered  any  appearance  to  the  said  writ  of  distrin* 
gas.  And  this  deponent  further  saith,  that  since  the  issuing  of  tbe  said  writ  of  distrinieas 
an  offer  1ms  been  made  to  tlie  said  plaintiff  to  pay  him  5i.  in  the  pound  in  full  of  his 
debt  in  question,  and  which  offer  this  deponent  is  informed  and  verily  believes  hath  been 
and  was  made  by  the  authority  and  at  the  request  of  the  said  defendant  And  this 
deponent  further  saith,  that  a  clerk  to  an  attorney,  who  this  deponent  also  verily  believes 
acted  by  and  with  the  authority  of  tbe  said  defendant,  hath  obtained  copies  of  the  %rrit 
of  summons  and  distringas  in  this  cause  from  the  plaintiff's  attorney,  but  refiiscd  to  sign 
any  undertaking  to  appear  or  to  stele  whether  or  not  he  was  authorized  by  tbe  said 
defendant.  And  this  deponent  further  saith,  that  all  proper  means  have  been  used  to 
serve  and  execute  the  said  writ  of  distringas  and  warrant  thereon. 

Sworn,  &c.  O.  H. 

N.B.— Parts  of  this  affidavit  are  suggested  by  the  case  of  CamUh  v.  King,  S  Tyr. 
575.    I  have  ventured  to  suggest  some  additions. 


{q)  C&nUh  v.  King,  t  Dowl.  18 ;  Scarbotwgk  ▼.  Evans,  f  Dowl.  9. 
(r)  Trmg  v.  Oopding,  1  Dowl.  162. 


Rule  of  Court 
authorizing 
plaintiff  to  enter 
an  appearance 
for  the  defend- 
ant upon  a  dis- 
tringas returned 
nulla  bona  and 
non  est  inven- 
tus. 

Judge's  order  to 
the  like  effect. 


(i)  See  t  W.4,  c.  39,  s.  3;  Searberaugh  v.  Evans,  f  Dowl.  9 ,  Camlsh  r.  King,  U, 
18 ;  S  Tyr.  Rep.  575,  S.  C. ;  Bulgay  v.  Gardner,  f  Dowl.  52. 

In  the  King's  Bench  [or  Common  Pleu,  or  Exchequer  of  Picas]. 
A.  B.  "%      Upon  reading  the  affidavit  of  £.  F.  and  G.  H.  it  is  ordered,  that  the  phdn- 
V.      >  tiff  be  at  liberty  to  enter  an  appearance  for  the  defendant  in  thia  action  ac» 
C.  D.  3  cording  to  the  stetute  in  that  case  made  and  provided,  and  to  proceed  thereoD 
to  judgment  and  execution.*    Upon  the  motioa  of  Mr.  — — • 

By  tlie  Court. 

(0  B.")      Upon  reading  the  affidavit  of  £.F.  and  O.H.  I  do  order  that  [&o. 
S  proceed  as  in  the  preceding  form  to  the  *,  and  then  conclude  thaa:]  Dated 


D, }  the day  of  —  a.d.  1835. 


[ Judge'i  or  bnrMi'i  Nf^Mtoie.] 
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plaintiff  ^*  to  enter  an  appearance  for  the  defendant,  and  to    CHAP.  VIL 
proceed  to  judgment  and  execatioD/'(^)    ^^  although  the  ^^^^^^ 
sheriff  has  returned  non  est  inventus  and  nulla  bona,  yet  an    Piwaiif  as. 
affidavit  stating  the  particuhir  endeavour  to  execute  the  dis- 
tringas cannot  be  dispensed  with,  although  it  be  sworn  that 
the  officer  has  since  died,  for  the  Court  cannot  act  upon  hear** 
say  evidence  of  the  mode  of  service,  (jt) 

The  rule  or  order  for  the  plaintiff's  entering  the  appearance  piatotiff'ic*. 
is  thereupon  to  be  taken  to  the  proper  office  for  entering  ap^  iSwuSeopoii 
pearances,  with  a  memorandum  on  parchment,  filled  up  as  in 
the  ordmary  case  of  an  appearance  entered  by  the  plaintiff  for 
the  defendant, (y)  and  there  left;  after  which  the  plaintiff  may 
proceed  in  the  action  by  declaring  absolutely  the  same  as  if 
the  defendant  himself  had  duly  appeared,  and  on  a  separate 
motion  a  rule  may  be  obtained  that  leaving  a  notice  of  declara- 
tion at  the  lodging  or  last  place  of  abode  may  be  deemed  good 
service,  (z)  If  any  of  the  defendant's  goods  have  been  taken  under 
the  distringas,  they  are  not  to  be  sold,  but  to  be  taken  care  of, 
and  returned  to  the  defendant  after  such  appearance,  on  rea- 
sonable request,  (a)  It  will  be  observed  that  the  legislature  and 
the  Courts  have  thus  interposed  great  checks  upon  a  plaintiff, 
and  enforced  the  utmost  protection  to  defendants,  requiring  in 
effect  at  least  six  band  fide  endeavours  to  serve  the  defendant 
with  process,  or  an  actual  distress  of  his  goods  after  three 
previous  attempts  to  serve  him  personally^  before  a  plaintiff 
can  enter  an  appearance  for  a  defendant,  and  proceed  to  judg-* 
ment  and  execution. 

Where  a  distringas  has  been  returned  non  est  inventus  and  Proceedings 
DuUa  bona,  and  the  defendant's  residence  was  afurnUhed  lodg^  «„V[«idtd1n^' 
ing,  an  affidavit  of  the  attempts  to  execute  the  warrant  issued  foniUhed  lodg- 
on  the  distringas  should  be  made,  and  that  the  copy  of  the  dis-*  ^^ 
tringas  and  warrant  issued  thereon  was  left  at  the  lodgings, 
and  that  diligent  inquiries  have  been  made  whether  the  defend- 
ant  had  goods  there  or  elsewhere,  and  that  none  can  be  disco- 
Tered,  and  the  plaintiff  may  thereupon  be  suffered  to  enter  an 
appearance  for  the  defendant,  and  proceed  to  judgment  and 


(ii)  Price'i  Gen.  Pr.  4S ;  Johmm  ▼.  (y)  Anit,  S94. 

Smealt^,  1  Dowl.  5f 6 ;  and Tidd's  Suppl.  {t)  Comuh  v.  King,  3  Tjr.  576 ;  and 

1833,  p.  86.  tee  Role  H.  T.  183«,  r.  49. 

(t)  AnU,  Cbap.V.t45;    DaiAeU  ▼.  {a)  Snttlh^.Maedonald,  iDowi.6S8; 

Verity,  3  Dowl.  26  ;  9  Legal  Observer,  ud  qutare,  see  case  1  Chitty's  Arch.  535, 

««1,8.C.  4Uicd. 
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CHAP.  vil.  execution  under  2  W.  4,  c.  89,  s.3.  (i)  But  it  cannot  be  made 
Phoceedinci   pj^yj  ^£  ^|jg  above  rule  that  service  of  notice  of  declaration  at 

Distringas,  the  defendant's  last  known  place  of  residence,  and  sticking  up 
a  declaration  in  the  office,  shall  be  deemed  good  service,  (6) 
for  there  must  be  a  distinct  rule  for  that  purpose.  (6) 

Second  case.         In  the  second  case  before  alluded  to,  that  of  the  defendant 
MUwlTknown  having  a  kuowu  residence  in  England,  but  being  known  or  sup- 
residence  in       posed  to  be  out  of  the  kingdom,  if  it  be  sworn  that  the  defend- 
goods" but?8      ^"^  ^^3  8one  or  stays  abroad  to  avoid  his  creditors,  and  has  left 
out  of  the  king-  servants  at  his  house,  (ci)  the  Court,  in  one  case,  allowed  the 
plaintiff  to  issue  a  distringas,  the  affidavit  having  the  usual  re- 
quisites, and  the  service  of  a  previous  summons  having  been 
effected  by  leaving  the  copy  thereof  at  the  defendant's  residence 
on  the  third  call,  {e) 

Third  case.  In  the  third  case  before  noticed,  i.  e.  when  the  residence  of 

wi^hM  no^'**^'  *^®  defendant  in  England  is  unknown,  still  endeavours  must 
known  rest-  be  made  to  serve  him  personally  with  a  writ  of  summons,  before 
sn^PlpoIcd"to  be  ^  distringas  can  be  obtained,  (/)  and  facts  must  be  sworn  to,  to 
in  Lngiand.(/i)  induce  the  Court  to  believe  that  the  defendant  is  in  England, 
but  keeps  out  of  the  way  to  avoid  the  service  of  process.  (/)  It 
has  been  observed,  (^)  that  when  the  defendant  is  abroad,  a  dis- 
tringas may  be  obtained  on  a  proper  affidavit,  either  to  compel 
his  appearance,  (A)  or  for  the  purpose  of  proceeding  to  out- 
lawry ;  (j)  but  where  the  defendant  is  not  abroad,  a  distringas 
for  the  purpose  of  outlawry  will  not  it  seems  be  granted,  (t)  and 
where  there  is  reason  to  believe  that  he  is  abroad,  a  distringas 
to  compel  an  appearance,  it  is  said,  will  not  be  allowed,  (i)  One 
state  of  circumstances  or  the  other  must  be  made  out ;  (t)  and 
where  it  was  not  clear  on  the  face  of  the  affidavit  whether  the 
defendant  was  in  this  country  or  abroad,  the  Court  put  the 
plaintiff  to  make  his  election  as  to  the  purpose  ^or  which  he 

(6)  Cornish  Y.King,  3  Tyr.  Rep.  575 ;  (/)  Anonymous,  lDowl.555;  Tidd, 

and  see  Tring  t.  Gooding,  2  Dowl.  162.  Supp.  1833,  page  80 ;  and  see  Moono  v« 

See  the  forms  of  affidavit  given  in  3  Tvr.  Thynne,  3  Dowl.  153. 

575,  exce|>t  the  necessary  allegations  that  (g)  Tidd's  Sajpplement,  1833,  p.  80; 

due  inquiries  after  goods  of  the  defendant  and  sec  9  Legal  Obs.  8. 

had  been  made  ;  and  see  form,  ante,  317,  (h)  i.  e.  semhle  an  affidavit  that  he  has 

note  (9),  318.  goods  to  be  taken  under  a  dijitringas, 

(c)  See  enoroeraUon  of  the  four  cases,  Moone  v.  Thynne,  3  Dowl.  153. 

mtte,  301.  (t)  Frater  v.   Case,  9  Biug.  464 ;   t 

(d)  And  semhle  uiso  goods  that  might  be  Moore  &  S.  720 ;  1  Dowl.  725.  S.  C. ; 
token  tinder  a  (}tsf ringa<.  Tidd,  Supp.  1833,  p.  80  ;  senhU,  Words- 

(e)  Moone  v.  Thynne,  S  Dowl.  153;  worth's  Rules,  76,  in  notes;  but««^(f, 
and  see  Hornby  v.  Bowling,  11  Moore,  a  distringas  with  that  object  would  not 
369;  Fraser  y.  Case,  9  Bing.  464,  ante,  be  refused,  if  it  be  shewn  defendant  has 
300,  note  (g).  goods ;  Moone  v,  Thynne,  3  Dowl.  153. 
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sought  to  obtain  a  distringas,  (k)  The  affidavit  must  also  state, 
when  the  defendant  is  abroad,  not  only  that  he  went  thither 
for  the  purpose  of  avoiding  the  demands  of  his  creditors,  but 
^Iso  satisfy  the  Court  or  a  judge  by  a  statement  of  the  circum* 
stances  that  he  keeps  out  of  the  way  to  avoid  being  served.  (/) 
In  a  very  recent  case,  where  an  affidavit  to  ground  a  motion  to 
enter  an  appearance  stated  that  the  defendant  was  a  clerk  in 
the  Victualling  Office^  and  that  the  plaintiff  was  not  able  to 
discover  the  defendant's  residence,  and  that  due  diligence  had 
been  used  to  execute  the  distringas,  but  did  not  state  that  any 
inquiries  had  been  made  at  the  Admiralty;  the  Court  held  that 
due  and  proper  means  to  serve  the  distringas  did  not  sufficiently 
appear  to  have  been  used,  and  refused  leave  for  plaintiff  to 
enter  an  appearance  for  the  defendant,  (m) 


CHAP.  VII. 
Proceboikos 

ON 

Distringas. 


In  a/otirMcase,  when  the  defendant  has  no  known  residence 
or  place  of  abode,  or  of  business,  nor  goods  to  be  distrained 
upon,  and  it  can  be  sworn  that  he  is  abroad  with  intent  to  delay 
his  creditors,  then  (but  not  otherwise  j  (o)  a  writ  of  summons 
may  be  issued,  and  an  affidavit  of  the  diligent  endeavours  to 
execute  it,  and  of  the  other  facts,  and  an  application  made  to  the 
Court  or  a  judge  for  a  rule  or  order  that  a  distringas  shall  issue, 
in  order  that  after  a  due  return  of  nulla  bona  and  non  est  in- 
ventus proceedings  to  outlawry  may  be  issued,  (o)  The  affida- 
vit, in  that  case,  is  differently  framed  to  that  when  the  plaintiff 
is  at  liberty  to  proceed  so  as  to  be  enabled  to  enter  an  appear- 
ance for  the  defendant,  and  the  counsel  for  the  plaintiff  should 
be  differently  instructed,  (o)  We  will  presently  consider  the 
proceedings  to  outlawry,  as  well  on  serviceable  as  bailable  pro- 
cess, (p) 


Fourth,  Pro- 
ceediugs  in  non 
bailable  cases 
to  outlaw  the 
defendant,  or 
one  of  several 
defendants, 
where  he  has  no 
known  resi- 
dence nor 
goods,  but  is 
out  of  the  king- 
dom, (n) 


When  the  plaintiff  proceeds  by  distringas,  he  cannot  in  any  Declaring  after 
case,  declare  before  the  defendant  himself,  or  the  plaintiff  for  ■  distringas 

,.       ,  .J  J    •         A_  .p        .        :!r  muslbcabso- 

Jitm,  has  entered  an  app^fanccy  and  since  the  uniformity  of  pro-  lately,  and  not 
cess  act,  2  W.  4,  c.  39,  a  declaration  cannot  be  delivered  de  bene  ^^^^^^* 
esse   or  conditionally  nor  absolutely  before  actual  appear- 


(k}  See  last  note. 

(0  Tidd'sSupp.  18S5»  p.  80,  and  cites 
Simpton  v.  Lord  Crave*,  6  Legal  Obser- 
▼er,  45. 

(m)  Sanderson  v.  Bowcn,  9t  Crom.  & 
H.515. 

(n)  See  enumeration  of  the  four  cases 
ante,  301. 

(o)  «  W.  4,  c.  39,  8.  35 ;    Fraxer  v. 

VOL.  III. 


Gate,  9  Bing.  464 ;  2  Moore  &  S.72d; 
Simpson  v.  Lord  Greevcs,  3  Dow  I.  10  ; 
and  Morgan  v.  WiUiams,  Price,  G.  P. 
33,  note  ♦,  where  Bayle^,  B.  said.  '*If, 
M'lien  the  writ  of  summons  was  left,  the 
defendant  was  out  of  the  kingdom,  it  is 
then  a  case  fur  outlawry ;  and  see  1  Price, 
G.  P.  51,62;  and  see  tii.  p.  SB. 
(p)  Sec  post.  Chap.  XL 
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CHAP  VII  *"C®' (?)  *^**  ™^^®  ^f  ^^c^*""g  being  now  confined  to  ioiiiftfe 
Frockxdinos  cases  where  the  proceeding  has  been  by  capias.  The  com- 
Distringas    ff^^^cemefU  of  a  declaration,  where  the  appearance  has  been 

^^ upon  a  distringas,  is  the  same  as  where  the  appearance  has 

been  to  a  writ  of  summons,  (r)  and  all  the  other  proceedings 
are  the  same  without  any  distinction  as  regards  the  previous 
writ. 


(9)  Fitk y.  Valmer,  %  Doii?1. 460,  antt,  Atherton's  Personal  Actions,  96  to  101. 

f96,  as  to  declaring  on  a  writ  of  summons,  (r)  See  form  Reg.  Geo.  Micb.  T.  3 

and  the  same  reason  againit  declaring  de  W.  4. 
6ais  cat  equally  berc  applies  \  and  see 
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CHAPTER  VIII. 


OF  THE  WRIT  OP  CAPIAS — CONSIDERATION  OP  ARRESTS — PRIVI- 
LEGES THEREFROM — RESTRAINTS  I/PON  THE  SAME — AFFIDA- 
VIT TO  HOLD  TO  BAIL,  AND  JUDGE's  ORDERS  PERMITTING  AN 
ARREST — PRiECIPE  FOR  WRIT  OP  CAPIAS — WRIT  OF  CAPIAS 
ITSELF — sheriff's  WARRANT — ARREST^  AND  PROCEEDINGS 
THEREON  TO  PERFECTING  BAIL  ABOVE^  AND  CONSEQUENCES 
OF  NEGLECT  AS  REGARDS  ACTIONS  ON  BAIL  BONDS  AND  PRO- 
CEEDINGS AGAINST  SHERIFF. 


1 .  Inlrodoctory  observations  on  law 

of  arrests 393 

Reason  for  arresting    3S6 

Reasons  agaiust  arresting   ....  3'^7 
8.  Imprudent   to  arrest  if  evidence 

of  debt  be  doubtful   328 

3-  Tlic  privileges  from  arrest  ....  329 
J .  Absolute  and  general  • . . .  ib, 
9.  Temporary  or  qualified  ....   330 

4.  Requisite   affidavit  of  cause  of 

action   331 

Enactments  and  roles ib. 

Affidavit   not  considered  com- 
mencement of  action    ......  338 

Form  and  requisites  of  affidavit  ib. 
Cause  of  action,  how  to  be  stated  334 
Before  whom  to  be  sworn   ....  338 

The  jurat      339 

The  usual  form  of  affidavit  on  a 
bill  of  exchange  and  for  other 

debts     ib. 

Defects  in  affidavit,  when  to  be 

objected  to   340 

Of  filing  the  affidavit 341 

5.  The  writ  of  capias,  form,  and  re- 

quisites          t6. 

A  lull  form  of  writ,  with  notes  342 
Practice  in  filling  up  blanks  . .  343 

Indorsements  on  writ 344 

Requisites  of  concurrent    and 

continued  writ     345 

Indorsement  of   day  of  issuing 

not  requisite    346 

The  prsDcipc  thereof ib. 


6.  Practice  in  issuing  a  capias,  and 

signing  thereof     347 

7.  Of  sealing  the  capias     ib. 

8.  Directions  not  to  arrest   one  of 

several  defendants    348 

9.  Ofconcurrent  and  continued  writs 

of  capias,  and  of  alias  and  pluries 

writs     jft. 

When  more  than  one  affidavit  of 

debt  or  copy  to  be  filed  . .  349 
Of  obtaining  warrant  to  arrest  360 
Form  and  requisites  of  warrant  351 

13.  Delivery   of  warrant  and    writ 

and  copies  to  officer     359 

14.  Of  arrests,   analytical   table  of 

points  relating  to,  and  sub- 
sequent proceedings ,  353 

15.  Extortion  on  arrests  .....••••.  359 

16.  Duty  of  ofiker  to  search,  fitc.  .  •  360 

17.  Proper  conduct  of  defendant  on 

arrest    361 

18.  The   several  legal  modes  of  ob- 

taining release 36t 

19.  Of  the  bail-bond 363 

20.  Of  deposit  of  debt  and  10/ 366 

21.  Payment  into  Court  of  same  and 

further  10/ 367 

22.  Attorney's  undertaking    ib, 

23.  Change  of  officer 368 

%i.  Irregularities,    proceedings    re- 
lating to    ib. 

Other  proeeedingp  to  perfecting  bail 
above,  ^c.  (a) 


10. 


11. 
12. 


First,  Introductory  Observations  upon  Arrests. — The  right 
to  arrest  a  debtor  for  a  sum  of  20/.  or  upwards  and  the  re- 
quisite affidavit  of  debt  have  not  been  materially  altered  by  the 
uniformity  of  process  act,  2  W.  4,  c.  39,  or  any  other  very 
recent  act  or  rule,  (excepting  the  7th,  8th,  and  9th  rules  of 
Hil.  T.  2  W.  4,  hereafter  noticed,)  and  the  same  with  its  in- 
cidents have  been  so  ably  and  scientifically  examined  by  Mr. 


CHAP.  VIIL 

Procbbdinos 

ON  Capias, 

Introductory 
observations  on 
the  law  of  ar- 
rett,  and  fur- 
ther reasons  for 
and  against 
arresting  a  deb* 
tor. 


(a)  Aa  to  tb«  other  proceedings,  see  ante,  Table  of  Contents  of  Chapter  VIIL  fully. 
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CHAP.  VIIT. 

PROCXEDlNOt 
ON 

Capias. 


Tidd,  that  it  would  be  vain,  and  indeed  redundant  to  attempt 
here  to  enlarge  on  this  part  of  the  practice,  (a)  Perhaps,  how- 
ever, a  concise  collection  of  the  principles,  enactments,  and 
rules,  incorporating  the  most  recent  alterations  and  decisions, 
may  be  acceptable  to  students  and  practitioners,  (b) 

The  law  of  arrest,  in  civil  actions,  has  greatly  varied  at  dif- 
ferent periods  of  history.  Anciently,  no  person  could  be  ar- 
arested  excepting  for  a  crimen  or  a  trespass  vi  et  armis  contra  pa- 
eem  domini  regis,  (c)  and  not  for  eniymere  debt.  An  arrest  was 
permitted  in  the  former  case,  because  it  was  considered  that 
such  a  wrong  doer  was,  in  some  respects,  a  criminal,  liable  as 
well  to  make  compensation  to  the  party  injured,  as  to  pay  a  fine 
to  the  king  for  the  breach  of  his  peace,  and  consequent  injury 
or  bad  example  to  society,  and  therefore  it  was  supposed  that 
he  would  probably  escape  or  elude  justice,  unless  his  forth- 
coming were  secured;  but  in  the  latter  case  of  a  debt,  no  such 
presumption  was  indulged,  and  it  was  considered  that  when  a 
creditor  had  voluntarily  given  credit  to  his  debtor,  he  ought 
not  to  be  allowed  suddenly  to  withdraw  that  credit  and  confi- 
dence ;  besides,  as  there  was  no  legal  presumption  of  the  exist- 
ence of  a  debt  until  it  had  been  established  by  a  verdict,  there 
was  no  reason  in  favour  of  imprisonment  on  mesne  process,  and 
a  mere  ex  parte  assertion  of  the  creditor.  That  immunity 
from  arrest,  or  rather  limit  to  the  writ  of  capias,  was  first 
broken  in  upon  by  the  statute  Marlebridge,(c/)  which  allowed 
a  capias  to  arrest  the  person  in  actions  of  account,  although 
no  breach  of  the  peace  was  even  suggested ;  and  the  S5  Ed. 
3,  Stat.  5,  c.  17,  first  gave  a  capias  in  actions  otdebt  and  detinue; 
and  the  19  Hen.  7,  c.  9,  authorized  that  process  in  actions  on 
the  case,  which  included  actions  of  assumpsit,  {e)  In  practice, 
therefore,  notwithstanding  other  constitutional  principles  in 
favour  of  liberty,  until  a  party  had  been  condemned  by  his 
peers,  (i .  e.  at  least  until  after  eerdict  and  judgment  in  favour  of 
the  claim,)  it  had  before  the  IS  6.  1,  c.  29,  become  ihe  practice 
for  a  plaintiff^  to  arrest  a  defendant  for  any  supposed  cause  of 
action  for  which  a  capias  could  issue,  and  even  without  the 
plaintiff's  making  any  affidavit  of  the  debt  or  damages  amount- 
ing to  any  particular  sum,  and  even  without  leave  of  the  Court 
or  a  judge.  That  act  imposed  in  modern  time  the  first  restraint 
on  arrests,  by  expressly  requiring  an  affidavit  of  a  cause  ofac^ 


(a)  Tidd's  Practice,  vol.  i.  also  T.  Chit- 
t/s  4Ui  edit,  of  Arclibold's  Prac.  K.  B. 

(6)  It  is  proposed  also,  in  a  chapter 
immediately  following  <^<  •pan  of  the 
work,  to  uke  a  practical  view  of  the 
enactments,  which,  it  is  expected,  will, 


ere  Iong»  be  introduced,  altering,  in  some 
respects,  ihe  law  of  arrest. 

(c)  3Coke,t«. 

Id)  OfMarlebridge,  52  Hen.  5,  c.«3  ; 
and  of  Westminster,^,  13  Edw.  1,  c.  It. 


AND  PROCEEDINGS  THEREON. 
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Hon,  (it  will  be  observed,  not  in  terms  a  debt)  amounting  to  10/.  CHAP.  VIli. 
or  upwards,  (afterwards  increased  by  7  &  8  G.  4,  c.  71,  to  20/.)     ■^^^'J'^'**"®* 
and  which  is  the  still  existing  regulation.   It  enacted,  that  unless       ^^"^'- 
there  be  an  affidavit  of  a  cause  of  action  to  the  amount  of  10/. 
(now  20/.)  the  plaintiff  shall  not  cause  the  defendant  to  be  ar- 
rested, but  shall  serve  him  personally  with  a  copy  of  the  process, 
and  it  is  now  indispensable  that  an  affidavit  of  the  cause  of  ac- 
tion to  the  extent  of  SO/,  or  upwards  he  filed  before  a  bailable 
writ  can  be  issued^  i •  e.  signed  by  the  proper  officer,  and  the 
affidavit  must  be  left  if  not  filed  with  him  immediately  before 
he  signs  the  writ,  {e) 

It  has  been  justly  observed,  that  it  is  curious  to  remark  the 
changes  which  the  law  of  arrest  has  undergone  at  different 
periods.  (/)  Anciently,  as  no  capias  (g)  lay,  an  arrest  was  not 
allowed  except  in  actions  vi  et  armis ;  (h)  afterwards  an  arrest 
was  introduced  with  the  capias  in  other  actions ;  (J)  and  now 
by  the  operation  of  the  before-mentioned  statutes,  an  arrest 
cannot  be  had  in  the  action  wherein  alone  it  was  formerly  al- 
lowed, (i)  With  the  exception  of  an  affidavit  of  the  cause  of 
action  being  required  by  the  statute  of  12  6.  1,  c.  29,  there 
was  no  express  limit  to  the  claims  for  which  an  arrest  might  be 
made,  and  it  was  the  practice  for  plaintifts  to  hold  to  bail  in 
trover  and  detinue  for  the  sworn  value  of  personal  property  de- 
tained or  converted  ;  (/)  until  a  rule  for  all  the  Courts  was 
made  that  no  person  should  be  held  to  special  bail  in  an  action 
of  trover  or  detinue ^  without  an  order  made  for  that  purpose  by 
the  lord  chief  justice  or  one  of  the  judges,  (m)  In  all  other  ac- 
tions, although  the  words  of  12  6.  1,  c.  29,  are  "  cause  qf 
action,"^  the  rule  is,  that  the  plaintiff  cannot  of  his  own  accord, 
even  upon  an  affidavit,  arrest  the  defendant,  unless  the  claim  be 
in  the  nature  of  a  debt,  because  it  would  be  unreasonable  that  a 
defendant  should  be  arrested  for  what  damages  the  plaintiff 
taightfancy  he  had  sustained  and  venture  to  swear  to ;  (n)  and 
where  the  damages  are  altogether  uncertain,  as  in  assumpsit  or 
covenant  to  indemnify,  or  in  actions  for  a  tort  or  trespass,  there 

(e)  Hawkinsr,  BaskirvitU,  2  Ken. Rep.  (k)  i.  e.  an  action  of  tre^MU;  bot  ttUl 

374.  the  defendant  mtiy  be  arrested  in  an  ac« 

(/)  Tidd,  9th  ed.  165  ;  and  see  id,  tion  of  trespass,  as  for  a  sea  battery,  upon 

1S8.  a  judge's  order. 

(g)  So  called,  because  wben  in  Latin  (/)  Btmglej  y,   Titeombe,  6  Mod.  14; 

the  writ  comraanded  tbe  sheriff,  by  that  Le  Wrii  v.  Toleher,  Barnes,  80 ;  Catlin  v. 

word,  to  take  the  defendant.  Catlin,  t  Stra.  119S ;  1  Wils.  23,  S.  C. ; 

(A)  Et  contra  paeem.    Originally  in  all  id.  SS5  ;  Bayer,  53 ',   Charter  ▼•  Ja^im^ 

actions  of  trespass  there  was  a  capiatur  Cowp.  529. 

pro  fine  payable  to  tbe  king,  3  Coke,  12.  (m)  R.  H.  48  Geo.  3,  K.  B.,  C.  P.. 

(i)  See  Tidd,  128,   and  3  Bla.  Com.  and  Eicheqoer,  9  East,  325  \  X  Taunt. 

28 1»  as  to  where  a  capias  to  take  tbe  per-  203 ;  Man.  Ex.  Append.  225 ;  8  Frice» 

son  might  be  issued  under  different  sta*  507 ;  Tidd,  172. 

tutcf,  (n)  Tidd,  172» 
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CHAP.  VIII.  cannot  be  an  arrest  without  an  order  of  the  Courts  or  now  in 
^*^^o"'''°*  practice,  of  a  judge,  on  an  affidavit  stating  very  fully  the  circum- 
Capias.  Stances,  (o)  But  as  the  statute  12  G.  1,  c.  S9,  docs  not  limit  an 
arrest  to  actions  for  debts,  a  judge  might  make  an  order  to  hold 
to  bail  in  every  description  of  action,  and  for  every  tort  if  he 
should  think  fit,  and  it  is  usual  to  make  an  order  to  hold  to  bail 
in  an  action  for  a  battery  or  imprisonment  committed  on  board 
a  ship,  or  abroad,  when  it  is  sworn  that  it  is  expected  that  the 
defendant  will  leave  England,  and  thereby  render  it  doubtful 
whether  the  plaintiff  will  ever  be  able  to  enforce  payment  of 
the  damages  that  it  may  be  expected  will  be  recovered,  unless 
he  have  the  security  of  bail,  (p) 


Reasons  in  fa- 
▼our  of  arrest- 
ing. 


(o)  Hadderweik  v.  Caimurf  Barnes,  61; 
Russell  V.  Gately,  id.  76;  Le  Writ  v. 
Tokher,  id.  79 ;  Whiitingham  v.  CogUan, 
id.  80 ;  Keynoldson  v.  Blades,  id.  106  ; 
StapUlon  V.  Baron  de  Stark,  id.  109  ;  Pr. 
Reg.  63,66;  Tidd,  172. 

(p)  See  coses,  Tidd,  173  to  178.  As  to 
the  foreign  law  of  arrest,  see  Code  Nap. 
and  4  Pordessus,  fSb  ;  De  la  Contrainte 
par  Corps.  In  some  parts  of  the  Conti- 
nent, as  at  Frankfort-sur-Main,  there  may 
be  an  arrest  opon  au  English  jodgment, 
or  on  a  bill  of  exchange,  &c. 

Probably  in  this  commercial  country, 
where  the  giving  credit  may  be  essen- 
tial, the  law  of  arrest,  as  it  stands,  is  not 
so  objectionable  as  some  have  insisted, 
but  only  its  abuse.  It  is  a  moral  obliga- 
tion of  every  individual  to  ascertain  with 
certainty  his  ability  to  pay  with  punctu- 
ality before  he  contract  a  debt ;  and  if 
he  do  not  punctually  perform  his  engage- 
ment, he  has  been  guilty  of  deception 
that  may  be  equivalent  to  actual  fraud  in 
its  consequences  to  the  creditor.  It  Is 
therefore  of  importance  to  the  creditor 
that  he  should  be  afforded  a  speedy  and 
secure  mode  of  enforcing  payment,  with- 
out which  he  might,  perhaps,  in  his  turn, 
be  unable  to  perform  his  own  engage- 
ments, and  his  own  ruin  might  be  the  re- 
suit,  whilst  the  unprincipled  debtor 
might  be  continuous  in  his  career  of  ex- 
travagance. Debtors  should  be  protected 
from  unnecessarily  harsh  measures,  and  in 
practice  an  arrest  should  not  be  resorted 
to  excepting  when  there  is  imperative 
necessity,  and  should  never  be  adopted  as 
a  means  of  revenge.  But  on  the  other 
hand,  the  just  interests  of  creditors  ought 
not  to  be  lost  sight  of,  still  less  sacrificed, 
in  favour  of  at  least  nn  incautious  debtor. 
We  have  already  made  some  observa- 
tions fur  and  against  proceeding  by  ar- 
rest, (ante,  137  to  140,)  but  the  subject 
deserves  further  consideration. 

Experience  and  observation  establish 
tliat  the  majority  of  altoriiies  and  solici- 
tors, and  all  who  are  respectable,  endea- 
vour to  moderate  the  desire  of  clients  to 


arrest  a  debtor.    The  following  reasons 
for  or  against  an  arrest  may  be  suggested 
to  the  client,  and  some  have  been  already 
stated,  (ante,  137  to  140).    Fim,  and 
principallv,  the  security  of  the  defendant 
being  forthcoming  at  the  determination  of 
the  suit  so  as  to  be  compelled  to  pay  the 
debt  and  costs,  or  render  himself  to  pri- 
son, or  bis  bail  doing  so  for  him,  inny  be 
essential;  for  otherwise,  just  before  ex- 
ecution, the  defendant  may  remove   bis 
property  and  himself  to  a  foreign  country, 
and  the  plaintiff  may  lose  his  debt  and 
the  costs  expended  in  endeavouring  to 
recover  it.     Secondly,  The  probability  of 
the  defendant  paying  the  debt  and  costs 
within  the  twenty-four  hours  allowed  him 
before  he  can  legally  be  taken  to  prison, 
so  as  to  avoid  exposure,  and  trouble  to 
friends  to  become  bail  to  the  sheriff,  with 
an  increase  of  expense,  when,  if  he  were 
only  served  with  process,  he  might  from 
indolence  or  perversene&s  neglect  to  exert 
himself  to  discharge  the  debt.     Thirdly, 
The  chances  of  the  defendant  either  not 
being  able  to  procure  oslW  above  to  jns* 
tify,  or  of  accident  preventing  them  from 
attending  in  due  time,  or  some  flaw  In 
the  defendant's  proceedings;   in  conse- 
quence of  which,  as  technically  termed, 
the  sheriff  may  be  fixed,  and  compelled  to 
pay  the  debt  and  costs,  or  be  attached. 
Fourthly,  If  hail  above  be  perfected,  per- 
haps on  the  trial  it  may  turn  out  that  one 
of  them  was  a  material  witness  for   the 
defence,  and  that  from  want  of  having 
changed  such  bail   in  due  time,  the  de* 
fendant  will  be  deprived  of  his  testimony, 
and  on  that  account  fail  in  perhaps  an 
unjust  or  mere  technical  defence.  Fifthhf, 
The  bail  being  responsible  for  the   re- 
sult, will  probably  watch  the  defence,  and 
as  they  will  be  liable  to  pay  the  increased 
costs,  or  render  the  defendant,  they  will 
stimulate  the  defendant  to  settle  the  ac« 
tion,  and  assist  him  in   so  doing;    or, 
sixthly,  they  may  threaten  to  render  the 
defendant,  and  to  avoid  which  he  will,  if 
possible,   raise  and   pay   the  money  to 
avoid  imprisonment.        y--^  i 
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But  there  may  be  practically  very  important  reasons  against  CHAP.  VIII. 
•rrest ;  thus,  first,  that  a  plaintiff  by  swearing  to  a  debt  incurs    ^»oc««»«''o« 
the  risk  of  an  immediate  indictment  for  perjury,  supported  by       Capias. 
the  evidence  of  the  arrested  defendant,  and  which,  even  if  uiti-  Reasons  against 
mately  unsuccessful,  would  occasion  great  uneasiness  of  mind  ^''^'^^^i^S* 
and  anxiety  amongst  his  friends  during  its  pendency,  and  per- 
haps an  injurious  suspicion  that  the  prosecution  is  well  founded ; 
and  even  though  a  claimant  be  positive  that  a  named  sum  is 
due  to  him,  yet  it  is  unsafe  to  swear  to  the  debt,  unless  he  is  in 
possession  of  certain  evidence  to  prove  it  on  the  trial  of 
an  action  at  law.  (q)    Secondly  is  to  be  considered,  the  liabi* 
lity  at  common  law  to  an  action  for  a  malicious  arrest  in 
case  the  fiill  sum  sworn  to  should  not  ultimately  be  proved  to 
be  due,  in  consequence  of  the  failure  in  proof  on  the  part  of 
the  plaintiff,  or  of  the  defendant  proving  a  set-off,  which  the 
plaintiff  had  forgotten,  reducing  the  balance  below  the  sum 
sworn  to ;   although  it  would  seem  that  to  sustain  such  action 
there  should  be  not  only  evidence  of  the  want  of  probable 
cause  for  the  arrest,  but  also  that  it  was  malicious. (r)    But  it 
should  seem  that  the  question  of  malice  is  to  be  left  to  a  jury, 
and  that  from  the  absence  of  probable  cause  the  jury  may  infer 
malice,  (tf)     Thirdly,  the  probability  that  if  an  actual  arrest 
should  be  for  a  sum  much  larger  than  that  recovered  by  verdict 
and  judgment,  the  Court  would,  under  the  43  G.  S,  c.  46,  dis- 
allow the  plaintifi*'s  costs,  and  award  costs  to  the  defendant.(/) 


(f)  Ant9,  118;  Summert  T.Gnmenor, 
4T7r.  tVt;  Griffith  v.  Pointan,  t  Nev.& 
Blaii.675,S.P. 

(r)  Spenee  v.  Jatob,  1  M.  &  M.  «60 ; 
S  Stark,  on  Evid.  49S,  n.  (k) ;  and  see 
d'lstinetion  in  DowUm  t.  Brett,  10  B.&  C. 
118 ;  ftnd  see  case  at  Gaildhall,  October, 
I8t5,  S  BIm.  Com.  If 6,  in  note. 

(s)  AttUin  r,  Debenhamt  9  B.  &  C. 
1S9;  4  uf.  SI ;  S  Stark.  Evid.  499,  n. 
(c);  Cctlm  T.  Jame$,  1  Barn.  &  Adol. 
Its ;  3  Bia.  Cora.  tt6,  in  note. 

(0  Sumrn/tn  t,  Grotvenmr,  4  T^r.  fH ; 
Hows  T.  Rhodes,  4  Ti^r.  f  16.  Aliter,  if 
«  sowller  soin  be  paid  into  Court  and 
taken  out  by  plaintiff.  As  to  necessity 
for  rndnml  mmt  to  entitle  a  defendant  to 
coats,  see  Bofw  t.  Pitting,  4  Tyr.  «31. 
The4S0.S,  C.46,  is  now  Tery  liberally 
construed  ff^tnst  arrests  when  a  plainlitf 
does  not  recover  so  mnch  as  he  swore  to. 
It  extends  to  claims  redoced  below  the 
sum  sworn  to  by  an  awards  9  Crorap.  & 
Mee.  S44 ;  Summers  v,  Grosvenor,  4  Tyr. 
%ft ;  Griffiths  ▼.  Pointm,  f  Nev.  &  Man. 
675.  And  it  soffices  to  prove  the  want 
of  reasonable  or  probable  cause  fur  the  ar- 


rest, and  it  is  not  necessary  to  prove  ma* 
lice.  And  although  the  plaintiff  failed  in 
eslabirshing  the  sum  sworn  to  on  account 
of  some  legal  objection,  or  from  inability 
to  prove  the  defendant's  verbal  promises 
to  pay,  and  from  receipts  being  unstamped, 
yet  the  case  was  held  within  the  43  G.  3, 
c.46,  DowUm  v.  Brelt,  10  B.  &  C.  117; 
Krle  V.  Wynne,  3  Tyr.  586.  And  if  a 
buyer's  claim  is  merely  for  un/i^tf ((fated 
damages,  as  in  case  of  a  breach  of  war« 
runty,  and  he  nevertheless  venture  to 
swear  to  a  debt  as  for  money  had  and  re* 
ceived,  the  arrest  is  considered  to  have 
been  without  reasonable  cause,  and  he  may 
be  deprived  of  his  costs,  Gompertt  v. 
Denton,  3  Tyr.  *2$i.  So  if  a  vendor  arrest 
for  the  full  price  of  goods  when  half  the 
price  was  to  be  paid  by  a  bill  at  three 
months  not  expired,  the  case  is  within  the 
act,  Day  v,  Picton,  10  B.  &  C.  1«0 ;  and 
so  >Ahere  the  plaintiff  had  agreed  (o  take 
hack  goods  he  had  sold  to  the  defend- 
ant, and  which  were  of  bad  manufacture, 
and  yet  he  arrested  the  defendant,  he  was 
curapellcd  to  pay  casts,  Lenley  v.  Bates^ 
%  Tjr.  7ib',  2  Cromp.  &  Jer.  659. 
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Fourthly^  the  defendant,  and  perhaps  his  relatives  and  friends, 
stimulated  by  the  arrest  to  revenge,  vi'ill  probably  endeavour  to 
injure  the  plaintiff  in  his  business,  and  otherwise  will  take  ad- 
vantage of  every  irregularity  in  his  proceedings,  to  which  if  the 
defendant  bad  been  merely  served  with  process,  they  would  be 
ashamed  of  objecting.  Fifthly^  if  the  defendant  be  unable  to  pay 
aU  his  creditors,  he  will  probably  prefer  all  others  to  the  plain- 
tiff, and  just  on  the  eve  of  execution  for  the  debt  and  accumu* 
lated  costs,  will  effectually  assign  his  property  to  some  favoured 
creditor,  who  had  shewn  him  more  lenity,  and  leave  the  plaintiff 
to  lose  the  debt  and  costs.  («). 


Secondly,  When      Secondly,  Before  swearing  to  an  affidavit  of  a  debt  as  of 
can"be*"afclv"*  course,  or  to  an  affidavit  of  a  cause  of  action  in  order  to  obtain 
made  as  respects  a  judge's  Order,  it  is  essential  to  ascertain  whether  the  plaintiff 
debtT^  °     ^    ^^^  ^^  ^^  make  the  affidavit  of  debt  has  any  sufficient  legal  and 
admissible  evidence  to  prove  such  debt  upon  a  trial,  for  other- 
wise it  has  been  decided,  that  although  the  plaintiff  may  con- 
scientiously believe,  or  even  positively  know  that  the  debt 
justly  exists,  yet  he  ought  not  to  arrest  the  defendant,  for  if  he 
issue  bailable  process  and  do  not  succeed  in  proving  the  sum 


Other  reasons  ^u)  Holbwd  ▼.  Anderton,  5  Term  Re- 

against  arrest,  ports,  235.  To  the  above  legal  and 
practical  consequence,  others  of  a  moivl 
but  occasionally  important  nature  may  he 
added.  Thus  a  defendant  arrested  and 
pressed  bj  his  creditor,  may  give  way  to 
tDorbid  feelings,  and  rather  die  in  prison 
than  exert  himself  to  discharge  the  debt. 
The  plaintiff  will  have  throughout  the 
cause  to  encounter  the  positive  injury  to 
his  own  health,  or  at  least  his  mental  en- 
joyments, very  frequently  resulting  from 
the  indulgence  of  a  revengeful  spirit,  and 
the  reflection  that  he  has  toni  a  fellow- 
creature  from  his  family,  and  deprived 
him  of  the  means  of  supporting  them, 
and  sometimes  perhaps  separated  him 
from  a  dying  relative,  or  at  least  expe- 
dited his  debtor's  ruin,  without  any  benefit 
to  himself;  and  when  by  indulgence  he 
might  have  received  at  least  a  part  pay- 
ment, and  had  the  satisfaction  of  perceiv- 
ing that  his  debtor  had  overcome  his  dif- 
ficulties; besides  the  possibility ofa  change 
iu  his  own  circumstances,  and  of  his 
having  to  pray  indulgence  even  of  his  pre- 
vious debtor,  or  his  relatives  or  friends, 
and  when  he  must  expect  retribution,  and 
tliat  indulgence  will  be  shewn  or  withheld 
to  him  ««  he  had  evinced  it  to  others. 

It  is  much  to  be  feared  that  roost  ur- 
rests  are  made  in  indulgence  ofa  spirit  of 
fevenge,  a  motive  as  condemuable  as  jt  is 


prejudicial  to  the  individual  influenced  by 
it.  Many  instances  have  been  known  of 
creditors  having  threatened  to  arrest  even 
a  dying  man,  and  even  the  actual  arrest 
of  a  dead  body,  as  in  I  he  instance  of 
Dryden,  stated  by  Dr.  Johnson  in  his 
life,  but  which  Lord  EUenborough  de- 
clared to  be  an  indictable  offence,  Jonet 
V.  Aibumham,  4  East's  Rep.  455 ;  and 
1  Smith,  188.  Speaking  of  an  unfortu- 
nate debtor  with  a  family  of  seven  chil- 
dren, having  in  consequence  of  severe 
illness  been  sued  for  and  taken  in  execQ« 
tion  in  a  borougli  Court  for  a  debt  of  only 
eighteen  thiUingi,  one  of  the  editors  of  the 
first  influential  public  journals  in  a.d. 
18M,  thus  observed  : — "  Thus  was  a 
young  man  disgraced  like  a  felon,  his 
character  blasted,  all  the  worst  passions 
engendered,  familiarized  with  a  prison,  ren* 
dered  desperate  and  esas))erated  against 
the  laws  of  his  country,  irritated  to  the 
highest  degree  with  society  altogether  for 
permitting  the  infliction  of  such  severe 
punishment  upon  one  of  its  members 
merely  for  becoming  indebted  in  a  few 
shillings  whilst  temporarily  endeavouring 
to  save  a  starving  family,  and  all  this  oc- 
casioned by  an  honest  man  behig  out  of 
employment  for  a  short  time,  and  owing 
without  costs  only  four  shiilingsfor  bread, 
which  for  the  moment  he  was  unable  to 

pay." 
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swora  to  to  have  been  due,  he  may  at  least  be  subjected  to  chap.  viii. 
costs  under  43  G.  8,  c.  46,  s.  3.  (r)  Pboc.epinob 


ON 

Capias. 


Thirdly^  The  next  inquiry  must  be,  whether  the  defendant  Thirdly,  Of  the 
has  any  general  or  qualified  or  temporary  privilege  from  arrest  ma'^bearreited 
that  would  render  any  affidavit  useless.    The  privileges  from  &nd  of  the  ffri- 
arrest  are  either  general  and  absolute,  or  limited  and  qualified  ^f"^"*"  ^^' 
as  to  time  or  place,  and  are  expressly  reserved  and  continued 
as  before  by  2  W.  4,  c.  39,  s.  19.  (x) 

Those  of  the  former  nature  include  the  King^s  immediate  Absoiate  tnd 
attendants  and  domestic  servants,  such  as  one  of  the  chaplains  £r«from«n«»t 
of  the  king,  who,  however  numerous,  cannot  be  arrested 
without  leave  of  the  Board  of  Green  Cloth,  (y)  or  a  domestic 
herald  of  the  king,  if  shewn  to  be  in  his  actual  service,  but 
not  otherwise,  (z)  and  others  who  can  shew  that  they  are 
bound  to  attend  the  king  when  required ;  though  the  Courts 
are  reluctant  to  discharge  a  defendant  from  an  arrest  at  his 
instance,  unless  he  shew  that  he  has  at  least  once  actually 
attended  the  king,  and  continues  liable  to  do  so.  (a)  All  the 
Royal  Family  and  Ambassadors  and  their  servants  are  also  pri- 
vileged. (6)  So  are  Peers,  whether  English,  Scotch,  (c)  or 
Irish,  (c)  although  they  have  not  any  right  to  sit  in  the  House  of 
Lords,  (c)    Peeresses,  and  Members  of  the  House  of  Commons,  (d) 


(v)  Griffitht  V.  Poinlon,  2  Nev.  &  Mao.  hot  not  one  of  those  who   sat  in   par- 

675  ;  Sunmen  t.  Grotvenor,  4  T^r.  9tt,  liament,  being  arrested,  mofed  the  Court 

ii)  Tidd,  190  to  316.  of  Common  Pleas  to  be  discharged,  as 

y)  Prior  t.  Dryden,  Exchequer,  31st  being  entitled  by  the  act  of  the  Union  to 

January,  1835.  all  the  pririleges  of  a  peer  of  Great  Bri- 

(z)  LMlie  V.  Ditney,  9  Legal  Observer,  tain,  except  a  seat  in  parliament,  and 

172.  prajed  an  attachment  against  the  bailiff, 

(a)  Luntley  v.  Baltine,  t  Bam.  &  Aid.  upon  which  a  rule  was  made  to  shew 

234.  cause.    And  thereupon  the  bailiff  made 

(6)  But  the  alleged  servant  must  be  in  an  affidavit,  vis.  what  was  considered  an 

the  aetval  service  and  employ  of  the  am-  exculpatory,  that  when  he  arrested  the 

bassador.    A  chorister  ^d^'de  hired  and  said  lord  he  was  so  mean  in  his  apparel 

paid   for  singing  in  a   Roman  Catholic  as  having  a  worn  out  suit  of  clothes  and 

cbapel  of  au  ambassador  may  be  privf-  a  dirty  shirt  on,  and  but  sixpence  in  his 

ieged ;   but  quare  whether  the  goods  of  pocket ;  that  he  could  not  suppose  him 

such  party  are  privileged  against  a  dis-  to  be  a  peer  of  Great  Britain,  and,  there- 

triogas  or  fi.  fa.  Fither  v.  &gret,  3  Tyr.  fore,  through  inadvertency  arrested  him. 

184.  The  Court  discharged  the  lord,  and  made 

(c)  See  recent  cases  as  to  the  privileges  the  bailiff  ask  pardon,  Lord  Mordington** 

of  Irith  peers,  Coatet  v.  Lord  Hawarden,  aut,  Fortescue,  165. 

7  B.  &  C.  388,  and  of  a  Scotch  peer,  (d)  And  if  a  person  who  has  been  ar- 

I>f^6y  V.  Earl  of  Stirling,  8  Bing.  55 ;  rested  become  a  member  of  parliament, 

and  as  to  the  privileges  of  Scotch  peers  the  Court  on  motion  pending  the  action 

from  arrest,  although  not  one  of  the  six-  will  order  an  exoneretur  to  be  entered 

teen  peers  summoned  to  parliament,  the  on  the   bail-piece,   Phillip  ▼.  WelUsley, 

following  amusing  case  is  in  point.    The  1  Powl.  9. 
Lord  Mordington,  who  was  a  Scotch  petr. 
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CHAP.  VIII.  the  Judges,  and  even  Serjeants,{e)  and  Attomies  and  Solicitors 
^*^""*""*  who  have  taken  out  their  certificates,  and  practised  within  a  year 
Ca>ii».  and  in  more  than  a  single  instance,  (/)  (excepting  when  sued  by 
a  side  clerk  of  the  Court  of  Exchequer.)  (g)  Bankrupts  who 
have  obtained  their  certificates  without  fraud ;  Insolvent  Debtors 
duly  discharged;  married  women  who  have  not  obtained  credit 
by  deceptive  means,  corporations  and  kundredors,  and  exe* 
tutors  and  administrators,  when  sued  in  their  representative 
character,  have  also  a  general  privilege  from  arrest. 


Temporary  and 
qualified  privi* 
legea. 


Temporary  or  qualified  privilege  from  arrest  extends  to  all 
persons,  either  necessarily  or  of  rigkt,  attending  any  Court 
or  forum  of  Justice^  whether  as  a  party  interested  or  as  a 
witness,  barrister,  attorney  or  juror,  and  eundo,  mArando  et 
redeundo,  i.e.  going  to,  staying  at,  or  returning  from  the 
Court,  (A)  or  on  a  matter  of  arbitration  referred  to  a  private 
arbitrator ;{{)  and  a  party  whilst  proceeding  to  a  Court  to  be 
present  on  the  trial  of  his  cause,^^)  and  a  petitioning  creditor 
returning  from  attending  before  the  commissioners,  though 
merely  to  watch  the  proceedings  and  o£Per  himself  as  assignee, 
are  thus  privileged.  (^)  Barristers  are  not  only  privileged 
whilst  going  to  or  attending  or  returning  from  any  Court  on 
a  particular  day,  but  are  so  also  throughout  an  entire  cir- 
cuit, (m) 

But  the  privilege  from  arrest  eundo,  m6rando,  et  redeundo  is 
confined  to  civil  proceedings,  and  a  defendant  who  has  been 
in  custody  on  a  criminal  ckarge  oi  felony ,  and  has  been  ac* 
quitted  and  discharged,  is  not  privileged  from  arrest  on  his 
return  home ;  and  the  Court  will  not  relieve  him  from  such 
arrest,  (n)  unless  it  appear  that  his  apprehension  on  the  crimi- 
nal chaise  was  a  contrivance  by  the  plaintiff  to  get  him  into 
custody  in  the  civil  suit,  (o) 

As  regards  attomies  their  general  privilege  from  arrest  is 
preserved  by  S  W.  4,  c.  S9,  s.  19*  {p)  But  it  has  been  recently 


!?> 


(«)  1  Arch.  K.  B.  4lh  cd. 
r )  1  Dowl.  Rep.  208  j  2  W.  4,  c.  39, 

8.19. 

{g)  Stokes  V.  White,  1  Cromp.  M.  & 
R.  223. 

(h)  Rex  V.  Blake,  «  Ncv.  &  Mun.  31 2. 
A  party  to  a  writ  uf  error  or  appeal  in 
the  House  of  Lords  may,  on  petition, 
obtain  an  antecedent  protection  against 
his  arrest  pending  the  hearing,  see  Pal- 
mer's Pr.  85. 

(i)  Spence  ▼.  Stuart,  3  East,  89;  Ban- 


dali  V.  Gumey,    3  Barn.  &  Aid.  953; 

1  Chit.  Rep.  679,  S.C. 

(fc)  Pitt  V.  Evans,  2  Dowl.  22S. 
h)  Selbjf  V.  HilU,  8  Bing.  166. 
(m)  Hippesley's  case,  1  H.  Bla.  636 ; 
Lumley  v. ,  l  Crorap.  &  Mec.  579; 

2  Dowl.  51. S.C. 

(n)  Goodwin  v.  Lordon,  1  Adol.  k  EHis, 
378  ;  3  Nev.  &  Man.  879. 

(o)  WelU  V.  Gumey,  8  B.  &  A.  220 ; 
Barratt  v.  Price,  1  Dowl.  725. 

(p)  Ante,  153. 
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decided  that  according  to  the  rule  in  the  Exchequer^  there  is   CHAP«  viti. 
no  privilege  against  privilege,  and  that  Side   Clerks  of  the    '*''°^^^'»^«« 
Exchequer  are  still  entitled  to  arrest  attornies  of  the  other       Capiaj. 
Courts  by  capias  of  privilege ;  (r)  but  that  privilege  does  not 
extend  to  attornies  of  the  other  Courts,  and  therefore  an  attor- 
ney of  the  King's  Bench  cannot  arrest  an  attorney  of  the  Com- 
mon Pleas,  or  vice  versa,  {s) 

If  a  plaintiff*  or  his  attorney,  knowing  that  a  defendant  is 
privileged  from  arrest,  wilfully  arrest  him,  a  special  action  on 
the  case  may  be  supported,  but  not  otherwise ;  if)  nor,  as  it 
seems,  can  in  any  case  an  action  of  trespass  for  arresting  a  pri- 
vileged person  be  sustained ;  so  that  it  is  not  prudent  to  risk 
an  action  for  arresting  a  privileged  person,  unless  clear  evi- 
dence of  the  defendant's  knowledge  of  the  privilege,  if  not 
malice,  can  be  adduced,  (te) 

The  recent  general  rule,  Hilary  T.  2  W.  4,  r.  7,  prohibits  a 
second  arrest  afler  non  pros,  nonsuit  or  discontinuance,  without 
first  obtaining  a  judge's  order  for  the  purpose,  (x)  But,  as 
presently  shown,  a  second  arrest  may  be  made,  even  upon  the 
same  affidavit  and  process,  where  the  defendant  has  obtained 
bis  release  by  misrepresentation  or  fraud,  or  by  giving  a  check 
that  is  not  honoured,  (y) 

Fcwrthlyy  The  12  G.  1,  c.  29,  s.  2,  requires  an  affidavit  to  Fonnhiy,  Of 
be  made  SLud  filed  of  a  catise  of  action  to  the  extent  of  10/.  or  ]i^davu7o*hoid 
upwards,  before  the  issuing  of  any  bailable  process,  and  which  ^^  *«»'• 
was  increased  by  7  &  8  G.  4,  c.  71,  to  201.  or  upwards,  and  ^^'J^'b^  .'utuL 
must  by  that  statute  and  43  G.  3,  c.  46,  be  of  an  original  cause  and  rules. 
ofactiony  over  and  above  costs,  charges  and  expenses,  and  in 
tbe  counties  palatine  to  the  extent  of  50/.  (z)    The  12  G.  1, 
c  89,  s.  2,  enacts,  that  such  affidavit  may  be  made  before  any 
judge  or  commissioner  of  the  Court,  out  of  which  the  process 
shall  issue,  authorized  to  take  affidavits  in  such  Court,  or  else 
before  the  officer,  who  shall  issue  such  writ,  or  his  deputy, 
and  who  is  to  have  a  fee  of  Is.  for  such  affidavit,  and  no  more ; 
section  2  enacts,  that  unless  such  affidavit  of  the  plaintiff's  cause 
of  action  be  made,  the  plsAniiff  shall  not  proceed  to  arrest  the 


(r)  Stchr  v.  White,  1  Cn  M.  k  R.  (x)  See  the  instances  in  which  a  se- 

ttS.  cond   arrest  roaj  be  ordered.   Anon.  1 

(f)  See  obflenrations  in  Stoker  ▼.  White,  Dowl.  69 ;  MetUs  v.  Evans,  1  Crorap.  & 

1  Cr.  M.  &  R.  2S0.  ,  J.  8«;    Hamilton  t.  Pitt,  7  Ding.  »S0; 

(t)  Stoker  V.  White,  1  Cr.  Mi  &  R.  Wilson  v.  Httmer,  8  Ring.  54. 

«t55  4  Tyr.  786.  (y)  Cantellow  v.  Freeman,  1  Cromp.  & 

(u)  Id, ibid.',  Tmriton  r,  Fiiher,  t  Doog.  M.  536. 

671.  (f)  r  &  S  G.  4,  C.  71. 
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OF  THE  WRIT  OF  CAPIAS^ 


CHAP.  VIII. 
Fboceedinos 

ON 

Capias. 


Affidavit  not 
considered  the 
commencement 
of  action. 


Title  of  affida- 
Tit  not  to  be  in 
a  cause. 


defendant.  It  should  seem,  therefore,  if  there  should  be  no 
affidavit  whatever,  an  arrest  would  be  void,  and  subject  the 
plaintiff  and  his  attome}'  to  an  action  for  false  imprisonment,  (a) 
and  a  small  mistake,  as  maketh  and  saith,  omitting  '*  oath,"  or 
maketh  oath  and  said,  (instead  of  saith,)  would  be  fatal,  {b) 
But  the  consequences  of  a  mere  imperfection,  constituting  an 
irregularity,  would,  at  least  as  regards  the  interference  of  the 
Court  on  motion,  be  aided  by  putting  in  bail  above,  (c)  The 
general  rule,  Hilary  term,S  W.  4,  r.  7,  prohibits  a  second  arrest 
after  non  pros,  nonsuit  or  discontinuance,  without  the  order  of 
a  judge  ;{d)  and  the  8th  rule  requires  affidavits  to  hold  to 
bail  for  money  paid  to  the  use  of  the  defendant,  or  for  work 
and  labour  done,  to  swear  that  the  money  was  paid,  and  the 
work  done  at  the  request  of  the  defendant ;  (e)  and  rule  9 
orders  that  no  supplementary  affidavit  shall  be  allowed  to  sup* 
ply  a  deficiency  in  an  affidavit  to  hold  to  bail.  (/) 

An  affidavit  to  hold  to  bail  is  not  considered  as  the  com- 
mencement of  the  action,  or  as  a  proceeding  therein;  and 
therefore,  although  an  action  be  discontinued,  such  termination 
of  the  suit  will  not  affect  the  affidavit,  but  it  may  be  again 
acted  upon  in  support  of  a  fresh  action,  and  a  new  affidavit  is 
not  necessary,  (g)  For  the  same  reason,  as  there  is  no  action 
pending,  such  affidavit  is  not  to  be  intituled  in  any  cause  as 
between  the  parties  or  otherwise,  and  it  would  be  improper  to 
describe  the  claimant  or  debtor  as  plaintiff  or  defendant,  (h) 


Form  and  re- 
quisites of  such 
affidaTit.(t) 
Title  of  Court, 
but  not  in  any 
cause. 


An  affidavit  to  hold  to  bail  is  in  general  intituled  in  the 
Court  in  which  it  is  to  be  used,  as  thus  :  '^  In  the  King's  Bench," 
or  "  In  the  Common  Pleas,''  or  **  In  the  Exchequer  of  Pleas."  (i) 
The  fourth  rule  of  Court  of  Hilary  term,  2  W.  4,  directs  that  an 
affidavit  sworn  before  a  judge  of  any  of  the  Courts  of  King's 
Bench,  Common  Pleas  or  Exchequer,  shall  be  received  in  the 


(a)  Olaver  v.  Price,  3  Dowl.  261. 

(b)  Harwood  ¥. ,  1  Gale's  Rep. 

Exch.  47. 

(c)  Per  Bay  ley,  J.,  Dalton  v.  Barnes, 
]  Maule  &  S.  250;  IT  Argent  ▼.  Vivant, 
1  East,  230 ;  Shauman  v.  WhalUy,  6 
Taunt.  185;  5  Moore  &  S.  94;  lldd, 
188. 

(d)  See  Jervis's  Rnles,  4S,  note  (h), 
for  the  prior  decisions. 

(«)  See  prior  decisions,  Jervis*8  Rules, 
44 ;  and  that  a  preceding  requett  is  neces- 
sai^,  see  observations,  &all  v.  Partridge, 
8  Term  Rep.  310 ;  and  1  Saunders'  Rep. 
264,  note  (1);  see  decisions  in  the  King's 
Bench  and  Exchequer  to  the  same  effect 
before  this  rule,  Retva  v.  Uueker,  3  Tjr. 


161 ;  2  Crom.  &  Jenr.  44,  S.  C. ;  Mw^ 
shaU  T.  Davison,  2  Tjr.  315;  but  the 
Court  of  Common  Pleas  held  otherwise, 
Re€ve$  V.  Hucker,  2  Crom.  &  Jer.  44, 
aud  therefore  the  Rule  of  Hilary  term,  2 
W.  4.  was  promulgated. 

(/)  See  Jervis's  Rules,  44,  note(;)> 
and  Tidd,  189. 

(g)  Richardt  v.  Stuart,  10  Bing.  322 ; 
3  Moore  &  S.  778 ;  Coppin  t.  Pttter,  10 
Bing.  44]. 

{h)  Ur^kart  v.  Diek,  S  Dowl.  17;  9 
Legal  Obs.  222. 

(t)  See  the  general  requisites  of  aflida- 
vits  and  exoeptioo,  pott,  Chapter  on  Mo* 
tioDs ;  and  1  Arch.  K.  B.  96. 


Digitized  by 


Google 


AND  PROCBEDINGS  THEREON.  333 

Court  to  tcMch  such  judge  belongs,  although  not  intituled  of  CHAP.  Vlil. 
that  Court ;  but  not  in  any  other  Court,  unless  intituled  of  the    P"^^^*^'''^' 
Court  in  which  it  is  to  be  used.  (A)    But  that  rule  does  not       Capias. 
apply  to  an  affidavit  sworn  before  a  commissioner  of  one  of  the 
Courts^  if  by  the  jurat  it  appear  to  have  been  sworn  before  such 
commissioner ;  even  in  Scotland,  it  need  not  be  intituled  of  the 
Court*  (Q    The  affidavit  should  not  be  intituled  in  any  cause, 
because  it  is  sworn  before  the  inception  of  an  action,  (m) 

In  the  King's  Bench  there  was  an  express  rule  of  Court,  Deponent's 
requiring  the  true  place  of  abode  and  addition  (i.  e.  rank,  de-  "f  Mnk.^'dcll^^^^ 
gree,  profession,  trade  or  occupation,  8cc.)  of  every  person  profession,  oc- 
making  any  affidavit  to  be  inserted  therein ;  (n)  but  there  was  ^P"*'''"»  ^  *' 
DO  such  rule  in  the  Common  Pleas,  (o)  Now,  however,  the 
general  rule  for  all  the  Courts  of  Hilary  term,  2  W.  4,  r.  6,  ex- 
pressly orders  that  *'  the  addition  of  every  person  making  an 
affidavit  shall  be  inserted  therein ;"  (p)  and  if  the  statement  of 
the  deponent's  present  residence  or  place  of  abode,  or  proper 
addition,  should  be  omitted  in  an  affidavit  to  hold  to  bail^  the 
defendant  arrested  thereon  would  be  discharged  out  of  custody, 
or  the  bail  bond  cancelled,  on  the  defendant's  entering  a  com- 
mon appearance,  {q)  The  object  of  these  rules  was  the  better 
to  identify  the  deponent,  so  that  the  proper  party  might  after- 
wards be  indicted  in  case  of  perjury;  and  the  last  general  rule 
extends  as  well  to  affidavits  in  an  advanced  stage  in  the  cause, 
as  to  affidavits  to  hold  to  bail,  (r)  But  it  has  been  decided 
that  the  residence  of  a  deponent  is  properly  stated  "  as  clerk 
to  S»  A.  and  J.  J.  S.  of  Chiswell  Street,  in  the  county  of 
Middlesex,  Stable  Keeper,"  without  more  particularly  stating 
his  own  residence.  («)  But  there  is  no  necessity  to  state 
the  residence  of  the  defendant  when  .not  a  deponent,  and 
if  unnecessarily  stated  in  the  affidavit,  a  variance  in  the  de- 
scription of  the  residence  in  the  capias  will  not  be  material,  {t) 
It  would  be  difficult  to  enumerate  all  the  decisions  on  the  older 
rules  of  Court  relating  to  the  consequence  of  insufficient  state- 


(fc)  See  Jcms's  Rules,  4«,  note  (e).  (o)  6  Taunt  73 ;  Tidd,  179. 

(0  Urquhart  v.  Dick,  3  Dowl.  17 ;  9  (p)  See  Jcrvis's  Rules,  43,  note  (/) ; 

Legal  Obs.  9tt ;  and  see  Bland  t.  ]>rake,  and  prior  decisions  still  applicable,  Tidd, 

1  Chitty's  R.  163 ;  Hawell  ▼.  WiUdnt,  7  179. 

Bar.  &  Cres.  783.  (q)  Lawson  v.  Case,  1  Cromp.  &  M. 

(m)  R.  T.  37  G.  3,   7  T.  R.  454.  in  481 ;   Jarrett  r.  Dillon,  1  East,  18;    1 

K.  B.,  but  formerly  contra  in  C.  P.  Tidd,  Arch.  K.  B.  96. 

174.  (r)  Lawton  ▼.  Cau,  1  Crom.  &  M.  481. 

(a)  Rale  Mic  l5  Car.  t,  reg.  1,  K.  B ;  (s)  AUxander  v.  MiUon,  t  T^r.  495 ; 

R.  M.  37  G.  3,  7  Term  R.  454  j  Jtmntt  2  Crom.  &  J.  4«4,  S.  C. 

▼.  Dillon.  1  East,  18,  330  j  «  Bar.  &  («)  Buffle  v.  Jac/c«)n,    2   Dowl.  505  j 

Cres.  563  5  4  Taunt,  154.  Wtiik  v.  Longford,  id.  498. 
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CHAP.  vm. 

Proceedings 

ON 

Capia9. 

Statement  of 
the  names  of 
the  parties. 


Cause  of  action 
and  requisite 
precision  in 
statement  tliere- 
of  in  affidavit 


The  principle 
upon  which 
great  certainty 
and  precision 
required  in  an 
affidavit. 


ments  of  the  addition  of  abode  or  degree^  in  affidavits  to  hold 
to  bail,  most  of  them  have  been  collected  in  the  best  modern 
works,  {u) 

The  names  of  the  parties,  especially  of  the  defendant,  must  be 
accurately  stated ;  but  we  have  seen  that  the  recent  act,  3  &  4 
W.  4,  c.  42,  s.  12,  and  rule  32,  Hilary  term,  2  W.  4,  introduced 
exceptions,  where  the  plaintiff  had  used  due  diligence  to  as- 
certain the  correct  name,  (x) 

The  statutes  12  G.  1,  c.  19,  s.  2,  and  43  G.  3,  c.  46,  s.  1, 
7  &  8  G.  4,  c.  71,  sA,  require  the  affidavit  to  show  ^'  an  ori' 
ginal  cause  of  action  to  the  extent  of  20/.  or  upwards.**  The 
term  "  original  was  introduced  to  prevent  an  arrest  for  a 
claim  increased  by  costs.  The  words  "  cause  of  action'*  mean 
B.  present  riff kt  of  action,  and  as  regards  affidavits  to  bold  to 
bail,  import  a  contract  or  liability  express  or  implied,  and  a 
breach  of  such  contract,  and  is  confined  only  to  debts  com- 
pletely overdue,  so  as  to  exclude  a  claim  debitum  in  present!, 
but  solvendum  in  futuro,  unless  a  judge  should  think  fit  to 
make  his  special  order  to  hold  to  bail,  and  which  he  sometimes 
will  do,  even  for  an  assault  and  battery,  especially  when  com- 
mitted by  a  naval  person,  who  is  likely  to  leave  the  kingdom, 
and  perhaps  will  long  continue  abroad.  The  affidavit  must 
therefore  be  certain  and  explicit,  and  so  positive  as  to  a  sub- 
sisting  and  continuing  debt,  that  in  case  it  be  untrue,  the  party 
making  it  will  be  liable  to  an  indictment  for  perjury ;  (y)  and  it 
must,  in  technical  language,  be  certain  to  every  intent,  and 
cannot  be  supported  by  mere  inference  or  legal  deduction,  or 
conclusion,  («)  and  should  at  least  contain  such  averments,  and 
certainty  as  would  be  essential  on  special  demurrer  to  a  de- 
claration,  or  at  least  it  should  be  as  certain  as  a  count  in  a  de* 
claration,  and  which  indeed  must  afterwards  conform.  It  has 
been  well  observed  that  the  strictness  required  in  affidavits  to 
hold  to  bail  is  required  not  only  to  protect  the  liberty  of  the  sub- 
ject and  guard  defendants  against  the  consequences  of  perjury, 
but  also  to  guard  those  who  make  the  affidavit  against  any 
misconception  of  the  law,  and  that  therefore  the  leaning  should 
always  be  to  great  strictness  of  construction,  where  one  party 
is  to  be  deprived  of  his  liberty  by  the  ex  parte  act  of  another,  (a) 


(u)  Tidd,  9lh  ed.  102  to  190;  1 
Arch.  K.  B.  4lh  ed.  97  to  103. 

(f)  Antt^  165,  166.  See  the  decisions 
and  forms,  1  Arch.  K.  B.  97. 

(2;)  Tidd,  18'2 ;  Tucker  t.  Francis,  4 
Bing.  142  ;  Bennett  v.  Dawion,  id,  609. 

(«>  Smith  V.  Escudier,  3  Tjr.  219. 


(a)  Per  Lord  Ellenborough,  in  TayUr 
V.  Forbes,  10  East,  516;  and  see  Bract- 
shatD  V.  Saddlineton,  7  East,  95  ;  and  see 
observation  of  vaughan,  B.,  in  Toumtmd 
Y.  Bumi,  2  Crom.  &  J.  471 ;  and  see  in- 
stances 1  Arch.  K.  B.  97. 
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Thus  a  person,  who  had  of  his  own  accord,  and  without  re-  CHAP.  VIII. 
quest,  paid  money  or  performed  work  for  the  benefit  of  ano-  P»oc»bdxno» 
ther,  might  fancy  he  was  entitled  to  swear  that  the  defendant  Capias. 
was  indebted  to  him,  whereas  the  law  declares  that  a  per- 
son cannot  so  constitute  himself  creditor  of  another  without 
his  concurrence,  and  therefore  the  recent  rule  requires  the 
deponent  to  swear  that  the  money  was  paid  or  the  work  done 
at  the  request  of  the  supposed  debtor,  (b)  Indeed  it  would 
almost  seem  that  disapprobation  of  arrests  had  induced  the 
Court  in  some  cases  to  require  even  greater  distinctness,  and 
particularly  in  an  affidavit  to  hold  to  bail,  than  would  be  es* 
sential  to  subject  the  party  to  an  indictment  for  perjury,  which 
was  at  first  the  only  general  requisite ;  thus  an  affidavit  to  hold 
to  bail  the  drawer  of  a  bill,  or  indorser  of  a  note,  must  state 
that  the  acceptor  or  maker  had  not  paid  the  amount,  (c)  and  an 
affidavit  for  money  lent  must  shew  that  the  loan  was  to  the 
intended  defendant,  (d)  and  yet  it  is  clear  in  both  cases  that^ 
unless  the  defendant  was  really  indebted  at  the  time  of  so 
swearing,  the  deponent  would  be  indictable  for  perjury  ^  and  if 
the  acceptor  or  maker  had  already  paid  the  debt,  then  it  is 
scarcely  possible  to  put  a  case  in  which  the  arrested  party 
could  still  be  indebted.  So  an  affidavit  to  hold  to  bail  on  a  bill 
or  note  should  shew  the  date  and  time  when  it  was  payable,  or 
expressly  swear  that  it  was  payable  on  an  antecedent  day,  for 
otherwise,  on  the  doctrine  of  debitum  in  presenti  solvendum 
in  futuro,  the  affidavit  that  the  defendant  was  indebted  might 
be  true,  although  the  bill  was  not  yet  due.  {e) 

For  debts  acknowledged  to  be  due  by  the  defendant's  sig* 
nature  to  a  written  instrument,  especially  when  he  has  autho- 
rized the  circulation  of  a  negociable  security,  there  is  so  strong 
an  inference  of  the  existence  of  a  just  debt,  that  even  in  many 
places  on  the  continent  (where  arrest  in  general  is  not  per- 
mitted) arrest  is  allowed  upon  such  instruments,  (/)  and  less 
strictness  should  then  be  required  in  the  affidavit  than  in  other 
cases.  It  is  now  clearly  settled  not  to  be  necessary  to  state  the 
date  of  a  bill  of  exchange  in  an  affidavit  of  debt,  and  it  suffices 
to  shew  that  the  time  of  payment  is  now  passed  ;  (g)  and  if  in 
an  affidavit  that  an  aggregate  named  sum  is  due  upon  a  bill  or 
note  sworn  to  have  been  expressly  payable  with  interest,  and 

(*)  Ante,  339,  note  («>;  and  sec  Gray  (f)  4  Pardessus,   f35;   De  la  Con- 

V.  Shepherd,  9  Leg.  Ob.  579.  SBO.  trainte  par  Corps,  and  in  a  late  case  ao 

(c)  &fi}|li  V.  Escudier,  3  T^t.  tl9.  decided  at  Franiifort  sur  Main. 

\d)  Smith  V.  Stephem.  (g)  Shirley  v.  Jacobs,  5  Moore  &  Scott, 

(0  Kirk  T.   Almond,  t  Tyr,  S16j  «  67;  3  Dowl.  103,  S.  C. 
Crom.  &  J.  554,  S.  C. 


Digitized  by 


Google 


OP  THE  WRIT  OF  CAPIAS, 

CHAP.  vin.  *^  ^"®  ^^'  principal  money  and  interest^  the  principal  sum  and 
Proceedings   date  when  the  same  became  due  be  stated,  from  which  interest 
Ca*p^a8.       can  be  computed,  that  will  suffice ;  (A)  but  if  the  amount  of  the 
"  principal  money i  payable  by  the  bill,  be  not  stated,  and  yet  the 

affidavit  be  for  interest  as  well  as  principal,  then,  according  to 
the  recent  decisions,  the  affidavit  will  be  insufficient,  (i)  if  it 
profess  to  arrest  for  interest,  but  not  otherwise ;  (A)  for  unless 
by  the  express  terms  of  the  contract  interest  has  been  reserved, 
(and  which  in  that  case  must  be  stated,)  there  cannot  be  an 
arrest  for  interest;  for  although  under  the  3  &  4  W.  4,  c.  42, 
s.  28,  the  jury  may  give  interest  if  they  think  fit,  that  is  con- 
tingent and  discretionary,  and  therefore  unless  reser^gd  by 
express  contract^  interest  is  not  a  certain  debt,  for  whichfbe 
defendant  can  be  arrested,  (/)  and  therefore  an  affidavit  of  debt 
for  money  lent  and  interest  thereon  is  bad ;  (i»)  and  this  is  the 
reason  why  in  one  case  it  was  held  that  an  affidavit  to  arrest 
on  a  bill  of  exchange  or  promissory  note  must  state  the  amount 
of  the  principal  money  thereby  payable,  because  otherwise  the 
sum  might  be  made  up  of  partly  of  principal  and  the  residue 
of  interest,  when  the  former  might  not  have  been  the  subject 
of  arrest,  (n)  and  an  affidavit  to  hold  to  bail  for  principal  and 
interest,  without  distinguishing  how  much  for  each,  was  on 
that  account  holden  insufficient,  (o)  Sometimes,  therefore,  the 
affidavit  to  hold  to  bail  on  a  bill  or  note  states  the  debt  sworn 
to  be  "  principal  money  due  and  payable  by  the  bill  or  note;" 
but  the  safest  course  is  to  set  forth  the  date  and  all  the  other 
particulars  of  the  bill.  However,  an  affidavit  to  hold  to 
bail  for  50/.  *'  for  money  paid  and  expended  for  the  defendant's 
use,  and  at  his  request  and /or  interest  agreed  to  be  paid  there* 
on,  is  sufficient,  because  that  imports  an  express  contract  for 
interest ;  (p)  and  an  affidavit  that  the  defendant ''  is  justly  and 
truly  indebted  in  500/.  for  money  lent  by  the  plaintiff  to  the 
defendant,  at  his  request,  and  for  interest  due  on  the  said  sum 
of  500Lf  and  for  money  had  and  received^  &c."  is  sufficient.  (;) 
If  an  affidavit  state  that  defendant  is  indebted  on  a  bill  of  ex^ 


(h)  Rcgen  T.  Godbold,  SDowl.  106;  (m)  CuUum  v.  Lee$a9i,  2  Cr.  &  M. 

Brook  V.  Coleman,  1  Cromp.  &  M.  621 ;  406  ;  4  Tyr.  266,  S.  C, 

3  Tjr.  59«,  S.  C. ;  Brown  v.  Jackson,  M.  (n)  Id. ;  Brook  v.  CoUman,  1  Cr.  &  M. 

T.   1834,    9   Legal  Ob.  108 ;    but  see  6? ;  3  Tyr.  592,  S.  C. ;  but  see  PkilUpt 

Lewis  V.  Gompertt,  2  Tyr,  317  ;  9  Crom.  v.  Turner,  Mich.  T.   1834,   9  Leg.  Ob. 

&  J.  352,  S.  C.  semble,  contra.  110. 

(i)  Id.  ibid,;   WestmacoLt  v.  Cook,    2  (o)  Latraille  v.  Horpfiner,  10  Bing. 

Dowl.  519;  but  see  Fickman  ▼.  CoUis,  334;  Masmai/ v.  MafAeir,  t<2.  506. 

9  Leg.  Ob.  332.  (p)  Hutehinsm  v.  Hargrove,  1   BiAg. 

(fc)  Westmaeott  t.  Cook,  2  Dowl.  519.  N.  C.  369. 

(Z)  Id.ilnd.;  CuUum  v.  Leeson,  9  Cr,  &  (q)  Pickman  v.  CoUit,  1  Gale,  Excb. 

M.  406 ;  4  Tyr.  266,  S.  C.  Rep.  47. 
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change^  payable  at  a  day  past,  this  suflSces^  without  stating  that  chap.  viii. 
the  bill  was  not  paid  when  due,  or  that  it  is  still  unpaid,  (r)    P^o^'^^'^^* 
An  affidavit  to  hold  to  bail  an  husband  and  wife,  must  shew       Capub. 
that  the  goods  were  sold,  or  the  cause  of  action  accrued  before 
the  marriage ;  (s)  and  if  at  the  suit  of  husband  and  wife,  the 
affidavit  must  also  shew  that  the  debt  accrued  due  before  the 
marriage.  (/)    And  an  affidavit  stating  defendant  to  be  indebt- 
ed to  plaintiff  for  goods  sold  by  him  and  his  late  partner, 
without  stating  the  death  of  the  latter,  is  insufficient,  (u) 

If  an  affidavit  to  hold  to  bail  for  several  causes  of  action  Of  affidavits 
should  be  defective  as  to  one,  it  will  be  bad  in  toto,  so  as  to  ^^^ng  cauu  of 
entitle  the  defendant  to  be  discharged  out  of  custody ;  {v)  and  action. 
this  rule  prevaib,  although  the  affidavit  swear  to  separate  sums, 
and  separate  causes  of  debt,  and  all  but  one  of  them  are  cor- 
rect, (x)  Independently  of  the  uniformity  of  process  act  and 
rules  thereon,  care  must  be  observed  that  the  affidavit  is  for 
the  same  cause  of  action  as  will  accord  with  the  form  of  action 
to  be  stated  in  the  writ  and  declaration,  or  rather  the  writ  and 
declaration  should  not  vary  from  the  affidavit,  for  otherwise  in 
a  bailable  action  the  bail  will  be  discharged  ;  and  if  the  decla- 
ration should  vary  from  the  writ  in  the  form  of  action,  the 
former  will,  since  the  uniformity  of  process  act,  be  set  aside  for 
irregularity,  (y)  But  where  the  affidavit  was  for  goods  sold 
and  money  lent,  and  the  declaration  contained  no  count  for 
goods  sold,  it  was  held  no  ground  for  applying  to  have  an  ex- 
oneretur  entered  on  the  bail  piece.  («) 

Although  writs,  as  we  have  observed,  are  usually  on  parch-  Practical  pro- 
meni,  affidavits  to  hold  to  bail  in  all  the  Courts  are  written  in  ***^'"p/"?* 
words  at  length  on  plain  paper,  and  without  the  least  erasure,  affidavit  of 
especially  in  the  jurat,  and  are  usually  intituled  in  the  proper  ^^^^' 
Court ;  and  to  save  time,  the  proper  jurat  is  written  before  the 

(r)  FhiUipi  v.  Turner,  3  Dowl.  163,  (u)  £d^ar  v.  TTatM  Harrison  R.  108. 

S.  P.  in  Covenant;  Lanhtrt  ▼.  Wray,  id.  (v)  Baktr  v.  WtlU,  1  Crom.  &  M. 

169.  f38 ;  3  Tvr.  189 ;  Kirk  v.  Almond,  8  Tjrr. 

(s)  Uorg^n  ▼.  Davit,  5  Moore  &  Scott,  316  ;  f  Crom.  &  J.  354>  S.  C. 

93.  (s)  Id»  ibid* ;  ud  qu^trt  jfrindpU, 

(t)  Wmde  r.  Wadt,  4  Bing.  50.     The  (y)  Ante,  194  to  199  ',ScHvener  v.  Wa- 

itatement  of  the  rouse  of  action  must  thing,  1  Harrison  Rep.  8. 

neceasarily   vary  according  to  tht  facts  (z)  Per  LitUcdale,  J.,  Gray  ▼.  Harvey, 

of  each  case.      Those  usuallv  occurring  1  Dowl.  114;  1  Arch.  Pr.  K.  B.  [40], 

are  stated  in  the  worlis  referred  to  in  ted  oiurrr. 

the  note*  ] 

*  Tidd's  Forms  ;  T.  Chitty's  Forms,  The  forms  of  several  juraU  are  given  in 

16  to  38 ;  those  on  Bills  and  Notes  Chitty  Chitty's  Summary  of  Practice.  316,  317 ; 

on  Bills,  8th  edit.  773,  774;    the  sub-  and  T.  Chitty*s  Forms,  16,  17;  and  see 

stance  also  of  the  great  variety  of  common  more  fully,  post,  chapter  on  Affidavits  and 

poants  in    9   Chitty  on  Pleading,   5ih  Motions. 
edit.  37  to  178,  may  readily  be  applied. 

VOL.  III.  Z 
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pBOCXBDtffOS 

Oil 

CAriAl. 

Before  whom 
affidafit  to  be 
sirom. 


deponent  goes  before  the  Courts  judge,  commissioner^  or  other 
officer  authorised  to  administer  the  oath. 

The  12  G.  1,  c.  29,  s.  2,  enacts,  "  That  the  affidavit  of  debt 
**  may  be  made  before  any  judge  or  commissioner  of  the  Court 
"  out  of  which  the  process  shall  issue  authorized  to  take  affi- 
**  davits  in  such  Courts,  or  else  before  the  officer  who  shall 
''  issue  such  process,  or  his  deputy,  which  oath  such  officer  or 
"  his  deputy  is  hereby  empowered  to  administer/*  Foreign 
affidavits  are  not  affected  by  that  act.  (a)  The  1  W.  4,  c.  70, 
B.  4,  impliedly  authorizes  the  swearing  an  affidavit  of  debt 
before  the  judge  of  either  of  the  superior  Courts,  though  to  be 
used  in  a  Court  of  which  he  is  not  a  judge ;  and  an  affidavit 
to  Mold  to  bail  may  be  sworn  before  a  commissioner,  who  is  to 
be  the  plaintiff's  attorney,  and  has  already  been  retained  in 
the  cause ;  (6)  and  although  it  is  expressly  provided  that  no 
other  affidavit  pending  the  cause  can  be  so  sworn.  When 
made  in  London  it  may  be,  and  usually  is,  sworn  before  the 
officer  who  issues  the  process,  or  his  deputy,  under  express 
enactment;  (c)  but  if  before  the  latter,  he  must  have  been  ex- 
pressly appointed  to  issue  process,  and  not  merely  for  taking 
affidavits ;  {d)  and  a  deputy  of  a  deputy  is  not  within  the 
act.  {e) 

It  was  recently  decided  that  a  capias  issued  after  the  unifor- 
mity of  process  act,  upon  an  affidavit  sworn  be/ore  the  passing 
of  that  act,  before  the  deputy-signer  of  JBills  of  Middlesex, 
was  not  irregular ;(/)  but  since  that  act,  an  affidavit  to  hold 
to  bail  in  King's  Bench  must  be  sworn  in  Court,  or  before  a 
judge  or  commissioner,  or  at  the  King's  Bench  office,  and  not 
at  the  BiU  of  Middlesex  office. 

In  Brett  v.  Hungaly  11th  June,  1834,  in  Bail  Court  of 
King's  Bench,  Mr.  Justice  Williams  made  absolute  a  rule  nisi 
for  discharging  the  defendant  out  of  custody  on  common  bail, 
on  the  ground  that  the  affidavit  to  hold  to  bail  was  defective ; 
because  although  it  appeared  to  have  been  sworn  before  Mr. 
Horn,  duly  authorized  to  administer  an  oath,  yet  the  jurat  did 
not  show  that  Mr.  Horn  was  a  commissioner  of  affidavits  in  the 
King's  Bench,  nor  was  the  affidavit  intituled  '^  In  the  King's 
Bench.'^  In  another  case  it  was  held,  that  a  jurat  which  stated 
the  affidavit  to  have  been  sworn  at  Edinburgh,  was  not  objec- 


(a)  Per  Parke,  B.,  in  Yoimg  ▼.  Btck, 
1  Cr.M.  &  R.  455.  As  io  foreign  affida- 
Ths,  see  1  Tidd,  181. 

(6)  R.  E.  15  G.  8  5  R.  H.  «  W.  4,  r. 
6. 

(c)  It  0. 1,  c.  99,  s.  S. 


(d)  Rogert  ▼.  Janei,  7  Bar.  &  Crea.  86. 


r)  Hughes  w.  Jone$,  1  Bar.  &  Adol. 


(/)  Young  T.  B$tk,  1  Cr.  M.  Ce  R. 
448. 
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tionable  on  account  of  an  omii^sion  to  state  the  county  within   CHAP.  vni. 

'^ROCEEDIH"" 

ON 

CAPIAt. 


which  that  city  is  situate,  (g)  Piioc..d.kc. 


Many  decisions  are  to  be  found  m  the  books  relative  to  the  Thejantof 
jurat  or  statement  of  the  deponent  having  been  sworn,  but  •^^•^^*- 
these  will  be  more  fully  stated  when  we  consider  the  requisites 
of  affidatAta  in  general  in  support  of  or  against  a  motion,  (A) 
The  jurat  must  contain  the  day^  year^  and  place  of  swearing 
the  affidavit ;  (t)  but ''  sworn  at  Edinburgh/'  without  stating  the 
county  within  which  it  is  situate,  suffices.  (Jk)  The  statement 
of  time  is  essential,  because  after  the  lapse  of  a  year  without 
any  proceeding,  there  should  be  a  fresh  affidavit.  (/) 

The  rule  Mich.  T.  37  6.  3,  prohibits  any  erasure  in  a  jurat, 
and  this  however  plain  the  jurat  may  continue,  whether  in  read-* 
ing  the  same  what  has  been  erased  or  written  upon  the  same  be 
included  or  omitted,  (m)  The  object  of  this  rule  was  to  prevent 
any  ambiguity  or  doubt  in  the  precise  terms  in  which  the  de- 
fendant had  sworn,  which,  if  erasures  were  tolerated,  might  be 
rendered  doubtful. 

The  jurat  in  England  (though  the  reverse  in  Ireland)  is 
usually  subscribed  at  the  left  hand  corner  at  the  foot  of  the 
affidavit,  and  before  the  deponent  is  sworn  he  signs  his  name 
at  the  other  corner,  immediately  under  the  last  word  of  the 
body  of  the  affidavit.  The  deponent  is  then  sworn  on  the 
New  Testament  in  these  words, ''  The  contents  of  this  affidavit 
are  true,  so  help  me  God,**  and  he  then  kisses  the  book.  If  a 
Quaker,  he  thus  affirms,  ''  I  solemnly  affirm  that  the  contents 
are  true,'*  and  he  does  not  kiss  either  Testament.  For  admi- 
nistering such  oath  or  affirmation,  the  statute  12  O.  1,  c.  S9^ 
enacts  that  a  fee  of  one  shilling  shall  be  paid,  and  no  more. 
In  the  country  the  deponent  is  usally  sworn  before  a  commis- 
sioner of  the  proper  Court,  and  frequently  (in  this  only  instance 
of  an  affidavit  to  hold  to  bail)  before  the  plaintiff's  own  attor- 
ney ;  but  in  London  he  is  sworn  before  the  officer  who  signs  the 
writ,  and  who  is  to  keep  and  file  such  affidavit. 

The  usual  form  of  an  affidavit  to  hold  to  bail  is  in  the  form 
given  in  the  note,  (n) 

(f )  Ur^uhart  r.  Dick,  9  Legal  Obser-  404,  405 ;  Rale  M.  37  G.  S. 

Ter,  2?1,  «22.  (k)  Urquhart  v.  Dick,  9  Legal  Obser- 

(&)  Poit  i  and  tee  1  Arcb.  105 ;  and  a  ver,  2}1,  92S. 

great  variety  of  jurats,  T.  Chilly's  Forms,  (0  Burt  v.  Owen,  1  Dowl.  691 ;   and 

2d  ed.  18,  19.  see  1  Arcb.  108. 

(i)  DoeY,  Uoe,  1  Chilly's  Rep.  228;  (m)   Wimamt  v.  Clough,  1  Adol.  & 


Weed  V.  Stephem,  3  Moore,  236 ;  Tidd,      Ellis,  376. 

equerof  Plea 
draper,  mak 

z2 


(n)  In  the  King's  Bench,  [or  Common  Pleas,  or  Exchequer  of  Pleas].  The  usual  form 

A.  B.,  of  Chelmsford,  in  tbe  county  of  Essex,  luien  draper,  maketh  oath  and  sailh  of  affidavit  on  a 
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Defecto  in  affi- 
davits to  arrest 
when  to  be  ob- 
jected to. 


Although  a  defect  in  the  affidavit  to  hold  to  bail  may  be 
Bubstantialj  yet  it  musti  like  irregularities  in  process,  be  ob- 
jected to  within  a  reasonable  time,  and  before  the  plaintilBP  has 
taken  any  expensive  proceedings,  which  would  be  deemed  a 
waiver  of  the  right  to  object ;  (o)  and  it  is  too  late  to  object 
after  the  defendant  has  put  in  bail,  {p)  or  after  obtaining  time 
for  that  purpose,  (q)  or  after  the  time  for  putting  in  bail  above 
has  elapsed,  (r)  or  the  defendant  has  ineffectually  attempted  to 
justify  bail,  though  the  Court  may  be  induced  to  give  further 
time,  partly  in  respect  of  an  objection  to  the  affidavit;  (s)  and 
when  an  affidavit  has  been  expressly  sanctioned  by  a  judge  by 
his  ordering  bailable  process  for  a  named  amount,  no  objection 
can  be  taken  with  effect.  (/)  But  delay  in  the  application  may 
be  excused  by  the  circumstance  of  the  affidavit  having  been 
mislaid,  (u)    We  have  seen  that  the  recent  rule  Hil.  T.  2  W.  4, 


promissory 
note.bill  of  ex- 
change, goods 
sold,  work  done, 
monej  lent, 
paid,  had,  and 
fecei?ed,and  on 
an  account 
suted. 


Sworn  before  a 
commisiioner. 


Before  sicnerof 
writs  in  K.  B. 


Before  filacer  in 
C.P. 


that  C.D.is  jastly  and  traly  indebted  to  this  deponent  in  the  principal  sam  o(£ , 

as  indorsee  of  a  promissory  note  dated  on ,  the  — ■  day  of ,  a.d. ,  and 

made  and  signed  by  Uie  said  C.  D.,  and  for  the  payment  of  the  said  sum  of  £ io 

£.  F.  or  order,  at  a  certain  day  now  past,  and  by  the  said  E.  F.  duly  indorsed  to  this 

deponent ;  and  in  the  further  principal  sum  of  £ ,  as  indorsee  of  a  bill  of  exchange 

dated,  &c.  made  and  drawn  by  £.  F.  upon  and  accepted  by  the  said  C.  D.,  and  for 

Uie  payment  to  the  said  E.  F.,  or  his  order^  of  the  said  sum  of  £ ,  at  a  certain  day 

novr  past,  and  by  the  said  K.  F.  indorsed  to  this  deponent;  and  in  the  further  prin- 
cipal sum  of ,for  the  price  and  value  of  goods  sold  and  delivered  by  this  deponent 

to  the  said  C.  D.,  at  his  request ;  and  in  the  further  principal  sum  of  £ ,  for  the 

price  and  value  of  work  done,  and  materials  for  the  same  provided,  by  this  deponent 

for  the  said  C.  D.  and  at  hit  requett ;  *  and  in  the  further  principal  sum  of  £ ,  for 

monev  lent  by  this  deponent  to  the  said  C.  D.  at  his  request ;  and  in  the  furtlicr 

principal  sum  of  £ ,  for  so  much  money  paid  by  this  deponent  for  the  use  of  (he 

said  C.  D.,  and  at  hit  requett ;  *  and  in  the  further  principal  sum  of  £ ,  had  and 

received  by  the  said  C.  D.  for  the  use  of  this  deponent ;  and  in  the  further  principal 

sum  of  £ ,  for  so  much  mcney  before  then  found  and  acknowledged  by  the  said 

C.  D.  to  be  due  from  the  said  C.  D.  to  this  deponent,  upon  an  account  stated  and 
agreed  by  and  between  them,  of  divers  sums  of  money  before  then  due  and  owing  from 
the  said  U.  D.  to  this  deponent.  Deponent's  signature,  A.  B. 

Sworn  at ,  in  the  county  of ,  on  the  —  \ 

day  of ,  1835,  before  me  G.  H.,  a  commis-  / 

sioner  for  taking  affidavits  in  the  Court  of  King's  > 

Bench,  [or  Common  Pleas  or  Exchequer.]  i 

G.  H.3 
[Or  i/twom  in  town  iu  KiitgU  Bench  t"] 
Sworn  at  the  King's  Bench  office  in  the  Temple,  on  *! 

this  —  day  of ,  1835,  before  me,  > 

S.  W.j 
[Or  if  twom  in  town  in  Common  Pleatt^ 
Sworn  at  the  filacer's  office  in  Elm  Court,  Temple, ' 


worn  at  the  filacer's  office  in  Elm  Court,  Temple,  ^ 

[or  at  tho  eate  nuiy  be,'}  this dav  of  — ,  > 

1835,  before  roe,  '         F.F.J 


(o)  Morgan  v.  Baylett  and  wife,  5 
Moore  &  Scott,  93;  3  Dowl.  117,  S.  C. ; 
V* Argent  v.  Vivant,  1  East,  S3,  34  j 
Shawman  v.  Whalley,  6  Taunt.  185. 

(p)  Reevet  v.  Haeker,  2  Tyr.  161 ;  « 
Crom.  &  J.  44,  S.  C. 

{q)  Urquhart  v.  Dick,  9  Legal  Obser- 
ver, nu  2««. 


(r)  Tucker  v.  ColegaU,  2  Crom.  &  J. 
489  ;  2  Tyr.  496. 

(5)  Morgan  v.  Davit,  5  Moore  &  S.  93. 
94 ;  Downet  v.  Witherington,  2  Taunt  213. 

(t)  Brackenbury  v.  Needham,  1  Dowl. 
4S9. 

(u)  Ijodbrooh  v.  Phillips,  1  Harrison 
Rep.  109. 


*  These  words  are  essential  under  the  express  rule,  ante,  332,  note  (e)« 
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r.  9,  prohibits  the  use  of  a  supplemeniary  affidavit  to  supply  CHAP.  VIIL 
any  deficiency  in  the  first.  Procmdwo. 

The   12  G.   1,  c.  29,  requires  that  the  afiidavit  to  hold  to       Cafiai. 
bail  shall  hejiled,  and  the  same  is  always  leji  in  the  office  of  Of  6iiDg  the 
the  officer  who  signs  the  writ,  and  whose  duty  it  is  forthwith       ""' 
to^le  the  same.     But  as  the  statute  is  silent  as  to  the  time  of 
filing  the  affidavit,  it  would  seem  that  if  it  has  been  duly  left  in 
the  proper  office,  an  arrest  would  not  be  set  aside  on  account  of 
the  neglect  of  the  officer  to  file  the  affidavit,  (x)  If  however  the 
affidavit  be  left  by  the  plaiutifi^'s  attorney  in  a  wrong  office^  and 
there  filed,  then  the  arrest  and  proceedings  thereon  might  be 
set  aside,  (y)    The  filing j  however,  is  by  no  means  essential 
to  complete  the  crime  of  perjury,  which  it  is  obvious  must,  in  a 
moral  view,  be  complete  the  instant  the  defendant  has  wilfully 
sworn  the  affidavit  with  intent  that  it  shall  be  used,  (z)    Some 
attomies,  at  the  conclusion  of  the  indorsement  on  bailable  pro- 
cess, cause  to  be  stated  the  time  when  the  affidavit  was  filed,  as 

thus :  ''  Bail  for  £ ,  by  affidavit  filed  lUh  June,  1834,  one 

o  clock,  H.  SJ"  We  have  already  sufficiently  considered  the 
question  upon  the  necessity  of  filing  a  fresh  affidavit  or  copy  of 
the  first,  on  issuing  concurrent  or  contmued  bailable  process,  (a) 

Fifthly,  The  proper  and  indeed  only  process  upon  which  Fifthly,  Of  ihe 
one  or  more  defendants  who  is  at  large  can  be  arrested,  is  a  J^^^^J""' 
writ  of  capias,  though  when  a  defendant  is  already  in  custody  rffutiUei. 
in  one  of  the  prisons  of  the  superior  Courts,  a  writ  of  detainer  to 
continue  such  imprisonment  at  the  suit  of  the  new  plaintiff,  is  the 
proper  proceeding,  and  which  is  to  be  considered  in  the  next 
chapter.  It  had  been  supposed,  shortly  after  the  passing  of  the 
uniformity  of  process  act,  2  W.  4,  c.  39,  that  a  capias,  as  autho- 
rized by  that  act,  was  entirely  a  new  process ;  (6)  but  afterwards, 
in  banc,  it  was  held  not  to  be  entirely  a  new  process,  and  that 
therefore  until  a  contrary  regulation  had  been  made,  it  might  be 
issued  by  the  same  officer  as  bills  of  Middlesex  had  previously 
been  issued,  and  that  the  affidavit  on  which  it  was  to  be  founded 
might  therefore  be  sworn  before  the  deputy  signer  of  bills  of 
Middlesex ;  (c)  but  now  it  would  be  otherwise,  (d) 

We  have  seen  the  form  of  a  writ  of  capias,  {e)  and  of 
several  indorsements,  (e)  as  prescribed  by  2  W.  4,  c.  39,  s.  4« 

(x)  Kwwiet  V.  Stevens,  1  Ciomp.  M.  (b)  Young  r.  Bfjfc,  2  Dowl.  46J. 

k  Ros.  36  ;   Snow  v.  Stevens,  t  Dowl.  (c)  Young  v.  Bee':,  1  Cr.  M.  &  R.  448| 

664  J  ante,  Sto,  2  Kenton's  Rep.  374.  41. 

(5)  Hussey  ▼.  Baskerville,  9  Wils.  S35.  (d)  Ante,  iU,  333,  note(p). 

(s)  R.  V.  CrouUjf,  7  Term  R.  315.  (e)  Ante,  155,  in  note. 

(a)  Ante,  319. 
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OF  THB  WRIT  OF  CAPIAS» 


ov 
Capxa8« 


CHAP.  VIII.  12,  SO,  and  by  schedule  No.  4,  aad  that  the  5th  rule  of  Mich. 

Pbocewihoi  J.  3^^  4^  referring  to  the  rule  of  HU.  T.  2  W.  4,  requires  aii 
indorsement  of  the  claim  for  debt  and  costs  in  actions  for 
debts.  {/)  And  it  might  here  suffice  to  refer  to  the  previous 
pages,  where  those  forms  and  requisites  have  been  so  fully  con* 
sidered.  {g)  But  as  the  proceedings  by  capias  to  arrest  a  de* 
fendant  are  still  so  frequent^  it  may  be  useful  to  subscribei  in  a 
notei  the  full  form  of  that  writ  with  references  to  the  previous 
pages,  where  every  part  has  been  fully  considered^  together  with 
some  further  annotations,  (h) 


(J)  Ante,  160,  in  note. 


(g)  Ante,  163,  to  the  end  of  Chap.  V. 


Foil  form  of  a 
writ  of  capiat, 
with  warnings. 


r 


(k)  William  the  Fourth,  (1)  by  the  grace  of  God  of  the  united  Icingdom  of  Great  Bri- 
tain and  Ireland,  king,  defender  of  the  faith.  To  the  ^eriffof— ,  greeting,  (f) 
We  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but 
that  yon  enter  the  same  (3)  and  take  C.  D.  [defendant's  full  Christian  and  suniaroe,] 
(4)  of  Maidstone  in  the  county  of  Kent,  (5)  [h'u  retidence  or  suppoted  raidmcet  (5) 
and  if  there  he  more  than  one  dnendant,  name  them,  (6)  and  the  residence  or  tuppoeed  re- 
tidence of  eadi  accordingly,']  if  ne(7)  [or  "  they"]  shall  be  found  in  your  bailiwick,  and 
bjai(7)  [or  "them"]  safely  keep,  unlil  he(7)[or  "tliey"]  shall  have  given  you  bail,(8) 
or  made  deposit  with  you  according  to  law,  (8)  in  an  action  on  promises,  (9)  [or  "  ^ 
debt,**  or  •*  of  covenant,"  or  "  of  detinue,"  or  '*  uf  trespass,"  or  "  on  the  case,"  as  the 
catue  of  action  may  be,]  at  ihe  suit  of  A.  B.,  (10)  [or  if  more  than  one  plaintiff"  name 
them  all]  or  until  tne  said  C.  D.  [name  all  the  defendants']  shall  by  other  lawful  means 
be  discharged  from  your  custody.  And  we  do  further  command  you,  that  on  execu- 
tion hereof  you  do  deliver  a  copy  hereof  to  the  said  C.  D.  [name  all  the  defend- 


him  [or  «•  them,"]  in  our  Court  of  King's  Bench,  (11)  [or  "  Common  Pleas,"  or 


(1^  As  to  the  king's  name,  ante,  164. 

{9)  As  to  the  sheriff  or  sheriffs,  or 
other  officer,  ante,  185  to  190.  If  the 
defendant  be  in  a  county  surrounded  by 
another  county,  it  may  be  advisable  to 
direct  the  writ  to  the  sheriff  of  the  latter. 
See  note  3,  infra, 

(3)  This  non  omittas  clause  is  now  al- 
ways inserted,  ante,  190.  If  it  be  ex- 
pected that  the  defendant  may  be  fonnd 
within  a  district  or  place,  parcel  of  a 
smaller  ooonty,  which  is  wholly  situate 
within  and  surrounded  by  a  larger  county, 
as  frequently  occurs  in  cases  of  cities  or 
towns  which  are  counties  of  themselves, 
then  it  is  most  advisable  to  diHect  the  writ 
of  capias  to  the  sheriff  of  the  largest  and 
surrounding  county,  because  the  defend- 
ant may  then,  provided  the  following 
clause  be  introduced  into  the  capias,  be 
arrested  in  either,  by  virtue  of  the  20th 
section  of  S  W.  4,  c.  39,  ante,  153,  in 
note.  It  will  be  observed,  that  the  con- 
eluding  part  of  that  section  seems  to  re- 
gutre  such  express  clause,  and  which  may 
be  inserted  in  the  writ,  and  be  as  follows : 
And  take  C.  D.  [naming  him  fully,]  of 
,  in  the  county  of  — ,  if  be  be 


found  in  your  bailiwick,  "  or  within  any 
district  or  place    which  is  parcel  of  the 

county  of ,  but  it  also  wholly  sUaale 

within  and  surrounded  by  your  county  of 

(4)  As  to  the  name  of  defendant,  ante, 
165  to  174. 

(5)  As  to  description  of  defendant's 
residence,  ante,  174 ;  addition  of  degree, 
ante,  180 ',  description  of  character,  onU. 
181. 

(6)  As  to  the  names  of  several  defend- 
ants, ante,  183. 

(7)  As  to  a  mistake  in  he,  she,  or  they, 
in  this  part  of  the  writ,  aula,  23S,  note 
(o). 

(8)  As  to  this  direction,  asUe,  191. 

(9)  As  to  the  ftJTm  of  actum,  ante,  194 
to  199. 

(10)  As  to  deacrtption  of  plaintiff,  mnie, 
199:  and  character,  atiM,  181,200. 

(11)  As  to  the  direction  to  the  sheriff 
and  the  defendant,  what  each  is  required 
to  do,  ante,  191,  200  to  202. 

(12)  As  to  the  description  here  of  the 
Court  in  which  defendant  Is  required  to 
put  in  bail,  ante,  193. 
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In  practice  it  is  usual  to  purchase  at  a  law  stationer's  a  writ  CHAP.  Vlll. 
of  capias,  printed  on  parchment,  with  blank  spaces,  and  copies  ^*°<'*J*J*»"®» 
with  similar  blanks,  printed  on  paper.     Such  principal  writ  on      Cafia». 
parchment,  with  at  least  as  many  copies  on  paper  as  there  are  Practice  to  be 

observed  in 

______^ «_- i-   filling  op  tbe 

blanks  in  a  writ 

«'  Exchequer  of  Pleas/']  to  the  said  action,  and  that  in  default  of  his  [or"  tbcir'T  of €»?'»"• 
so  doing,  such  proceedings  maj  be  had  and  taken  as  are  mentioned  in  the  warnins 
btregnder  written  cr  indorud  ktnon,  (IS)  And  we  do  further  command  yon,  the  said 
sfaeriflf,  (14)  that  immediately^  after  the  execution  hereof,  you  do  return  this  writ  to  our 
said  Court,  together  with  the  manner  in  which  you  shall  have  executed  the  same,  and 
tbe  dajr  of  the  execution  thereof;  or  that  if  the  same  shall  remain  ooesecutedt  then 
that  you  do  so  return  the  same  at  the  expiration  of  four  calendar  montlis  from  the  date 
hereof,  or  sooner  If  yon  shall  be  thereto  required  by  order  of  the  said  Court.  Wit- 
ness, &c.  (15)  at  Westminster,  the day  of ,  in  the  year  of  our  Lord, 

1835.(16) 


Memoranda  to  b$  suhicribod  to  the  Writ.  (17) 

N.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the  date  thereof, 
inciodiog  the  day  of  such  date,  and  not  afterwards.  (17) 


A  Warning  to  the  Defondant. 


1.  If  a  defendant  being  in  custody  shall  be  detained  on  this  writ,  or  if  a  defendant 
being  arrested  thereon  sluill  so  to  prison  for  want  of  bail,  the  plaintiff  may  declare 
against  any  such  defendant  before  the  end  of  the  term  next  aAer  such  detainer  or  aitett, 
and  proceed  thereon  to  judgment  and  execution.  (18) 

t»  If  a  defendant  being  arrested  on  this  writ  shall  have  made  a  deposit  of  money 
acoording  to  statute  7  &  8  G.  4,  c.  71,  (19^  and  shall  omit  to  enter  a  common  appear- 
aoce  to  tlie  action,  the  plaintiff  will  beat  liberty  to  enter  a  common  appearance  for  the 
defendant,  and  proceed  thereon  to  judgtoent  and  execution.  (19) 

3.  If  a  defendant  having  given  bail  on  the  arrest  shall  omit  to  put  in  special  bail  as 
required,  the  plaimiff  may  proceed  against  the  sheriff  or  on  the  bail  bond.  (20) 

4.  If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested  thereon, 
shall  not  enter  a  common  appearance  within  eight  days  after  such  service,  the  plaintiff 
mav  enter  a  common  appearance  for  sach  defendant,  and  proceed  thereon  to  judgment 
and  execution,  (ti) 


tndoTBeminU  to  he  made  on  the  Writ  of  Capias,  (S3) 

Bail  for  £ ,  by  affidavit.  (23) 

Or, 
Bail  for  £^— f  by  order  of  [naming  the  judge  making  the  order,"]  dated  the  — ^— 
day  of ,  A.  ©.  1833.  («3) 


(13^  The  words  in  italic  are  usually  (19)  The  act  referred  to  sbotild  have 

g Tinted  in  a  capias,  although  the  warning  been  43  G.  3,  c.  46,  s.  t ;  see  ante,  SOI. 

e  in  fact  subscribed;  but  when  so  sob-  (SO)  This  implies  also  tbe ^ii^  noeiee 

scribed,  it  would  seem  more  correct  to  of  such  bail  having  been  put  in  within 

onit  those  words,  ante,  SOI,  note  (s).  such  eight  days,  Graai  v.  Gibbs,  C.  P. 

(14)  Or  other  officer  to  whom  the  writ  Hii.T.  1835  ;  1  Harrison  &  Hodges'  Rep. 
u  directed.  C.  P.  67. 

(15)  As  to  tiie  names  of  the  chief  jus-  ^91)  This  refers  to  the  enactment  in 
tioe  or  baron  to  be  here  inserted,  ante,  tOt.  2  W.  4,  c.  39,  s.  4,  where  one  of  several 

(16)  As  to  tbe  teste,  ante,  202  to  205.  defendanU  is  not  to  be  arrested,  but  only 
As  to  tbe  signing  by  the  proper  officer,  served  with  a  copy  of  capias. 

mUe,  222 ;  and  as  to  the  sealing,  ante,  (22)  This  and  the  following  forms  are 

924 ;  and  as  to  alterations  and  subsequent  prescribed  by  2  W.  4,  c.  39,  schedule  Nob 

resealing,  ante,  233.  4,  ante,  155,  in  note. 

(17)  This  and  the /oUntfing  forms  are  (23)  See  forms  and  decisions,  ante, 
prescrlbeil  by  2  W.  4,  c.  39,  schedule  207  ;  and  see  a  form  directing  sheriff  not 
No.  4,  anU,  155 ;  and  see  ante,  205,  toe.  to  arrest  one  of  defendants,  ante,  208% 

(18)  See  antCi  201. 
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OF  THE  WRIT  OF  CAPIAS, 


CHAP.  VIII. 
Proceedings 

ON 

Capias. 


defendants,  (i)  are  then  to  be  very  accurately  and  legibly  filled 
up,  and  carefully  examined  by  the  party  who  may  afterwards 
have  to  swear  to  his  having  personally  served  a  copy  on  the 
defendants.  It  will  be  obvious  that  the  blanks  must  be  filled 
up  according  to  the  varying  facts  of  each  case;  as  Ist,  the  name 
of  the  king  for  the  time  being ;  Sndly,  the  name  of  the  county 
or  district  to  the  officer  of  which  the  writ  is  to  be  directed ;  3dly, 
the  Christian  and  surname  of  the  defendants,  and  place,  parisbi 
and  (to  avoid  discussion)  county  of  the  defendant's  supposed  re- 
sidence ;  4i;hly,  the  introduction  of  the  description  o(him,  her^  or 
them  in  the  third  blank,  the  writ  when  in  blank  having  in  general 
already  printed  only  the  letter  A  in  the  centre  of  a  blank ;  (t) 
5thly,  statement  of  the  intended  form  of  action ;  6thly,  Chris- 
tian and  surname  of  the  plaintiff;  7thly,  in  the  three  following 
blanks,  repetitions  of  the  defendant's  Christian  and  surname ; 
8thly,  statement  of  the  Court  in  which  the  defendant  is  to  put 
in  bail ;  9thly,  the  name  of  the  chief  justice  ;  and  lOthly,  the 
real  day  of  issuing  the  writ.  The  several  indorsements  must 
then  be  observed  as  directed  in  the  fifth  chapter,  to  which  the 
student  and  practitioner  must  constantly  refer. 

As  far  as  regards  the  officer  to  whom  the  writ  is  to  be  c/i- 
reded,  other  forms  are  prescribed  by  the  general  rule  Mich.  T. 
3  W.  4,  to  be  observed  in  the  counties  palaUne,  (/) 


sworn  to. 


ludoraements  The  12  G.  1,  c.  ^,  s.  S,  expressly  requires  that  the  sum  or 
as  fi«lo??uL"'  sums  specified  in  the  affidavit  to  hold  to  bail,  shall  be  indorsed 
on  the  back  of  the  writ  or  process,  and  only  for  which  sum  or 
sums  so  indorsed,  the  sheriff,  or  other  officer  to  whom  the  pro- 
cess shall  be  directed,  shall  take  bail  and  for  no  more.  But 
that  direction  was  considered  merely  directory  to  the  sheriff, 


This  writ  was  iiiued  by  £•  F.  of  -— ,  attornej  for  the  plaintiff  [or  plaintiffa]  within 
named.  (24) 

Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within-named,  who  resides  at , 

[mention  the  city,  town  or  pariih,  and  aUo  the  natne  of  the  hamlet,  Urect,  and  number  ^ 
the  house  of  the  plaintiff**  residence,  if  any  such  there  be,]  (35) 


(24)  As  to  this  indorsement,  ante,  208 ; 
and  sec  form  of  an  indorsement  where 
one  attorney  acts  as  agent  for  another  at- 
torney, and  required   by  rule  M.  T.  3 


W.  4,  s.  9 ;  see  ante,  209. 

(25)  As  to  this  indorsement,  see  ante, 
211.  As  to  the  indorsement  of  the  claim 
for  debt  and  costs,  see  ante,  212. 


(i)  It  would  also  be  a  pmdent  precao* 
tion  for  fear  of  loss,  to  file  or  enter  an  ex- 
att  copy  in  a  book  kept  for  that  purpose 
in  the  attorney's  office. 


(k)  Ante,  232,  note  (o). 
(I)  -      '         •       ^  '  ■ 


See  forms. in  rules  M.  T.  3  W.  4i 
and  ante,  185  to  190. 
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and  that  the  omission  did  not  vitiate.(i»)  But  now  as  the  statute   CUAP.  viii. 
2W.4,  C.39,  in  schedule  No.  4,  peremptorily  requires  such   Proceedings 
imdorsemenif  and  the  rule  Mich.  T.  3  W.  4^  declares  that  all      Capias. 
amissions  of  any  matter  required  by  the  statute  shall  constitute 
an  kregtUartty^  {n)  it  follows  that  the  omission  of  such  indorse- 
ment would  entitle  the  defendant  to  be  discharged  out  of  cus- 
tody, or  to  have  the  bail  bond  cancelled  on  entering  a  common 
appearance. 

The  3  W.  4,  c.  S9,  schedule  No.  5,  also  requires  an  indorse-  Secondly,  in- 
ment  of  tbe  name  and  place  of  abode  of  the  plaintiff's  attorney*  pil[|^^»"* Jitor- 
or  of  the  name  and  place  of  abode  of  the  plaintiff  himself,  if  be  nejr  of  his  name 
sue  in  person.    And  the  7  &  8  6.  4,  c.  71,  s.  8,  further  entitles  abod^'or  by 
the  sheriff  or  other  officer  required  to  issue  a  warrant  to  arrest,  pi«Jnii<F.  of  his 

«  1   •     ./wtt  1.11  name,  abodp, 

to  insist  on  the  plaintiff^s  attorney,  or  his  clerk  or  agent,  to  and  addiUon. 
write  such  indorsement  in  the  presence  of  such  officer,  or  he 
may  refuse  to  grant  the  warrant,  (o)  But  at  least  when  the 
plaintiff  proceeds  in  person,  and  has  indorsed  on  the  writ  a 
statement  of  his  abode,  &c.  in  pursuance  of  S  W.  4,  c.  39, 
schedule  5,  it  seems  that  the  direction  of  7  &  8  G.  4,  c.  71, 
sect.  8,  is  virtually  dispensed  with,  and  tbe  form  in  schedule  5 
may  be  a  sufficient  precaution  against  any  abuse  of  bailable  pro- 
cess, {p)  As  these  are  requisites  of  a  general  nature  applic- 
able to  all  mesne  process,  we  have,  to  avoid  repetition,  consider- 
ed the  decisions  respecting  them  in  the  fifth  chapter,  to  which 
reference  must  be  had.  {q) 

We  have  ftirther  seen  that  the  rule  of  M.  T.  3  W.  4,  re*  Thirdly,  lo. 
ferring  to  the  prior  rule  of  H.T.2W.4,  requires  that  in  ^^^^"foJL" 
actions  for  a  debt  the  sum  bond  fide  claimed  for  debt  and  costs  debt  of  the  debt 
shall  be  indorsed,  with  a  notice,  in  a  prescribed  form,  to  the  de-  ^df  ^^    '°'' 
fendant,  that  if  he  pay  the  amount  within  four  days  no  further 
proceedings  will  be  had.     We  have,  stated  tbe  consequences  of 
any  omission  of  or  defect  in  such  indorsement,  (r)    We  have 
suggested  that  since  the  S  W.  4,  c.  39,  requires  the  supposed 
residence  of  the  defendant  to  be  stated  in  the  body  of  the  writ 
of  capias,  it  is  no  longer  necessary  to  indorse  his  full  descrip- 
tion as  was  previously  required.  («) 


(in)    Ante,  207,    SOS  ;  WhJuhard  ▼.  (p)  Snn6fo,  and  see  1  Arcb.  Pr.CP. 

WiUtT,  1  Borr.  330 ;  Etuni  ▼•  Bidgood,  [41]. 

4  Biog.  63;  MtUor  r.  Bvtndtn,  X  Ciom.  (9}  AnU,  208  to  21f. 

h  J.  563.  (r)  AnU,  212  to  215 ;  and  see  tbe 


{%)  Ante,  208.  form,  ant§,  209,  211 

(o)  AnU,  211*  (0  Ante,  215, 216 
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PAOCSliOINaS 
ON 

Capias. 

Indonement  of 
the  da^  of  issu- 
ing a  capias  no 
longer  reqaisite. 


The  statute  5  &  6  W.  &  M.  c.31,  and  9  &  10  W.  3,  c.  25, 
required  the  officer  at  the  time  he  signed  bailable  process  to  iV 
dorse  the  day  and  year  of  so  doing ;(/)  but  (hat  regulation  was 
made  when  mesne  process  was  tested  in  termi  although  issued 
in  vacation^  and  in  general  bore  a  fictitious  daie,  and  even 
then  the  regulation  was  considered  merely  directoryi  and  the 
non-observance  did  not  render  the  proceeding  irregular,  and 
provided  the  teste  was  right  it  sufficed ;(»)  and  as  the  2  W.  4^ 
C.S9,  neither  in  its  enactments  nor  its  prescribed  form  of  ca- 
pias in  schedule  No.  4^  requires  any  such  indorsement,  and 
now  in  lieu  requires  the  writ  in  its  body  and  conclusion  to  be 
tested  of  the  very  day  it  is  issued,  it  seems  to  be  no  longer 
necessary  to  indorse  the  time  of  issuing  this  writ ;  and  the 
former  enactments  are  virtually  repealed  as  respects  such  in- 
dorsement. 


The  Pr^cgw  for 
a  capias. 


A  Praecipe  (beingi  as  we  have  seen*  a  short  memorandum  of 
the  substance  of  the  writ  of  capias  and  indorsementSi  or  the 
particular  facts  in  which  one  writ  will  differ  from  all  others^  is 
then  to  be  accurately  made  in  the  subscribed  form ;  (x)  and  it 
is  to  be  taken,  together  with  the  writ  and  c^ffidavit  to  hold  to 
bail  and  judge's  order,  if  any,  to  the  proper  officer  of  the  Court 
for  signing  such  writ,  differing,  as  we  have  seen,  in  each  Court, 
but  always  the  same,  without  regard  to  the  nature  of  the 
writ(y)  Such  officer  may  swear  the  defendant  tP  the  affi- 
davit, and  then  file  the  praecipe  with  the  affidavit,  and  deliver 
the  writ  to  the  plaintiff's  attorney.  .  We  have  already  suffi- 
ciently considered  the  utility  qf  a  preedpe  in  all  cases,  and 
the  absolute  necessity  for  that  document  by  a  particular  rule  of 
the  Court  of  Exchequer,  (js)    It  was  held  in  the  Common  Pleas 


Form  of  Prae- 
cipe for  a  writ 
of  capias. 


(t)  Impey'sC.P.  154.  dU  ▼.  Ricardo,  $  Moore,  f49;  Millar  ▼. 

(tt)  ColA^  ▼.  Nvrrii,  1  V^Us.  91 ;  H^tn-     Bowden,  1  Cromp«  &  Jer.  563. 


(t)  See  requisites  of  pmripe  In  general,  ante,  tSO  to  29f . 
In  the  King's  BoDch,  [or  "  Common  Pleas,"  or  •«  Ezcheqaer  of  Pleas."] 

Middlesex.-*  Capias  for  A.B.  and  £.F*  and  G.H.  against  C.  D.  of  —  in  ibe 

county  of ,  and  L.  M.  of in  the  same  countjr,  on  promises,  [or  *'  in  debt," 


day  of ,  A.D.  1835. 

d,  [or  "  by  order  of  ihe  Honourable  Mr. 


or  •*  hi  covenant,"  &c,]    Tested  the  —  da:y 

Indorsed  oath  for  £ by  affidavit  filed, 

Justice ,  dated  the day  of ,  a.d.  1836?'] 

E.  F.  of in  the  county  of  — ,  attorney  for  the  plaintiff,  [or  if  in  person, 

A.  B.  of,&c.  anUt  S09,  «11.] 
Indorsed  claim  £ debt,  and  £— -  costs. 


(y)  AnU,  StI,  «•  to  tisnmg  writs. 


(s)  Ante,  no,  n*(e). 

/Google 
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that  the  omiasion  of  any  notice  of  the  ac  etiam  in  the  praecipe  CHAP.  viu. 
at  the  time  when  that  clause  was  essential  in  the  process  itself,  P«<><^»o* 
was  immaterial,  (a)    And  although  we  have  seen  that  in  the      Capias. 
Exchequer  a  praecipe  with  certain  particulars  is  expressly 
required,   it  appears   that  in   King's   Bench  and  Common 
Pleas  an  omission  or  defect  in  that  document  would  now  be 
deemed  immaterial,  (d)    But  still  it  is  recommended  in  all  cases 
to  adopt  a  full  form  of  praecipe  in  the  terms  required  in  the 
Exchequer.    We  hare  seen  that  cases  may  occur  in  which  the 
use  of  that  document  may  be  important  ;(c)  and  if  there  be 
two  concurrent  writs  of  capias,  the  praecipe  for  that  secondly 
issued  should  refer  to  the  affidavit  first  filed,  (d) 

Sixthly,  The  affidavit  to  hold  to  bail  having  been  either  &xih.  Practical 
sworn  or  ready  to  be  so  when  taken  to  the  proper  signer  of  JJ^pjasV^i""* 
writs,  and  the  proper  pnsecipe  having  also  been  prepared,  the  Signing  same. 
capias  itself  is  then  to  be  engrossed,  or  rather  filled  up,  unless 
the  names  of  the  defendants  are  very  numerous,  on  parchment 
previously  printed  with  blanks,  and  which  may  be  obtained  at 
any  law  stationers,  and  at  the  same  time  at  least  as  many  simi« 
lar  blank  writs  on  paper  as  there  are  defendants  to  be  filled 
up;  and  the  writ,  with  the  copies,  must  have  all  the  requi- 
site notifications,  memoranda,  warnings,  and  indorsements  on 
each.  The  writ  on  parchment  is  then  to  be  taken  to  the 
proper  officer  of  the  Court  for  signing  writs,  (e)  and  who,  after 
swearing  the  deponent  to  the  affidavit  of  debt,  (unless  previ- 
ously sworn,)  will  receive  and  file  the  affidavit,  and  then  sign 
his  name  to  the  writ,  the  true  teste  or  date  of  signing  having 
immediately  before  been  inserted. 

Seventhly,  The  writ,  when  to  be  returned  in  King's  Bench  Sevenih,0(Seai- 
and  Common  Pleas,  is  next  to  be  taken  to  the  SeaUoffice,  at  »«*^«capi"- 
No.  3,  Inner  Temple  Lane,  and  there  duly  impressed  with  the 
seal  of  the  Court,  and  which  completes  the  legal  perfection  of 
writ,  as  before  shewn.  (/)  The  copies  of  the  writs  are  then 
to  be  carefully  examined,  and  made  precisely  to  correspond  in 
every  respect,  even  to  a  letter,  or  the  deviation  may  be  fatal, 
should  the  sense  or  sound  be  altered,  but  not  otherwise,  (jf) 
We  have  seen  that  in  the  Exchequer  the  writ  of  capias  is 


(a)  Btyd  v«  Dwrand,  %  Tuant,  161 ;         {d)  See  the  form  in  Dunn  v.  Harding, 
but  see  ii/ajf  ▼•  Mann,  Barnes,  117  j  Tidd,      10  Bing.  563;  ante,  921. 
155.  («)  Anta,  ni. 


55.  («) 

ib)AnU,9U.  In 

ic)Id.  <i) 


Anu,  SS9  to  tS9. 
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generally  sealed  in  anticipation,  and  even  before  it  is  signed  or 
filled  up,  so  that  in  fact  the  sealing  affords  no  real  evidence 
of  authenticity. (A) 


Eighth,  Direc-  Eighthly^  We  have  seen  that  the  2  W.  4,  c.  39,  s.  4,  ex- 
oniywdli^to  pressly  provides,  that  the  plaintiff  or  his  attorney  may  ordw 
arrest  one  or  ^he  sheriff  OX  Other  ofiicer  to  whom  a  writ  of  capias  is  directed 
defendants.^  to  arrest  one  or  more  only  of  the  defendants  therein  named, 
and  to  serve  a  copy  of  the  capias  on  one  or  more  of  the 
others,  and  which  order  is  to  be  obeyed  by  such  sheriff  or 
other  officer,  and  the  service  is  to  be  of  the  same  force  and 
effect  as  the  service  of  a  writ  of  summons,  (i)  When  the 
plaintiff  resolves  to  give  such  order,  it  may  be  advbable  to 
subscribe  the  same  on  the  writ,  or  indorse  it,  (A)  and  particu- 
larly to  draw  the  attention  of  the  under-sheriff  and  the  officer 
to  such  qualification  of  the  terms  of  the  writ,  so  that  the 
former  may  frame  the  warrant  accordingly,  and  the  officer  take 
care  to  avoid  arresting  the  favoured  party.  The  order  may  be 
written  on  a  separate  paper,  addressed  to  the  sheriff,  his 
under-sheriff,  and  his  officers  as  subscribed,  or  may  be  more 
concise  and  indorsed  on  the  writ,  {t) 

^tfitA^Ofoon-  Ninth,  Though  at  first  doubted  it  is  now  settled,  that  as 
wriTo"  capw  *  w®U  before  as  since  the  uniformity  of  process  act,  2  W.  4,  c.  39 
into  different      a  plaintiff  may  at  the  same  time  have  two  or  more  original  or 

counties,  and       *»  • 

proceedings  oo   first  writs  of  capias  against  one  or  more  defendants,  directed  to 

^^^*  the  sheriffs  of  different  counties,  and  each  of  them  framed  as 

originals,  and  not  referring  to  each  other,  (m)  (as  alias  and 


(h)  Ante,  8f4,  St5. 
(i)  Antr,  151,  in  note. 


(k)  See  the  form  of  indorsement,  ante, 
208. 


Form  of  order         (4)  g^e  also  anU,  208. 

not  to  arrest,  "Pursuant  to  the  stat.  S  W.  4,  c. S9>  s. 4,  I,  the  attorney  for  the  said  plaintHT. 

but  to  Merve  one  ^^^^f  ^nd  direct  the  said  sheriff  to  arrest  oulj  C.  D.  and  E.  F.  in  the  anneied  writ 
■^"*'"     ""       mentioned,  and  not  to  arrest  G.H.  of,  fiic  also  in  that  writ  named,  but  to  serre 
upon  him  a  oopj  of  the  said  writ,  aiid  all  memoranda,  warnings,  notices,  and  indorse- 
ments, pursuant  to  the  sud  statute. 

Y.  Z.  of,&c.  atlomey  for  the  said  plaintiff. 
To  the  sheriff  of  — -,  and  his  under-sheriffs, 
and  all  officers  of  the  said  sheriff." 


of  several  de- 
fendants in  a 
capias.* 


The  like  hv  a  ^'  indoned  on  the  writ  thut  ;— 

short  indorse-  "  ^"^^^  ^^  within  named  C.  D.  and  onkf  terve  the  within  named  £.  F.  with  a 

ment  on  writ,  ^?y  thereol 

see  also  anU,  ^'  ^'  ^»  ^c*  ftltoniej  for  the  said  plaintiff." 

t08. 


(m)  AnU,  216, 217.  •  See  tlie  forms,  Tidd's  Forms ;  T.  Cbittj's  Fonns,  47. 
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pluries  writs  of  capias  must  when  issued  under  the  rule  of  CHAP,  viir, 
M.  T.  3  W.  4,)(n)  and  in  such  case  it  suffices  to  leave  and  file  P*<>«^J^^^'''°« 
the  affidavit  to  hold  to  bail  in  the  proper  office  of  the  county      CAPiAg. 
into  which  the  first  writ  is  issued;  and   it  is  not  necessary 
to  file  or  leave  a  copy  of  such  affidavit  with  the  filacer  or  other 
proper  officer  who  signs  the  other  writ  or  writs  into  the  other 
counties^  and  it  suffices  if  the  praecipe  for  each  of  such  other 
writs  refer  to  the  affidavit  as  filed  in  the  proper  office  for  signing 
the  first  writ,  and  to  which  all  persons  might  have  access,  (o) 

We  have  sufficiently  considered  the  requisites  of  an  alias  Alias  and  pin- 
and  pluries  capias,  and  indorsements  thereon.  (|>)  ries  Capias. 

Tenth,  When  examining  the  proceedings  on  concurrenU  and  Tenth,  When 
alias  and  pluries  writs  of  capias,  we  considered  the  necessity  or  ^db?it*of°debt 
at  least  the  expediency  of  filing  an  office  copy  of  the  affidavit  to  f' '.f^^  ™"*^ 
hold  to  bail  with  the  officer  issuing  the  second  or  subsequent  pro-* 
cesa.  {q)  It  seems  to  be  requisite  to  file  the  original  affidavit  at 
the  proper  office  for  signing  the  writ  of  capias  for  the  county  to 
the  sheriff  of  which  the  first  writ  is  directed ;  (r)  and  if  another 
or  other  concurrent  writs  of  capias  be  at  the  same  time  or  after- 
wards issued  into  another  county,  no  other  affidavit  or  even  any 
office  copy  of  affidavit  need  be  made ;  but  it  suffices  in  the 
praecipe  for  the  second  or  subsequent  process  to  refer  to  the 
original  affidavit  as  filed  in  the  office  for  the  first  county  *(«) 
It  may  however  be  the  safest  course  to  file  with  the  filacer,  or 
other  proper  officer  by  whom  any  subsequent  writ  is  signed  or 
issued,  an  office  copy  of  such  original  affidavit,  to  which  the 
defendant  might  on  search  have  access.  (Q  But  it  has  been 
decided,  that  if  a  capias  be  issued  into  one  county  on  an  affi- 
davit of  debt,  and  no  proceeding  be  taken  on  it,  another 
original  capias  may  be  issued  into  another  county  on  the  same 
affidavit,  {u)  But  in  such  case  the  praecipe  for  the  writ  secondly 
issued  should  refer  to  the  affidavit  first  filed,  so  as  to  enable 
the  defendant  there  to  search  for  such  affidavit.  (4?)  And  when 
an  alias  or  pluries  capias  is  issued  into  a  different  county, 
it  seems  advisable  to  file  a  copy  of  the  original  affidavit 

(»)  AnU,  J17,  J18 ;    see  rule,  ante,  M  Ante,  «19,  1 J  Geo.  1,  c.  «9. 

160, 161,  in  note.  CO  ^^  ^^^^  '^^  Dunn  ▼.  Harding,  10 

(0)  Ante,  SI 7  to  290 ;  Dunn  ▼.  Hard-  Bing.  553,  ante,  f21,in  note. 

ing,  10  Bing.  553 ;  OTemiling  dictum  in  (t)  Id.  555. 

Ceppin  ▼.  Potter,  id.  445 ;  and  see  the  form  (u)  Rodwell  t.  Chapman,  1  Cromp.  & 

of  precipe  for  the  second  capias,  id*  553,  M.  70 ;  1  Dowl.  634,  S.  C.  and  Dunn  w, 

and  ante,  tt\,  in  note.  Harding,  10  Bing.  553. 


(p)  Ante,  {17  to  919.  (1)  See  form  of  prascipe  in  Dunn  ▼. 

(9)  Ante,  1 1 9,  ««0.  Harding,  10  Bing.  553,  ante,  J«  I ,  in  not^. 
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CHAP.  vni.  with  the  ofRcer  who  signs  such  continued  process,  (y)  And  it 
Proobbdimos  iii^g  ^y^u  been  supposed  that  in  the  case  of  such  continued 
process  there  ought  to  be  a  freth  affidavit  made  and  filed  in 
each  county,  unless  the  same  officer  or  his  deputy  act  for  both 
counties,  (z)  But  it  is  settled,  that  where  a  capias  has  issued 
into  one  county,  upon  an  affidavit  filed  with  the  proper  officer 
for  that  county,  an  alias  capias  may  be  issued  by  continuance 
into  another  county  on  the  same  affidavit,  (a)  So  it  has  been 
decided,  that  if  a  writ  of  capias  be  issued  into  one  county  on 
an  affidavit  of  debt,  and  no  proceeding  be  taken  on  it,  the  de- 
fendant may  be  arrested  upon  another  original  capias  into 
another  county  on  the  same  affidavit  ;(&)  and  a  party  may  be 
arrested  a  second  time  on  the  same  affidavit,  where  the  first 
action  has  been  discontinued  and  the  second  proceeding  is  with 
the  same  filacer,  (c)  But  to  avoid  discussion  the  safest  course  is, 
when  the  arrest  is  to  be  in  a  difierent  county  to  that  into  which  the 
first  process  was  issued,  to  file  either  a  fresh  affidavit  or  at  least 
a  copy  of  the  first  affidavit  with  each  officer  who  signs  any  sub« 
sequent  process,  with  a  praecipe  for  the  writ  referring  to  the 
original  affidavit  as  filed  with  the  officer  who  signed  the  first 
process.  (c()  And  after  the  lapse  of  twelve  months  or  a  year 
fVom  the  time  of  swearing  the  first  affidavit,  it  seems  at  least 
prudent  to  file  a  fresh  affidavit,  for  otherwise  it  might  be  ob- 
jected that  the  defendant  might  be  arrested  under  colour  of 
the  first  affidavit,  although  circumstances  had  subsequently 
intervened  to  render  such  arrest  improper.  (^) 


EievMtK  Of  Eleventh,  The  principal  writ  on  parchment  may  then  be  for- 
^J^'tll^^'  ^^^^^^  ^^  *«  proper  county,  or  now  it  may  be  taken  to  the 
from  office  of  office  of  the  proper  undersheriff  in  London,  enjoined  to  be 
S^^ih^  proper"  ^^V^  by  e^c^y  sheriflF  within  one  mile  of  Temple  Bar,  by  S  &  4 
W.  4,  c.  4fl,  8.  80,(/)  and  the  sheriff's  warrant  is  to  be  there 
obtained  firom  the  undersheriff,  directed  to  any  bound  officer 
the  plaintiff's  attorney  may  name  (or  even  to  a  particular  person 
named  pro  bac  vice),  though  the  latter  is  rarely  advisable, 


county  and 
other  proceed- 
ings thereon. 


(y)  Per  Tuidni,  C  J.,  ia  Jham  v.  Hard^ 
ing,  10  Bins.  555 ;  ante,  St9|  note  (y), 
9ft,  note  (I), 

(t)  Andenan  ▼.  Hayman,  cited  in  Coppin 
Potter,  lOBing.  441. 

(a)  Coppin  ▼.  Potter,  10  Bing.  441 ;  tee 
the  former  practice  in  K.  B.  Baker  v. 
Allen,  7  Bar.  &  Cres.  5f 6 ;  1  Man.  & 
Rjl.  fSt,  S.  C;  and  in  C.  P.  Anderton 
V.  Hayman,  2  Moore,  19«  j  8  Taunt.  24«, 
S.  C. ;  Dalton  v.  Bamei,  1  Maule  &  S. 
230;  Dorvilk  ▼.  WhoomueU,  3  Bing.  39; 
Evam  ▼.  Bidgood,  4  Bing.  63;  Tidd,  154, 
180. 


(6)  Rodweli  ▼.  Chanmim,  1  Crom.  U  M, 
70;  1  Dowl.  634,  S.  C;  approved  per 
Tindal,  C.  J.,  in  Dunn  t.  Hardwg,  10 
Bing.  556. 

(c)  Richardt  v.  Stuart,  10  Bing.  3«f , 

(d)  See  form  of  precipe  for  capias  in 
Dunn  V.  Harding,  10  Bing.  553;  and  the 
observation  of  Tindal,  C.  J.,  id.  555 ;  and 
ante,  J19,  note  (y),  Jjl,  note  (Q. 

(«)  Co//i>r  V,  Hague,  i  Stra.  If70; 
Ciwfcs  V.  Holditch,  1  Bos.  &  Pul.  176 ; 
ridd,  9  ed.  190;  Burt  v.  (hten,  I  Dowl. 
691  ;  1  Arch.  108, 

(f)  Ante,  47. 
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becaufe  it  may  discharge  the  sheriff  from  liability  for  any 
escape,  &c.(/)  The  writ  on  parchment  in  practice  is  now 
filed  in  the  undersheriff's  office  and  not  delivered  to  the  officer, 
although  we  have  seen  that  it  has  been  supposed  that  the  officer 
should  have  the  writ  in  his  possession,  to  shew  to  the  defendant 
if  required.(^)  A  copy  of  the  writ,  with  the  memorandum,  warn- 
ings and  indorsement  thereon,  must  however  be  delivered  to  the 
officer y  who  is  thereupon  to  proceed  without  delay  and  with  due 
diligence  to  arrest  the  defendant  or  defendants,  first  obtaining 
from  the  plaintiff's  attorney  a/irtf  description  of  the  defendant 
and  his  residence  and  when  and  where  he  is  likely  to  be  found,  so 
as  to  identify  him  and  prevent  the  risk  of  arresting  a  wrong  per- 
son. And  amongst  inferior  persons  sometimes  the  plaintiff  him- 
self accompanies  the  officer  to  see  that  he  performs  his  duty. 


CHAP.  vm. 

PnOCBBDXNQS 
ON 

Capiai. 


Twelfih,  The  warrant  is  usually  under  the  sheriff* s  seal  of  TwifiK  Form 
office  for  the  particular  Court  and  is  so  pleaded,  (i)  It  may  be  fl^ai^iJl^it^/^ 
addressed  to  an  ordinary  officer  of  the  sheriff,  usually  termed 
a  botmd  bailiff,  or  to  any  person  named  by  the  plaintiff's 
attorney  though  not  a  regular  officer,  though  the  latter  is  not 
advisable^')  unless  named  in  conjunction  with  the  regular 
officer,  in  order  to  see  that  the  process  is  faithfully  executed. 
The  form  of  the  warrant  usually  resembles  that  in  the  note, 
with  the  exception  of  an  additional  direction  to  the  officer  there 
suggested  as  expedient  to  be  introduced,  ijk) 


(J)  De  Moranda  v.  Dunkin,  4  Term 
Rep,  119. 

(g)  Ante,  f67,  note  (d). 

(h)  See  ftillj  TIdd,  9  ed.  217  j  1  Arab. 
K.  B.,  4  ed.  ISO. 

(i)  See  form  3  Ley.  65 ;  1  Saond.  t98, 
note  5.  But  it  it  not  necessary  tboagh 
usual  in  a  plea  of  justification  of  an  arrest 
onder  mesne  process  to  state  that  the 


warrant  was  onder  seal,  S  Saond.  305, 
note  13 ;  1  Saund.  S96.  When  it  is 
necessary,  see  Com.  Dig.  Pleader,  3  M. 
S4 ;  Wifles,  411 ;  Bol.  Ni.  Pri.  83. 

O)  ^^  Meranda  r,  Dunkin  and  othert, 
4  T.  R.  119  ;  HamiiUm  v.  Datrid,  t  Bla. 
R.  95« ;  Rei  v.  Sheriff  of  Icndon,  1  Chit. 
R.  613. 


(fc)  Middlesei  [tKe  eountj  ke,  to  the  sheriff  of  which  the  writ  is  directed].  8.  8.  Form  of  a 
Esq.  and  J.  S.  Esq.  sheriff  of  the  coanty  aforesaid :  To  B.  B.  and  J.  D.  roy  bailiA,  sheriff 's  warrant 
meting:  By  virtue  of  the  icing's  writ  issued  out  of  his  majesty's  Coart  of  K.  B.  [or  on  a  capias. 
C.  P.  or  Exch.  of  Pleas],  bearing  date  at  Westminster,  the  —  day  of  *— ,  4.  o. 
1835,  to  me  directed,  I  command  you,  each  and  every  of  yoo,  jolnthf  and  severally, 
that  you  or  any  of  yoo  omit  not  bv  reason  of  anv  liberty  in  mv  bailiwiclc,  but  that  you 
enter  the  same  and  take  C.  D.  or  &c.  [describing  the  defendant  as  in  the  writ]  if  he 
shall  be  found  in  my  bailiwick,  and  him  safely  keep  until  he  shall  have  given  me  bail 
or  made  deposit  wlto  roe  according  to  law,  in  an  action  on  promises  [or  ordebt,  ^c.  as 
the  plea  is  described  in  the  writ]  at  the  suit  of  A.  B.,  or  until  the  said  C.  D.  shall  by 
otlier  lawful  means  be  discharged  from  my  custody  :  And  I  do  further  command  you 
and  each  and  every  of  yoo,  jointly  and  severally,  that  on  execution  hereof  you  do 
deliver  to  him  the  copy  of  the  said  writ  herewith  delivered  to  you.  [It  may  be 
advisable  here  to  insert  the  following  direction :  "  And  I  command  yoo  immediatelv 
on  the  execotioii  hereof,  to  request  the  said  C.  D.  to  nominate  or  appoint  some  safe 
and  convenient  dwelling-house  in  roy  bailiwiclL  within  three  miles  from  the  place  of  his 
arrest,  not  being  his  own  dwelling-hoase,  there  to  be  kept  and  detained  for  and  during 
the  first  twenty-fbur  hours  alter  his  arrest,  pursuant  to  the  statata  3<  Geo.  S,  o«  t8.  s. 
1.*^  And  I  do  further  command  you  or  any  of  you,  that  you  do  withm  six  days  at 
the  least,  after  execQtion  of  the  said  writ  by  service  or  arrest,  iDclasive,  indorse  on  soch^ 
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CHAP.  VIII. 
Proceedings 

ON 

Capias. 


As  the  sole  object  of  a  warrant  is  to  give  the  officer  proper 
directions  what  he  is  to  do,  (i.  e.  to  arrest  and  detain  the  defend- 
ant, and  to  deliver  to  him  a  copy  of  the  writ,  and  to  certify  to  the 
sheriff  what  the  officer  has  done,)  and  is  not  designed  to  give  any 
information  to  the  £^4?ii£^an^  himself,  the  circumstance  of  a  war- 
rant not  stating  the  Court  in  which  the  process  is  returnable  is 
immaterial,  (m)  Nor  is  a  variance  between  the  sheriff's  war- 
rant and  a  writ  of  capias  or  capias  ad  satisfaciendum  so  mate- 
terial  as  to  induce  the  Court  or  a  judge  to  dbcharge  the 
defendant  merely  on  that  ground,  (is)  And  in  a  recent  case 
a  very  learned  judge  considered,  that  at  least  when  a  defend- 
ant is  no  longer  in  custody,  he  has  no  right  to  the  inspection 
of  the  warrant.  (<?) 


the  officer. 


Thirteenth,  7'Airteenih,  At  any  time  within  four  calendar  months  from 

S^t  and  writ"'  **^®  ^ay  ^f  *"s  issuing  a  bailable  capias,  during  which  it  con- 
EDd  copies  to  tinues  in  force,  the  plaintiff  or  his  attorney  may  take  the 
principal  writ  on  parchment,  when  intended  to  be  used,  to 
the  office  of  the  under-sheriff  of  the  county  to  whom  it  is  ad- 
dressed, and  require  the  officer  there  to  make  out  his  proper 
warrant,  which  by  some  ancient  rules  and  by  statute  must  not 


writ  the  true  daj  of  the  execution  thereof,  and  tliat  immediately  after  the  execution 
hereof  yon  do  certify  to  me  the  manner  in  which  yoo  shall  have  executed  the  same 
and  the  day  of  the  execution  liereof,  so  that  I  may  return  the  same  td  his  majestv^s 
said  Court,  or  if  the  same  shall  remain  unexecuted  tlien  that  you  do  so  return  this 
my  warrant  at  the  expiration  of  four  calendar  months  from  the  day  of  the  laid  writ  or 
sooner  if  thereto  required.    Dated  the  —  day  of  — ,  1835. 

(L.S.)* 

Oath  for  £ hy  affidavit  [or  by  order 

of  the  Honourable  Mr.  Justice  — — , 

made  on  the  day  of  — ,  a.  o« 

1835.] 


Writ  issued  by  P.  S.  of  — , 
plainliiF's  attorney. 


The  plaintiff  claims  £ for  debt  and  £ for  costs,  and  if  the  amount  thereof 

be  paid  to  tlie  plaintiff  or  his  attorney  within  four  days  from  the  caption  or  terviee  of 
the  copy  of  the  said  writ  proceedings  will  be  sUyed.  Before  yon  arrest  the  defend- 
ants beware  they  are  not  privileged  as  ambassadors  or  servants  to  ambassadors,  or  other- 
wise privileged  or  protected.  This  warrant  is  allowed  for  one  defendant  and  no  more 
and  to  be  executed  by  no  bailiffs  but  those  who  have  given  the  said  sheriff  security. 

Memorandum  subscribed  to  the  above  named  writ. 

This  writ  &c.  [here  copy  the  memoranda  and  waroings  as  in  the  writ]. 


(m^  Attley  ▼.  Goadyer,  9  Dowl.  619. 

(n)  Witliami  v.  Levrii,  1  Chitty'sRep. 
611;  Boyd  t.  Durand,  %  Taunt.  16], 
as  to  mesne  process;  same  point  as  to 
a  ca.  so.,  Rou  v.  Tomhlimon,  3  Dowl.  49, 
55. 

(o)  Hartley  v.  Stlt,  in  Exchequer,  3d 


January,  1835.  Bo8anquet,J.  refused, 
on  hearing  a  summons  for  that  purpose, 
to  make  an  order  for  inspecting  and  tak- 
ing a  copy  of  a  warrant,  in  order  to  enable 
plaintiff  to  declare  more  securely  against 
the  officer  for  extortion  upon  the  arrest. 


*  Here  is  to  be  impressed  the  official  seal  of  the  sheriff  for  the  particular  county. 
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be  previously  sealed ;  (p)  and  if  it  were,  (p)  or  if  the  warrant   CHAP.  viii. 
were  issued  in  blank,  or  if  any  alteration  were  introduced  in      "o^j^^'^cn 

the  same  after  sealing,  even  the  homicide  of  the  officer,  which Capias. 

would  otherwise  be  murder ^  might  amount  only  to  manslaugh- 
ter.(q)  But  it  is  as  illegal  as  immoral  to  commit  a  personal 
dangerous  injury  to  any  person  executing  process,  however 
irregular.  {B) 

Fourteenth,  Of  the  Arrest  and  incidents. 
The  subject  of  arrest  may  be  considered  under  the  following  Fourtetn^OHht 
heads :—  "»f«*  ?"d  sevc- 

1.  Consequences  of  arrest  by  a  wrong  name. 

2.  Place  of  arrest. 

3.  Time  of  arrest. 

4.  Of  second  arrests. 

5.  Of  arrests  and  detainers  when  the  defendant  is  al- 

ready in  custody  of  the  sheriff. 

6.  Mode  of  arrest. 

7.  Duty  of  officer  thereupon. 

To  deliver  to  defendant  a  copy  of  the  writ. 

To  inform  defendant  of  his  right  to  be  taken  to 

the  house  of  a  friend  for  24  hours. 
Conduct  of  officer  if  defendant  be  ill.  * 
Production  to  defendant  of  writ  and  warrant. 
Duty  to  indorse  on  the  writ  the  time  of  arrest. 

I.  We  have  pointed  out  the  consequences  of  misnomer  of  i.  Consc- 
a  defendant,  or  of  arresting  him  by  initial  or  omitted  Christian  ?e"1ing  a^de"' 
name,  (r)     If  the  defendant  be  neither  named  nor  known  by  <<ndant  by  t 

1  .,  .-  i^i  .1  y  \   ^rong  name,  of 

the  name  m  the  writ,  he  may,  unless  in  the  excepted  cases,  {s)  of  arrest  of  a 
if  arrested,  support  an  action  of  trespass  for  false  imprison-  ^'**"8  person. 
ment,  (/)  unless  he  pretended  to  be  of  the  name  stated  in 
the  wnt,{u)  or  he  may  be  discharged  out  of  custody  on  mo- 
tion, (r)  The  officer  should  therefore  always  distinctly  ask  the 
defendant  if  his  Christian  and  surname  are  those  mentioned 
in  the  writ  and  warrant ;  and  if  he  admit  that  they  are,  then 
such  admission  would  preclude  him  from  insisting  the  con- 
trary, or  at  least  frocA  supporting  any  action  for  the  arrest,  (x) 

(p/  Ante,  224,  nolc(6)  ;  6  G.  1,  c.  31,  rison's  Rep.  109. 

t.  63;  and  see  as  to  the  sheriff's  warrant  (l)  Shadgelt  v.  Clipton,  8  East,  328  ; 

ill  ecncral,  Tidii,  «16,  217.  CoU  v.  Hindwn,  6  T.  U.  63^ ;  Ladbrook  v. 

(7)  See  observatioos,  ante,  vol.i.  634  to  Phillips,  1  Harrison's  Hep.  109. 

639  ;  Cole  v.  Hindtoti,  6T.  R.  234,  236 ;  (11)  Price  v.  Huricood,  3  Camp.  108  ; 

Uaus'in  r.  Barrow,  id. ;  Burtlem  v.  Fern,  Walker  v.  Willoughby,  6  Taunt.  53(». 

<Wils.  47j  1  East's  P.  C.  310.  (»)  Ladbrook  v.  Phillips,  1  Harrison's 

(r)  Ante,  165  to  174.  Rep.  109. 

(«)  Ante  166 ;  and  what  is  sufficient  di-  (x)  Supra,  n.  (u). 
Vtgent  inquiry,  JLadbrookv,  Phillips,  1  Hnr- 

VOL.  III.  A    A 
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CHAP.vni.  If  a  wrong  person  be  taken^  who  was  clearly  not  the  person 
^*°*^0N^'''^*  intended  by  the  process,  he  might  support  an  action  of  tres- 
Capias.  pass  for  illegal  imprisonment  under  the  writ,  unless  he,  by 
knowingly  and  fraudulently  pretending  to  be  the  party  in- 
tended, either  to  enable  the  latter  to  escape  or  avoid  arrest,  in 
which  case  his  misrepresentation  might  be  pleaded  either  spe- 
cially, (or  perhaps  even  generally  as  a  license  to  imprison,)  as 
an  excuse  for  imprisoning  him,  and  would  be  a  bar  to  the  ac- 
tion, (j?)  and  an  action  might  be  supported  against  him  for  hb 
deceit,  and  thereby  occasioning  the  escape  of  the  other  party, 
and  even  the  whole  debt  and  costs  might  be  recovered  from 
him.  But  care  to  arrest  the  right  person  must  in  general  be 
observed,  for  if  a  wrong  party  should  be  arrested,  and  he  per- 
fect bail,  and  defend  the  action  without  collusion  with  the 
proper  party,  the  plaintiff  would  be  nonsuited.  (^)  At  all  events, 
before  the  uniformity  of  process  act,  2  W,  4,  c.  S9,  if  the  real 
defendant  was  described  in  a  capias  against  the  person  or 
distringas  by  a  wrong  Christian  or  surname,  and  it  was  exe- 
cuted against  him,  an  action  of  trespass  was  sustainable;  and 
the  Court  of  King's  Bench  would  not,  after  an  action  of  tres- 
pass had  been  commenced  in  respect  of  such  misnomer,  per- 
mit an  an[|endment.(2r)  In  cases  where  a  defendant  obtains  his 
discharge  from  imprisonment  on  the  ground  of  misnomer  in 
the  writ,  it  has  been  usual  to  require  him  not  to  bring  any 
action,  or  at  least  if  he  refuse  to  submit  to  that  condition,  he 
will  not  be  allowed  the  costs  of  the  application. 

2.  PUetoiw'^       2.  The  officer  having  received  the  copy  or  copies  of  the 
'^*^'  writ  and  his  warrant,   and  keeping  them  at  all  times  about 

his  person  ready  to  be  instantly  executed,  must  proceed  to 
arrest  the  defendant  (now  without  regard  to  any  liberty  or 
franchise,  as  every  writ  is  in  effect  a  non  omittas  under  the 
2  W.  4,  39,)  at  some  place  actually  within  the  county ;  for  if 
the  arrest  should  be  made  in  fact  out  of  the  proper  county,  an 
action  of  trespass  for  the  imprisonment  might  be  sustained, 
because  there  is  not  any  exception  as  to  the  200  yards  distance 
beyond  the  exact  boundary  line,  as  in  the  case  of  mere  service- 
able process. (a)  But  we  have  seen  that  places,  parcel  of  a 
county,  but  wholly  situate  within  and  surrounded  by  some 


(f )  The  author  so  pleaded  such  niisre-  235 ;  and  ante,  168,  n.  (k),   Aliler,  if  the 

presensation  to  an  action  for  false  impri-  real  party  was  arrested  though  misnamed, 

sonment  tried  on  the  western  circuit,  and  Moody  v.  Aslat,  Exchequer,  Hiiar^f  1835, 

the  defendant  obtained  a  verdict ;  and  1  Harrison  &  Gale,  47. 

see  Price  v.  Harvfood,  3  Camp.   108;  (j)  ilnon.  M.T.  41  G.3,  K,B.;  Tidd, 


Walker  v.  WiUouMy,  6  Taunt.  550.  9th  ed.  161,  n.  (o). 

(y)  WUde  v.  Keqt,  6  Car.  &  Payne,         (a)  2  W.  4,  c.  39,  s. 
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Other  county,   constitute  an    exception. (6)    And  though  an   CHAP.vik. 
action  of  trespass  might  be  supported  when  an  arrest  has  been     "^^■'*'*'®* 
indisputably  made  at  a  considerable  distance  out  of  the  proper      ^^"^'^ 
county,  the  Courts  will  not  interfere  to  discharge  a  defendant 
on  the  ground  that  he  has  been  arrested  out  of  the  proper 
county,  unless  it  be  sworn  that  place  of  arrest  was  not  on  the 
confines,  and  that  there  is  not  any  dispute  about  the  bound- 
ary.(c) 

3.  There  is  not  now,  as  heretofore,  the  limit  of  any  fixed  s.  Kmeof  ar- 
return  day,  on  or  before  which  a  writ  of  capias  should  be  exe-  '***' 
cuted,  though  writs  of  distringas  and  process  to  outlawry  must 

be  returnable  on  a  day  certain  in  term.  A  capias  is  current 
for  four  months,  and  may  be  executed  on  any  day  excepting 
Sunday, (rf)  Christmas-day, (J)  and  Good  Friday, ((f)  and  at  any 
hour  of  the  night,  excepting,  as  we  have  seen,  Saturday  night 
after  the  hour  of  twelve  at  night.  (J) 

4.  If  the  defendant  hath  been  discharged  from  custody  under  4.  SearndtLr- 
a  capias,  upon  his  giving  a  check  on  a  banker  afterwards  disho-  '^*^' 
noured,  or  on  an  undertaking  not  afterwards  performed,  he 

may  be  arrested  a  second  time  upon  the  same  writ  and  warrant, 
and  without  any  fresh  afiidavit.(^)  But  in  general  we  have 
seen  that  the  rule  of  H.  T.  8  W.  4,  directs  that  after  non  pros, 
nonsuit  or  discontinuance,  the  defendant  shall  not  be  arrested 
a  second  time  without  the  order  of  a  judge. 

5.  When  a  defendant  is  already  in  custody  in  the  prison  of  5.  Arrest  of 
the  Court  of  King's  Bench  or  Common  Pleas  or  Exchequer,  «^^"dy^^^ 
viz.  in  the  King^s  Bench  or  Fleet  Prison,  the  2  W.4f,  c.  89,  tody  of  the  she- 
8. 8,  prescribes  a  particular  form  of  writ  of  detainer  at  the  wntranrhere- 
suit  of  a  third  person,  to  continue  the  defendant  in  the  same  "n<rf^eto»ieri 

on  toDseauent 

prison  at  his  suit,  and  which  proceeding  will  be  considered  in  proceu. 
the  following  chapter;  but  when  a  defendant  is  in  the  cus^ 
tody  of  a  sheriff  or  other  officer  having  the  execution  and  re*- 

(b)  S  W.  4,  c.  59,  8. 90.  In'a  case  of  that  Z  W.  4,  c.  39,  8.  90,  which  seems  to  re- 

natare  in  T. Chit.  Forms,  2d  ed.40,  n.(6),  qaire  such  express  directions  in  the  hodj 

it  is  suggested  that  the  capias  should  com-  of  tlie  writ  in  such  Ctises ;  and  see  form, 

mand  that  the  sheriff  ''  tal<e  C.  D.  if  lie  be  ante,  349,  n.  (3). 

found  in  jour  bailiwick,  or  vnthhi  any  dit-  (c)  Webber  v.  Manning,  1  Dowl.  94  ; 

trid  or  place  tthich  is  tohoUy  tituaie  within  Hammond  v.  Taylor,  3  Barn.  &  Aid  408; 

tndiHinmndedbythetaidcountyof ;*'  Tidd,  918,  n9. 

or  if  the  writ  be  directed  to  the  sheriflf  of  (d)  Ante,  110. 

the  siiiT0undiff^  eoNiitj^,  tlien  the  writ  may  (e)  Puchford  v.  Maxwell,  6T.  R.  59; 

be,  "  within  any  diHrict  or  place  w/iie/i  i$  1  Chit.  Rep.  974,  n. ;  Cantellow  ▼.  Free- 

wholly  utuau  witkin  and  turrounded  by  man,  3  Tjr.  57^;  1  Cromp.&  Mee.536, 

your  county ;"  and  see  concluding  part  of  S.  C. 

A  A  2 
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•CHAP.  V J II.  turn  of  mesne  process,  then  he  is  to  be  proceeded  against  in 
o„  bailable  cases  by  the  same  process,  viz.  capias,  as  if  he  were 

^^"*''  at  large ;  and  the  delivery  of  a  capias  to  the  under-sheriff  of 
the  county  in  which  such  defendant  is  already  a  prisoner^  has 
immediately  the  same  effect  as  if  the  sheriff  had  issued  his 
warrant,  and  his  officer  had  actually  made  a  fresh  arrest  at  the 
instance  of  such  fresh  plaintiff,  and  so  as  to  subject  the  sheriff 
to  an  action  for  an  escape,  if  inadvertently  the  defendant  should 
be  discharged  from  the  first  arrest,  and  suffered  to  go  at  large, 
instead  of  being  continually  detained  on  the  fresh  writ.(y) 
And  this  liability  gave  rise  to  the  necessity  for  a  sheriff*s 
officer  searching  the  office  of  the  under-sheriff,  to  ascertain 
whether  any  fresh  process  has  been  lodged  or  brought  in  im- 
mediately before  he  discharges  the  defendant  either  on  a  bail- 
bond  or  deposit  of  the  sum  sworn  to,  and  <£10  for  costs. 

But  before  a  sheriff's  officer  ventures  to  detain  a  party  upon 
fresh  process,  he.must  consider  whether  the  first  arrest  was 
legal;  for  if  it  were  illegal,  and  SLttrihutahle  to  the  misconduct 
qf  the  sheriff,  under-sheriff,  or  any  officer  of  tlie  former  in 
making  the  first  arrest,  or  occasioned  by  the  wrongful  contriv- 
ance of  the  same  plaintiff,  then  any  subsequent  process,  even  at 
the  instance  of  a  third  person  proceeding  without  collusion, 
would  be  illegal  and  inoperative ;  as  where  an  assistant,  in  the 
absence  of  the  officer  named  in  the  warrant,  illegally  arrested 
a  party  on  mesne  process,  and  a  ca.  sa.  at  the  suit  of  another 
person  was  lodged  in  the  office  whilst  the  defendant  was  so 
illegally  in  custody,  the  Court  discharged  the  defendant.  (^) 
So  if  the  same  plaintiff,  who  has  arrested  and  caused  a  defend- 
ant to  be  detained  on  irregular  process,  (afterwards  set  aside,) 
issues  and  at  the  same  time  detains  the  defendant  on  regular 
process,  the  defendant  will  be  entitled  to  be  discharged  from 
both.  So  if  the  second'  process  were  even  issued  by  a  third 
person  in  collusion  with  the  plaintiff  in  the  first  irregular  pro- 
cess, the  same  consequence  would  ensue.  But  where  the  only 
objection  to  the  first  affidavit  or  process,  or  arrest,  is,  that  it 
was  irregular,  and  neither  the  sheriff  nor  his  officer  have  been 
to  blame,  then  a  third  person's  regular  process  would  entitle 
him  to  detain  the  defendant  at  his  suit,  though  he  be  dis- 
charged from  custody  under  the  first,  {h) 

(/)  Jackson  V.  Humphreyt,  1  Salk.  «75 ;  (fc)    Davis  v.  Chippendale,  2  Bos.  &  Pul. 

Tayler  v.  Brander,  1  Ksp.  Rep.  4.i ;  ni»d  28«,367;  Barclay  v.  Faber,  <i  Ham.  &  Aid. 

post  J  360,  361.  743;  ami  observations  in  Barratt  v.  Price, 

(g)  Barratt  v.    Price,  9  Bing.   b66;  9  Bing.  566  ;  1  Dowl.  7tti;  fee  fiirllier 

1  Dowl.  7*5;    1  New  Rop.  133  ;  Bogl.  1  Arch.  K.B.  4th  ed.  140,  141. 
Pr.l«l. 
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6.  It  was  formerly  supposed  that  in  making  an  arrest  the  CHAP.  VIU. 
officer  must  actually  seize  or  touch  the  person  of  the  defend-   ^■^^^'^^^^^ 
ant,(i)  but  it  now  suffices  if  the  officer  named  in  the  warrant       Camas. 
be  actually  close  to  the  defendant,  and  declares  his  purpose,  6,  Mode  of  Ar- 
and  the  defendant  submits  and  conducts  himself  as  if  in  cus-  wTaTfnBounte 
tody,  especially  if  they  be  in  the  same  room  and  the  officer  to  the  same. 
lock  the  door.(i)    And  it  is  not  necessary  that  the  officer  who 

has  the  authority  should  be  the  very  hand  that  arrests,  nor  in 
the  actual  presence  or  view  of  the  person  arrested,  nor  actually 
in  sight,  nor  is  any  exact  distance  prescribed,  for  it  b  sufficient 
if  he  be  near  and  acting  in  the  arrest.  (/)  But  if  without  even 
seeing  the  officer  the  defendant,  with  sureties,  executes  a  bail- 
bond,  and  sends  it  to  the  officer,  although  the  obUgors  will  be 
estopped  from  insisting  that  there  was  no  arrest  in  an  action  on 
the  bail-bond,  yet  these  circumstances  would  not  afford  suffi- 
cient evidence  of  an  arrest  to  support  an  action  for  maliciously 
arresting  the  defendant ;  though  perhaps  the  facts  might  sup- 
port a  declaration  differently  framed  for  maliciously  issuing 
the  bailable  writ,  and  occasioning  the  trouble  and  expense  of 
executing  a  bail-bond,  and  putting  in  bail  above.  (01)  So  where 
in  consideration  of  the  officer  not  arresting  the  defendant,  an 
attorney  gave  his  undertaking  to  give  a  bail-bond,  which  was 
accordingly  given,  the  Court  considered  that  they  could  not  give 
the  defendant  his  costs  under  the  43  G.  3,  c.  46,  s.  3,  because 
the  defendant  had  not  been  ''  arrested  and  held  to  baiT'  within 
the  terms  of  that  act.(n) 

It  is  clearly  illegal  for  an  officer  after  an  arrest  on  civil  pro-  No  right  to 
cess  to  handcuff  or  manacle  the  defendant,  unless  he  has  been  p'jf  *"^  * 
clearly  guilty  of  an  attempt  to  escape  or  rescue  himself.  (0) 

7.  Immediately  or  forthwith  after  the  arrest,  it  is  the  duty  7.  Duty  of  officer 
of  the  officer,  under  the  3  W.  4,  c.  39,  s.  4,  to  cause  one  copy  J^J^  */5^'J,^ 
of  the  capias,  with  every  memorandum  or  notice  subscribed  fendant  a  copy 
thereto,  and  all  indorsements  thereon,  to  be  delivered  to  every  ^  ^"'' 
defendant,  (p)  and  if  this  be  omitted,  or  if  an  insufficient  copy 

be  delivered,  the  Court  or  a  judge,  we  have  seen^  would  dis- 
cbarge the  defendant  out  of  custody,  nor  would  an  amendment 
of  the  copy  be  permitted.  (/?) 


(0  1  Salk.  79;  1  Ry.  &  Moody,  26 ;      Annfr  v.  Blofield,  9  Bing.  9J  j  ante,  vol.  1. 


.  &  Payne,  153,  B.C. ;  Tidd,  9th  ed.  48. 

219.  (»)  Batu  V.  PiUing,  4  Tyr.  Ml. 

(k)  Id,;   Cat.  Temp.   Uardw.  301  j  (o)  ilnt#,  vol.  i.  6S3,  n.  (»)j  IVrightv. 

8  New  Rep.  211.  Court,  4  B.  &  C.  596 ;  6  D.  &  R.  623^ 

(0  Cowp.  65  ;  Tidd,  219.  S.C. 

(m)  Berry  v.  Adamam,  d  B.  &  C.  528,  (p)  Ante,  242,  243  ;  Bjifield  v.  Siretl, 

cited  in  Bate*  v.  PiUingi  4  Tyr.  232;  10  Bing.  27  ;  Bagley't  Priic.  12t. 
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CHAP.  VIII.       It  is  the  imperative  duty  of  the  arresting  oiEcer,  in  pursu- 
PaocEBDwoi  ^^  ^^  gg  g  g^  ^  gg^  ^  J  ^  I2,ig)  immediately  after  the 

^^^'^"^  arrest,  to  inform  the  defendant  that  he  is  at  liberty  to  be  taken 
To  inform  de-  to  any  Safe  and  convenient  bouse  of  any  third  person  nominated 
™^go  tothi**  ^y  **™  ^**>"  ^^^^ee  ^^iles,  and  in  the  county  where  the  arrest 
bouM  of  a  took  pkce,  not  being  the  defendant's  own  residence,  there  to 
boun.  ^'  remain  for  twenty-four  hours,  and  that  he  cannot  legally  he 

takea  to  any  gaol  or  prison,  or  into  any  tavern,  ale-house,  or 
victualling-house,  or  drinking-house,  or  to  the  private  house  of 
the  officer  until  after  that  time ;  and  if  the  officer  should  neglect 
to  do  so,  and  within  twenty-four  hours  attempt  to  take  the  de- 
fendant to  prison,  he  and  the  principal  returning  officer  incur 
the  forfeiture  of  £50  to  the  party  aggrieved,  (r) 
CoDductmciwc  If  the  party  arrested  be  so  ill  as  to  render  it  dangerous  to 
^  iU,  remove  him,  the  officer  may  and  ought  unquestionably  to  ab- 

stain from  removing  him,  and  may  permit  him  to  remain  even  in 
his  own  house,  in  the  custody  of  a  follower,  though  not  named  in 
the  warrant,  he  keeping  the  key  of  the  house  in  his  possession ; 
and  it  suffices  for  the  officer  to  remove  the  party  as  soon  as  he 
is  sufficiently  recovered ;  {s)  and  the  sheri£^  if  ruled  or  requited, 
may  return  languidus  in  the  form  already  stated.  (0  If  the 
officer  be  doubtful  upon  the  state  of  health  of  the  party,  he 
should  require  the  attendance  and  advice  of  some  respectable 
medical  attendant,  and  require  him,  at  the  peril  of  the  eonse- 
qnences  of  misrepresentation,  to  certify  in  writing  whether  it  be 
fit  to  remove  the  party,  or  take  him  to  any  prison  within  the 
county,  (u) 
Prodacaon  of  If  the  defendant  should  require  the  production  of  the  writ 
^"^f^^JIJJIJ^^"*  ^  itself  on  parchment,  it  was  formerly  supposed  to  be  the  duty 
of  the  officer  to  produce  the  same ;  {x)  but  this  was  not  neces- 
sary unless  expressly  required  by  the  defendant,  (y)  And  now 
we  have  seen  that  the  practice  is  to  file  the  principal  writ  in 
the  sheriff's  office,  and  only  a  copy  is  delivered  or  shewn  to 
the  defendant.  (2)  It  is  however  expedient  to  demand  inspec- 
tion  of  the  warrant  so  as  to  ascertain  that  the  person  making 
the  arrest  is  an  officer  named  in  the  warrant,  and  not  a  mere 

(9)  See  ftUtutes  and  notes,  Chit.  Col.  4  Bar.  &  Aid.  279. 

SUt.  53, 335.  (t)  See  the  form,  ante,  249. 

(r)  Deuhunt  v,  Pearsw,  1  Cromp,  &  (u)  Per  Lord  EUenborougb,  Mkh.  T. 

M.  365 ;  3  T^r.  248,  S.  C;  Simpson  r.  1816. 

Bentottt  2  Nev.  &  Man.  52  -,  id,  5  Bam.  (x)  As  to  Mervieeable  proceas*  see  mU, 

&  Adul.  35,  overruling  P.  M.  v.  Sheriff  250,  274,  n.  (/) ;  and  Ttdd,  168,  169 ; 

of  MiddUtex,  4  Moore  &  P.  726 ;  1  Dowl  Worhy  v.  Ghoer,  2  Sira.  877 ;  Ptmckturd 

201 ;  and  wceSummen  v,  MoteUy,  2  Crom.  v.  WoolUy,  Barnes,  302 ;  BmdM  w.  It*- 

&  M.  417.  berU,  id.  422;  WeUUy  v.  Jmut,  5  Moore, 

(t)  StevoM  w.  Jaehon,  6  Taant  106 ;  1  162. 

Marsh.  496,  S.  C. ;  and  see  Perkimt  ▼.  (y)  Edgar   v.    Farmer,   Gas.  Temp* 

Meacher.lDottlil',  Baker  V.Davenport,  Hard  w.  138.                  ^^-^              t 

8  DowU  &  K^l,  606  J  Cavenach  v.  ColUt,  (t)  Ante,  351.   ed  by  LjOOQIC 
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assistant,  illegally  making  the  arrest   in  the  absence  of  the  CHAP.  VIII. 
officer.  («)      Before    tlie    uniformity  of  process  act,  2  W.  4^  o„ 

c.  89,  and  which  seems  to  introduce  no  difference  in  this  re-  ^-^"^'' 
spect,  where  the  defendant,  at  the  time  he  was  served  with 
a  copy  of  process,  or  even  a  quarter  of  an  hour  after,  de- 
manded to  see  the  original,  which  was  refused,  the  service  was 
deemed  irregular,  (a)  A  fortiori,  in  bailable  process,  where  a 
party  is  to  be  deprived  of  his  liberty,  it  should  seem  but  rea- 
sonable that  the  defendant  should  be  afforded,  on  request,  an 
inspection  of  the  writ  itself  at  the  office  of  the  nnder-sheriff, 
though  as  now  he  is  to  have  an  exact  copy,  perhaps  the 
Court  would  not  discharge  him  from  the  arrest  on  account 
merely  of  the  refusal  to  produce  the  principal  writ.  It  should 
seem  at  all  events  but  reasonable  that  the  officer  should,  on 
demand,  produce  his  warrant  to  satisfy  the  defendant  that 
authority  to  arrest  him  has  been  duly  delegated  to  him  by  the 
sheriff,  and  connect  him  with  the  writ ;  though  we  have  seen 
that  after  the  defendant  has  been  released  from  the  imprison- 
ment, a  judge  will  not  order  the  inspection,  {b) 

It  is  the  duty  of  the  sheriff  or  his  officer,  within  six  days  in-  Duty  to  indorse 
chisive  after  the  arrest,  to  indorse  on  the  writ  the  true  day  of  ^"*®  of  arrest, 
the  execution  thereof,  i.  e.  arrest  of  the  defendant  whom  he  may 
have  arrested,  and  service  of  the  copy  delivered  to  one  of  seve- 
ral defendants  whom  he  has  been  ordered  only  to  serve;  and 
in  default  thereof,  the  sheriff  or  other  officer  is  to  be  liable  in  a 
summary  way,  to  make  compensation  for  any  damage  that  may 
have  resulted  from  the  neglect,  (c) 

Fifieenf  Of  Extortion  an  Arresls.--The  statute  23  Hen.  6,  Fifteen,  Extor- 
c.  9,  in  express  terms  prohibits  a  sheriff  or  his  bailiff,  or  other  ^on  on  arrests. 
officer,  having  the  execution  of  bailable  process,  from  taking 
more  than  /ottrpence  for  making  an  arrest  or  cfttaehmsnt^  or 
more  than  the  like  sum  for  making  a  bail-bond,  warrant,  or 
precept,  under  pain  of  forfeiting  to  ^^  the  party  indamaged  pr 
grieved"  his  treble  damages,  and  which  is  recoverable  by  action 
of  debt,  and  £4f)  penalty,  recoverable  by  a  common  informer 
in  an  action  of  debt,  half  for  the  king,  and  half  for  himself.  (</) 
The  82  G.  2,  c.  28,  s.  1,(^)  repeats  the  prohibition  against 
taking  or  demanding  for  any  arrest,  or  taking  more  than  is  bjf 

(s)  As  in  Barrett  ▼.  Price,  1  Dowl.  725 ;         (c)  2  W.  4,  c.  39,  s.  4,  Rule  4,  Miciu 

and  aee  a  reason  why  a  defendant  ought  T.  S  W.  4,  ante,  151,  and  in  note,  160,  in 

to  be  allowed  to  see  the  warrant,  8  T.  R.  note,  S43, 244 ;  and  see  form  of  indorse* 

187 ;  Bagley's  Prao,  121 .  ment  on  capias,  atUe,  ^44,  note  (g). 

(a)  Thomas  v.  Pearce,  ft  Bar.  6c  Cres.  (d)  See  23  Hen.  6,  c.9  ;  Chitty'sCoU 

761 ;  4  Dowl.  &  R.  317,  S.  C. ;  Westley  Stat.  87  ;  Martin  v.  Bell,  6  Maule  &  Sel. 

V.  Janet,  5  Moore,  162  j  Tidd,  169,  267,  220. 
(o),  351.  (0  See  32  G.  2,  c.  28,  s.  1  j   5e«>  ^ 

(6>  Supia,  n.(«),  Chitty's  Col.  Stat.  53,  335.  Digitized  by  dOOglC 
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law  allowed,  and  for  such  taking  the  IM\  section  in  efi*ect  en- 
titles the  party  aggrieved  to  recover  in  an  action  of  debt  the 
cumulative  forfeiture  of  £30,  and  treble  costs,  for  taking  more 
than  the  allowed  sum  of  fourpence  for  an  arrest.    The  act  also 
prohibits  other  extortions,  but  in  consequence  of  no  table  of 
fees  having  been  settled  by  the  Courts  at  Westminster,  the 
latter  act  is  not  so  extensively  useful  as  it  might  be.  (/)    Al- 
though it  is  u^ual  in  practice,  even  in  taxing  costs,  to  allow  a 
larger  fee  to  the  officer  for  the  caption,  viz.  10^.  6d.  in  London, 
and  a  guinea  when  the  arrest  has  been  made  in  the  country, 
yet  if  the  officer  receive  the  same  from  the  party  arrested,  he 
will  still  be  liable  to  the  above-mentioned  penalties,  (g)    There 
are  numerous  other  provisions  for  the  prevention  of  extortion 
cffler  the  defendant  has  been  taken  to  a  lock-up  house,  and 
whilst  there,  {h)  and  which  not  only  give  the  party  aggrieved 
an  action  for  <£50,   but  also  provide  a  summary  remedy  by 
application  to  the  Court*  in  which  the  process  is  returnable 
against  the  officer ;  (t )  and  excessive  charges  for  an  arrest  or 
bail-bond  are  recoverable  back  from  the  officer  by  motion  and 
reference  to  the  master,  {k)     But  the  application  must  be  made 
within  a  reasonable  time,  or  the  delay  accounted  for  by  affi- 
davit. (/) 


Sixteen,  Duty         Sixteen,   Officer's  duty  to  search. — The  officer  having  thus 
search  for  other  avrested  the  defendant,  is  not,  it  should  seem,  bound  to  dis- 
dYschJrln'^ih     ^^^*^8®  ^^*"  ^^  ^'^®  ^^''y  instant,  even  upon  tender  of  a  bail- 
defendant,         bond,  or  tender  or  deposit  of  the  debt  sworn  to,  and  eflO  for 
costs,  under  the  statute  43  G.  3,  c.  43.  {m)     But  the  sheriff's 
officer  may  and  ought,  first,  though  with  the  utmost  expedi- 
tion, (though  twenty-four  hours  under  circumstances  were  held 
not  an  unreasonable  time,  {m) )  to  search  the  office,  so  as  to 
ascertain  whether  there  may  not  have  been  delivered  at  the 
sheriff's  office  another  bailable  writ,  or  capias  ad  satisfacien- 


(/  )  See  Boldero  v.  Afoiie,  3  Term  Rep. 

417;  Ja^MCf  V.  Whitcomh,  1  £sp.  Rep. 

361  ;  Martin  v.  Slade^  3  New  Rep.  59  ; 

Martin  ▼.  BeUt  6  Maule  &  Sel.  320; 

Ek  parte  Evam,  3  Bos.  £c  P.  88. 
ig)  Dew  V.  Fanont,  2  Bar.  &  Aid.  56% ; 

1  Chitt^'s  Rep.  t9.5,  302,  S.  C. ;  Savage 
V,  Smith,  t  Bla.  Rep.  1 101.  In  Townaend 
▼.  Carpentir,  t  Car.  &  Payne,  118,  it  was 
held  that  a  sheriff's  officer  may  claim  a 
guinea  or  half-a-giiinea  against  the  plaxn» 
tiff'$  attorney  for  a  caption;  and  see 
Bills  of  Costs,  page  7.  But  if  received 
from  a  defendant ,  the  Court  will  on  motion 
compel  the  officer  to  refund,  Wation  v. 


Edmonds,  4  Price's  Rep.  .S09. 

(h)  See  fully  3t  G.  2,  c  28. 

(i)  Ex  parte  Evant,  2  Bos.  &  Pul.  88. 

(k)  Watton  Y.  Edmonds,  4  Price,  309; 
Pitt  V.  Combs,  1  Harrison's  Term  Rep. 
13;  In  re  the  Sheriff  of  Northamplonthire, 
January,  1835.  K.  B.  when  Mr.  Erie  ob- 
tained a  rule  against  the  sheriff  for  charg- 
ing 7s.  for  a  warrant  on  a  capias  which  the 
master  had  reduced  to  4s.,  but  the  legal 
demand  was  only  4d, 

(0  Pitt  V.  Coombs,  1  Harrison's  Rep. 
13. 

(m)  Taylor  v,  Brander,  1  Esp.  Rept 
45« 
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dum,  and  which  if  not  searched  for  immediately  before  the  CHAP.  VIII. 
actual  discharge,  would  subject  the  sheriff  to  an  action  for  an  on 

escape.  (»)  To  avoid  this  temporary  detention  pending  the  Cafias. 
search,  and  the  risk  of  other  process  coming  into  the  office,  it 
is  advisable  for  a  defendant  to  anticipate  and  prevent  actual 
arrest  by  prevailing  on  some  attorney  to  induce  the  plain- 
tiff's attorney  to  accept  his  undertaking  to  perfect  bail  above, 
or  by  having  prepared  and  sending  to  the  officer  a  satisfactory 
bail-bond,  with  proper  fees,  and  which  may  be  legally  taken 
without  any  actual  arrest,  (o) 

SecenteeUy  Conduct  of  Defendant  on  Arrest. — The  defend-  Sevmteen,  The 
ant  may,  immediately  after  the  arrest,  demand  the  delivery  to  Jf  a^efendanf 
him  of  a  copy  of  the  writ  and  an  inspection  of  the  warrant,  (jp)  on  his  arrest. 
and  then  insist  on  being  taken  to  a  proper  private  house  of 
a  friend,  within  three  miles,  for  the  first  twenty-four  hours.  (9) 
If  the  process  were  regular,  or  only  irregular  and  not  void,  it 
would  be  indictable  to  escape  or  rescue  the  party,  (r)  But  if 
the  defendant  find  that  the  writ  or  warrant  is  so  defective  as 
to  be  absolutely  void,  and  not  merely  irregular,  be  may  then  in 
strictness  legally  resist  or  escape ;  {s)  but  it  is  rarely  advisable 
even  to  attempt  to  do  so;(/)  and  he  must  always  carefully 
abstain  from  using  a  dangerous  weapon,  or  committing  any 
personal  injury  to  the  officer  or  his  follower  beyond  a  mere 
struggle  to  escape,  for  if  death  were  to  ensue,  however  illegal 
the  warrant,  he  might  be  indicted  for  manslaughter  and  trans- 
ported for  life ;  as  where  the  defendant  deliberately  shot  at 
and  killed  the  officer  whilst  illegally  breaking  an  outer  door  to 
effect  a  caption,  (n)  And  if  the  process  should  turn  out  regular, 
an  escape  or  self  rescue  is  an  indictable  offence  at  common  law, 
as  it  is  the  duty  of  every  one  to  submit  to  regular  process,  (x) 
The  safest  course  is  to  submit  under  protest,  and  apply  imme- 
diately to  a  judge,  or  by  habeas  corpus,  and  the  judge  will 
forthwith  discharge  the  party,  if  the  affidavit  or  process  be 
illegal,  or  the  defendant  were  in  any  respect  privileged,  (y) 


(u)  Jaehon  v.  Humphrtyt,  1  Salk.  27S;  (q'i  Ante,  357,  958. 

Taylor   V.    Brander,  1   £sp.    Rep.    45.  (r)  Ante,  yo].  u  6S3,  Slc, 

SembU,  the  sheriff  incurs  some  risk  in  a  (s)  Ante,  vol.  i.  633,  635,  636  ;  R*  v. 

large  county  of  a  writ  coming  into  his  Otmer,  5  East,  304. 

office  either  in  the  country  or  in  London,  Ct)  Ante,  vol.  i.  638. 

between  the  time  of  search  and  discharge,  (u)  A.  ▼.  NeUor,  and  other  cases,  ante, 

and  which  should  be  provided  against.  vol.  i.  634  to  639. 

(o)  2  Saund.  Rep,  59 1.  post,  365,  note  (x)  R.  v.  Omer,  5  East's  R.  304. 


(p)  Ante,  359. 


ilnU,  vol.  i.  694,  695 
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Eighteen,  The 
teveral  legal 
modes  of  de- 
fendant's ob- 
taining his  re- 
lease from  im- 
prisonment. 


Eighteen i  The  Legal  Modes  qfobiaining  Release  from  Im^ 
prisonmeni. — A  defendant  having  been  arrested,  and  receired 
a  copy  of  the  writ,  and  finding  that  prima  facie  at  least  the  arrest 
is  legal  in  form,  may  adopt  one  of  the  following  means  of  obtain- 
ing release  from  imprisonment: — 1st,  he  may,  under  43  6.  3, 
c.  46,  sect.  2,  immediately  deposit  the  sum  sworn  to,  and  o£10 
to  coTer  the  costs,  in  the  bands  of  the  sberiff,  by  delivering  the 
same  to  him  or  his  under-sheriff,  or  other  officer  to  be  by  him 
appointed^  (usually  the  officer  named  in  the  warrant) ;  Snd,  by 
executing  a  bail  bond  with  two  sureties;  or,  Sdly,  by  applying 
to  an  attorney  and  prevailing  on  him  to  give  his  written  under- 
taking  to  the  plaintiff's  attorney  that  bail  above  shall  be  put  in 
and  perfected,  which,  if  accepted,  in  general,  occasions  an  im- 
mediate discharge  on  payment  of  the  oflicer*s  fee.  The  last 
proceeding,  when  an  attorney  is  at  hand,  and  has  confidence  in 
the  defendant,  and  the  plaintiff's  attorney  will  adcept  his  un- 
dertaking, is  the  most  summary  and  convenient,  when  no  ad- 
vantage of  an  irregularity  is  intended  to  be  taken.  But  if  the 
defendant  have  the  money  at  command,  the  first  measure 
may  be  the  best ;  because,  if  the  proceedings  should  turn  out 
to  be  irregular,  the  defendant  may  then,  immediately  afker 
the  deposit,  and  within  four  days  if  possible,  but  at  all  events 
within  eight  days,  take  out  a  summons  or  move  the  Court  to 
set  aside  the  writ,  or  copy,  or  arrest;  and  if  he  succeed,  he 
may  then  have  back  the  money  from  the  sheriff;  and  if  the 
proceeding  has  been  regular,  and  he  resolves  within  a  few 
days  after  arrest  to  settle  the  action,  he  might  require  the  she- 
riff to  pay  the  indorsed  claim  to  the  plaintiff's  attorney,  and 
thereby  avoid  further  costs ;  and  within  the  four  days  give  the 
plaintiff's  attorney  a  written  notice  to  that  effect,  accompanied 
with  a  written  order  on  the  sheriff  for  the  amount.  {«)  When 
the  defendant's  attorney  gave  notice  to  the  plaintiff's  attorney 
of  the  payment  to  the  sheriff,  and  that  he  should  not  defend 
the  action,  but  reclaim  only  the  surplus  which  remained,  after 
payment  of  the  debt  and  costs,  and  the  plaintiff's  attorney,  on 
the  sheriff  omitting  after  request  to  remit  the  money,  pro- 
ceeded in  the  action,  the  Court  held  that  the  defendant  was  not 
liable  to  pay  the  costs  incurred  after  the  arrest,  (a) 

If  a  sheriff's  officer  discover  that  the  arrest  is  illegal,  either 


(t)  SembU, 

(a)  ridd,  «f9;  ClaHee  v.  Yeate$,  3 
Brod.  6tB.  273;  7  Moore,  83,  S.  C. ; 
but  see  Offley  v.  Wtaver,  7  Moore,  557, 


and  note  the  first  decisions  were  before 
t  W.  4,  c.  39,  and  roles  Micb.  T.  3  W. 
4. 
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on  account  of  such  a  material  defect  in  the  writ^  or  on  account  CHAP.  vm. 
of  privilege,  &c.  so  that  any  continued  detention  would  only    ^^"^^J^^^^ 
increase  the  damages  in  an  action  for  false  imprisonment^  then      Ca?ia8, 
be  may  instantly  discharge  the  party  arrested,  though  it  might  Consequences 

u       J   •     i_i     ^  1^      .        »  ,  -    1       i^  .     ,  of  discharging  a 

oe  adviaabie  nrst  to  obtain  the  order  of  the  Court  or  a  judge,  defeadaot  with- 
But  if  the  arrest  was  legal,  or  the  writ  merely  irregular,  then  °]J*/o7^Jji^^ 
the  officer  cannot  safely  discharge  the  defendant  widiout  first 
ascertaining  that  the  defendant  has  executed  a  proper  bail 
bood,  or  deposited  the  sum  sworn  to  and  <£10  for  costs,  or 
that  the  plaintiff's  attorney  has  accepted  the  undertaking  of 
the  defendant's  attorney;  and  in  the  latter  case  it  wouM  be 
prudent  to  require  the  written  authority  of  the  plaintrff^s 
attorney  for  the  discharge.  If  after  an  arrest  the  defendant 
be  suffered  to  go  at  large  without  a  previous  bail  bond  with 
two  sureties,  the  sheriff  might  perhaps  be  fixed  with  personal 
liability  by  the  immediate  commencement  of  an  action  for  the 
escape,  against  which  the  Court  would  not  afterwards  reUeve 
the  sheriff  (b) 

Nimeieen^  OJ  the  Bail  Bond. — The  most  usual  proceeding  Nineteen,  Of 
after  an  arrest,  is  for  the  defendant  and  two  other  persons,  as  slui^d. 
his  sureties,  to  execute  a  bail  bond{c)  conditioned  in  express 
terms  **for  his  causing  special  bail  to  be  put  in  for  him  in  a 
named  Court,  as  required  by  the  writ  of  capias  previously  re- 
cited (i.e.  in  effect  not  only  for  putting  in  such  bail  within  eight 
days  after  the  arrest,  but  also  giving  due  notice  thereof,  and 
if  excepted  to  causing  such  bail  to  swear  to  their  sufficiency.) 
Sheriffs  were  required  to  accept  the  security  of  a  bail  bond  by 
the  statute  23  Hen.  6,  c  9,  and  that  enactment  still  8))plies^ 
although  the  terms  of  a  bail  bond  have  necessarily  been  altered 
since  the  introduction  of  the  new  form  of  a  writ  of  capias  in  lieu 
of  the  former  writs ;  and  if  a  sheriff  should  refuse  to  accept  a 
bond  framed  according  to  the  requisites  of  SS  Hen.  6,  c.  9,  as 
varied  by  2  W.  4,  c.  30,  viz*  a  bail  bond  executed  by  the  defend- 
ant, with  two  sureties  having  sufficient  in  the  county,  but  not 
otherwise,  (d)  (a  requisite  prescribed  in  order  that  the  sheriff 
might  be  the  better  enabled  to  ascertain  the  sufficiency  of  the 
teiklered  sureties,)  he  would  be  liable  to  an  action  of  debt  by 
an  informer,  to  recover  £40  penalty,  and  also  to  a  special  action 
on  the  case,  at   the  suit  of  the  party  aggrieved,  to  recover 

(h)  Fuller  v.  Prest,  7  Term  R.  109 ;  (c)  See  form  in  Evant  v.  Moseley,  4 

ParienU  v,  PUimbtree,  «  Bos.  &  Pol.  35;  Tjr.  170;  2  Crom,  &  M.  490,  and  in 

AlUngham  ▼.  Flower,  id,  S45 ;  JBtr»  v.  note,  wfta. 

Bond,  6  Taunt.  554 ',   How  ▼•  Laey,  1  (d)  Lovell  ▼.  Plomer,  15  East,  320 ; 

Xaant.  119.  Mutton  v.  Boothi  5  Mattl»&  S.  2f3j 
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CHAP.  Viil.  treble  damages  for  any  subse€|uent  imprisonment,  both  of 
Procekdinos  which  actions  are  given  by  the  23  Hen.  6,0.  9.  (e)  The  form  of 
Capias,  bail  bond  now  adopted  is  given  in  the  note.  (/)  Such  bond 
is  usually  dated  of  the  day  of  the  arrest,  though  executed 
on  a  subsequent  day;(g)  and  the  condition  recites  the  arrest  of 
the  defendant  on  the  very  day  when  it  took  place  under  the 
writ  of  capias  shortly  recited,  and  that  a  copy  of  the  writ,  with 
all  the  memoranda,  notices  and  indorsements  thereon,  had  been 
delivered  to  the  defendant ;  and  then  follows  the  condition  for 
the  defendant's  putting  in  bail  in  the  proper  Court,  as  required 
by  such  recited  writ ;  (g)  but  as  no  express  alteration  in  the 
terms  of  a  bail  bond  has  been  introduced  by  2  W.  4,  c.  39,  it 
would  seem  questionable  whether  a  defendant  is  bound  to  ex- 
ecute a  bail  bond  conditioned  for  more  than  the  putting  in  bail 
above  within  eight  days  after  the  arrest  inclusive,  omitting  the 
recital  of  his  having  received  a  copy  of  the  writ,  memorandum^ 
notices  and  indorsements,  the  admission  of  which  might  preju- 
dice him  in  insisting  that  no  such  copy  had  been  deUvered  to 
him. 

It  has  been  decided  that  an  attorney  ouglit  not  to  prepare  a 
bail  bond  in  a  larger  penalty  than  is  requisite  according  to  the 

(e)  Evans  t.  Moseley,  4  Tjr.  169;  3  Crom.  &  M.  490,  S.  C. 


The  form  of  a  (^-f^^  Know  all  men  by  these  presents,  that  we  C.  D.  [the  defendant  arrested  J  of 

Bail  Bond  '  ^"  ^'  *^^ »   *"*^  ^'  ^'  °^ '   ^'^  ^^'^  *"*^  firmly  bound  to  S.  S.  Esq. 

sheriff  of  the  coanty  of ,  in  the  sum  of  [dotible  the  sum  sworn  to  and  indorsed  on 

the  writ],  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain 
attorney,  executors,  administrators  or  assigns,  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves  and  each  of  us  for  himself  in  the  whole,  our  and  every  of  our 
heu-8,  executors  and  administrators,  firmly  by  these  presents  sealed  with  our  seals. 
Dated  the day  of ,  in  the  year  of  our  Lord,  1835. 

Whereas  the  above  boundeu  C.  D.  was,  on  the day  of  ^^^  instant,  taken  by 

the  said  sheriff,  in  the  bailiwick  of  the  said  sheriff,  by  virtue  of  the  king's  writ  of 
capias  issued  out  of  his  majesty's  Court  of  King's  Bench,  [or  C.  P.  or  Exch.  of  Pleas,] 

bearing  date  at  Westminster,  the  day  of ,  to  the  said  sheriff  directed  and 

delivered  against  the  said  C.  D.  [and  J.  K.  &c.  as  in  the  writ,]  in  an  action  on  pro- 
mises, [or  of  debt,  &c.  as  in  the  writ,]  at  the  suit  of  A.  B.  [And  whereas  a  copy  of 
the  s^id  writ,  together  with  every  memorandum  or  notice  subscribed  thereto,  and  all 
indorsements  thereon  was,  on  the  execution  thereof,  delivered  to  the  said  C.  D.]  And 
whereas  the  said  C.  D.  was  and  is,  by  the  said  writ,  required  to  cause  special  bail  to 
be  pot  in  for  him  in  the  said  Court  to  the  said  action,  within  eight  days  after  the 
execution  thereof  on  him,  inclusive  of  the  day  of  such  execution.  Now  the  condition 
of  this  obligation  is  sucb,  that  if  the  said  C.  D.  do  cause  special  hail  to  be  put  in  for  him 
to  the  said  action  in  his  M(Qesty^s  said  Court,  as  required  by  Ote  said  writ,  then  this  pre- 
sent obligation  will  be  void  and  of  no  force,  otherwise  to  stand  and  remain  in  full  foroe« 
vigour  and  effect. 

Sealed  and  delivered  in  the  presence  of  W.  W.  C.  D.  (l.  s.) 

E.  F.  (L.  a.) 
G.  H.(l.8.) 


(g)  Evans  y.  Mosel^,  4  Tyr.  171  ;  3  Crom.&  M.  490,  S.  d 
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practice  of  the  Court.  (A)    And  it  may  be  important  to  observe   CHAP.  viii. 
this  injunction,  because  otherwise  the  bail  to  the  sheriff  might   ^"o<^»j^»'«o« 
be  exposed  to  greater  liability  than  the  affidavit  to  hold  to  bail       Cahas. 
had  required.  (A)     Although  a  bail  bond  with  one  surety  is  not 
invalid,(f)  and  the  sheriff  cannot  be  sued  directly  for  taking  only 
one,  {i)  yet  as  the  statute  implies  a  duty  to  take  two  sureties 
for  the  greater  security  of  the  plaintiff,  if  he  take  only  one,  and 
an  attachment  be  obtained  against  the  sheriff,  the  Court  will 
not  set  aside  the  same  at  his  instance,  though  they  might  on  the 
application  of  the  bail  above.  (/)  A  defendant  should  not  volun- 
tartly  execute  a  bail  bond  without  a  previous  arrest,  without 
first  ascertaining  that  the  affidavit  to  hold  to  bail  is  sufficient, 
because  he  would  thereby  be  precluded  from  afterwards  ob- 
jecting to  such  affidavit,  (m) 

A  bail  bond  having  been  taken,  care  must  be  observed  by  Conaeqaences 
the  plaintiff  and  his  attorney  not  to  grant  any  binding  indul-  o^ndutgencci 
gence  to  the  defendant  himself  as  to  time  or  otherwise,  that  diiciiarging' 
might,  on  the  ordinary  principle  of  principal  and  surety,  dis-  *"''^^**^'* 
charge  the  latter,  (n)    At  all  events  more  time  should  not  be 
given  to  a  defendant  than  the  ordinary  course  of  a  suit  would 
occupy,  unless  the  bail,  or  one  of  them,  expressly  concur;  and 
it  is  advisable  to  require  them  to  sign  their  written  consent,  re- 
citing that  the  indulgence  is  to  be  at  their  request,  and  that  the 
same  shall  not  prejudice.     Indeed  this  precaution  equally  ex- 
tends to  bail  above.     But  if  one  of  the  bail  to  the  sheriff  con- 
sent to  time  being  given  to  the  defendant  to  perfect  bail  above, 
his  act  is  binding  upon  both,  (o)     And  it  has  been  considered, 
that  after  a  bail  bond  has  been  forfeited,  and  an  assignment 
thereof  taken,  then  time  subsequently  given  to  the  principal 
would  not  discharge  the  sureties,  {p) 

It  is  the  duty  of  the  sureties,  executing  the  bail  bond,  to  take 
care  that  the  defendant  ^>ti^«  in  bail  above  within  the  eight  days 
allowed  for  that  purpose  at  all  times  of  the  year ;  and  even 
without   the  consent  of  the  defendant  they  may  put  in  and 


(Jk)  Wingrove  v.  Godm<md,  6  Car.  &  P.  37a. 

66.  (n)  Thonuur,  Ymmr,   15  East,   417; 

(i)  It.^,SkfTiff»(f  London,  9  Moore,  Farmer  y.TkorUy,   4  Bar.  &  Aid.  91; 

4««;    «  Bing.  ««7,   S.   C. ;    Beaufage^s  -Tidd,  295,  301,305. 

CQ»,  10  Coke,  100  b  \  Avsien  y.  Howard,  (o)  Howard  ▼.  Bradbcrry,  3  Dowl.  92. 

7  Taunt.  28,327.  (p)  Woognam  t.  Frko,  Crorop.  &  M. 

(k)  C/i(/>on  ?.  ird>6,  Cro.  Eliz.  808 ;  352  ;  3  Tyr.  373,  S.  C. ;  Lto  v.  Lew,  4 

Tidd,  223.  Bar.  &  Cres.  390  ;  I  Car.  &  P.  553,  S. 

(i)  H.  V.  Sheriff  of  Mlddletex,  2  Dowl,  C. ;  Pike  v.  Swtet,  I  Daiia.&  Lloyd,  159, 

140;   l?.v.  Sherifftcf  London,  9  Moore,  sed  qtutre.    See  Chitty  on  Bills,  8th  ed. 

422;  2  Bing.  227,  S.  C.  448. 


(w)    Norton  v.  Danvers,  7  Term  Rep. 
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CHAP.  VTII.  justify  bail  above  for  their  protection,  though,  to  prevent  an 

PnOCIIBINOS 


OH 


adverse  render  by  bail  above,  put  in  by  the  bail  below  or  bail 
Capia«.  to  the  sheriff,  the  defendant  himself  may,  at  the  same  time, 
put  in  and  justify  bail  above,  and  in  that  case  the  Court  will 
direct  that  the  rule  for  the  allowance  of  the  bail  put  in  by  the 
defendant  himself  only  shall  be  drawn  up,  and  the  other  stand  ; 
for  otherwise,  however  sufficient  the  persons  who  had  be- 
come bail  above,  as  friends  of  a  defendant,  might  be,  other  bail 
put  in  by  the  sheriff,  or  bail  below  for  their  indemnity,  might 
render  and  subject  the  defendant  to  imprisonment,  at  least  for 
a  time*  {q) 

Tiffenty,  Of  a  Tweniff,  Depostt  in  lieu  of  a  Bail  Bond. — ^The  48  G.  S, 

8heriff,^&c!*of     ^*  ^y  ^*  ^*  (singularly,  not  noticed  in  any  of  the  forms  pre- 
tbe  turn  s»om   scrfbed  by  the  2  W.  4,  c.  89,  but  by  mistake  the  7  &  8  G.  4,  c.  7 1 , 
coiu  under  ^   i^  there  referred  to  in  lieu  of  that  act,)  (a)  authorizes  the  party 
G.3,c.46,s.«.  arrested,  in  lieu  of  giving  bail  to  the  sheriff,  to  deposit  in  the 
hands  of  the  sheriffs  by  delivering  to  him  or  to  his  undersherifi^ 
or  other  officer  to  be  appointed  for  that  purpose,  {t)  (usually 
the  officer  named  in  the  warrant,)  the  sum  indorsed  on  the  writ 
by  virtue  of  the  affidavit  for  holding  to  bail  in  that  action,  toge- 
ther mth  10/.  in  addition,  to  answer  the  costs  up  to  and  at  the 
time  of  the  return  of  such  writ,  and  thereupon  the  sheriff  is  to 
discharge  him.    Such  payment  may  be  accompanied  with  the 
subscribed  notice,  (u)    The  sheriff  is,  within  eight  days  after 
the  arrest,  to  pay  the  sum  thus  deposited  to  the  same  officer 
who  signed  the  writ,  and  if  the  defendant  should  afterwards  in 
due  time  perfect  bail  above,  he  is,  on  motion  to  the  Court  in 

(q)  Wheeler  r.  RanJdn,  1  Chit  Rep.         («)  Tlie  «  W.  4,c.  39,  schedule  No.  4, 

81 ;    R.  ▼.  Sherifft  of  London,  id,  SS9 ;  only  refers  to7  &  8G.  4,  c.7l;  evidently 

Taylor  ?.  Evans,  I  Bing»  367.  by  uiittake  inserted  for  4S  G.  3,  c.  46. 

(r)  Tidd,  9  edit.  2«7 ;  1  Arch.  K.  B.         (0  Hierefore  not  to  tlie  arresting  ofii- 

4  ed,  145.  cer,  oniett  eipresily  atitborijied. 

(u)  In  the  King's  Bench, 

CA.B.  plaintiff, 

<  and 

C  C.  D.  defendant. 

Talce  notice,  that  I  have  this  day  deposited  with  voo  the  sum  of  571.  viz.  47/.  for 
the  debt  sworn  to,  and  10/.  for  costs,  in  lieu  of  bail  to  this  action,  and  pursuant  to 
the  statute,  and  that  the  same  is  deposited  wiUi  you  without  prejudice  to  the  right  of 
the  said  defendant  to  object  to  any  irregularity  in  the  affidavit  to  hold  to  bail,  writ  or 
other  proceeding,  or  to  an  action  against  the  sheriff  of  Middlesex,  his  officers,  and  all 
other  persons  concerned  in  holding  him  in  custody  in  this  action,  or  his  taking  any 
other  proceedings  he  may  be  advised.    Dated  this day  of  — ,  a.  o.  1835. 

To  the  sheriff  of  Middlesex,  ^  Your's  &c. 

his  under-sheriff  and  officers,  f  F.  F.  attorney  for  the  said  defendant, 

to  A.B.  the  plaintiff,  and  G.  " 
his  attorney,  and  to  whom  ( 
it  may  concern. 


diesex,  -) 
>fficer8,  f 
IG.H.  ?■ 
>m  else  J 

/Google 
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banCi  (but;  not  on  an  application  to  a  single  judge)  to  have  chap.  VIII. 
the  money  back,  {x)  Pwcebdinos 

If  a  defendant  has  deposited  money  in  the  bands  of  the  she-       Cawas. 
riff,  and  which  has  also  been  paid  into  Court,  then  if  he  put  in  Proceeding 
bail  according  to  the  exigency  of  the  capias  in  due  Hmcj  be  may  5ebt  anriot.^ 
have  the  money  out  of  Court,  but  if  he  do  not  put  in  bail  above  for  costs. 
in  flue  time,  be  will  not  be  allowed  to  take  the  money  out,  al- 
though the  capias  did  not  mention  such  a  deposit  in  the  warn- 
ing subscribed  to  the  writ.    In  case,  however,  bail  above  be 
afterwards  perfected  before  the  plaintiff  has  taken  the  money 
out  of  the  Court  though  not  in  due  time,  then  the  plaintiff 
will  be  put  to  his  election,  and  cannot  retain  the  security  of  the 
bail  as  weU  as  the  money,  (y) 

Twenty-one^  Payment  of  the  further  sum  of  c£10  for  Coste  Twenty-one, 
in  lieu  of  Bail  above.— Vnder  the  7  &  8  G.  4,  c.  71,  the  dc-  ^"J^l^wtV 
fendant,  in  lieu  of  perfecting  bail  above,  may  pay  into  Court  hail  above  oi  a, 
the  further  sum  of  £10  (t\  e.  altogether  20/.  for  costs)  towards  xJ^*"!;;  addiu Jn 
the  costs,  and  which,  with  the  sums  deposited  with  the  sheriff,  ^  ^^^  -£^0  and 
are  then  to  remain  in  Court  in  lieu  of  bail  above,  (z)  to,  deposited'^'^ 

with  sheriff. 

Twenty-twOi  Attomey^s  Undertaking. — Sometimes,  when  an  Twenty-tw, 
attorney  has  confidence  in  his  client,  he  will  give  his  under-  Undertoking  by 

i         .       ^    n      -i        t  .        .1  <•-        iMi  defendant's  aU 

takmg  for  the  defendant  s  puttmg  m  and  perfecting  bail  above  torney  to  put  in 
to  the  plaintiff^s  attorney,  and  thereby  save  the  client  from  the  ^}^  bonlJIVa) 
annoyance  of  an  arrest,  and  the  expense  and  trouble  of  a  bail 
bond  or  deposit ;  but  to  avoid  personal  responsibility,  most 
attornies  decline  to  incur  such  liability,  and  their  articles  of  co- 
partnership frequently  expressly  prohibit  the  same«  As  the  SS 
Hen.  6,  only  affects  securities  to  the  sheriff,  engagements  of 
this  nature  are  not  within  that  act,  when  given  to  the  plaintiff 
or  his  attorney,  though  it  would  be  otherwise  if  given  to  the 
sheriff  or  his  officer ;  (6)  and  even  a  verbal  undertaking  to  sign 
a  bail  bond  for  the  defendant  is  not  deemed  an  undertaking  to 
answer  for  the  debt,  default,  or  miscarriage  of  a  third  person 
within  the  meaning  of  the  29  Car.  2,  c.  S,  s.  4,  and  therefore 
need  not  be  in  writing  to  sustain  an  action,  (e)  The  Court, 
however,  it  has  been  supposed,  will  not  enforce  by  attachment 
an  attorney's  undertaking  to  appear  or  put  in  or  perfect  bail 

(j)  Geach  v.  Coppiti,  3  Dowl.  75  ;  43  ««r,  aiiU,  f  40,  S73. 

G.  3,  c.  46,  s.  2.  (b)  Sedgworth  v.  Spicer,  4  East,  568  ; 

(jr)   Geach  v.  Coppin,  3  Dowl.  74.  Lewis  v.  Knight,  8  Bing,   271 ;  1  Moore 

(»)  7  &  8  G,  4,  c.  71,  s.  «.  &  S.  353. 

(a)  As  to  an  attomev's  undertaking  to  (c)  Jarmain  v.  Algar,  S  Car.  &  Pt  249, 

pot  in  bail  in  general,'  see  Tidd,  9  ed.  R.  &  M«  343,  S.  C. 
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CHAP.  VIIL   above,  unless  it  be  in  writing  and  signed  by  him.  (rf)    It  may  be 

Proceedings 

ON 


Capias. 
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Twenty-thret,  Twenty-three^  Change  of  Officer, — There  is  also  another 

officen^  mode  of  accommodating  a  defendant  who  has  been  arrested, 

not  unfrequently  practised,  viz.  by  the  defendant's  attorney  get- 
ting the  sheriff's  officer,  whom  he  usually  employs,  and  who 
may  have  more  convenient  apartments  or  better  accommoda- 
tion, to  give  what  is  termed  a  receipt  for  the  defendant  to  the 
officer  who  made  the  arrest,  and  which  the  latter  officer  will 
receive  of  the  new  officer,  if  he  be  known  to  him  to  be  trust- 
worthy, and  thereupon  will  hand  over  his  warrant  and  relin- 
quish the  custody  of  the  defendant  to  such  fresh  officer,  who 
may  at  the  request  of  the  defendant's  attorney  shew  the  de- 
fendant more  indulgence  than  the  first  officer  might  be  disposed 
to  do,  and  even  take  his  word  for  giving  a  bail  bond  or  for 
putting  in  and  perfecting  bail  above.  But  this  practice  is  in 
some  respects  objectionable,  as  each  officer  expects  a  douceur 
for  the  civiUty  and  accommodation. 

Twetuyfiur,  Twenty-four^  Proceedings  for  Irregularities. — The   party 

Motions  and      arrested  having  removed  the  immediate  annoyance  and  incon- 

summons  on  .  «  ,i  ..  iiii<i/x>^ 

part  of  defend-  venience  of  an  arrest,  by  depositmg  the  debt  and  10/.  for  costs, 
Tprocwdhig  ^  ^^  executing  a  bail  bond,  or  by  his  attorney  giving  an  undertak- 
•  for  irregularity  ing  to  the  plaintiff's  attorney,  should  then  immediately,  or  at 
wSfcapy 'or  least  before  he  puts  in  bail  above,  ascertain  whether  the  affidavit 
arrest,  ^q  ^^1^1  jq  bail,  or  the  writ,  or  the  copy  served  on  the  defend- 

ant, or  the  arrest,  has  been  sufficient,  or  was  irregular,  and  if 
so,  should,  if  the  defendant  be  in  prison  under  the  proceeding, 
take  out  a  summons  in  vaction,  or  in  term  time  move  the  Court 
at  the  earliest  opportunity  to  set  aside  the  proceeding,  and  that 

(d)  t  Saund.  60,  Uogers  y, Reeves,  1  T.  R.  418,  4n,  but  see  ante,  f73. 

Form  of  an  at-         (e)  InK.  B.  [or  C.  P.  or  Exchequer.]  C         .  pUintiff, 

tomey's  under-  Between?  and 

taking  to  put  in  C  defendant, 

and  perfect  bail       In  consideration  of  Mr.  G.  H.  the  plaintiiTs  attorney,  having  agreed,  at  ray  request, 

above.  to  consent  to  the  discharge  of  the  defendant  out  of  the  custody  of  the  sheriff  of  • 

in  this  action,  without  executing  a  bail  bond  or  making  a  deposit  according  to 
law,  [or  consenting  not  to  nrrest  the  said  C.  D.  nor  require  a  bail  bond  or  deposit  in 
this  action,]  I  do  hereby  undertake  and  agree  that  the  said  defendant  shall  duly  put 
in  and  per^ct  bail  above  in  this  action,  hut  without  prejudice,  nevertheless,  to  the 
right  to  object  to  the  affidavit  or  other  proceeding  thereon,  in  respect  of  any  defect  or 
irregularity  therein.* 

Dated  this day  of ,  a.d.  1^35. 

Signed,  K.  F.  of,  ice.  as  attorney  for  the  said  defendant,  C.  D.  in  this  action. 

*  A  plaintiiTs  attorney  might  do  well      consent,  in  writing,  to  iMiire  all  such  ob- 
to  refuse  an  undertaking  from  a  defend-     jections.  . 
ant's  attorney,  unless  he   will   expressly 
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he  may  be  discharged  out  of  custody,  or  if  he  have  given  a    chap,  viil, 
bail  bond,  that  the  same  may  be  given  up  to  be  cancelled;  for  Procbedings 
after  voluntarily  executing  a  bail  bond  without  a  previous  ar-       Capus. 
^^^^9  (/)  and  after  obtaining  time  to  put  in  bail,  (g)  and  after  " 

putting  in  bail  above,  (A)  and  still  more  after  perfecting  bail,  (t) 
or  paying  the  further  101.  into  Court  under  the  7  &  8  G.  4, 
c.  71,  8.  3,  any  summons  or  motion  of  that  nature  would  be  too 
late.  In  the  Exchequer,  as  any  motion  against  the  validity  of 
an  affidavit  to  hold  to  bail  is  considered  in  delay  of  the  plain-* 
tiff,  the  objection  he  intends  to  rely  upon  must  be  specified 
in  the  rule  nisi,  or  cannot  be  urged  on  the  subsequent  argument, 
but  that  is  not  the  practice  in  the  other  Courts,  (k) 

Twenty-five^    Of  Contradictory  Affidavits. — Supposing  the    Twtniyfiva, 
affidavit,  writ,  copy,  and  arrest  to  be  regular  in  form,  or  not  ^tw^dcoJ  re- 
intended  to  be  objected  to  ;    then  the  next  consideration  is,  duco  the  neces- 
whether  the  necessity  for  causing  two  or  more  bail  above  to  be  *nj!«/i  bail"*"^ 
put  in  for  double  the  sum  sworn  to  can  be  avoided.    The  trene-'  "*>°^«  on  contm- 

*__.„-        ^  ,       ,  _.  ^*^      .      <{irtory  affidavits 

ralrule  in  all  the  Courts  is,  that  no  contradtotory  affidavit,  ofthenouexist- 
denymg  the  existence  of  the  debt  sworn  to  shall  be  admitted,  (/)  enccof  the  debt. 
so  as  to  vary  the  effect  of  the  affidavit  to  hold  to  bail,  or  to 
dispense  with  the  necessity  to  put  in  and  perfect  bail  above  to 
the  full  amount  of  the  sum  which  any  deponent  has  ventured  to 
swear  to,  under  the  IS  6.  1,  c.  S9,  so  that  any  malicious  indi- 
vidual who  will  positively  swear  to  the  existence  of  a  named 
sum,  may,  without  any  previous  examination  of  the  circum- 
stances by  any  Court  or  judge,  or  third  person,  arrest  and  im- 
prison a  party,  and  if  he  be  unable  to  deposit  the  suni  sworn 
to,  and  20/.  to  cover  costs,  or  to  procure  two  persons  to  become 
bis  bail  who  can  satisfactorily  swear  to  their  being  worth  double 
the  sum  sworn  to,  he  may  be  kept  in  prison  until  final  judgment 
has  been  obtained. 

But  the  Courts  (especially  the  C.  P.)  have,  under  particular 
circumstances,  relaxed  or  deviated  from  this  harsh  rule,  as  in  a 
very  recent  case,  where  the  affidavit  to  hold  to  bail  disclosed  that 
the  debt  was  prima  facie  barred  by  the  statute  of  limitations, 
and  other  peculiar  facts  were  stated  in  a  contradictory  affidavit 

(/•)  Nertm  r.  Danvers,  7  Term  Rep.  44,  S.  C. 
575.  '■'   "' 

(g)  Moore  v,  SUickwell,  6  Bar.  U  Cres. 

76  ;  9  Dow.&  Ry.  124,  S.  C.  99. 

(ft)  D'Areent  ▼.  Vivant,  1  East,  330  ;  (/)   Tidd,  9  ed.  189  ;  1  Arch.  K.  B. 

Shaunnan  ▼•  WhtdUy,  6Taunt.  185  ;  Dal-  4  edit.  109  ;  Imlay  v.  EiUfsen,  %  East, 

ten  r.  Bamtt,  1  M.  &  Sel.  230  ;  i?<€r«  '45J  j  Juiacs  v.  Silver^  11  Moore,  348. 
T.  Hucher,  t  Tjrwh.  161 ,  2  Crom.  &  J. 

VOL.  III.  B  B 


(i)  D' Argent  v.  Vivant,  1  East,  330. 
(fc)  Baylor  v.  Eagar,  t  Young  St,  J. 
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CHAP.  VIU, 

Pbocbediitos 

ov 

Cap;is. 


Twenty-iix, 
Putting  in  bail 
above,  or  deposit 
in  Court  of 
sum  sworn  to, 
and  £90  for 
costs,  in  lieu  of 
bail. 

1.  Time  of  put- 
ting in  bail 
aboTC, 


to  shew  that  the  plaintiff  had  no  cause  of  action ;  the  Court 
granted  a  role  nisi  calling  upon  the  piaiotiff  to  shew  cause  why 
the  defendant  should  not  be  discharged  out  of  custody  on  en- 
tering a  conmon  appearance,  and  afterwards  on  shewing  cause 
the  matter  was  referred  to  the  prothonotary  for  his  fiiUer  inres^ 
tigatton.  (m)  So,  if  a  plaintiff  has  acknowledged  io  writing, 
that  no  debt  was  due  to  him  the  Court  thus  interfered,  (n)  But 
it  is  only  under  strong  circumstances  rendering  it  dear  that  no 
debt  does  or  can  exist  that  the  Court  will  thus  interfere,  es* 
peclally  where  the  defendant  has  aetoally  found  baO,  and  is 
no  longer  suffering  under  imprisonment.  <o)  The  genial 
rule  (p)  may  on  principle  be  well  founded  to  avoid  the  tempts^ 
tion  to  perjury  by  defendants,  who  not  being  able  to  find  bail, 
might,  for  the  sake  of  obtaining  liberty,  be  induced  to  swear  too 
boldly ;  but  on  the  other  hand,  where  an  affidavit  to  hold  to 
bail  has  been  made  only  by  the  plaintiff  himself  without  cor* 
roboration  by  a  witness  to  the  debt,  and  especially  under  sus«- 
picious  circumstances,  and  for  a  large  sum,  for  which  it  would 
be  impossible  to  find  bail,  and  ruin  to  a  defendant  would  pro* 
bably  ensue,  it  seems  a  strong  measure  to  allow  an  alleged  ete* 
ditor  on  bis  own  ex  parte  affidavit  to  cause  imprisomnent,  which 
may  afterwards  be  established  by  a  jury  to  have  been  wh<rfly 
unjust. 

Tu)e9ty'0iXi  Of  putting  in  BqU  above.— 1{  on  behalf  of  the 
defendant  no  available  objection  tp  tlie  affidavit,  writ,  copy  or 
2Lffi^,  so  as  to  support  au  application  to  set  aside  the  pro* 
ceeding,  or  if  it  be  resolved  not  to  take  any  raeh  objection,  then 
the  defendant  must,  in  observance  of  the  writ  and  stotote  ^  W# 
4,  c.  39,  sect.  4  and  16,  {q)  within  eight  iayg  t^ter  thfi  execw^ 
tion  of  the  writ  on  him,  i.  e.  of  the  arrest,  incluiipe  of  the  day  iff 
such  execution,  cause  special  bail  to  be  put  in  for  him,  or  a 
proper  deposit  to  be  made  within  the  same  time ;  or  he  Oiuat, 
upon  summons  returnable  before  the  ei^piratipQ  of  that  time, 
obtain  a  judge's  order  for  further  time  to  put  in  bail,  or  in 
de&ult  of  bis  so  doing,  such  proceedings  may  be  taken  a^  ere 
mentioned  in  the  warning  and  indorsemapts,  vjjE,  as  assjgomeot 
of  the  bail  boAd  may  be  ta^n,  aiid  ai^ioo  tlm^tm  eom«m\€tfd 


(m)  Tucker  r.  Tuchtr,  1  Harrison  and 
Woolaston's  Term  Rep.  15 ;  Jackson  v. 
Tampkin,  f  Cbittjr's  R.  20,  and  note. 

(tt)  NUelitch  f.  Bonacick,  6  Bar.  & 
Aid.  904 ;  Chambers  ▼.  Bcmosronl,  6 
Bing.  496  ;  1  Cromp.  &  J.  451,  S.  C, 
obserred  open  in  Burton  f .  Hatcorth,  I 


Nev.  &  Man.  StO,  orerruting  cases  in 
Tidd,  9edit.  189,  n.(tf). 

(o)  Burton  V.  Hatoorik,  1  Nev.  ^  Mao. 
318  i  4Bar.&Adol.4«2,S.  C. 

(p)  See  cases  in  note  (n),  supra, 

(q)  Ante,  150, 153, 155. 
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agaiost  ail  the  obligorsi  or  proceedings  may  be  bad  agaioit  the 
sheriff.  The  24th  general  rule  of  Hil.  T.  2  W«  4,  (wbea  wrila 
were  returnable  in  teruii)  in  cases  of  arreet  elsewhere  than  in 
LosdoD  and  Middlesex,  aUowed  eight  days  from  the  appear^ 
ance  day  of  the  process,  in  efltel  fMWifet  dayM  after  the  return 
day ;  but  that  rale  was  virtually  annulled  by  the  S  W»  4»  c.  S9, 
schedule  No.  4^  prescribing  the  warning  to  put  in  bail  in  M 
eases  in  eight  days  incUuive  of  the  day  of  arrest ^  and  puttSog 
an  end  to  return  days  ;ftnd  appearance  days  in  bailable  pro* 
cess,  (r)  So  that  now  the  defisndant  musi  in  all  cases^  without 
regard  to  distance  from  London,  or  to  term  or  yaeatioBf  put  in 
bail  in  eight  days  after  the  day  of  the  arrest,  inetusive  of  that 
day,  and  without  any  distinction  as  respects  Hme^  between  the 
10th  August  and  £4th  Octob^.  («)  But  if  the  last  of  the  eight 
days  be  a  Sunday,  Christmas-day,  or  Good  Friday,  or  a. day 
appointed  for  a  public  (»st  or  thanksgiving,  then  the  defendant 
has  aU  the  next  day  to  put  in  bail.  (/)  Within  those  eight  days 
sucli  bail  above  must  be  put  in,  or  a  deposit  of  the  sum  sworn 
to,  and  £20  for  costs  in  Ueu  of  bail,  under,  the  7  ^  8  G»  4,  e« 
71;  or  if  he  have  already  deposited  the  sum  sworn  to«  and  £\0 
for  costs  with  the  sheriff,  then  he  may  deposit  the  additional 
sum  of  £10  for  further  costs,  pursuant  to  7  &  8  6. 4,  c.  71,  end 
2  W.  4,  c.  89,  schedule  No.  4,  to  remain  in  Court  in  lieu  of 
bail  But  in  the  latter  cases  the  defendant  must  enter  his  com- 
mon appearance  within  the  same  time  as  he  had  to  put  in  bail, 
or  the  plaintiff  may  do  so  for  him,  and  the  action  will  then  pro* 
ceed  precisely  as  if  bail  above  bad  been  put  in  as  heretofore. 
But  the  defendant  may,  by  sect.  3  of  7  &  8  G.  4,  c.  71^  at  any 
time  before  issue  joined  in  law  or  fact,  or  before  final  or  inter- 
locutory judgment,  receive  the  money  deposited  out  of  Court, 
upon  putting  in  and  perfecting  special  bail,  and  dpon  payment 
of  such  eosts  to  the  plaintiff  as  the  Court  shall  direct ;  {u)  or 
the  defendant  may  convert  the  payment  of  the  amount  of  the 
debt  so  deposited  in  Court,  or  a  part  of  the  same,  into  a  pay- 
weai  in  discbsrge  of  the  action,  by  moving  that  the  plaintiff 
may  take  Ae  same,  or  a  named  part,  in  discharge  of  the  a^tim^ 
and  that  unless  he  do  so,  with  costs  to  be  taxed,  the  same  may 
be  struck  out  of  the  declaration,  {x)    But  it  has  been  held,  that 


CHAP.VU. 
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(0  CtqM  r.  Ciibi,  i  Har.  &  Hodges' 
Rrp.  C.  P,  56 ;  Hillamy  v.  HowUs,  5  B. 
&  Adol.  460 ;  AUlon  v.  UnderhiU,  3  T^t. 
4f7  ;  1  Crom.  &  M.  49«.  S.  C, ;  nomp- 
son  ▼.  Dieas,  4  TVr.  875. 

(0  Grant  ▼.  dibbs. 


New  Rep.  56. 


I  Har.  ficHodgei' 

And  ICC  R.  T.  Sheriff  of 


MiddUui,  Q  Dowl.  286. 

(0  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  8. 

(u)  TerraU  v.  Alexander,  1  Dowl.  1^; 
Hanwetl  v.  Mure,  2  Dowl.  155. 

(i)  Hubbard  V.  WiUianu,  8  Bar.  & 
Cres.  496. 
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CHAP.  viir. 

Proceedings 

ON 

Capias. 


Of  obtaining 
further  time  for 
putting  in  bail. 


Of  putting  in 
bail  at  any  time 
pending  action, 
and  before  de- 
fendant be 
charged  in  ex- 
ecution. 


the  money  so  paid  in  cannot  be  applied  to  a  plea  of  tender, 
because  the  7  &  8  6.  4,  c.  71,  s.  2,  imports  that  money  paid 
in  under  the  act  is  to  remain  in  Court  until  the  end  of  the 
suit,  as  a  security  for  the  costs  as  well  as  the  sum  sued  for ;  (y) 
and  therefore  in  such  a  case  the  defendant  must  either  provide 
and  pay  into  Court  a  further  and  other  sum  upon  pleading  his 
plea  of  tender  or  a  plea  of  payment  into  Court,  or  must  put  in 
and  perfect  bail  above  in  the  precise  manner  prescribed  by 
section  3  of  that  act  Where  money,. however,  had  been  de- 
posited in  Court  in  lieu  of  putting  in  and  perfecting  bail  above, 
pursuant  to  statute  7  &  8  6. 4*,  c.  71,  and  the  plaintiff  obtained 
a  verdict,  it  was  held  that  he  was  not  at  liberty  to  issue  execu- 
tion for  the  whole  sum  recovered,  but  was  bound  to  take  the 
sum  deposited  out  of  Court,  and  to  limit  his  execution  to  the 
surplus  only,  (z)  It  has  been  expressly  decided,  that  if  a  de- 
fendant be  arrested  before  or  between  the  lOih  August  and 
S4fth  October^  he  must  put  in  and  perfect  bail  before  a  judge  at 
chambers  within  the  same  time,  eight  days  inclusive  of  the  day 
of  arrest,  and  in  the  same  manner  as  in  any  other  part  of  the 
vacation,  notwithstanding  the  exception  in  2  W.  4,  c.  39,  sect. 

It  may  be  objected  that  some  of  the  provisions  in  2  W.  4,  c. 
39,  and  other  enactments  and  rules,  in  allowing  only  eight  days 
to  a  defendant  to  put  in  bail,  or  even  less  time  to  a  sheriff,  when 
the  proceedings  have  been  in  a  county  very  distant  from  the 
metropolis,  are  unreasonably  expeditious.  (6)  However,  in  the 
case  of  bail,  a  defendant  may,  on  application  to  a  judge,  obtain 
further  time  for  putting  in  bail,  (c) 

Bail  may  however,  if  the  defendant  be  in  prison^  either  from 
the  commencement  of  the  suit,  or  in  consequence  of  a  subse- 
quent render,  be,  as  of  right,  put  in  at  any  time  pending  the 
action^  even  after  verdict,  and  before'  the  defendant  has  been 
actually  charged  in  execution,  so  as  to  enable  the  defendant  to 
obtain  his  release;  (rf)  but  not  after  the  defendant  has  been 
brought  into  Court  to  be  charged  in  execution,  {e)  So  at  any 
time  pending  the  suit,  the  defendant  may  deposit  the  sum  sworn 


iy)  StuUz  V.  Heneage,  10  Bing.  561. 
s)  Haut  T.  Pike,  t  Cromp.  &  J.  S59. 
(a)  R.  T.  ShenffofMiddlesexr.  Wright, 
3  Cr.  &  M.  SS3 ;  ante,  STl. 

(6)  Ante,  S47,  f48,  and   per  Parle,  J., 
in  Grant  ▼.  Gibbt,  1  Harrison  &  Hodges' 
Hep.  C.  P.  58. 
(e)  And  see  form  of  sommoos  and  or- 


der for  the  purpose,  T.  Chilt^'s  Forms, 
Snd  ed.  68. 

(d)  Dyott  ▼.  Dunn,  t  Cbitty's  R.  7t, 
75,  74 ;  1  Dowl.  &  R.  9,  S.  C. ;  Todd  t. 
Etherington,  2  Marsh.  374;  Tidd,  9  ed. 
248,  «78,  J79. 

(e)  Bircham  t.  Chatnben,  11  Moore^ 
345. 
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to  and  £^for  costs  under  the  statute  7  &  8  G.  4,  c.  71,  so  as   CHAP.  viii. 
to  obtain  his  release,  and  by  leave  of  a  judge,  (but  by  an  ex-  P'^°<^^*'>^««'» 
press  i-ule,  noi  otherwise,)  {e)  the  original  bail  may  be  changed      Capias. 
and  others  substituted,  or  the  debt  and  a  sum  to  coyer  costs 
brought  into  Court;  and  this  is  essential  when  it  is  discovered 
that  one  of  the  bail  is  a  material  witness  for  the  defendant.  (/) 
And  in  a  recent  case  the  judge  permitted  the  sum  sworn  to  and 
;£*40  to  be  brought  into  Coui*t  even  pending  the  trial,  and  one 
of  the  bail  to  be  thereupon  admitted  a  witness.(/) 

The  term  in  the  statute  and  writ  of  capias,  "  cause  special  import  of  term 
bail  to  be  put  in,'*  is  obviously  a  technical  expression ;  for  the  "  v^^^^*»gi^ 
bail  themselves,  being  always  two  living  persons,  and  not  move*  veral  requisites 
able  inanimate  chattels,  that  could  be  deposited,  cannot  literally  ^' 
be  put  into  Court.  It  is  a  term  descriptive  of  more  than  a  single 
act,  for  it  imports  that  two  persons  only  (unless  leave  for  more 
has  been  obtained,)  competent  to  become  bail,  or  at  least  not  so 
incompetent  as  to  constitute  a  nullity,  shall,  by  acknowledging 
what  is  termed  a  recognizance  of  bail  according  to  the  practice 
of  the  Court,  become  bound  for  the  defendant  that  he  shall  pay 
the  sum  that  may  afterwards  be  recovered  by  a  judgment,  or 
render  himself  to  the  proper  prison  of  the  Court,  or  that  the 
bail  themselves  will  do  so  for  him,  i.  e.  pay  the  debt  and  costs, 
or  render  him  to  such  custody.  Secondly,  that  such  bail,  if 
required,  shall^t^^t^,  i,  e.  swear  and  estabUsh,  to  the  satisfac- 
tion of  a  judge  of  the  Court,  their  competency  to  become  such 
bail  in  every  respect ;  and  thirdly,  by  the  general  practice  of  the 
Courts,  and  by  an  express  rule  of  Court  of  Common  Pleas, 
Easter  T.  49  6.  3,  it  was  ordered  that  special  bail  shall  not  be 
considered  **  put  in''  until  due  notice  of  their  having  become 
bail  should  have  been  given ;  and  it  has  been  recently  held,  that 
unless  or  until  such  notice  has  been  regularly  given,  the  condi- 
tion of  the  bail  bond  *'  to  cause  bail  to  be  put  in,"  has  not  been 
complied  with,  so  that  if  such  notice  be  not  given  in  due  time^ 
the  plaintiff  in  the  action,  or  the  sheriff,  may  on  that  account 
prosecute  an  action  on  the  bail  bond,  (g) 

As  soon  as  practicable  after  an  arrest,  the  defendant  should  Proceediogsan* 
obtain  the  express  consent  of  two  persons,  who  are  in  every  {^^^^^  P"**' 
respect  competent  to  become  bail,  that  they  will  do  so ;  and  he  above,  and  who 
should  be  certain  that  he  can  confide  on  their  continuing  friend-^  SSmfbaiU 

« __ — ■ — —  and  to  what 

(e)  Reg.  Gen.  Trin.  T.  1  W.  4,  r.  5.  R.  lOS.  b^nreiSeSio 

(/)  bShIU  y.  HoU,  1  Mood.  &  M.  (g)  Grant  r.  Gihbs,  1  Har.  &  Hodges*  J!/"^ 

«89  ;  3  Car.  &  P.  560,  S.  P. ;  Young  v.  New  Term  Rep.  56.  •''^"* 

Wood,  Barnes,  69  j  Bing.  9«  ;  «  Chilly's 
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OF  THE  WKIT  OF  CAPIAS^ 


CMAP.  VIII. 

TttoettDivoM 

Catias, 


The  requisites 
to  whidi  bail 
most  be  pre- 
pared  to  iwtrar. 


ship,  or  at  least  that  tliey  will  not  suddenly  and  wkhout  notice 
tnke  bim  {an  they  legally  might  do  at  any  time  pending  the 
action,  and  even  on  a  Sunday,)  and  render  him  into  the  prison 
of  the  Court,  and  also  that  neither  will  be  a  material  witness 
for  him.    For  this  purpose  the  proposed  bail  should  be  fully 
apprised  of  the  extent  of  their  liability  (now  declared)  by  the 
general  rule  of  Hilary  Term^  «  W-  4,  rule  81,  viz.,  to  the  sum 
Mtfrn  to  and  the  costs  of  suit,  not  exceeding  in  the  whole  the 
amount  of  their  recognizance,  (A)  and  of  the  circumstances  and 
the  nature  and  amount  of  the  property  whicih  they  may  be  re- 
quired to  swear  to  after  payment  and  satisfaction  of  all  their 
just  debts  and  engagements  for  this  purpose,  and  in  order  to 
be  well  assured  that  there  will  be  no  subsequent  difficulty,  it 
may  be  expedient  to  lay  before  each  of  the  bail  the  form  of  the 
affidavit  now  required,  When  bail  justify  in  the  first  instance, 
and  request  him  well  to  consider  whether  he  can  with  propriety 
swear  t6  the  same,  and  to  give  his  answer  so  speedily,  (hat  in 
ca^e  it  should  be  unfavourable,  the  defendant's  attorney  may 
be  able  to  procure  other  bail  and  give  notice  of  the  same  in 
sufficient  time ;  and  this  precaution  is  more  essential,  since  bail 
cannot  now  be  added  or  changed  without  leave>  and  probably 
such  leave  would  be  refused,  unless  it  be  made  appear  that  full 
inquiries  Itito  the  circumstances  of  the  proposed  bail  had  been 
made  iri  the  first  instance. 

The/onw  of  affidavit  of  the  sufficiency  of  bail,  as  prescribed 
by  the  general  rule,  Trinity  term,  1  W.  4,  u>hen  accompanying 
the  notice  of  bait,  (with  the  additional  requisite  of  the  bail 
swearing  that  they  are  teorth  the  amount  as  ordered  by  Reg. 
Gen.  Hilary  term,  2  W.  4,  r.  19,  in  addition  to  the  swearing 
ttibtely  to  their  possession  of  the  property,)  and  as  given  in  the 
subscribed  note,  affords  a  good  practical  outline  of  the  requi* 
sites  of  att  bail}  the  prohibitory  exceptions  will  be  presently 
considered,  (i) 


totmottMt* 
▼it  of  ^ach  M\, 
justifying  ih  in- 
licltMitiot]/ 
•nderiUff.Oeti* 
Tria.T.  1W.4, 
and  Mbtedueot 


(h)  Jervis's  Rules,  47,  note  (ti). 


(i)  In  Uie  [ 

A.  B.  of  No.  8  in. 


0 
•  Street,  in  ibe  parish  of  • 


Between,  &c. 
-,  in  the  county  of  — ♦ 
one  of  the  bait  for  tlie  above  named  defendant,  nwlielh  oath  and  saitb  tliat  he  is  a 
hmatkMeperi  [or  freeholder  as  the  cast  ntay  be]  residing  at  Idescribing  particularly  the 


•  Tiie  Gen.  R.  Trin.  T.  1  VV.  4,  gives 
this  form  of  affidavit  without  any  ad- 
ditloii,  and  some  of  the  fbnbs  do  not 
state  the  addition  of  (he  deponrnt,  but 
such  addition  ought  to  be  stated,  tliuugh 
time  may  be  given  to  amend,  Morgan  v. 
Sttme,  1   Gale,  15,     Tresure^s    Bail,    f 


DoitI.  670. 

f  Householder  would  be  insufficient, 
alid  a  lodger,  tlierefore,  unless  he  be  a 
frpeliolder,  and  to  italed  iu  the  notice  of 
bait,  would  be  innfficient,  Wiis^u^t  JM, 
2  Dowl.  431. 
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Ettdi  bailmttst  be  a  bantekeepet'^  (not  a  lodger,  houseboldei   CHAP.  VUL 
or  leaseholder,  or  a  mere  occupier  of  lesd  than  the  maia  {lart     «ocebdinq« 
of  a  bouse,  (^'))  or  he  must  be  a  freeholder  or  capykoUer  ia       C^^'^** 
fce  or  for  life  in  hia  own  right  and  not  in  right  of  bis  wife,(&) 
and  not  a  mere  householder  or  leaseholder,  bowof  er  Ickng  the 
tcfm  of  years,  (i)  and  the  housekeeping  or  freehold  must  be 
in   England  or  Wales,  and  not  in  Scotland  or  Ireland,  (ai) 
But  where  partners  both  keep  the  same  house,  both  may  be 
bail,  though  one  of  them  only  lodge  in  the  neighbourhood,  (n) 
The  property  of  each  U>  be  sworn  to  must  be  double  the  sum  ^ 

sworn  to  in  the  affidavit  to  hold  to  bail,  or  if  that  sum  exceed 
lOOOJL,  then  lOOM.  in  addition  to  it,  after  paying  all  his  just 
debts. 

Hence  it  is  to  be  collected  that  each  of  the  bail  must  be  able  Summary  of 
to  swear,  first,  that  he  is  a  houeeieeper,  not  merely  a  house-  J^oiVJSmc*^"' 
holder,  or  that  he  is  a  freeholder,  or  copyholder  in  his  own  bail. 
right;  eeeomUy,  to  state  the  full  particulars  of  his  present  and 
aotcoedent  residences  for  the  last  antecedent  six  months,  in 
order  that  the  plaintiff's  attorney  may  thereby  be  better  enabled 

itreef  or  place,  and  nnmher  if  any]  that  he  is  tDortk*  property  to  the  amount  of  £ 
[thaamamU  required  bif  the  practice  rf  the  C«mra]  o?er  aiul  alwve  what  wU  poffi  all 
his  just  debts^  [if  bail  in  any  action,  add,  **  and  every  other  sum  for  which  he  is  now 
baU,"]  ami  that  be  is  not  beii  for  any  defendant  except  in  this  action  [or  \f  bail  in  any 
UhtT  action  cr  actions,  add,  "  except  for  C»  D.,  at  the  suit  of  E.  F.,  in  the  Court  of 

• ,  in  the  sum  of  £ ,  for  G.  H.,  at  the  suit  of  J.  K.,  in  the  Court  of , 

in  the  ram  of  £  "  tpecifyxng  the  eeverai  acliani,  with  the  Courti  in  which  thay  «r« 

brought,' and  the  sums  in  which  the  deponent  is  bail]:  and  tiiat  the  deponent's  property, 

to  the  amount  of  the  said  sum  of  £ > — [and  if  bail  in  any  other  action  or  actions 

"  of  all  other  samt  for  which  he  is  oow  bail  as  aforesaid"]  consists  of  [here  tpecify  tha 
nature  and  value  of  the  property  in  respect  of  which  the  bail  proposes  to  justify  as  follows:] 
**  tioA  in  trade  in  his  business  of  <—'>—.—,  carried  on  by  him  at  *-^ — ,  of  the  valou 

of  £  ——J  of  good  book  debts  o%ringtu  him  to  tlie  amount  of  £ j  of  furniture 

in  his  bouse  at ,  of  the  Tiilue  of  £ j  of  a  freehold  [or  "leasehold"]  farm 

of  tlM  value  of  £  — — ,  situate  at ,  occupied   by  — — ;"  or  "  of  • 

dwelliog-hottse  of  llie  value  of  £ ,  bituate  at ,  occupied  by  "  [or  of  other 

property,  particularizing  each  description  of  properly,  with  the  value  thereof]  and  that  this 

depoomt  hath  for  the  last  six  months  resided  at [describing  the  placa  or  pUeet 

of  such  residence,  or  if  he  has  had  more  than  one  residence  during  that  period  state  the 
samcj  and  not  elsewfaere.l 
Sworn,  &c. 


•  The  word  "  worth,**  in  lieu  of*'  pos- 
stistd,**  if  rendered  necessary  by  Reg. 
Gen.  Hil.  T.  %  W.  4,  r.  19.  He's 
possessed,  &c.  instead  of  he  is  possessed, 
hM  sufficient,  Lauy9n*s  Bail,  S  Dowi. 
e5.  Where  the  aflidavit  of  justification 
by  country  bail  omitted  to  state  that 
each  of  the  bail  was  worth  the  sura  re- 
quired, but  merely  stated  that  they  wore 
possessed,  &c.  time  to  amend  the  affidarit 
was  refused,  Rogers  r.  Jones,  3  Tyr.  956, 


sed  quare,  as  to  the  refusal  of  time  to 
amend,  see  DarUng  r.  Hutchinson,  9  Tyr. 
491 ;  2  Crom.  £c  J.  487,  S.  C,  where 
time  was  allowed. 

t  The  words  "  whit  soUl  pay"  have 
been  introduced  in  consequence  of  Beg« 
Gen.  Hil.  T,  9  W.  4,  r.  19. 

i  Mr*  Chapman,  in  his  edition  of  the 
New  Roles,  p.  48,  suggests  tliat  the  con- 
cluding negative  should  be  inserted,  sed 
quere. 


(j  )  Bold's  Bail,   1  Chitty's  R.   S88, 
316.  50t. 

'     {k)  Awm,  t  Chitty'a  R.  97. 
(0  SmilKs  Bail,  1  Dowl.  1,  lf7. 
(ar)  Anon.  1  DowK  61 ;  aliter,  if  the 


bail  be  a  native  of  England,  1  Arch.  K.  B* 
4th  ed.  197,  note  (i). 

(n)  Hemming   v.    PUnty,    1    Moore« 
3t9^    Savage  V.  Hail,  1  Biog.  4S0;  9 


Moore,  bio,  S.  C. 
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OF  tAe  writ  of  capias. 


CHAP.  VIII. 
Procesoinos 

ON 

Capias. 


Moral  charac- 
ter. 


to  inquire  into  his  property,  character  and  circumstances; 
thirdly,  to  swear  that  he  is  worth  (not  merely  possessed  of) 
property  to  a  named  amount,  being  a  sum  equal  to  the  required 
amount,  viz.  of  double  the  sum  sworn  to,  or  1000/*  above  the 
sum  sworn  to,  over  and  above  not  only  his  own  just  debts^  but 
also  his  liabilities  as  bail  in  other  actions,  or  that  he  is  not  bail 
in  any  other  action.  Persons,  on  being  applied  to  to  become 
bail,  should  immediately  and  in  the  first  instance  be  requested 
deliberately  to  examine  into  and  consider  the  nature  and  extent 
of  their  property  and  of  their  debts  and  liabilities,  and  as  soon 
as  possible  to  communicate  the  result  to  the  defendant's  attor* 
ney,  so  that  if  the  inquiry  turn  out  unsatisfactory,  notice  of  bail 
more  competent  to  justify  may  be  given;  and  fourthly,  the 
proposed  bail  must  be  prepared  to  specify  the  particulars  of  his 
property  of  the  requisite  value,  and  to  shew  where  it  is  situate 
or  to  be  found. 

By  rules  of  Court  and  established  practice  there  are  </m« 
qualifications  to  become  bail;  some  persons  are  so  absolutely 
disqualified  as  if  put  in  as  bail  to  constitute  a  nullity;  and 
others  only  so,  if  objected  to.  Questions  of  this  nature  in  general 
relate  to  peers  or  members  of  the  House  of  Commons^  and 
other  persons,  who,  being  privileged,  would  not  be  desirable 
sureties.  Practising  attornies  and  their  clerks,  except  for  the 
mere  purpose  of  rendering  a  defendant,  are  so  disqualified, 
that  the  putting  them  in  as  bail  might  be  treated  as  a  nullity .'(/>) 
Sherifis'  officers  and  gaolers,  bankrupts  and  discharged  insol- 
vent debtors,  and  persons  in  doubtful  circumstances,  residing 
in  privileged  places;  and  foreigners,  having  no  property  in  Eng- 
land«  may  also  be  objected  to  with  efiect.  These  disqualifica- 
tions have  been  so  ably  examined  in  previous  publications  that 
it  would  be  redundant  here  to  investigate  the  subject  at  length. 

At  one  time  it  was  supposed  that  defect  in  moral  character 
constituted  an  objection  to  bail,  at  least  when  the  deviation  ex- 
cited a  suspicion  that  if  the  party  really  had  property,  he  would 
not  have  been  guilty  of  the  deviation.  Thus  a  person,  who 
proposed  to  justify  as  bail  for  a  friend^  was  rejected  because 
he  had  sufiered  his  child  or  his  father  to  continue  in  gaol.  (9) 
But  no  such  ground  of  objection  at  present  prevails,  and  even 
the  keeper  of  a  brothel  has  recently  been  permitted  to  justify 
as  bail  in  respect  of  his  property,  (r) 


(p)  Reg.  Gen.  Hil.  T.  «  W.  4,  r.  IS  j 
Jcrvi$*»  Rules,  45,  note  (n). 

(9)  Holme  T.  Booth,  'Z  Chitt^'s  Rep. 


78  ;  and  see  Anm,  id,  77. 

(r)  Gmget  BaU,  K.  fi.  Uil.  T.  1995, 
9  Legal  Obs.  $3U 
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The  general  rule  of  Hilary  term,  2  W.  4,  r.  18^  orders  that 
notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless 
by  order  of  the  Court  or  a  judge^  thus  rendering  the  practice 
of  the  Courts  of  King's  Bench  and  Exchequer  similar  to  that 
of  the  Court  of  Common  Pleas,  (s)  In  cases,  therefore,  where, 
in  consequence  of  the  magnitude  of  the  debt  or  other  circum- 
stances, two  bail  cannot  be  obtained,  the  defendant  should, 
upon  a  proper  affidavit  of  the  facts,  in  due  time  apply  by  sum- 
mons to  a  judge  for  leave  to  put  in  as  many  bail  as  may  be 
shewn  to  be  essential,  and  an  order  for  which  will  be  readily 
granted.  (#) 

The  mode  in  which  the  sureties  for  the  defendant  testify 
their  consent  to  become  bail,  is  nearly  in  the  same  terms  in  all 
the  Courts.  («)  It  will  be  observed  that  in  the  form  of  their 
contract  not  even  the  precautions  enacted  by  the  statute  against 
frauds,  S9  Car.  2,  c.  S,  s.  4,  in  ordinary  engagements  for  the 
debt,  default  or  miscarriage  of  a  third  person  are  required.  In  the 
King's  Bench  and  Common  Pleas,  in  case  of  town  bail,  the  in- 
tended sureties  merely  attend  before  a  judge  or  an  appointed  offi- 
cer, and  a  bail*piece  in  the  subscribed  form  in  the  King's  Bench  (x) 


CHAP.  VIII. 
Procbidxmgs 

ON 

Capias. 

Not  more  than 
two  bail  to  be 
put  in,  without 
previous  leave 
of  a  judge. 


The  mode  or 
form  in  which 
the  sureties  be- 
come bail  in 
the  several 
Courts. 


($)  Jerris's  Rules,  46,  note  (i). 
(C)  Id.  ihid.;  Ea$ter    ▼.    Edwards,    1 
DowJ.39;  Jtll  ▼.  DwgUu,  1  Chittj's  R. 


601 ;    and    see  form  of  affidavit,  &c. 
T.  CbitW's  Forms,  Sd  edit.  68. 
(u)  Bagle^'s  Prac.  Cb.  138. 


(x)  In  the  Kingfs  Bench  [or  Common  Pleas  or  Exchequer.] 

On  the  ^ day  of a.d.  1835. 

Middkses  [iha  county  m  the  mii'}  to  wit.    C.  D.,  [defendant,]  is  delivered  to  bail 

upon  a  cepi  corpus  to 

rjob  Allen,  of  Red  Lion  Street,   Holbom, 

1     county  of  Middlesex,  Taylor, 

<  and 

i  Thomas  Jackson,  of  Hart  Street,  Bloorosbury 

^     Square^  in  the  said  county.  Ironmonger. 


Oath  for  £50 

E.  F.  of 

Clifford's  Inn, 

Attofney  for  the  Defendant 


Atthesoitof  A.  Bi 
N.  B.  Here  the  bail  sign  their 
namet  when  proeeeding$ 
in  the  ExcAsjimt* 


Taken  and  acknowledged,  condition* 
ally,  at  my  Chambers  in  Serjeants' 
Inn,  Chancery  Lane,  this 
— ^  day  of  —  A.  D.  1835. 

Before  me  [Jodge'i  signature.] 


Form  of  bail- 
piece  on  parch- 
ment in  either 
Court.* 


*  See  a  printed  fond,  Chitty's  Sum* 
raary  3tl,  before  the  t  W.  4,  c.  39; 


and  see  other  forms  in  T.  Chitty's  Forms, 
id  edit.  69, 10. 
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878  or  THB  WMT  or  chrthn, 

CHAP.  Tin.  it  produced,  and  tbe  ImiU  verbaUf  enter  inta  Ibeir  engagement, 
pMicninTiot  ^^  danoieven  sign  Ibe  bail-ifiece  as  in  tbe  Exchequer*  It 
CMttAi.  has  b^n  confidered  thai  tbe  ciroumBtance  of  the  verbal  en- 
gageufiM  bebg  entered  into  before  one  of  tbe  judges  or  a  re* 
gnlar  oiRcer  of  tbe  Court  affords  sniBdeot  protection  against 
niiaappefaettsion  or  fraud,  and  on  that  account  we  have  seen  that 
even  an  infimt  may  be  bottnd«(jr)  Ancient  statutes  also  ren- 
dered it  a  capital  offence  to  personate  bail*  Tbe  course  is  for 
the  jodge,  or  rather  an  officer  of  tbe  Court  in  his  presence,  or 
a  commissioner,  addressing  himself  to  the  two  bail,  to  state  to 
them  verbally  the  substance  of  their  engagement,  varying  in 
some  respects  in  each  Court,  and  then  asks  them  are  you  eon- 
ienif  to  which  they  verbally  express  their  consent,  and  then 
departs  (y)  In  the  Exchequer,  however,  the  bail^iece  is  not 
only  produced  to  but  signed  by  both  the  bail,  a  form  which 
it  would  be  well  to  adopt  in  tbe  other  Courts*  Afterwards,  at 
any  time  before  issue  joined  on  tbe  existence  of  tbe  record  of 
tbe  reeogniaance,  there  is  a  formal  record  of  the  proceedings 
and  the  recognisance  is  drawn  up  on  parchment,  (jt) 
The  moda  of  The  modee  of  before  whom  bail  must  be  put  in,  vary  in  several 
with  "whom^or'*  ^**®®»  ^^^  ^^^7  "**y  ^^  V^^  ^"  before  a  judge  in  town,  or  before 
before  what  a  Commissioner  in  the  country,  or  before  a  judge  pending  the 
what  counw  "^  circuit.  The  bail  must  now  by  express  rule  in  aU  cases  be 
bail  most  be  put  put  in  with  llie  filacer f  who  signed  the  process  on  which  the 
defendant  was  arrested,  whether  that  was  the  first  process  or 
not|  it  being  ordered  by  the  general  rule  of  Michaelmas  term, 
4  W,  4,  A.D.  1884,  that  where  a  defendant  is  arrested  upon 
an  alias  or  pluries,  issued  into  another  county,  pursuant  to  the 
rule  of  Michaelmas  term,  8  W.  4,  s.  7,  the  defendant  must  put 
in  bail  in  the  county  where  he  was  arrested,  (a)  The  defend- 
ant's attorney  must  observe  great  care  in  this  respect,  for  if 
by  mistake  the  bail  should  not  be  put  in  in  the  proper  office^ 
where  only  the  plaintiff's  attorney  is  bound  to  search,  but  in  a 
wrong  office,  an  assignment  of  the  bail-bond  or  proceedings 
against  tbe  sheriff  might  be  taken,  and  much  costs  incurred 
in  settmg  the  same  aside,  even  if  that  indulgence  should  be 
granted  without  an  affidavit  that  the  defendant  has  a  sufficient 
defence  on  the  merits* 


(s)  Ex  paH€  WUUamt  M'Clel.  Excb.  {i)  See  T.  Chitty'a  Forms,  Sd  edit. 

Hep.  495;  ante,  vol.U.  S06.  310  to  StS. 

(y)  See  Forms,  T.  Cbittjr*s  Fonns>  Sd  (a)  Reg.  Gen.  Midi.  T.  1854;   see  4 

^dit;  69.  Tjr.  1  ;  S  Cromp.  &  M.  S53. 


Digitized  by 


Google 


AND  PR0GEEDIN09  THBEEON.  379 

We  have  seen  that  the  expreaaion  in  thestat.  «  W.  4,  c.  39,  j^l^^^^J^; 
5.  4f,  and  writ  of  capias,  **  putting  in  bail,"  implies  also  the  i.efcea*     '^on 
sity  for  giving  notice  &f  such  bail  having  been  so  put  in,  and       C^^^^* 
that,  until  such  notice  has  been  duly  given,  bail  are  not  to  be  ^^^*",[^^^  o,of 
considered  as  having  been  put  in.  (c)   The  rule  Mich.  T.  16,  the  same  imving 
Car,  2,  still  in  force,  requires  the  plaintiff's  attorney  to  girc  a  ^'^^S^iJTU^'^ 
wriilen  notice  of  the  bail  having  been  put  in  before  the  time  for  eacbwitM9c(6> 
putting  in  bail  hoe  expired,  so  as  to  prevent  an  assignment  of 
the  bail  bond,  and  it  has  been  decided  that  it  ia  no  bail  until 
such  notice  has  been  given,  so  that  the  defendant's  attorney 
should  serve  the  notice  of  bail  before  nine  o'clock  at  night  on 
or  before  the  eighth  day  after  the  arrest,  inclusive  of  that  day, 
or  obtain  further  time  for  putting  in  bail  and  giving  such  no- 
tice, (d)    Amongst  the  other  general  rules  of  Trin.  T.  1  W.  4, 
the  £d  rule  requires  that  every  notice  of  bail  shall,  in  addi« 
tion  to  the  description  of  the  bail,  mention  the  street,  or  place 
and  number,  if  any,  where  each  of  the  bail  resides,  and  all  the 
streets  or  places  and  numbers,  if  any,  in  which  each  of  them 
has  been  resident  at  any  time  within  the  last  six  months,  and  whe- 
ther he  Is  a  housekeeper  or  freeholder,  {e)    But  an  uncertainty 
as  to  the  description  of  the  residence  may  be  aided  by  an  an- 
nexed affidavit  of  justification.  (/)     Upon  the  requisites  of  the 
notice  of  bail,  there  have  been  many  decisions,  most  of  which 
have  been  so  ably  collected  and  digested  in  the  recent  publica- 
tions, that  it  would  be  inexpedient  here  to  do  more  than  take 
a  very  compact  view  of  the  subject,  (g)    The  forms  of  the  pro- 
ceedings relative  to  bail  are  very  numerous,  those  of  most  gene- 
ral use  will  be  found  in  the  notes/  (A) 


(6)  See  in  general,  Tld(},  9lh  cd.  253  5  see  Fenton  ▼.  Warre,  2  Tyr.  Rep.  158  ; 

1  Arcb.  4  ed.  179.  <  Croro.  &  J.  54,  S.C. ;  see  form  Mid  «My- 

(r)  Anu,  StS ;  Grant  v.  Cibhs,  1  Harri-  tice,  infra,  (h), 

son  &  Hodges'  New  T.  R.  56  ;  and  see  (/)  Ward's  bail,  STjr.  208. 

Rule  Easter,  49  G.  3,  C  P.  Tidd,  255.  {g)  As  to  the  notice  of  bail  and  other 

(d)  Id.  ibid,; v.  Pafman,  5  Taunt*  proceeding,  te«  Jervis's  Roles,  f6,fr, 

759.  n.(Oj  Tidd,  9th  ed.  253  to  297;   and 

(«)  JerfU's  Roles,  p.  f5,  td>  nute(0»  1  Arch.  K.  B.  4lh  ed.  179  to  211  ;  T. 

and  deciaioDS  on  the  roles  there  collected  ;  Chitt^'s  Forms,  71  to  94. 


(K)  Every  form  that  can  be  required  ttrill  be  found  in  Tidd's  Forms  and  SiiDpIe- 
ments;  T.  Chittj's  Forrtis,  2nd  edition,  and  in  ChiUjf*s  Surotnary  of  Pfactice,316to 
356.  The  form  uf  affidavit  of  justification^  Ivhich  may  be  made  by  each  bail  tepa- 
rafelj  in  anticipation,  under  the  Gen.  Role,  Trin.  T.  1  W.  4,  reg.  S,  ha»  been  given 
ant€,  374,  375.    That  form  includes  all  the  requisites  to  be  observed. 

In  the  K.  B.  [or  C.  P.  or  Exchequer  of  Pleas.]  C  A.  B.  plaintiff,  ^Tij^^'^t^ 

Belwtett!  alid  Ui\  haying  bwi 

I  C.  D.  defendant.  P"* '»* '"  '^'°' 

Tak«  notite,  that  special  bail  ^u  this  day  pot  in  [if  in  C.  P.,  fajp,  "  put  in  with  the  ^f  ^^- f:  ?•;  ^' 

filacer"]  in  this  cause  for  the  defcudoftl  before  the  Hraoorablc  Mr,  Juttiw [or  J^  ,„  j^h^it 
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OF  THE  WKIT  OF  CAPIAS, 


CHAP.  VIII. 
Procibdivos 

ON 

Capiis. 


It  has  recently  been  decided,  that  a  plaintiff  cannot  take 
proceedings  on  a  bail  bond  on  the  ground  of  an  informality 
in  the  notice  of  bail,  (i)  and  the  Court  of  Exchequer  has  de* 


both  are 
koiudteepin, 
aiid  one  also  a 
fretholdsr,  and 
shewing  Uieir 
residences  for 
the  last  six 
months. 


Four  days*  no- 
tice that  bail 
wiU  b$  put  in, 
and  will  justify 
at  the  same 
time  in  open 
Court  tn  person. 


Notice  of  put- 
ting in  and  JDS< 
tifyiUg  bail 
before  a  jadge 
at  chambers  in 
vacation* 


Mr.Baron  «— »]  at  his  chambers  in  Serjeants'  Inn,  Chancery  Lane,  London,*  and  the 
names,  additions,  and  particulars  of  and  relating  to  such  bail  are  as  follows.  The  said 
bail  are  John  Adams,  of  No.  31,  Red  Lion  Street,  Holboro,  in  the  county  of  Middle- 
sex, tailor,  and  who  is  a  hougekeeper  there  ;  and  Joseph  Pitt,  of  No.  — , place, 

in  the  said  county,  ironmonger,  and  who  is  a  housekeeper  there ;  and  who  is  nlso  a 
freeholder  of  a  messuage  and  land  in  the  parish  of  Dagcnham,  in  the  county  of  Essex, 
and  which  is  now  in  Uie  possession  of  O.  P.  as  his  tenant.  [All  thae  statements  are  to 
accord  precisely  with  the  facts,  and  see  affidavit,  ante,  374,  375.]  And  the  said  J.  A.  bath 
resided  continually  for  upwards  of  the  last  six  months  at  No. , street  afore- 
said, and  the  said  Joseph  Pitt,  in  the  month  of last,  [just  before  the  commence- 
ment of  the  last  six  months]  did  reside  at  No.  7,  in  Milman  Street,  Guildford  Street, 

in  the  county  of  Middlesex,  and  in  that  month  he  removed  from  thence  to  No. , 

-^—  street,  in  the  county  of ,  where  he  resided  continually  from  on  or  about  the 

—  day  of  tlie  said  month  of until  on  or  about  the day  of last,  and  on 

or  about  that  day  he  removed  from  thence  to  No.  -^^ , street  aforesaid,  and  from 

that  time  the  said  Joseph  Pitt  bath  there  resided  continually  till  this  day.  [If  the 
notice  rfbail  is  to  be  accompanied  with  an  affidavit  of  their  sufficiency  in  the  form  as  ante^ 
374, 375,  then  conclude  of  follows^]  **  And  further  take  notice,  that  the  said  J.  A. 
and  J.  P.  [names  if  the  bail]  have  dulv  made  and  sworn  to  the  affivarits  which  ac- 
company this  notice  for  your  perusal,  and  copies  of  which  affidavits  are  herewith  left."] 

Dated  this day  of ,  a.  d.  1835. 

Yours,  &c.  E,  F. 
No.  10,  Clifford's  Irns, 
To  Mr.  ,G.  H.  Plaintiff's  attorney.  Defendant's  attorney, 

[or  agent.]  [or  agent.] 


In  the  K.  B.  [or  C.  P.,  or  Exchequer  of  Pleas.] 

rA.  B.  plaintiff. 
Between  <  and 

C CD.  defendant. 

Take  notice,  that  Ipecial  bail  will  be  put  in  in  this  cause  for  the  defendant  on 

the  • day  of instant,  [or  **  next  *]  in  open  Court,  at  Westminster  Hall,  and 

the  names  and  additions  of  the  persons  so  to  become  such  bail  are,  &c.  [State  the 
nasnes  andadditiotte  of  the  bail,  and  whether  they  are  housekeepers  orfreeholders,  and  their 
residences  for  the  last  six  mon^,  as  in  the  last  form  to  the  end,  and  then  conclude  thus,"] 
And  further  take  notice,  that  the  said  J.  A.  and  J.  P.  will,  at  the  same  time,  justify 

themselves  as  good  and  sufficient  bail  for  the  said  defendant.    Dated  this day 

of A,D.  1835. 

Yours,  &c. 

E.F.of  , 

To.  Mr,  G.  H.  Plaintiff*!  attorney  [or  agent]  Attorney  for  the  defendant. 


In  tlie  K.  B,  [or  C.  P.  or  Exchequer  of  Pleas.] 

C  A.B.plaintJtf', 
Between^  and 

(.  C.  D.  defendant 
Take  notice,  that  J.  A.,  of,  &c.,  and  J.  P.,  of,  &c.,  [describe  as  in  last  forwu]  will, 
on  the  •— ^  day  of  —  next,  [or,  "  instant,"]  be  put  in  as  special  bail  for  the  de- 
fendant 111  this  cause,  and  will  on  the  same  day,  at  the  hour  of of  the  clock  in  the 

forenoon,  justify  themselves  before  the  Honourable  Mr.  Justice [or  "  Baron 

— ,"]  or  such  other  judse  [or  "  baron,"]  as  shall  be  then  sitting  at  his  chambers,^in 
Segeants'  Inn,  Chancery  Lane,  London,  as  good  and  sufficient  bail  for  the  defendant 
in  this  cause* 


*  In  the  Exeheqner,  it  is  no  longer  ne- 
cessary to  state  in  the  notice,  that  the  bail 
piece  has  been  filed,  WigUy  t.  Edwards, 
MS.  Excbq.  to  November,  1893)  Jer- 
yis's  Rules,  p.  7,  note  (m). 


(t)  H.  V.  Sheriff  of  Middlesex,  3  Tyr. 
448;  Wigleyy.  Edwards,  S  Cr.  &  M. 
3f0 ;  4 1'yr.  235 ;  Jervb's  Rules^  7,  note 
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clared  that  in  future  it  is  not  to  be  considered  necessary  in   CHAP,  vill* 

*^>OCBIDXNr  - 
ON 

Capias, 


that  Court  any  more  than  in  K.  B.,  to  state  in  a  notice  of  bail      *^^y*^^^* 


And  take  further  noticei  that  (&c.,  here  itate  whether  the  bail  arefreehelden  er  houte^ 
ktepen,  and  their  readencet  for  the  latt  fijr  meuihs,  ^c,  at  in  the  form  ante,  S79«  380,  fo 
the  end]. 

Dated  this day  of ,  a.  ii.  t8S5. 

Yoars,  &c. 

To  Mr.  G.  H.  Plaintirs  attorney,  E.  F.  of 

[or  agent.]  Attorney  for  the  defendant* 


I  except  against  these  bail.  G.  H.  olaintiff's  attorney,       Usual  entry 

Ifth  March,  1835.  of  exception. 


In  tiw  K.  B.  [er  C.  P.,  or  Exchequer  of  Pleas,]  I  A.  B.  plaintiff.  The  osoal  notice 

Between^  and  of  exception  to 

(.  C.  D.  defendant.      bail. 
Take  notice,  that  I  have  excepted  against  the  bail  pot  in  in  this  caose  for  the  defend- 
ant, [and  if  it  be  intended  te  require  the  bail  tojuet^  before  a  judge  at  ehamben  in  vaea* 
tien,  then  add,  "And  I  hereby  give  yoa  notice,  that  Ireqaire  such  bail  to  justify  be- 
fore a  judge  at  chambers.'*]    Dated  this  -^—  day  of—  a.  d.  1855. 

Yoon,  &c 
To  Mt,  E.  F.  defendant's  attorney,  G.  H.  plaintiff's  attorney, 

[or  *•  agent."]  [er  *'  agent."] 


In  the  K.  6.,  [or  Exchequer  of  Pleas.]  t  A.  B.  plaintiff,  Usual  notice  of 

6etween<  and  justification  in 

(.  C.  D.  defendant.       Cenrt  in  K.  B. 
Take  notice,  that  J.  A.  and  J.  P.  the  bail  already  put  in  in  this  cause  for  the  dc-  or  Exchequer 

fendant,  and  of  whom  you  have  before  had  notice,  will  on next  justify  them-  in  person  or  by 

selves  [ifemmtrv  bail,  here  my,  **  bv  affidavit,"]  in  open  Court,  at  Westminster  Hall,     "^    ' 
in  the  connty  of  Middlesex,  as  good  and  sufficient  bail  in  this  cause  for  the  defendant.^ 

Dated  the day  of 1835. 

Yours,  &c. 
To  Mr.  G.  H.,  plaintiff's  attorney,  £.  F.,  defendant's  attorney, 

[4>r"  agent."]  [«••' agent."] 


idavtt. 


In  the  C.  P.  €  A.  B.  plaintiff.  The  like  in 

Between<  and  C.  P.t 

C  C.  D.  defendant. 
Take  notice,  that  J.  A.  and  J.  P.,  the  bail  already,  &c.  [mme  a$  the  latt  to  the  atte* 
riifc,  ajut  thenai  foUowt,]  and  the  additions,  descriptions,  particulars,  and  residences 

of  such  bail,  have  been,  and  are,  as  follows,  namely,  the  said  J.  A.  of  No. ,  [de- 

leribe  at  in  form  anu]  and  who  is  a  housekeeper  there,  and  the  said  J.  P.  of  No. , 

[describe  as  in  the  form  ante]  and  who  is  a  freeholder  of  a  messuage  and  land  in  the 
parish  of,   &c.  [repeating  the  addition,  description,  particulars,  and  rendenees  of  the  bail 

during  the  last  six  months  as  ante,  379, 380.]  Dated  this  -«-  day  of a.  d.  1835. 

To  Mr.  G.  H.,  plaintiCs  attorney,  £.  F.,  attorney, 

' ["oragent.'^] 


["or  agent."] 


Id  the  K.  B.,  [or  C.  P.,  er  Excheqoer  of  Pleas.]  C  A.  B.  plaindff.  Notice  of  justi- 

Between/ ^  and  ficttion 

t  C.  D.  defendant.      before  a  judge 
Take  notice,  that  J.  A.  and  J.  P.,  the  bail  already  put  In  in  this  cause  for  the  de«  «{  chambers, 

onl  W.4,c. 
70,  s.  1«. 

t  The  reason  for  this  form  in  C.  P.  dif-  tion,  although  of  the  mmebail,  to  repeat  the 

fering  from  that  in  K.  B.  and  Exchequer  description  of  the  addition  and  residences 

is  that  the  rale  M.  T.  7  G.  4,  C.  P.  4  Bmg.  of  the  bail,  but  which  is  not  necessary  in 

51,  expressly  reqaires  a  notice  of  justifica-  K.  B«  or  Exchequer,  Tidd,  S59,  S6d. 
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OF  THE  WRIT  OF  CAPIAl, 


CHAP.  VUL   ihat  line  bftil  piece  ha«  b^en  filed  vitb  the  filacer  at  the  proper 
ON         oflice.(j)  

Capiai.         '  — ' 

— — ' fendant,  and  ofwhom^ou  liare  tiad  notice,  will,  at  the  hour  of o'clock   in  the 

fufeiMOB,  OB  — **  »eit,  jualfj  theiofelrcs  [if  tk4  bail  wtrt  jmt  ta  kifmrt  m  tmmimmur 
iM  the  €mmtry,  hers  uy,  **  bf  affidavit*']  hdbce  lb*  H— ggwhit  Mr.  Justice  — ^ 

[or  Baron  ]  or  such  other  judge  [or  baroo]  as  shall  be  then  silting  in  chambers,  in 

Serjeants'  Inu,  Chancery  Lane,  London,  [or  if  amy  other  place  be  appointed,  "  at  — *, 
in  the  county  of  -— «••  ''1  a$  ^ood  and  sufficient  bail  for  the  said  defendant.*  [In  the 
C.  P.  here  repeat  the  adJUion,  deteription,  and  particulars  of  tke  bail,  and  their  rteidemees 
dmfiag  the  iaet  tit  weoaiJ^,  aedireeUd  in  the  form  $upra,  381 ;  but  tee  Jerris's  Rules,  f  6, 

nDte(i).]     Dated  this  day  of a.  d.  1855. 

Yours,  &c. 
To  Mr.  P.  A.,  plaintiff's  attorney,  D#  A.,  defendant's  attorney. 

[or  •'  agent/*]  (  or  **  agent.**] 


Affidavit  of  tl»e        In  the  K.  B.,  [or  C.  P.,  or  Exchequer  of  Pleas.] 

•erritt  af  notice  f  A.  B.  plaintMr, 

ofjattiiencion.  Between^  and 

C  C.  D.  defendant. 

J.  K.  clerk  to  E.  F.,  o^ •  gentleman,  atlomcy  for  tbe  aboreniamed  defendant, 

reaketh  oath  and  saitb,  ibat  this  deponent  did  on  tbe  --^  day  of instant,  before 

eleven  o'dook  Sn  tbe  lbrenoon,t  a«nie  ilr.  O.  H.  the  attorney  for  the  above  named 
plaintiff,  with  a  true  copy  of  tba  notice  berennto  annexed,  nuuted  <*A"  £«iuict  en 
exact  full  eopy^  by  delivenng  tbe  aa me  to  and  leaving  it  with  a  clerk  of  the  said  Mr. 

P.  A.,  at  his  ebambers.  In ,  [or  if  the  terviee  were  an't&e  aWtrmty  penmaUy  then 

front  the  dbape  atlerisk  proceed  thus  :  *'  personally  serve  Mr.  P.  A.  tbe  attorney  for  the 
above  named  plaintiff",  with  a  true  copy  of  the  notice  hereunto  annexed.'*] 

Sworn,  &c.  ^.^___^_^— »__  ^'  ^' 

In  the  K,  B„  [or  C.  P.,  or  Exchequer  of  Pleas.] 

/  A.B.  plaintiff^, 
Belireen  ^.         mi 

I,  C.  D.  defendant. 

J.  A.,  of  Uie  parish  of ,  in  tlie  cout^y  of  Kent,  farmer,  and  J.  P.  of  High  Su>eet» 

Maidatone,  iu  the  laiae  county,  linen  draper,  severally  make  oath  and  say,  and  firat 

in  tbe  country.t  n^i,  deponent,  J.  A.  for  himself  saith  that  he  is  a  houiekeeper,  in  tbe  parish  of  

aforesaid,  in  Uie  county  of  Kent  aforesaid,  and  that  be  this  deponent  is  vorth  tlie  aum 

of  £ [d0iMe  the  mm  ewam  <o]  over  and  above  what  will  pay  all  his  just  debts 

and  csers  oUier  auai  for  which  he  is  now  bail,  or  is  in  any  respect  whatsoever  liable  or 
chargeable,  [or  say,  "  that  he  is  not  bail,*'  3^e.  the  same  as  in  the  form,  ante,  S74,  37.5, 
stating  also  the  nature  of  the  deponents  property  as  there,  stated,  and  his  residences 
during  the  last  six  menths'].  And  this  deponent,  the  said  J  P.  fur  himself  aaitb  that 
he  is  a  housekeeper,  ficc.  [etatealso  that  he  is  vxnih  the  requisite  amount,  and  the  nature 
and  situatiea  of  his  property,  and  hit  residence  for  the  last  six  monthi  as  in  the  form,  ante, 
374,  375,  380.] 

Tlie  above  named  deponents,  J.  A.  J.  A. 

and  J.  P.  wife  aeveraUy  and  icf pec-  J,  P. 

tively  swom  at  ^—  in  the  cwuty  of 

,  this  day  of  — ^— »  a.  d. 

1835,  (before  me,  X.  Y.  (a  connnia- 
aioner  for  taking  affidavits  in  the  Court 

af .] 

X.  Y. 


Affidavit  of 
justification 
of  country  bail 
•worn  before  a 
commissioner 


I  These  vordi  are  here  introduced  io 
cousequeuoe  of  Rule  Trin*  T.  59  G.  3, 
K.  B.  %  Bar,  h  Aid.  918 ;  Rule  Mich.  T. 
60  G.  3,  C.  P.  4  Moore,  S;  and  RnUT. 
59  G.  3,  in  Exchequer,  8  Price,  509,  re- 
quiring service  to  be  swom  to  when  tbe 
notice  was  served  only  two  da^s  before  the 
morning  of  justification,  but  if  tbe  notice 
weitt  served  threeor  mort  dnys  bahra  tbe 
appoioud  time  no  tUlenient  of  the  bonr 
of  servSfie  is  necesiar j. 

t  This  form  is  the  fullest,  and  best  cal- 


io  antki^ta  ettd  pferent  subse- 
quent trouble  in  obtaining  explanatory 
affidavits ;  but  the  next  more  concise  form 
atiX  suffices  in  (be  first  tn&tance,  though 
the  above  is  preferable.  If  the  two  Iwil 
live  at  Gonsideral>le  diOances  from  eacli 
other,  then  it  is  usual  to  make  separate 
affidavits,  aud  snrctr  tbeni  bcfoie  differrnt 
flymnissiff  Bf  ft  j 

(J)  See  uote*  «N(f,  380;  and  WigUy 
T.  Eimrde,  Ju9k'$  Rd«s,  7,  a.<«). 
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The  other  pracUeal  proeeadingg  ndftiiiig  io  h«it  art  «»*   chap,  vm. 
mefotts  and  sotoewhat  complies,  and  if  very  fiiUy  coDfiidened    ^•<»<^mw«t 
\roidd  fill  a  voiume.    There  are  several  general  raleM  reialing      C^nu. 
to  baU  of  TrinUy  Terw*  1  W.  i,  and  rwdea  1  to  6(i)  of  HiL  ^^j^'^JI^'^p^- 
Tern,  2  W.  4^  rulea  18  to  SI,  whieb.  with  fio»e  iiaefui  aotei  ll^gs  suiting  to 
reialing  to  the  same  by  Mr.  Jervk,  ahoiild  be  carefiaUy  ex^  ^'^'*'* 
ftmined^  (/)    These  rules  and  proneediiigs  relate  as  well  to  hail 
when  taken  in  London,  aa  when  taken  in  the  Comdry  /  and 
vhen  the  laiter,  regnlate  the  time  (m)  and  mode  of  traaaMf^ 
ting  the  bail  piece  to  London  aod  filing  the  saaie* 

Before  the  rule  of  Trinity  Teraa,  1  W,  4t,  bail  vere  put  in  rime  and  mod« 
and  did  not  justify  unless  expready  required  by  tbe  phuntiff 's  blr^^'"^  ''^ 
attorney  to  do  so^  But  noir  by  that  rule  bail  may  aaye  tbe 
trouble  of  two  attendanees  and  jtuittfy  at  the  same  time  diat 
they  wtepui  in,  upon  giving  four  day's  notice  before  eleven 
o'elock  in  the  morning,  ex^sire  of  Sunday  \  and  by  rule  S  ot 
the  same  term;  if  tbe  notiee  pf  bail  shall  be  accompanied  tqr  an 


J#i  Uie  King's  Bench,  t<»r  C.  P„  or  Pwheqwer  0^  P1«mO  Another  form  of 

<  A.  B.  plaintiff,  justification  of 

Between^  tmd  wioifry  bail. 

I C.  p.  defendaikt,       sworn  before 
i.  A.,  of  -— -,  tsd  J.  P.  of  — -,  bail  in  this  eaose  for  the  above  named  defendant,  acommis- 
•cveraliy  make  oalb  »nd  a»y,  and  fint  tfiii  depon«ni  J.  A.  for  Jii^Molf  a^ilb,  <bat  h0  sioner.* 

is  a  hout^eper  at  No.  aforesaid,  and  that  he  this  deponent  is  vforth  Ibe  sum  of 

£ over  and  above  what  will  pa?  aM  bis  debts ;  and  t|ii«  deponent  J.  P.  Imt  bimself 

atiib,  that  he  is  a  hovfekeqpter  at  l}o^ a/^re^id,  aj»d  tiiai  be,  tkis  deponent,  19 

worth  the  sum  of  £ over  and  above  what  will  pay  all  his  debts. 

The  above  named  deyoneoM,  i^  A .  I.  A. 

nnd  J.  P,  were  sworn  at the  — r—  /.  P, 

day  of ,  A.D.  1835,  before  me, 

Y.Z. 
A  commissioner. 


In  tbe  K.  B.  [or  C.  P.,  or  £&cbe(yMr  of  Picas.]  AflfidaTit  to  op- 

C  A.  B.  plaintiff,  pose  bail. 

Between  <  and 

t  C.  D.  defendant. 

L.  M.,  of ,  clerk  of  Mr.  G,  H.  of ,  attorney  for  the  plaintiff  in  this  cause, 

maketb  oaib,  and  sailb^  tb^  a  notipc*  nf  JM^fy(ttg  bail  »n  this  mftin^  b^vbigbee^  msrwed 
on  the  said  G.  II.,  he,  this  deponent,  bv  his  direction  hath  made  diluent  inquiriea 
into  the  sufficiency  of  tbe  said  bail,  and  saith  that,  &c.  [Aereiiate<A«p«rtJCHl«r  al^ertJsM 
i»tende4  to  be  rtlitd  on  o^ainU  th$  M/  a€C0r4*M£lfi  thefofitf,  0Hi4U»^  MBp  u^ft/emyny 
calumny  and  general  abuse,  1  Chlttxfi  Rep.  076,  Tidd,  274  ;  and  whm  the  ttpresentatlon 
of  neighbotirt  or  other  matter  of  hearsay  be  stated,  "  and  the  whole  of  which  statements 
and  information  this  deponent  verilv  believes  to  be  true."]  And  this  deponent  further 
saith  tliat  B.  9.  one  of  the  said  bail,  bfttb  been  a  bawkro|>t,  and  hatji  not  yet  obtained 
bis  certificate^  as  this  deponent  balii  been  informed  and  verilv  believes,  {or  '*  hatb  been 
twice  a  bankrupt/'  or  "that  the  said  3.  B.  hath  obtained  bis  discharge  under  tJie  last 
insolvent  act,"  or  otherioisc  according  io  thefactsJ] 

Sworn,  &c.  It.  Bf . 


*   See  the  last  preferable  form    and         (i)  Jenris'  Rules,  p.  i5  to  50 ;  Rnd  id. 
note,  ante,  d8f .  Index,  tit.  Bail. 

(k)  Jervis's  Rules,  35  and  39.  (ai)  R.  HH.  7.  S  W.  4,  r.  15. 
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CHAP.  Vlll.  afRdavit  of  each  of  the  bail,(n)  according  to  the  form  subjoined 
Proceedings  f^  (j^^  j^^^^  ^nd  which  we  have  already  stated,  (o)  And  if  the 
Capias.  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail 
are  allowed,  pay  the  costs  of  justification;  and  if  such  bail  are 
rejected,  the  defendants  shall  pay  the  costs  of  opposition,  unless 
the  Court  or  a  judge  thereof  shall  otherwise  order,  (o)  And 
the  4th  rule  of  the  same  term  orders,  that  if  the  plaintiff  shall 
not  give  one  day's  notice  of  exception  to  the  bail  by  whom  such 
affidavit  shall  have  been  made,  the  recognizance  of  such  bul 
may  be  taken  out  of  Court  without  other  justification  than  such 
affidavit,  and  the  bail  become  complete.  The  first  rule,  how- 
ever, provides  that  if  the  plaintiff  shall  be  desirous  of  time  to 
inquire  after  the  bail,  and  shall  give  one  datf*s  notice  thereof  as 
aforesaid  to  the  defendant,  his  attorney  or  agent,  as  the  case 
may  be,  before  the  time  appointed  for  justification,  stating 
therein  what  further  time  is  required,  such  time  (not  to  exceed 
three  days  in  the  case  of  town  bail,  and  six  days  in  the  case  of 
country  bail,)  then  (unless  the  Court  or  a  judge  shall  otherwbe 
order)  the  time  for  putting  in  and  justifying  bail  shall  be  post- 
poned accordingly,  and  all  proceedings  shall  be  stayed  in  the 
mean  time. 

In  general,  bail  are  put  in  and  notice  thereof  given,  without 
any  antecedent  or  prospective  affidavit  of  justification;  and  if 
the  plaintiff's  attorney  be  satisfied  with  the  sufficiency  of  the 
proposed  bail,  he  takes  no  proceedings  relating  to  them,  and 
the  bail  become  absolute,  or  in  other  terms  complete. 

If  the  sufficiency  of  the  bail  be  disputed,  the  plaintiff  ex- 
cepts to  them,  which  must  be  done  within  limited  times,  or 
they  become  complete.  The  mode  of  excepting  is  by  writing 
in  a  book  at  the  proper  office  of  the  particidar  Court,  ''  I  ex- 
cept against  these  bail.  E.  F.  Plaintiff's  Attorney.  April 
15, 1835."  ip) 

A  proper  written  notice  of  such  exception  must  thereupon  be 
given ;  (q)  the  proper  form  of  which  has  been  stated  in  a  pre- 
vious note.(r) 
Of  adding  bail.      Thereupon  if  it  be  discovered  that  the  named  bail  cannot 


Entrj  of  excep* 
tion  to  bail. 


Written  notice 
of  exception. 


(n)  It  seems  that  in  this  particular  case 
of  a  prospeetivt  affidavit  of  jostification, 
the  affidavit  of  each  of  the  bail  must  be 
separate,  Reg.  Gen.  Trin.  T.  1  W.  4,  r. 
3.  In  other  cases  it  may  be  joint  or  se- 
parate, according  to  the  convenience  of 
the  bail. 

(o)  Ante,  374,  375. 

(p)  See  fcrm,  onte,  381,  in  note;   R. 


T.  Shmiffef  MiddUsa,  5  Bar.  &  Crea. 
389 ;  Hodgum  v.  Garrett,  1  Chit  R.  174 ; 
Tidd,  301. 

(q)  T.  Chiltj's  Forms,  74;  H,  v.5»*- 
fiff^  Middiitex,  5  Bar.  &  Cres.  389 ; 
Hodton  V.  Garrett,  1  Chit.  R.  174;  T. 
301. 

(r)  Ante,  38l^  in  note. 
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Justify,  the  course  is  to  endeavour  to  obtain  leave  of  a  judge  to  CHAP.  vili. . 

change  tbe  bail,  but  which  is  no  longer  a  matter  of  course,  (s)  ^"n  c  ""5°' 
If  the  same  bail  are  to  justify,  the  defendant's  attorney  must 


then  serve  a  writien  notice  of  (he  intention  to  justify,  at  least  ^jls^^fic^t^^^^^ 
two  days  before  the  intended  time  of  justification,  which  by  ex-  ^^<^"  ^  be 
press  rule  is  to  suffice,  (0  but  which  must  be,  by  several  particu- 
lar rules  of  each  Court,  sworn  to  have  been  served  before  eleven 
o'clock  of  the  forenoon  of  the  second  day  before  justifying,  or 
on  a  third  previous  day.  (/) 

But  upon  a  sufiicient  affidavit  of  the  illness  of  one  of  the  bail.  Of  obtaining 
or  other  unexpected  occurrence,  preventing  the  justification  J^^Jfe'  *'™^  ^ 
within  the  named  or  proper  time,  further  time  may .  be  ob- 
tained, {u)  except  in  cases  of  bail  or  error,  or  on  habeas  cor- 
pus, when  more  strictness  is  required,  and  a  very  sudden  or 
extraordinary  occurrence  to  prevent  the  attendance  of  bail  will 
be  the  only  admitted  excuse. 

At  the  time  appointed  for  justifying  bail  in  person,  there  Affidavit  of 
roust  be  an  affidavit  of  the  due  service  of  a  notice  ofjustifica^  j|^»j^»ceoffuch 
/im,  (jc)  and  to  which  a  copy  of  such  notice  is  to  be  annexdd. 

The  next  step  is  to  make  a  concise  brief  for  counsel,  enti*  Brief  and  roo- 
tled in  the  cause,  and  indorsed  **  Mr. ,  to  move  to  jus-  I|°"  J®  i?*^'^-^^. 

.  "^aii  m  Court  m 

tify,*'  and  which,  when  signed  by  the  counsel's  signature  under  term. 
the  fee,  is  usually  handed  to  the  proper  officer.  But  it  is  re-^ 
commended  to  every  careful  practitioner  to  have  another 
private  brief,  which  the  defendant's  counsel  may  retain,  and 
which  should^contain  a  full  and  not  a  mere  abbreviated  copy  of 
the  notice  of  justification  and  all  affidavits,  but  also  instruc- 
tions to  answer  any  objection  that  may  possibly  be  urged  against 
the  bail. 

The  proper  officer  will  then  cause  the  bail  to  be  called  in  due  Calling  and 
order,  and  which  is  effected  by  calling  the  name  of  the  defend-  bTtojuitlfy! 
ant,  thus :    "  C.  D.'s  bail."      Whereupon  such  bail,  if  they 
be  in  attendance,  come  forward  and  are  sworn  to  answer  all 
questions. 

The  justification  of  bail  in  term  time  now  usually  takes  place  jhe  umai  hoar 
before  one  of  the  judges,  early  in  the  morning,  viz.  from  half-  of  bail  justify- 
past  nine  o'clock,  until  all  the  bail  in  attendance  have  been  ex- 
amined, differing  but  little  in  the  three  Courts. 

Sometimes  counsel  are  instructed  to  oppose  the  bail,  and  Opposition  to 


bail. 


(«)  Reg.  Gen.  Trin.  T.  1  W.  4,  r.  5  ;  davit,  38?,  in  note. 

Jcrris's  Roles,  S7,  «8,  note  (;>).  (>0  Gnhlcntz's  Bail,  1  Harrison's  Now 

(I)  Hit.  T.  2  W.   4,  r.  16;  Jervis's  Term  Rep.  111. 

Ruin,  46,  note  (q)  ;  and  sec  form  of  affi-  (t)  See  form,  ante,  38?,  in  note, 

VOL.  HI.  CO  r"  T 
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CHAP.  vin.  affidavits  on  each  side  are  adduced,  and  concise  arguments,  or 
PBocMDiNOf   yj^iijgf  observations,  take  place,  upon  which  the  judge  decides. 
C^'*'^*'  If  the  bail  be  allowed,  a  rule  for  the  allowance  should  be 

AUowance  of  forthwith  drawu  up  and  served  upon  the  plaintiflTs  attorney, 
for  aiiowuce  of  f^'  uutil  such  servicc  the  allowance  is  considered  incomplete, 
»nd  tenice  g^^  (],e  pUbtiff's  attorney  might  proceed  on  the  bail  bond,  or 
piainUff '8  at-  agaiHst  the  sheriff,  as  if  the  bail  bad  not  justified ;  and  this 
tomej.  although  the  plaintiff's  attorney  himself  attended  and  heard 

the  judge  depide  in  favor  of  the  allowance  of  bail,  (y)  After 
service  of  the  rule  for  the  allowance  of  the  defendant's  bail, 
they  become  complete,  and  the  defendant  is  considered  com- 
pletely in  Court,  so  that  the  plaintiff  may  declare  absolutely, 
and  regularly  proceed  in  the  action. 

Tfae  declaration,  ^^  ^^  ^'  process  affects  the  time  and  mode  of  delivery,  it 
how  affected  bj  seems  clear  that  the  plaintiff  may  always  declare  €le  bene  esse 
capiaiT^"  °  upon  a  writ  of  capias,  being  process  against  the  person  of  the 
defendant ;  though  we  have  seen  that  he  cannot  do  so  upon  a 
writ  ^of  summons  («)  or.  distringas,  (a)  Tbe  uniformity  of  pro- 
cess act,  S  W.  4,  c.  8,  it  is  true,  is  silent  on  the  subject;  but 
the  general  rule,  Mich.  T.  3  W.  4,  r.  11,  (i)  expressly  orders, 
that  as  regards  actions  commenced  by  writ  of  capias,  and 
whether  all  the  defendants  have  been  arrested,  or  one  or  more 
of  them  has  not  been  arrested^  but  only  served  with  a  copy  of 
the  writ,(e)  the  plaintiff  may  declare  de  bene  esse,  i.e.  before 
the  bail  above  have  been  perfected,  (c) 

Where  a  defendant  or  several  defendants  have  been  arrested, 
and  have  put  in  bail  above  to  a  capias,  and  are  not  in  custo.dy# 
the  general  rule  Mich.  T.  3  W.  4,  prescribes  three  forms  for 
pommeneing  the  declaration ;  the  first  where  the  party  arrested 
is  not  in  custody,  the  second  where  he  remains  in  custody  of  the 
sheriff,  or  marshal,  or  warden,  and  the  third  where  one  or 
more  of  several  defendants  has  been  arrested,  and  another  de«- 
fendant  only  served  with  a  copy  of  the  process,  and  has  not 
been  arrested.  The  particulars  relative  to  those  forms  will  be 
more  properly  examined  in  the  chapter  relative  to  the  practical 
conduct  of  the  pleadings  in  an  action. 


(y)  R.  V.  Sheriff  of  Middleux,  t  Chit.  (t)  Ante,  «96. 

Rep.  99s  Holland  r.  Whiie,  3  B.  &  P.  (a)  Ante,  St  I,  SS$. 

341 ;  R.  Y.  Shenff  rf  Middleux,  4  T.  R.  (b)  See  role,  ante,  161,  in  note. 

493;  ud  queretbe  jtrinciple  of  allowing  (c)  i  Arch.  C.  P.  [SS],  1 ;  GUbert  ▼. 

an  attorney  to  obtain  oosti  so  dishonour-  Kirkland,  I  Dowl.  153. 
ablj. 
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CHAP.  vm. 

PiMWBBOtllOi 

P&0CBBDINO8  ON  A  BAIL  BOND.  o« 


The  proceedings  on  a  baO  bond  can  only  ensue  on  account 
of  the  defendant's  neglect  to  put  in  bail  above,  in  the  technical 
sense  of  that  term,  within  eight  days  inclusive  after  the  arrest, 
or  afterwards  to  perfect  such  bail;  the  proceedings  on  such 
bail  bond  are  therefore  obviously  only  collateral  to  the  prin- 
cipal action,  and  to  enforce  the  putting  in  and  perfecting  bail 
above,  or  where  the  bail-bond  has  been  ordered  to  stand  as 
a  security  to  secure  the  payment  of  the  debt  and  costs,  or 
render  of  the  defendant  at  the  termination  of  the  suit.  A  bail 
bond  itself  it  will  be  observed,  is  principally  regulated  by 
the  23  Hen.  6,  c,  9,  but  it  is  influenced  by  subsequent  enact- 
ments and  rules.  A  general  rule  of  HiL  T.  S  W.  4,  r.  24, 
ordered  that  no  bail  bond  taken  in  London  or  Middlesex  shall 
be  put  in  suit  until  after  the  expiration  of  four  days,  nor  if 
taken  ebewhere  till  after  the  expiration  oi  eight  days  exclusive 
from  the  appearance  day  of  the  process ;  {d)  but  that  rule  was 
virtually  annulled  by  the  2  W.  4,  c.  39,  abolishing  the  prior 
writs  returnable  on  a  general  or  particular  day,  and  now  requir- 
ing bail  above  to  be  put  in  in  all  cases  within  eight  days 
inclusive  of  the  day  of  arrest,  without  regard  to  the  distance  of 
the  place  of  such  arrest.  So  that  now  in  all  cases,  unless 
the  bail  above  be  p^  in  and  notice  thereof  given  within  such 
eight  days,  the  plaintiff  nmy  on  the  ninth  take  an  assignment 
of  the  bail  bond,  and  commence  his  action  thereon,  {e)  In 
general  only  one  action  should  be  commenced,  and  not  three 
separate  actions.  (/) 

At  common  law  a  chose  in  action  is  not  assignable  so  as  to 
enable  the  assignee  to  sue  thereon  in  his  own  name,  but  as  re- 
gards a  bail  bond  the  statute  4  &  5  Ann.  c.  16,  s.  20,  introduces 
an  exception,  and  if  a  bail  bond  be  forfeited,  the  sheriff  may, 
in  the  presence  of  two  witnesses,  assign  the  same  to  the  plaintiff 
in  the  action,  and  he  may  sue  thereon  in  his  own  name ;  and 
such  two  witnesses  need  not  attest  the  same  as  subscribing 
witnesses,  and  therefore  the  absence  of  the  usual  attestation 
subscribed  by  them  is  immaterial,  (g)  But  the  action  on  a  bail 
bond  cannot  be  commenced  until  after  it  has  been  forfeited  by 
the  neglect  to  put  in  or  perfect  bail  in  due  time,  {h) 

(d)  See  Jervit's  Rules,  48,  note  (y).  (g)  PhiUift  r.  Bariow,  6  Car.  &P. 

?«)  AnU,  371 ;  Grant  v.  Gibbt,  1  Har-  781. 

rim&H(Nigea'NewTenuRep.C.P.56.  (h)  Aimn  r.  UndirhUl,  S  Dowl,  96', 

(/)  Reg.  Gen.  HU.  T.  S  W.  4,  r.  SO ;  ante,  37  J . 
Jenris'i  Roles,  50,  note  (•}. 
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CHAP.  VIII.  If  bail  above  be  not  put  in  or  perfected  in  due  time,  the 
R0CEEDINC8  p^jjjjjg*  j^^g  ^^  absolutc  rigUt  to  an  assignment  of  the  bail- 
Bail  Bond,  bond,  and  may  support  an  action  in  his  own  name  for  the 
breach  of  the  condition  in  the  Court  in  which  the  writ  of  capias 
was  returnable,  (A)  or  the  sheriff,  by  a  recent  rule,  for  his  in- 
demnification, may  support  an  action  on  the  bail-bond  against 
the  obligors  in  any  Court  {I) 

If  the  condition  of  a  bail-bond  have  become  forfeited,  and 
an  action  be  brought  thereon,  the  Courts  will  nevertheless, 
under  circumstances  and  upon  just  terms,  stay  the  proceedings, 
so  as  to  afford  the  original  defendant  an  opportunity  of  trying 
on  the  merits,  {m)  In  the  King's  Bench  and  Common  Pleas  an 
affidavit  is  by  express  rule  required  when  the  application  is  by 
or  on  the  behalf  of  the  original  defendant  that  he  has  a  good 
defence  on  the  merits;  and  if  the  application  be  at  the  instance 
of  the  bail,  then  it  must  be  sworn  that  they  make  the  applica- 
tion at  their  own  expense  and  for  his  or  their  indemnity  only, 
and  without  collusion  with  the  qriginal  defendant ;  (n)  and  the 
same  rule  requires  a  similar  affidavit  that  the  application  is  on 
behalf  of  the  sheriff  or  his  officer  without  collusion,  (n)  But  the 
present  practice  of  the  Exchequer  is  not  so  strict,  there  not 
being  in  that  Court  an  express  rule  as  in  the  King's  Bench,  and 
there  a  trial  of  the  original  action  may  be  obtained  on  payment 
of  costs  without  any  affidavit  of  merits  or  shewing  on  whose 
behalf  the  application  is  made,  (o)  In  no  case  before  the  2  W. 
4,  c.  39,  was  the  bail-bond  to  stand  as  a  security,  unless  the 
plaintiff  had  expedited  the  proceedings  by  declaring  de  bene 
esse,  (p)  and  as  respects  the  term  ''  losing  a  trial,''  it  imports 
not  only  when  a  trial  but  also  a  judgment  in  or  after  the  same 
term  in  which  the  process  was  returnable  has  been  lost  or 
delayed,  or  if  returnable  in  vacation,  of  the  next  term,  or  the 
bail*bond  was  not  to  stand  as  a  security,  (g) 

But  the  express  general  rule  of  Hilary  T.  2  W.  4,  reg.  V., 
is  now  very  explicit  upon  the  question  of  losing  a  trial,  for  it 

(k)  4  Ann.  c.  16,  e.  «0 ;  ChiUy's  Col.  (n)  S  Bar.  &  Aid.  «40.    N.  B.  The 

Stat.  87 ;   see  a  form  of  declaration  in  rule,  as  (here  presented,  omits  one  or  two 

Tidd*s  Supplement,  a.v,  1833,  p.  291,  material  words.    See  the  MS.  rale  at  the 

on  a  bail-bond  executed  on  a  capias  on  8  Clerk  of  the  Rules. 

W.4,c.39,andT.Chitty'sForms,  «dcd.  (o)  Bourney.  Walker,  f  Crora.  &  M. 

but  perhaps  more  lengthy  than  essential.  338 ;     Call  r.   ThelwaU,  £xch.   ft  Ja- 

The  declaration  need  not  aver  the  day  of  nnary,  1835,  Tyrwhitt's  MS. ;   but  see 

tbearrest,  Diwmv.  Afwtfcjf,  4Tyr.  irf;  WetUm  v.   Wood,   Mich.   T.  per  Lord 

and  1  Crom.  &  M.  490.  Lyndhurst.  C  B. 

(/)  Gen.  Reg.  Hil.  T.  2  W.  4,  r.  98 ;  (p)  Role  Gen.  Hil.  t  W.  4.  r.  5;  Jer- 

Jenris's  Rules,  49.  vii^g  Roles,  73,74;  «  Tyr.  351;  BuUi- 

(m)  4  Ann.  c.  16,  s.  «0;  Reg.  Gen.  tant  v.  Morris,  3  Tyr.  8sO ;  Tkt  Kme  ?. 

Hil.  T.  «  W,  4,  r.  29,  30 ;  Jenris's  Rules,  Middlesex,  3  Dowl.  194. 

*^-  (?)  Bevan  v.  Knight,  1  Tyr,  4f0. 
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orders  (r)  that  upon  staying  proceedings,  cither  upon  an  attach-  cfiap.  viii. 
mrat  against  the  sheriff  for  not  bringing  in  the  body,  or  upon  I'^oc^^^""^* 
the  baiI*bond,  on  perfecting  the  bail  above,  the  attachment  or    Bail  Bond. 
bail*boDd  shall  stand  as  asecuriiy^  if  the  plaintiff  shall  have  de- 
clared de  bene  esse,  and  shall  have  been  prevented  for  want  of 
special  bail  being  perfected  in  due  time  from  entering  his  cause 
for  trial,  in  a  town  cause  in  the  term  next  after  that  in  which 
the  writ  is  returnable,  and  in  a  country  cause  at  the  ensuing 
assices. 

By  the  express  general  rule  of  Hilary  term,  2  W.  4,  r.  29, 
it  was  ordered,  that  in  all  cases  where  the  bail-bond  shall  be 
directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it;  and  by  the  following  rule  30,  it  was 
ordered,  that  proceedings  («)  on  the  bail-bond  may  be  stayed 
on  payment  of  costs  in  one  action,  unless  sufficient  reason  be 
shewn  for  proceeding  in  more;  before  which  rule  there  had 
been  a  contrariety  in  the  opinion  of  the  judges,  {t)  By  another 
express  rule  it  was  recently  ordered,  that  a  plaintiff  shall  not 
be  at  liberty  to  proceed  on  the  bail-bond,  pending  a  rule  to 
bring  in  the  body  of  the  defendant,  which  put  an  end  to  the 
previous  vexatious  double  and  concurrent  proceedings.  («) 


PROCEBDINOS  AGAINST  THE  SHERIFF. 

If  the  defendant  make  default  in  putting  in  or  perfecting  Procbcdinos 
bail  above  in  due  time,  then  the  sheriff,  although  he  bona  fide  ^iiV."^^  "'' 
took  a  bail-bond,  with  two  sureties,  whom  he  had  just  reason 
at  the  time  to  think  sufficient,  is  liable  to  certain  proceedings, 
not  indeed  to  an  action  for  taking  an  insufficient  bail-bond, 
or  a  bail-bond  with  insufficient  sureties,  but  he  may  be 
proceeded  against,  first,  by  ruling  him  to  return  the  writ  of 
capias/ and  if  he  return  cepi  corpus ,  he  may  then  be  ruled 
to  bring  in  the  body,  and  unless  the  defendant  then  in  due 
time  put  in  and  perfect  bail,  or  be  rendered,  the  sheriff  is  lia- 
ble to  an  attachment  for  not  bringing  the  defendant  into  Court, 
and  this,  although  in  truth  he  has  in  aU  respects  performed  his 
duty.  This  may  appear  to  be  an  unreasonable  liability  to 
impose  upon  a  public  officer.  It  proceeds  upon  the  suppo-* 
sition  that  the  sheriff,  by  his  officers,  may  readily  ascertain  the 
solvency  of  the  sureties,  and  he  may  always  resort  to  them  for 


(r)  And  see  Jcrvis's  Rules,  73,  74,  (t)  Jcrvls's  Rules,  50,  note  (e). 

|]ole(0  ;  see  ChiUv's  Addenda,  33.  (u)  llog.  Gen.  Hil.  T.  8  W.  4,  r.  83  J 

(j)  Sec  Jcrth's  Rules,  49,  note  (d).  Jcrvis's  Rules,  48,  note  (i).                  f^  r^r^n]o 

^^  Digitized  by  V^OOQlC 
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CHAP.Vin.  indemnificakioni-andthatifhe  were  not  absolutely  liable  fof  the 
FBocnDinGf  j^i^du^'B  putting  in  sufficient  baU,  or  for  tbe  defendant's 
Bail  Boy».  rendering  himself  shortly  after  the  time  of  making  the  arreat, 
there  would  be  great  fecilities  to  collusion  between  the  oflker 
and  the  defendant^  who,  unless  the  sheriff  were  abeolutdy 
liable,  would  for  a  trifling  douceur  be  induced  to  take  any  de- 
scription of  bail,  though  secretly  known  to  him  to  be  in  insolr 
▼ent  circumstances.  There  have,  however,  of  late  been  at- 
tempts to  qualify  this  liability  of  a  sheriff,  though  hitherto 
without  success.  In  general,  as  regards  other  parts  of  the 
office  of  sheri£^  if  he  perform  his  duty  faithfully  to  the  utinosl 
of  his  power,  he  is  free  from  risk,  as  if  upon  granting  replevin, 
two  sureties,  pursuant  to  the  statute,  are  tendered,  and  the 
officer  make  due  inquiries  into  their  then  eceUimg  supposed  sol- 
vency, and  being  reasonably  satisfied  thereupon,  grant  replevin 
and  deliver  the  goods  distrained  to  the  party  applying  for  re- 
plevy, he  can  only  be  sued  for  not  taking  suffident  sureties, 
and  if  on  the  trial  of  the  actbn  a  jury  be  satisfied  that  the  8he> 
riff  and  his  officers  performed  their  duty  in  makii^  all  requisite 
inquiries,  he  will  succeed  in  his  defence,  although  it  appear 
that  from  change  of  circumstances  or  disclosure  of  Acts  before 
concealed,  the  sureties  have  since  become  insolvent«(t7)  But 
the  law  is  not  thus  qualified  as  regards  the  sheriff's  liability  for 
the  party  arrested  putting  in  and  perfecting  bail  above  or  ren- 
dering ;  for  on  the  one  hand  he  is,  under  the  98  H.  6,  liable 
to  a  special  action  on  the  case  for  refusing  to  accept  a  bail«> 
bond,  when  tendered  to  be  executed  by  two  sureties,  cppo' 
renUjf  having  sufficient  within  his  county,  and  for  C(»itinu« 
ing  the  defendant  in  custody; (or)  whilst  on  the  other,  if  he 
bona  fide  take  such  a  bail  bond,  and  it  should  turn  oat  that 
the  defendant  and  the  sureties  were  at  the  time  or  have  aft;^- 
wards  become  insolvent,  he  will  nevertheless  be  liable  to  pay 
the  debt  and  costs,  in  case  bail  above  be  not  perfected  or  tbe 
defendant  rendered  in  due  time.  As  however  bail  above  must 
now  be  put  in  within  eight  days  after  the  arrest,  and  if  a  bail* 
bond  be  tendered  and  executed,  bail  above  must  be  put  in 
within  eight  days,  and  justify  very  shortly  afterwards,  it  cmi 
but  rarely  happen  that  a  sheriff  will  be  seriously  prejudiced 
by  a  sudden  change  in  the  circumstances  of  both  the  baiL 
the  ooone  of  The  course  of.  proceedings  to  fix  the  sheriff  with  liability 
STti^hlVff     ^  P*y  ^^  ^'^^^  ^^  ^^^^^'  ^  consequence  of  bail  above  not 

trilh  liabaUy.      ^ 

(v)  Hindu  v.  Blades,  5  TauDt.  225 ;  1  Manb.  S7,  S.  C.  $  S^Uoti  v.  WtM^  S  J.  B. 
Moore,  V  -,  1  SmhU*  195.  (x)  AnU,  3^|S64. 
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baving  been  put  in  or  justified  in  due  time,  is  by  obtaining  a  CHAP.  Vlii. 
ruie  from  the  Court  in  term  time,  or  from  a  Judge  in  vaca-  "oceedihos 
tion,  requiring  the  sheriff  to  return  the  writ  of  capias,  (y)  Bail  Bond. 
Then  there  should  be  an  qgidavit  of  the  search  at  the  proper 
oflSce  for  the  return  and  of  the  result.  Next  a  rule  or  judge's 
order,  requiring  the  sheriff^  when  be  has  returned  cepi  cor- 
pus, to  bring  in  the  body.{z)  Then  an  affidavit  of  the  service 
of  such  rufe  or  order,  and  of  the  disobedience  lh#rMf|  «iid  if 
either  of  those  rules  or  orders  has  been  disobeyed,  then  there 
should  be  a  motion  for  and  a  rule  obtained  for  an  attach^ 
ment.{a)  Upon  which  the  sheriff  must  either  pay  the  debt 
and  eoato,  or  wmif  upon  affidavit  of  facto,  obiatn  e  ruk  nid  . 
finr  9tayiBg  fNroceedingii  upon  the  attachment,  which  will, 
under  eirciuBataoces  or  upon  terms,  be  granted,  aometines 
abaobtely  qq  payment  of  eosto,  whore  bail  above  havo  been 
put  in  and  perfected,  although  not  in  duo  time;  or  conditionally 
to  let  in  a  trial  on  the  merito,  the  attachment  to  stand  as  a  so- 
cnrity,  as  in  cases  vhoro  the  plaintiff  has  daclared  debono  oiio, 
and  look  a  part,  the  import  of  which  term,  we  have  seen,  is 
now  4zod  li^  the  fg^prntX  role  of  Hil.  term,  3  W.  4,  reg.  \.(b) 
The  pro^edings  on  a  bail-bond,  or  against  the  sheriff,  are 
so  cottat^ral  to  the  principal  suit,  that  it  is  eonsidorad  prefar* 
aUe  hero  merdy  to  give  tbii  ontline  of  the  sutqeist,  reserving 
the  full  practical  detaU  until  the  last  part  of  this  work. 


^] 


4mU,  f46 19  UO.  (a)  Anu,  %4St. 

Id.  md.  (6)  See  the  rule,  mdt,  588, 589. 
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CHAPTER  IX- 

OP  THE  WRIT  OF  DETAINER,  AND  PROCEEDINGS  THEREON. 


CHAP.  IX.    When  the  defendant  is  already  in  the  legal  custody  of  the 
Detainer.     Marshal  of  the  Marsbalsea,  i.  e.  in  the  King's  Bench  Prison, 


'  (being  the  prison  of  the  Court  of  K.  B.)  or  in  the  custody  of  the 
Warden  of  the  Fleet,  (being  the  Fleet  Prison  and  the  prison 
.  of  the  Courts  of  Common  Pleas  and  Exchequer,)  the  proper 
course  is  to  issue  a  wrii  of  Detainer,  in  the  form  and  manner 
prescribed  by  the  2  W.  4,  c.39,  s.8,  and  schedule  No.  6. (a) 
And  it  has  been  determined  that  a  plaintiff  may  issue  a  writ  of 
Detainer  from  and  returnable  in  the  Court  of  Common  Pleas, 
directed  to  the  Marshal  of  the  King's  Bench  ;{b)  or  a  writ  of 
detainer  may  be  issued  from  the  Court  of  King's  Bench  and  re- 
turnable in  that  Court,  directed  to  the  Warden  of  the  Fleet  Pri- 
son ;  and  it  is  not  necessary  in  either  case  to  bring  up  the  prisoner 
by  habeas  corpus  into  the  Court  from  which  the  writ  issued,  in 
order  to  charge  him  with  a  declaration,  (c)  '  It  has  been  sug- 
gested that  where  there  are  two  defendants  in  a  joint  action, 
one  of  whom  is  at  large  and  the  other  is  in  custody  of  the 
Marshal  of  the  King's  Bench  or  Warden  of  the  Fleet  Prison, 
it  may  be  necessary  to  issue  two  writs  of  different  descriptions, 
one  of  summons  or  capias  against  the  defendant  who  is  at 
large,  and  the  other  of  detainer  against  the  defendant  who  is 
in  custody, (c/)  naming  all  the  defendants  in  each  writ;  but 
where  one  of  several  defendants  is  in  the  custody  of  a  sheriffs 
then,  if  he  is  to  be  held  to  bail,  a  joint  capias  would  be  pro- 
per. The  writ  must  be  duly  directed  to  the  marshal  or  warden 
by  the  proper  description,  and  where  a  writ  of  detainer  was 
directed  '^  to  the  Marshal  of  our  prison  of  the  Marshalsea,** 
instead  of  "  the  Marshal  of  the  Marshalsea  of  our  Court  before 


(o)  Sec  form,  awte,  156.  (c)  Barret  ▼.  IIarri$,  S  Dowl.  ie6j 

(fr)  Millard  v.  MiUman,  S  Moore  &  S.      6  Legal  Observer,  Sd6,  S.  C. 
63  5  «  Dowl,  7«5,  S.  C.  (dj  Tidd's  Supp.  1833,  p.  68; 
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m"  the  defendant  was  dbcharged  out  of  custody,  (^)  on  ac-    CHAP.IX. 
count  of  the  doubt  whether  the  intended  officer  was  the  gaoler    p^Yihbr 

of  the  Palace  Court,  or  that  of  the  proper  King's  Bench  Pri- ^ 

8on.(e) 

If  the  existing  imprisonment  has  been  occasioned  by  illegal 
process  or  proceeding  of  the  same  plaintiff,  and  not  of  a  third 
person,  a  writ  of  detainer  at  his  suit  would  be  inoperative,  (/) 
and  in  that  case  a  capias  should  be  issued,  and  an  arrest  take 
place  at  a  time  and  under  circumstances  that  would  be  clearly 
legal.  (^)  Where  a  sheriff  has  arrested  a  defendant  by  an 
illegal  act  or  contrivance  of  his  officer  in  one  action,  he  cannot 
detain  him  in  another ;  (A)  nor  can  a  defendant  who  has  been 
just  discharged  by  a  judge  from  an  illegal  writ  be  arrested  as 
he  was  returning,  (t)  But  in  the  former  case  a  material  distinc- 
tion exists  as  to  the  nature  of  the  illegality.  When  the  same 
plaintiff  has  caused  an  arrest  upon  an  affidavit  or  writ  so  de- 
fective as  to  entitle  the  defendant  to  his  discharge,  then,  as  he 
ought  not  to  be  at  liberty  to  avail  himself  of  any  irregularity 
for  which  he  is  responsible,  the  defendant  would  be  equally 
entitled  to  his  discharge  from  any  detainer  or  other  process  at 
the  suit  of  the  same  plaintiff^  though  not  from  a  detainer  at 
the  suit  of  a  third  person  not  in  collusion  with  the  first  plain- 
tiff*, (iS:)  or  where  the  first  process  was  irregular.  (A)  But  where 
the  first  arrest  has  been  occasioned  by  the  illegal  act,  fraud  or 
contrivance  of  the  sheriff  or  his  officer,  then  the  defendant 
would  be  entitled  to  his  discharge,  not  only  from  the  first  pro- 
cess, but  also  from  every  detainer  or  process  of  evertf  third 
person,  though  the  latter  were  firee  from  imputation  of  firaud 
or  contrivance.  (£) 

The  statute  2  W.  4,  c*  39,  s.  8,  we  have  seen,(/)  prescribes  Declaration  on 
that  the  declaration  upon  process  to  detain  a  prisoner  in  *  writ  of  de- 
King's  Bench  or  Fleet  Prbon,  ^' shall  and  may''  allege  the 
prisoner  to  be  in'  the  custody  of  the  marshal  or  warden,  as  the 
fact  may  be,  and  the  proceedings  shall  be  as  against  prisoners 
in  the  custody  of  the  sheriff,  unless  otherwise  ordered  by  some  * 

rule  to  be  made  by  the  judges  of  the  Said  Courts  }(0  ^^'^  ^^ 


{•)  Star  w,  Mifunt,  t  Dowl.4i7  ;  7  Le*  1  DowJ.  7t5;  ante,  Sdb,  t56. 

gal  Obsenrer,  301 ,  S.  C.  j  anU,  187.  (!)  Res  ▼.  Blake,  9  Nev.  &  Man.  SIS. 

(/)  Rase  ▼.  Tomblintm,  3  Dowl.  55,  (k)  Barrutt  v.  Price,  9  Btng.  566 ;  1 

56 ;  ante,  355,  356.  Dowl.  725 ;  1  Chittj's  Rep.  579,    and 

(g)  And  see  ante,  355,  $56,  cases  there  cited  ;  ante,  355,  356. 

(ft)  Borratt  y.   Price,  9  Bing.  566  ;  (/)  Atkte,  151, 15«,  iti  note; 
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994f  OF  THB  WRIT  OF  DETAINER,  &C. 

CHAP.  IX.    General  Rule  of  M.  T.  3  W.  4,  prescribee  the  precise  form  of 
DsTAiNiii.    commenceiDeBt  of  a  declaration  against  a  priscmer  in  custody 
'  of  the  marshal  or  warden*    But  the  allegation  in  the  com- 
mencement of  a  declaration  that  the  defendant  was  detained 
m  the  custody  of  ike  sheriff ,  is  not  trayersaUe  by  a  plea  in 
bar,  and  on  demurrer  such  a  plea  was  holden  bad.(f7i) 

(»)  Ru  V.  KinffUm,  M.T.  1834,  F«cb.,  9  Legal  Obsenrer^  110. 
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CHAPTER  X. 


PROCEEDINGS  AGAINST  A  MEMBER  OF  PARLIAMENT,  A  TRADER, 
UNDER  6  GEO.  4,  C.  16,  8.  10. 


In  general  the  mesne  process  against  a  Member  qf  ParUameni  CHAP.  x. 

who  is  pri?ileged  from  arrest,  ia  to  be  by  the  ordinary  wrii  of  or  Summov" 

summons^  prescribed  by  2  W.  4,  c.  39,  s.  1,  the  same  as  if  he  ^^^^^^  ^^ 
were  an  unprivileged  person,  and  without  even  the  necessity 


for  describing  him  in  the  writ  to  be  a  member  of  parliament  or  ^"^  ^ 


esquire,  excepting  voluntary  courtesy.  But  if  the  defendant  be  menberof  pvu 
a  member  of  parliament  and  also  a  trader,  then  the  general  iontjml^ 
banirupi  act,  6 G.  4,  c.  16,  s.  10,  enacts,  that  if  a  creditor  file  ^^d.4,c.i^ 
an  affidavit  of  the  requisite  debt,  viz.  in  case  of  a  single  creditor 
a  debt  of  jf  100  or  upwards,  and  that  the  defendant  was  ac- 
cording to  his  befief  a  trader,  and  issue  a  straimons,  and  per- 
sonally serve  the  defendant  with  a  copy,  and  the  defendant  do 
not  within  one  calendar  month  after  such  service  pay  the 
debt  or  secure  the  same,  or  enter  into  a  bond  with  two  sure- 
ties to  pay  the  condemnation  money  and  costs  hi  such  action, 
and  within  such  calendar  month  cause  an  appearance  to  be  en- 
tered, then  every  such  trader  shall  be  deemed  to  have  com^ 
,miiied  am  act  of  bankruptcy  from  the  time  of  ibe  service  of 
such  summons;  and  any  creditor  to  the  requisite  amount  may 
issue  and  prosecute  a  commission  of  bankrupt  against  such 
trader.  As  the  SW.4,  c.39,  abolishes  all  prior  process,  and 
amongst  others  the  summons  mentioned  in  the  above  act,  it 
became  necessary  to  substitute  a  new  proceeding  in  fieu,  and 
accordingly  we  find  that  sect.  9  and  schedule  No.  6,  prescribe 
the  new  form  of  proceeding,  (a)  As  this  new  proceeding 
agunat  a  member  of  pariiament  when  a  trader  is  not  of  very 
frequent  occurrence,  it  must  here  suffice  to  refer  to  Mr.  Tidd's 
work  for  further  information  relative  to  the  exact  course  of  pro^ 
ceeding  in  such  a  case.(£) 

I  -i        - .  .-■,-■ 

(«)  J«tf,  196,  note,  lor  the  node  of     i(flelf>  are  alio  stated  In  lldd'sSapp.  a.^. 
proceeding  and  form  of  writ.    The  Ibrm      18S5,  p.  t6S.  964. 
of  yrmapt  for  tach  writ,  and  of  the  writ        (6)  SeeT&dd'i  Sopp.  ti9%  p.t5,7S^ 
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CHAPTER  XI. 

PROCEEDINGS  TO  OUTLAWRY  ON  MESNE  PROCESS. 


Proceedings,  to  outlawry  in  general .  •  $96 
The  improved  and  more  cxpeditioof 

proceedings  to  oatlawrv 397 

The  mctaHty  for  pfocecdinn  to  ont* 
lawry  when  one  of  several  defend- 
ants is  abroad,  removed  by  3  &  4 
W.4,  c.4f,  S.7 398 


Substance  of  modem  practice  in  pro- 
ceedings to  ootlawry  wider  S  W.4, 

c.39,s.5 399 

First,  on  serviceable  process  400 
Secondly,  on  bailable  process  403 
Thirdly,  in  joint  action  where 
one  defendant  a  prisoner..  404 


CHAP.  XI.  "We  have  seen  that  although  it  is  a  maxim  in  law  that  a  party 
ToOvTLAWBT  should  DOt  Bc  concluded  by  a  final  judgment  unheardy(£)  yet 
moEMgKAL.(a)  ^1,1^^^  if  o^Jng  a  debt  in  this  country  he  keep  out  of  the  way. 
Introductory  or  be  absent  from  the  kingdom  to  avoid  process  requiring  him 
rvations.  ^^  appear  and  shew  cause  why  he  does  not  pay  such  debt,  it  is 
but  reasonable  that  he  should  be  placed  under  such  disability 
with  respect  to  any  of  his  British  rights  as  to  induce  him  to 
appear  and  enable  a  plaintiff  to  proceed  in  his  action.  It  is 
on  this  principle  that  the  custom  of  foreign  attachment  m 
London^  viz.  of  seizing  goods  in  the  possession  of  a  third 
person  where  the  debt  is  due  from  him  there  to  the  debtor, 
whether  in  England  or  abroad,  is  valid,  so  that  the  goods  or 
credits  of  a  debtor  may  be  vested  in  the  plaintiff,  unless  the 
debtor  appear  and  defend  within  a  year  and  a  day.  (c)  And, 
on  the  same  principle,  process  to  outlawry  may  be  issued 
against  a  debtor,  upon  which  he  is  at  five  several  county 
C!ourts  or  Hustings  publicly  called,  exacted  or  proclaimed; 
and  it  being  presumed .  that  he  has  heard  of  the  proceedings, 
he  may  be  outlawed  for  his  contumacious  disrespect  of  the 
legal  process  of  the  Court.  And  although  the  outlawry  of 
a  defendant  who  has  previously  left  the  kingdom,  although  for 
the  very  purpose  of  delay,  may  be  set  aside  by  the  outlawed 
defendant  by  writ  of  error,  or  even  on  motion,  (</)  yet  its  effect 


(a)  Sec  the  former  law  and  practice  as 
to  outlawry  (most  of  which  is  still  appli* 
cable)  clearly  stated  in  Tidd,  9th  cd.  ItS 
to  145 ;  and  the  practice  as  recently  al- 
tered, S  Arch.  Pr.  K.  B.  by  T.  Cbitty, 
3d  ed.  70f  to  713 ;  4tb  ed.  795  to  807. 
It  baa  been  held  that  a  writ  of  exigent  is 
»t  ft  writ  within  Uie  l$th  section  of  the 


uniformity  of  process  act,  which  only  re- 
lates to  tlie  new  process  thereby  created, 
Ltvm  V.  Davtson,  3  Dowl.  i7%^ 

(b)  Ante,  141 ;  and  per  Bay  ley,  J.  In 
WilUamt  ▼.  Bagot,  3  B.  &  C.  786. 

(c)  TurbiU's  case,  1  Saand.  67,  and 
notes. 

(d)  Brifan  ▼.  WagOaff,  5  B*  &  C.  314. 
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cannot  be  avoided  by  another  defendant,  (e)  nor  even  by  the  CHAP.xi. 
outlawed  defendant,  except  upon  the  terms  of  hu  appearing  ^"^^JJ*** 
to  a  new  action^  either  by  entering  a  common  appearance  when  in  Gimibal. 
no  affidavit  of  debt  has  been  made,  or  of  perfecting  bail  where 
there  is  an  affidavit  of  debt(/)  And  in  a  bte  case,  where 
a  debtor  obtained  a  rule  nisi  for  setting  aside  proceedings  to 
outlawry,  on  the  ground  that  the  plaintiff  had  outlawed  him 
when  he  knew  he  was  in  America,  and  also  on  the  ground  that 
the  plaintiff  had  at  the  same  time  taken  proceedings  against 
him  in  America,  where  he  was  arrested,  and  had  taken  the 
benefit  of  the  insolvent  act  there,  the  Court  (it  being  sworn 
on  the  part  of  the  plaintiff  in  the  action  that  the  debtor  went 
abroad  to  avoid  his  creditors)  refused  to  make  the  rule  abso- 
lute, except  on  the  terms  of  the  debtor's  paying  all  the  costs 
and  putting  in  bail  or  rendering,  saying,  that  if  the  discharge 
in  America  afforded  any  defence  at  all,  the  facts  might  be 
pleaded,  (g)  And  it  seems  that  even  a  discharge  from  debts 
under  an  insolvent  act  does  not  relieve  the  defendant  from  the 
consequences  of  his  contumacy,  or  entitle  him  to  have  his  out- 
lawry set  aside.  (A). 

The  2  W.  4,  c.  39,  s.  5,  contains  an  express  provision  au-  The  inproted 
thorizing  more  expeditious  and  less  expensive  proceedings  to  ^  ""!!^!£a. 
outlawry  than  previously  prevailed,  and  which  will  be  presently  ingtioootUwry. 
noticed.  Before  that  act,  in  case  of  a  joint  contract ^  if  one  or 
more  of  several  co-contractors,  who  ought  to  be  jointly  sued, 
effectually  avoided  service  or  execution  of  process,  either  by 
secreting  himself,  or  by  leaving  the  kingdom,  the  usual  course 
was  to  commence  an  action  by  original  writ  against  all  the 
parties,  and  after  the  sheriff  had  returned  non  est  inventus  as 
to  the  party  who  could  not  be  served  or  arrested  upon  an  alias 
and  pluries  capias  founded  upon  such  original  writ,  a  writ  of 
exigent  and  writs  of  proclamation  issued  against  him,  and  after 
several  successive  proceedings,  and  much  expense  and  delay^ 
he  was  outlawed;  and  not  until  after  such  dilatory  proceedings 
could  the  plaintiff  declare  and  proceed  in  the  action  separately 
against  the  other  defendants  who  had  appeared  or  perfected 
bail,(j)  and  they  could  not  interfere  to  set  aside  or  impeach  the 
outlawry  of  their  co-defendant  on  account  of  any  irregularity  or 

(0  Pott,  405;   31  Elis.  c3,  1.3;  S  tit?,  pott,  405. 
Salk.496;  Tidd,  140,141«  (i)   Hdgk   t.  Comooy,  15    tut,  1; 

"3  Bla.  Com.  «84.  GoldtmUh  ▼•  Lery,  4Taiuit  S99  ',  Fart  t. 

Pra6m  r.  HMtrf,  3  Dowl.  170.  Oliver,  1  Maa.ic  Sel.  t4S;  Stttindermn 

Diehon  y.  BJcmt,  3  Nev.  &  Man.  y.  Hudton,  3  East,  144;  Haehmkhaa  y. 

I  Arch.  K.  B.  4tli  ed.  BOO,  n.  (I) ;  Johnton,  7  Eait,  50. 
ud'vid$  BigY.  (kUUman,  4  Bon.  f  119, 
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cflAP.  XI.    of  kb  absence  beyond  tea ;  (t)  and  wbereupon  the  plaintiff  in  the 
PMBt]>iMi    Miion  n^ght  obtain  a  judgment  separatdy  against  the  served  or 
n  Qwtn^Au   arrested  defendants*  And  he  might  ako  obtain  satisfiMrtion  of 
his  debt  and  eosts  from  the  oulkw's  effects  by  applieatbn  to  the 
Court  of  Exchequer ;  or  if  aboTO  £50,  by  petition*  (2)    And  al- 
though such  outkw  might  on  motion,  or  by  writ  of  error,  reterse 
the  Qtttfaivry,  sufqiosing  there  were  any  irregularity  or  error  in 
the  proceedings  to  outlawry,  and  he  might  of  rigki  do  so  if  he 
were  beyond  sea  at  the  time  the  writ  of  exigent  was  awarded, 
althou^  he  went  abroad  on  purpose  to  avoid  the  payment  of 
his  just  debts,  (m)  yet  he  could  do  so  onfy  on  tettiu,  i.  e.  on 
entering  an  appearance,  or  on  perfecting  bail  in  a  new  acdoa 
against  him  separately  for  the  debt  or  cause  of  action,  (a)    So 
that  although  the  outlawry  were  illegal  or  erroneous,  still  it 
operated  as  a  mode  of  compiling  the  defendant  to  appear  and 
put  in  bafl  according  to  the  nature  of  the  original  claim,  whe- 
ther or  not  bailable,  and  thus  ultimately  enable  the  plaintiff  to 
proceed  to  judgment  and  execution  in  an  action  against  the 
ottdawed  defendant;  and  the  Court  might  even  require  bail 
although  no  affidavit  of  the  debt  had  originally  been  made,  (o) 
The  same  practice  of  outlawing  one  of  several  defendants  in 
substance,  continues,  although  the  2  W.  4,  c.S9,  s.  5^  renders 
the  process  and  proceeding  more  expeditious  and  less  expen- 
sive, especially  by  repealbg  the  necessity  for  issuing  an  original 
writ,  or  any  alias  or  pluries  capias,  (/i)  and  by  rendering  it  suffix 
cient  in  non-baOable  actions  to  issue  a  writ  of  summons,  and  a 
writ  of  distringas  returned  nulla  bona  and  non  est  inventus; 
and  in  bailable  actions,  one  writ  of  capias  returned  non  est 
inventus,  immediately  after  which  the  exigent  and  writ  of  jtto* 
damstion  may  be  issued,  (q) 
TheneceMit/        As  regards  jaiitt  dsims  upon  several  defetuUnUe,  the  neoes- 
^i^^UST^^^    sity  for  mcluding  in  the  writ  all  co-contractors  who  are  wiikin 
against  one  of    ike  jtortidieiion  of  the  Court  still  continues,  (unless  where  a 
"^"t^^'  party  has  obtamed  his  certiacate  as  a  bankrupt,  or  his  dis- 
abioad,  re-        charge  under  an  insolvent  act,  who  then  may  be  omitted) ;  (r)  but 
4W^Vg. 4^    '^  ^^  ^^  »^>^^ ^^  ^^Bft  be  abroad,  or  aui  of  the  Juriediethm, 
i.  r.  the  8  &  4  W.  4,  c.  4a,  b.  7,  enactSi  that  no  plea  in  abatement 


(li)  agmmidt  V,  Famimir,  1  BU«  B«p.  MU^ihUUi  tarlM.S9*  anS  1Ud»  196  f 

to.  3  Burr.  148t ;  Barnet,  Sn. 

(0  Tidd,  138.  (p)  Se«  the  termt  of  §.  5,  f  W.  4, 

(m)  firyeiif  .  WagUtfe^  5 Bv.& Cret.  c.  39 ;  and  yet  ia  Pr$^t  ▼.  Btgtn,  3 

3l4i  Dowl.  170,  it  appean  there  were  an  alias 

(»)  31  ElU.  c.  3>  1. 3 ;  S  Sulk.  496  |     and   '  -• 

Serteold  y.  Hmfipsan,  t  Stra.  1178;  1 
Will.  3  ;  It  East,  6t4,  a  note ;  and  see 
the  ludd  sUteaMDt,  Tidd,  140, 141. 


id  pluries  capias, 

(f )  S  W.  4.  c.  39,  s.  5. 

(r)  3&4W.4jC.4t,t.9. 
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for  the  noD-joinder  of  any  penon  at  a  co-defendant  aball  be  CHAP*  XL 
allowed  in  any  Court  of  Common  Law»  unless  it  shall  be  sUted  to^o^I^^et 
in  sudi  plea  that  such  person  is  resident  within  the  jurisdiction  >'  G»w«eau 
of  the  Conrty  and  unleu  the  place  of  residence  of  such  person 
shall  be  stated  with  convenient  certainty  in  an  affidavit  verify- 
ing such  plea.  The  effect  of  diis  enactment  is,  that  where  one 
of  several  co-contractors  is  abroad,  it  is  no  l<Higer  aisoluiefy 
necessary  for  a  plaintiff  to  proceed  to  outlawry  against  himi 
but  he  nunf  in  the  first  instance  proceed  against  those  who  are 
within  the  jurisdiction.  But  still  it  must  be  kept  in  view,  diat 
if  die  party  abroad  have  property  in  England^  it  may  be  most 
important,  with  a  view  to  actual  satisfaction  of  the  debt,  to  in* 
dude  him  in  the  action,  and  to  proceed  to  outlawry  against 
him,  in  the  first  instance,  especially  as  under  2  W«  4,  c.  39, 
such  proceedings  are  not  now  so  expensive  or  dilatory  as 
heretofore ;  and  therefore,  in  concluding  this  division  of  the 
subject,  we  will  distincdy  consider  the  course  of  proceeding  to 
ottdawry  against  one  of  several  defendants. 

The  2  W.  4,  c  39,  s.  5,  we  have  8een,(s)  autliorixes  pro*  The  »ubsunce 
eeedings    to  outlawry  as  well  in  actions  commenced  by  a  ?^  ^  pnctice 

^^  ^  ^         in  proceeding 

serviceable  writ  of  summons  as  by  a  bailable  writ  of  capias,  to  ootiawrj  as 
and  extends  to  the  outlawry  of  a  single  defendant  as  well  as  of  ^  ^  4  ^l  59, 
one  of  several.  Before  that  act,  as  no  original  writ  was  *•  5* 
returnable  in  the  Court  of  Exchequer,  no  proceedings  to  out- 
lawry were  sustainable  in  that  Court ;  but  the  2  W.  4,  c.  99, 
s.  5,  dispenses  with,  and  indeed  abolishes  original  writs,  and 
as  all  the  Courts  alike  authorize  an  oudawry  founded  on  a 
pi^ceding  writ  of  distringas,  or  of  capias,  (i)  and  the  same 
act,  a*  7,  and  S  &  3  W.  4,  c.  110,  s«  1,  4,  9,  contain  enaet- 
menta  relative  to  the  proper  officers  to  execute  the  duties  of 
filacer,  exigenter,  and  clerk  of  the  outlawries  in  that  Court.(l) 
The  enactment  is,  '^  That  upon  the  return  of  fion  est  im^ 
tentus  as  to  any  defendant  against  whom  a  writ  of  capias 
has  issued,  and  of  non  est  inventus  and  nulla  bona  as  to  any 
defendant  against  whom  a  writ  of  distringas  has  been  issued, 
whether  such  writs  shall  have  issued  against  such  defendant 
alonO)  (Mr  against  him  and  any  other  person  or  persons,  it  shall 
be  lawful  to  proceed  to  outlaw  or  waive  such  defendant  by 
writs  <(f  emgi  faekis  and  prodamatum,  and  otherwise  in  such 
tmd  the  like  manner  as  might  then  be  lawfully  done,  upon 
the  return  of  non  est  inventus  to  a  pluries  writ  of  capias  issued 
after  an  original  writ;"  and  the  act  then  provides  for  the  re-  - 

(a)  AnU,  151.  (0  SeeotKrfationi  iuTicld'f  Supp.  ledS,  p.  100. 
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CHAP.  XL    turn  and  teste  of  the  wiit  of  exigent  and  proclamation,  (u)    So 
TO^uTLAWBY  ^^^^  ^^^  cffect  of  tfais  onactment  was  to  dispense  with  the  an- 
iM  Oekbbal.    teoedent  necessity  for  commencing  the  proceedings  to  outlawry 
by  an  original  wrU^  and  also  to  dispense  with  the  necessity  for 
an  alias  and  pluries  writ  of  capias.     But  the  concluding  part  of 
the  fifth  section  makes  a  distinction  between  writs  of  distringas 
and  capias  issued  for  ordinary  purposes,  and  those  when  issued 
for  outlawry,  by  requiring  more  time  in  the  latter  case,  viz.  ab- 
solutely fifteen  days  after  the  delivery  thereof  to  the  sheriff 
and  the  time  of  the  return  thereof;  and  this,  no  doubt,  with 
the  view  of  affording  more  time  and  opportunity  for  the  de- 
fendant  to  hear  of  the  proceeding,  and  by  appearing,  to  guard 
against  the  consequences  of  hb  neglect ;  and  hence  the  enactment 
affords  a  presumption  that  it  was  intended  by  the  legislature 
that  the  sheriff  and  his  officers  should  endeavour  actually  to 
execute  the  writ  by  service  or  arrest,  and  that  it  would  be 
irregular,  if  the  defendant  be  known  to  be  in  England,  or  to 
have  an  attorney  there,  to  instruct  the  sheriff  to  keep  the  pro- 
cess secret,  and  still  more  so,  under  those  circumstances,  ex* 
pressly  to  require  him  to  return  non  est  inventus,  (x)    In  a 
late  case,  where  the  plaintiff's  attorney  knew  the  defendant's 
attorney,  and  delivered  a  capias  to  the  sheriff,  with  directions 
to  return  the  same  non  est  inventus,  the  Court  thought  this 
proceeding,  without  making  any  application  to  the  defendant's 
attorney,  was  an  abuse  of  the  process  of  the  Court,  made  ab- 
solute a  rule  for  setting  aside  the  outlawry  with  costs,  (y)    Tlie 
practice  has  been  stated  to  be,  for  the  plaintiff  or  his  attorney 
to  go  before  a  judge  with  an  affidavit  that  the  defendant  can- 
not be  found,  and  that  then  the  judge  will  give  leave  to  return 
the  capias  non  est  inventus,  (z)    But  the  concluding  part  of 
section  5  expressly  enacts,  that  at  least  fifteen  days  shall  inter- 
vene between  the  delivery  of  the  capias  to  the  sheriff  and  bis 
return  thereof. 

Tiie  pKMnt  If  the  process  is  to  be  serviceable,  the  practice  is  to  issue  a 

oMd^  to  OTU^  ^*  oi summons  as  in  ordinary  cases,  and  as  before  described,  (a) 
Uwiy  when  the  We  have  Seen  that  when  it  is  intended  to  obtain  a  distringas, 
SSJjJI^I*  '*''*    and  proceed  to  outlawry  against  a  single  defendant,  or  one  of 

several,  the  modes  of  attempting  to  serve  the  defendant  per-. 

sonally  must  be  open  and  candid,  by  making  three  several  calls 


(«)  See  the  itatoto,  awte^  l5l,  in  note.  (v)  Pigou  ▼.  Drummoud,  1  Bing.  N.  C. 

(x)  P^  ▼.  J>twmmond,  1  Bing.  N. C.  354' 

S54;  and  tee  observations  in  LtwU  ▼•  (f)I>tpit  v.  Davison,  3  DowI.S75,fNirrf. 

Jka^tm,  3  Dowl.  275.    Bat  see  t  Arcli.  (a)  AnU,  S55  to  «60 ;  and  ante,  f9e  to 

K.  B.  3d  edit.  703 ;  U.  4th  edit  797.  305. 
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at  the  defendant's  residence,  if  any,  stating  the  object  of  the  call,    CHAP.  XL 
and  there  leaving  a  copy  of  the  writ  of  summons  and  indorse*  xo^OuVlaitry 
ments  on  the  last  call,  (q)    We  have  also  seen  what  are  the    in  Oiukrau 
requisites   of  the  affidavit  and  the  other  proceedings  to  ob- 
tain a  wrU  of  distringas^  which  must  be  returnable  in  term,  on 
a  day  certain;  and  the  fifth  section  of  2  W.  4,  c.  39,  requires 
that  it  shall  be  delivered  to  the  sheriff  at  least  fifteen  days 
before  he  returns  it. 

The  form  of  affidavit ^  in  order  to  obtain  a  distringas  pre- 
ceding outlawry y  materially  differs  from  that  when  the  Court 
or  judge  is  to  be  required  to  issue  a  distringas  with  the  view  of 
enabling  the  plaintiff  to  enter  an  appearance  according  to  the 
statute;  and  in  the  latter  case  more  particularity  is  required 
than  when  the  proceedings  are  to  outlaw  the  defendant,  be- 
cause in  proceedings  to  outlaw  the  defendant  when  he  keeps 
out  of  the  way,  or  is  abroad,  it  would  be  useless  to  endea- 
vour to  see  him.  (r)  The  former  affidavit  states  facts  firom 
which  it  is  to  be  inferred  that  the  defendant  is  in  Eng- 
land, and  has  intimation  of  the  process,  whilst  the  latter 
shews  that  he  is  absent^  and  probably  has  no  knowledge  of 
the  process^  but  is  generally  contumacious  as  to  all  process 
by  wilfbUy  being  out  of  the  way,  and  states  that  the  party  has 
not  been  nor  can  be  found  to  be  served  with  a  copy  of  the  writ 
of  summons,  and  shews,  if  the  fact,  that  it  is  known  he  is  abroad^ 
as  well  as  that  he  has  not  any  distrainable  property  \  {s)  and  it 
may  omit  the  statement  of  the  repeated  calls,  and  other  for- 
malities required  to  be  sworn  to  in  cases  when  it  cannot  be 
sworn  that  the  defendant  has  absconded  or  left  the  kingdom.(/) 
On  moving  for  the  distringas  also,  the  counsel  must  declare  his 
election  for  what  purpose  he  requires  the  distringas,  viz,  in 
order  to  proceed  to  outlawry,  and  not  that  the  plaintiff  may 
enter  an  appearance  according  to  the  statute;  and  the  dis- 
tringas must  particularly  intimate  the  intention  to  proceed  to 
outlawry,  and  cannot  be  framed  in  the  alternative,  (u)  The  sub- 
scribed form  of  affidavit  has  been  suggested  as  proper  in  such 
a  case,  but  must  of  course  vary  according  to  circumstances,  (j?) 

Cf)  Jute,  30«  to  965.'  BiDg.  464. 

(r)  Reuik  V.  Melior,  3  Tjr.  822  j  Jotus  (t)  Price's  Gen.  Prac.  88,  89. 

▼.  Friee,  t  IXiwl.  4f .  (u)  Fnuer  ▼.  Com,  9  Bing.  464;  Price's 

(f)  Price's  Gen.  Prac.  5ii  52, 58  ;  and  Gen.  Prac.  58,  anU^  309. 
tec  U.  5:),  54,  note  *  ;  From  t.  Cau,  9 

(x)  Price's  Gen.  Prac.  89. 
In  the  Court  of  King's  Bench,  [or  Common  Pleas,  or  Exchequer  of  Pleas.]  Form  of  affida- 

C     [Plaintiff '$  name].  Plaintiff,       vit  of  one  call. 
Between?  and  and  serrioe  of 

f.  IDrfendanfs  uamo].  Defendant,    copy  of  sum- 
IDoponenft  nonu],  clerk  to  [iMMi  of  plaint^  *t  attorney],  of  [oddrm],  attorney  for  the  moos  on  de- 
aboveHMuoed  plaintiff  in  this  cause,  maketh  oath  and  saith  that  he  this  deponent  did  fendant's  w 
VOL.  HI,  D  D  ^  J 

Digitized  by  VjOOQ IC 


402 


PROCEEDINGS  TO  OUTLAWRY 


CHAP.  XI. 
Proceedings 
TO    Outlawry 
IN  Gbnerai  . 


Writs  of  exigent 
and  proclama- 
tion. 


It  has  been  suggested  that  in  the  affidavit  the  intention  to  pro- 
ceed to  outlawry  should  be  stated. fy) 

The  writ  of  distringas  thereupon  obtained  is  usually  to  be 
directed  to  the  sheriffs  of  London,  because  the  sheriffs'  hust- 
ings, at  which  the  defendant  may  be  exacted  or  called  to  appear 
on  the  subsequent  exigent,  are  there  held  every  fortnight,  whilst 
in  other  counties  the  County  Courts  are  only  holden  every 
month.  The  2  W.  4,  c.  39,  s.  5,  we  have  seen,  requires  that 
fifteen  days  shall  elapse  between  the  delivery  of  the  writ  of 
distringas  to  the  sheriff  and  his  return.  After  his  return  in 
the  conjunctive  of  nulla  bona  and  non  est  inventus,  the  unit 
of  exigi  facias  and  other  proceedings  take  place.  Writs  of 
distringas  are  signed  and  sealed,  and  issued  from  the  same 
offices  of  the  respective  Courts  as  the  writ  of  summons,  (z) 
and  the  same  fees  are  payable,  (a) 

It  is  to  be  observed  that  writs  of  exigent  and  proclamation 
existed  before,  and  are  not  founded  on  the  uniformity  of  pro- 
cess act,  2  W.  4,  c.  39,  and  therefore  the  12th  section  of  that 
act,  as  respects  the  teste  of  an  exigent  or  proclamation,  does  not 
extend  to  writs  of  exigent.     The  5th  section,  however,  pro- 


ond  the  ab- 
sence of  defend- 
ant, in  order  to 
obtain  a  dis- 
tringas and 
proceed  to 
outlawry. 


on  the day  of  [month]^  instant,  [or  **  last/']  go  to  the  dwelHne-house  and  resi- 
dence of  the  above-named  defendant,  being  No. [street,  ^c.Jin  the  county  of 

Middlesex,  [or  "situate  at,"  &c.]  for  the  purpose  of  serving  the  defendant  personally 
with  a  writ  of  summons,  **  which  appeared  to  this  deponent  to  have  been  regularly  issued 
out  of  and  under  the  seal  of  this  Honourable  Court  against  the  said  defendant,  at  the 

suit  of  the  said  plaintiff  in  this  cause,  on  the day  of  {monlh'\*  instant,  [or  "last,"] 

and  this  deponent  saith  that  he  then  saw  there  a  person  who  informed  him  that  she  was 
the  wife  of  the  said  defendant,  and  which  information  this  deponent  verily  believes  to 
be  true;  and  this  deponent  saith  that  he  did  thereupon  inquire  of  her  if  the  said  de- 
fendant, her  husband,  was  at  home,  and  that  she  thereupon  immediately  said  he  was 
not ;  that  this  deponent  then  shewed  her  the  said  writ  and  copy,  and  thereupon 
informed  her  that  be  had  railed  for  the  purpose  of  serving  the  said  writ,  by  delivering 
to  her  husband  the  defendant  in  person  therein  named,  the  said  copy  so  as  aforesaid 
then  produced  and  shewn  to  her  ;  and  that  it  was  a  writ  of  summons  issued  out  of  the 
Court  of ,  at  the  suit  of  [j)laintiff*t  name'],  the  plaintiff,  to  compel  bis  the  defend- 
ant's appearance  thereto  in  the  said  Court.  And  thereupon  this  deponent  saith  that 
the  defendant's  said  wife  then  told  him  this  deponent  that  it  would  be  of  no  use  to  seek 
her  husband  for  the  purpose  of  serving  him  with  process,  because  he  had  withdrawn 
himself  for  the  purpose  of  avoiding  proceedings  at  law  at  the  suit  of  his  creditors,  and 
that  he  was  then  absent,  and  would  remain  from  home  until  he  could  make  some 
arrangement  with  them;  and  this  deponent  believes  the  said  communication  and  infor- 
mation of  the  said  defendant's  wife  to  be  true :  and  the  deponent  saith  that  he  thereupon 
left  the  said  copy  of  the  said  writ  of  summons  wiih  the  said  defendant's  said  wife»  at  his 
said  dvkclling-house ;  und  this  deponent  further  saith,  that  such  copy  had  then  there- 
upon all  the  indorsements  that  are  required  to  be  made  thelcon  bv  the  statute  and 
rules  of  the  Courts  in  such  case  made  and  provided  ;  and  be  saith  that  he  did  on  the 

day  of  [month],  instant,  [or  **  last,"]  indorse  on, the  said  writ  the  day  of  the  week 

and  month,  and  the  year  of  the  service  thereof;  and  this  deponent  fortlier  saith  that  be 

did  on  the   day  of ,  [or  "  instant,"]  carefully  make  search  in  the  proper  office 

of  this  Court,  and  that  he  there  found  that  no  appearance  was  then  entf^red  to  the 
aforesaid  writ  of  summons  by  or  on  the  part  of  the  said  defendant. 
Sworn,  &c. 


(y)  Atherton  on  Personal  Actions,  61, 
62,  139,  140,  ted  qn<ere. 


(t)  Price's  Gen.  Prac.  59. 
(a)  Rule  Mich.  T.  3  W.  4. 
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vides  that  the  teste  of  the  exigent  and  writ  of  proclamation  CHAP.  XI. 
shall  be  regulated  as  therein  mentioned,  by  the  return  of  the  j^'o^^^l'l^y 
previous  capias,  &c.  (6)  As  respects  the  tvrit  of  proclamation,  iw  General. 
it  has  been  recently  held  that  a  writ  directing  the  proclamation 
to  be  made  at  the  parish  church  is  sufficient^  though  the  act 
says  "fiearesi  church  or  chapel,"  it  not  appearing  by  affidavit 
that  there  was  any  nearer  church  or  chapel,  (c)  For  the  same 
reason  also,  it  should  seem  that  the  several  indorsements  re- 
quired on  writs  issued  by  authority  of  2  W.  4,  c.  39,  and  by 
rules  Hii.  T.  2  W.  4,  and  Mich.  T.  3  W.  4,  are  not  requisite 
on  an  exigent  or  writ  of  proclamation,  (d)  It  seems  also  from  a 
recent  decision,  that  as  the  writ  of  exigent  and  other  proceed- 
ings are  filed,  and  accessible  to  search  by  a  defendant,  he  is 
bound  to  search  and  object  to  any  irregularity  in  either  writ 
within  a  reasonable  time,  although  he  may  not  in  fact  have  had 
any  intimation  of  the  outlawry  until  after  it  had  been  com- 
pleted, (je) 

In  bailable  actions  no  distringas  is  required,  and  the  writ  of  Tbe  practice 
capias,  with  the  foregoing  indorsements,  is  to  be  issued  into  biikble77*) 
the  county  in  which  the  outlawry  is  intended  to  be  completed ; 
and  usually,  for  the  above  reason,  the  capias  is  directed  to  the 
sherifis  of  London,  and  who  should  execute  the  same  if  the 
defendant  can  be  found  ;  and  it  would  be  improper  and  irre- 
gular to  instruct  him  to  return  the  writ  non  est  inventus  when 
the  party  is  known  to  be  in  the  kingdom,  and  that  he  might  by 
due  enquiry  be  arrested ;  (g)  though  when  the  defendant  is 
abroad,  it  is  usual  to  obtain  leave  of  a  judge  to  have  the  writ 
speedily  returned  non  est  inventus ;  (A)  or  even  without  such 
leave,  to  indorse  on  the  capias, ''  The  sheriffs  are  requested  not  to 
execute  this  writ,  but  at  the  expiration  of  fifteen  days  after  the 
'date  thereof  to  make  a  return  of  non  est  inventus  for  outlawry 
proceedings.  O.  H.  24th  December.  1834."  (i)  But  the 
circumstance  of  the  defendant's  having  constantly  appeared  in 
public  during  the  proceedings  to  outlawry  would  not  invalidate 
them,  unless  perhaps  he  swear  that  he  had  no  intimation  of 
them  ;(j)  and  the  sheriff  is  not  to  return  the  writ  until  fifteen 
days  have  expired  after  he  received  it.  (k)    No  alias  oi:  pluries 


(6)  LewiM  V.  Davison,  S  Dowl.  97t.  Dowl.  27S. 

e)  Id.  ibid.  (g)  Anti,  400. 

W)  Id.  ibid. ;  ante,  153, 160 ;  but  see         (h)  Ante,  400,  note  (o). 


u    

rest,  404,  note  (o).  (i)  See  Arch.  K.  B.  4tb  edit.  797, 

(e)  Id.  i6td.  (j)  JofMSon  v.  Driver,  ^  "^ 

(/}  See  per  tot.  Lewis  v,  Davison,  3         (k)  3  W.  4,  c.S9,  s.  5. 


e)  Id.  ibid.  _  (j)  Johnson  v.  Driver,  iDoyiL  tt7. 
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PROCBBDINOS  TO  OUTLAWRY 


CHAP.  XL  writ  of  capias  are  required ;  {k)  but  on  the  return  of  non  est 
To*o"*LAWBT  *'*^®^****»  *  ^^^  of  exigi  facias  may  be  issued  on  the  day  of  the 
IN  Gewkbal.  8heri£f 's  return  of  the  capias ;  and  it  seems  that  the  proper 
teste  of  the  writ  of  exigent  is  the  day  on  which  the  sheriff  made 
his  return  to  the  writ  of  capias.  {I)  Such  writ  of  exigent  must 
be  returnable  on  a  day  certain  in  term,  and  should  have  so 
long  a  time  between  its  teste  and  delivery  to  the  sheriff  and 
the  return  day  as  to  allow  at  least  five  County  Courts,  (holden 
monthlyi)  or  in  London  five  hustings,  holden  every  fortnight, 
to  intervene,  (m)  for  otherwise  it  would  become  necessary  to 
issue  an  allocatur  exigent,  so  as  to  make  up  the  requisite  num- 
ber of  callings  and  proclamations.  A  bailable  writ  of  exigent 
should  be  indorsed  in  all  respects  as  a  capias,  and  if  it  be  issued 
in  an  action  for  a  debt,  it  should  be  indorsed  with  the  amount 
of  the  claim  for  the  debt  and  costs  ;  (n)  and  where  a  defendant 
was  arrested  on  an  exigent  which  was  not  so  indorsed,  a  bail- 
bond  executed  by  him  was  recently  ordered  to  be  cancelled  on 
entering  a  common  appearance,  (o)  At  the  time  of  issuing  the 
exigent,  a  writ  qf  proclamation,  requiring  the  sheriff  to  make 
three  proclamations  in  pursuance  of  31  £liz.  c.  3,  should  abo 
be  sued  out. 


Proceedings  to 
outlawry  to  a 
joint  action 
where  one  it  a 
prisoner. 


In  a  bailable  action  against  several  defendants,  if  it  should 
become  necessary  to  outlaw  one  of  them,  and  one  or  more  of 
the  other  defendants  is  a  prisoner  in  the  same  action,  as  it 
would  be  irregular  to  declare  separately  against  him  or  any 
other  defendant  before  the  outlawry  has  been  completed,  and 
the  rule  of  Trin.  T.  3  W.  4,  1833,  requires  that  all  prisoners 
shall  be  declared  against  within  a  certain  time,  i.  e.  before  the 
end  of  the  next  term  after  his  arrest  or  detainer,  unless  further 
time  to  declare  be  given  to  the  plaintiff' by  rule  qf  Court  or  order 
qf  a  judge,  so  as  to  prevent  lengthened  imprisonment,  it  be- 
comes necessary,  (j9)  before  the  limited  time  has  expired,  or  at 
least  immediately  after  demand  of  declaration  when  necessary,(jr) 
to  obtain  from  the  Court  or  a  judge  time  to  declare  against  the 
prisoner  upon  shewing  the  necessity  for,  and  already  active 
diligence  in  proceeding  to  outlawry  against  the  absent  defend* 
ant,(r)  and  which  time  it  should  seem  a  plaintiff  in  such  a  case 


(k)  In  terms  of  a.  5,  t  W.  4,  c.  S9 ; 
but  in  RtiberU  v.  Rogen,  3  Dowl.  170, 
tlierc  were  an  alias  and  pluries  capias. 

(0  Tidd'sSopp.  1833,  p.  9^,  note(<i). 

(m)  Com.  Dig.  Pleader,  S  W.  4;  and 
tee  Tidd,  9tb  edit.  132, 133 ',  id,  Supp. 
1833,  p.  99. 

(n)  Ante,  160,  in  notes. 

(o)  GihboH  V.  SpuUiing,  1  March,  1835, 
coram  Bosanquct,  J.  but  see  ante,  403, 


note  (d). 

(p)  9  Bar.  &  Cres.  544;  «  New  Rep. 
404.  . 

(7)RttleTrin.T.lW.4. 

(r)  The  terms  of  a  previoos  rule  K.  B. 
R.  H.  26  G.  3,  Tidd.  360  to  363»  Co  the 
same  effect,  differed,  as  thej  onlj  re- 
quired the  pkJQtiff  to  declare  within  the 
limited  time,  "if  by  the  amrtc  of  tki 
Court  tt€  could  to  dtcioTt^^l-^  j 
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18  entitled  to  be  allowed,  (s)  In  a  lat%  case,  where  in  a  joint  CHAP.  xi. 
bailable  action  against  several,  and  one  of  them  (who  had  repre-  To'^o^xLAWRt 
seated  that  the  others  were  his  partners  in  the  purchase  of  the  in  Obnbral. 
goods  for  the  price  of  which  the  action  was  brought)  only  had 
been  arrested,  and  was  in  prison,  the  Court  of  Exchequer,  (after 
intimating  that  the  plaintiff  might  proceed  to  outlawry  against 
the  defendant  who  could  not  be  found,  and  ii>  the  meantime 
detain  the  arrested  defendant^  on  an  affidavit  of  such  facts,  and 
that  it  was  believed  the  other  named  defendants  were  not  in 
existence,  in  order  to  prevent  the  arrested  defendant  getting 
out  of  custody,)  gave  the  plaintiff  leave  to  discontinue  without 
costs,  and  that  the  plaintiff  should  be  at  liberty  to  commence  a 
fresh  bailable  action  against  the  already  arrested  defendant,  he 
declaring  before  the  end  of  the  term.(^)  The  circumstance  of 
an  outlawed  defendant  having  obtained  his  complete  and  un- 
qualified discharge  from  imprisonment  under  the  bankrupt 
act,(fi)  or  the  insolvent  act,  7  G.4,  is  no  ground  for  a  motion  to 
set  aside  his  outlawry,  (x)  But  in  a  late  case  in  the  Practice 
Court,  a  learned  judge  made  a  prospective  order  in  Hilary 
term,  1836,  that  when  on  a  named  day  in  the  following  vaca- 
tion, a  defendant  should  have  completed  his  imprisonment  under 
the  adjudication  in  the  Insolvent  Court,  he  should  be  dis- 
charged from  the  outlawry,  because  otherwise,  as  all  applica- 
tions to  set  aside  an  outlawry  must  be  made  in  term  time,  the 
defendant  would  have  to  continue  in  prison  until  the  subsequent 
Easter  term,  (y) 

The  author,  in  concluding  this  chapter,  desires  particularly 
to  have  it  understood  that  his  observations  are  to  be  received 
as  merely  in  coniinuaiion  of  what  will  be  found  in  prior  works, 
and  not  as  assuming  to  supply  their  utility. 

(0  Banes,  385 ;  d  Bar.  &,  Cres.  544  ;  775  ;  2  Dowl.  517 ;  NiehoUan  ▼.  Nichols, 

t  Kew  Rep.  4S4 ;  Tidd,  420,  4«4.  3  Dowl.  Std.    But  see  WaUn  ▼.  Jthmtm^ 

(i)  Ames  v,  Ragg  and  others,  t  Dowl.  9  Leeal  Observer,  300. 

35.  (y)  Waters  v.  Johnson,  Hil.  T.  1835, 

(«)  Tidd,  9th  bdit.  136 ;  3  Taunt.  141 .  9  Legal  Observer,  300. 

(i)  Dickson  t.  haker,  3  Ncy.  h  Man. 
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CHAPTER  XII. 

OF  PROCESS  AND  PROCEEDINGS  TO  SAVE  THE  STATUTE  OF 
LIMITATIONS. 


CHAP.  XII.  Before  the  2  W.  4,  c.  39,  s.  10,  it  frequently  became  necessary 
or  process  and  to  issuc  proccss  Within  six  years  or  other  limited  time  after  the 
proceedings  to    ca^ge  of  action  accrucd,  but  either  on  account  of  the  absence 

save  a  statute  of     ^    _         ,   "        _  -      .  <•  ^i 

iiniiutioQ8.(a)  of  the  defendant  or  of  witnesses,  or  for  some  other  reason^ 
such  process  was  not  actually  served,  but  merely  returned  by 
the  sheriff  or  under-sheriff  non  est  inventus,  and  then  all  fur- 
ther proceedings  were  suspended  until  a  fit  opportunity,  when 
an  alias  or  pluries  reciting  the  first  process  was  issued,  and 
such  first  process  was  not  filed  until  it  became  necessary  to 
do  so,  in  support  of  a  replication  stating  the  first  and  con- 
tinued process  thus  returned ;  and  instances  occurred  even  of 
an  under-sheriff  having  at  the  request  of  a  plaintiff's  attorney, 
after  the  lapse  of  several  years,  returned  non  est  inventus  on 
process  long  before  actually  issued,  but  which  had  never  been 
in  his  possession  until  the  instant  of  such  return.  But  the 
10th  section  puts  an  end  to  such  practice,  and  after  enacting 
that  every  writ  of  summons  and  capias  may  be  continued  by 
alias  and  pluries,  expressly  provides,  that  no  ^rst  writ  shall  be 
available  to  prevent  the  operation  of  any  statute  of  limitations, 
unless  the  defendant  be  arrested  thereon  or  served  there- 
with, (&)  or  proceedings  to  or  towards  outlawry  shall  be  had 
thereupon,  or  unless  such  writ  and  every  writ,  if  any  issued 
in  continuation  of  a  preceding  writ,  shall  be  returned  non  est 
inventus,  and  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof  (i.e.  within  the  four  calendar 
months  during  which  it  is  to  continue  in  force,)  and  unless  every 
writ  issued  in  continuance  of  a  preceding  writ  shall  be  issued 


(a)  See  Tidd*8  Sapp.  1853,  p.  77 ;  and  to  sare  the  statute  of  limiUtions,  and  con- 

Tidd,  9th  ed.  27, 28 ;  and  manner  of  en-  sequently  every  plaintiff  mast  now  strictly 

terins  on  the  roll,  id*  162.  observe  the  recent  regulations,  Frish  ▼. 

(h)  That  means  personal  service ;  and  Lord  Donegal,  2  Dowl.  527 ;  see  the  pre- 

the  Coart  will  not  allow  process  to  be  sent  practice  fully,  Ajxh,  K.  B.  by  T. 

served  at  the  house  of  the  agent  of  a  de-  Chitty,  4th  ed.79S. 


fendant  out  of  the  jurisdiction,  in  order 
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within  one  such  calendar  month  after  the  expiration  of  the    CHAP.  XTI. 
preceding  writ,   and  shall  contain  a  memorandum  indorsed       tosavb 
thereon  or  subscribed  thereto,  specifying  the  day  of  the  date    Statute  of 

.  ,  »X'«/i70i7,/  Limitations. 

of  the  first  wrtty  and  return  to  be  made  in  bailable  process  by 

the  sheriff  or  other  officer  to  whom  the  writ  shall  be  directed, 
or  his  successor  in  office ;  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  (e)  So  that  it  is  not 
now  permitted  to  a  plaintiff's  attorney,  even  with  the  assent  of 
a  sheriff  or  under-sherifi^  at  any  indefinite  period,  to  obtain  are- 
turn  of  process  to  prevent  the  operation  of  the  statute,  but  the 
frst  process  must  be  actually  returned  non  est  inventus  within 
one  calendar  month  after  the  same  would  expire,  and  such  re- 
turn must  be  entered  of  record  within  the  same  time ;  and  all 
continued  process  thereon  must  be  promptly  issued  and  acted 
upon,  or  the  statute  will  bar  the  remedy,  {d)  The  provision 
in  the  conclusion  of  sect.  10,  authorizing  the  plaintiff  or  his 
attorney  to  return  serviceable  process  '*  non  est  inventus,'*  is 
new,  and  introduced  in  consequence  of  the  writ  of  summons 
not  being  addressed  to  the  sheriff  or  other  officer,  but  merely 
to  the  defendant  himself,  so  that  the  plaintiff  or  his  attorney 
may  execute  the  same  in  person,  and  never  employ  the  sheriff 
or  other  officer. 

We  have  seen  that  when  the  statute  of  limitations  would 
otherwise  bar  any  remedy,  the  Courts  will  permit  the  amend- 
ment of  a  writ  to  prevent  that  result,  and  for  the  same  reason 
they  have  allowed  an  amendment  of  the  continuances  en- 
tered, (tf)  and  likewise  a  writ  to  be  amended  if  the  defect  has 
rendered  it  merely  voidable,  but  not  absolutely  void.  (/)  The 
process  to  be  issued  as  well  in  the  first  instance  as  in  continua- 
tion should  in  all  respects  be  regular,  though  we  have  seen 
that  should  it  be  defective,  the  Courts  will  in  that,  as  an  ex- 
cepted case,  permit  an  amendment;  and  where  the  writs  as 
entered  on  the  roll  on  which  the  continuances  were  entered 
appeared  to  be  regular,  although  it  appeared  from  the  writs 
themselves  that  the  second  writ  was  improperly  tested,  the 
Court  said,  that  as  the  roll  was  right,  they  would  not  look  to 
any  thing  else  to  contradict  it.(^)    The  Courts  will  not  allow 


(c)  See  tbe  practice,  2  Arcb.  K.  B.  3d  an  alias  or  pluries  capias  may  be  saed  oat 
ed.  70(),  701  ;  and  see  tbe  farm  of  entry  at  any  time,  id,  ibid. ;  antCt  218. 

and  continuances,  2  Chittj's  Forms,  636         (e)  Taylor  v.  Gregm-y,  t  Bani.3cAdol. 

to  642.  257. 

(d)  Nichobmi  v,  Hotee  and  others,  2  (f)  2  Arch.  K.  B.  3d  ed.  701 ;  ante, 
Cromp.  &  Mee.  469.    But  in  cases  where  235. 

tbe  issuing  and  regular  contthoance  of         (g)  Dickenson  v.  Teague,  1  Cromp.  M. 

process  to  save  tbe  statute  is  not  required,  &  K.  24k 
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CHAP.  XIT.   process  to  be  senred  at  the  house  of  an  agent  of  the  defendant 

PftocKBDiNos  j^yj  ^f  jjjg  jurisdiction  in  order  to  save  the  statute  of  liinita- 

Statutb  op    tionsy  but  will  leave  the  plaintiff  to  proceed  according  to  the 

before  stated  direction  of  the  2  WA,  c.  S9,  s.  10.  (A) 

The  process  to  save  the  statute  must  be  the  proper  biuis  of 
the  subsequent  proceedings,  and  the  form  of  action  must  be 
described  therein  as  the  plaintiff  would  afterwards  declare. 
If  the  proceeding  should  be  by  writ  of  summons^  then  the 
plaintiff  or  his  attorney  must  return  "  non  est  inventus,*'  and 
enter  the  same  of  record  in  due  time,  i.  e.  within  one  calendar 
month  after  the  execution,  or  four  months  from  the  teste.  (•) 
The  form  of  entry  of  any  process  in  any  Court  will  be  found 
in  Mr.  Tidd's  Supplement  of  a.d.  1833,  (i)  and  in  the  recent 
edition  of  Mr.  T.  Chitty's  Forms.  If  it  be  necessary  to  continue 
the  first  writ  of  summons,  then  an  alias  and  pluries  may  be 
issued  into  the  same  or  another  county;  (/)  and  it  is  very 
essential  to  take  care  that  the  ^rst  writ,  whether  of  summons 
or  capias,  be  in  due  time  returned  non  est  inventus,  and  that 
every  continued  process  to  save  the  statute  of  limitations  must 
have  a  memorandum  indorsed  or  subscribed^  specifying  the 
date  of  the  first  writ,  for  otherwise  by  the  express  terms  of 
2  W.  4,  c.  39,  s.  10,  no  such  first  writ  is  to  be  available  to  pre- 
vent the  operation  of  any  statute  of  limitations,  (m)  The 
form  of  such  memorandum  as  regards  an  alias  or  pluries  writ 
of  summons  may  be  as  subscribed,  (n) 


(W)  Frith  V,  Lord  Donegal,  t  Dowl.  (/)  See  forins  Tidd's  Supplement,  a.d. 

5t7.  18SS,  p.«64. 

(i)  See  the  form  of  such  return,  ante,  S78  (m)  Tidd's  Supplement,  1833,   p.  51, 

note  (x).  77  and  t65.                                 ^ 

(k)  Page  S52  to  255. 


Form  of  memo-       (i)  "  '^^  ^^  ^'  summons  which  is  continued  hy  this  writ  was  dated  the  ^^-  day 

randum  of  date    of in  the year  of  the  reign  of  his  present  Majcstj." 

of  first  writ. 


C.  ROWOKTD  AND  IONS,  BELL  TARD^ 
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ADVERTISEMENT 

TO  THIS 

SIXTH  CONCLUDING  PART. 


The  following  pages  complete  my  undertaking.  The 
Table  of  Contents  preceding  each  part  show  the 
analytical  arrangement,  embracing  every  subject  essen- 
tial to  be  familiarly  known  to  Students  and  Practi- 
tioners ;  and  the  general  Index  concluding  this  part  will 
render  every  point  readily  accessible.  When  it  is 
considered  that  the  recent  alterations  in  the  law  have 
affected  almost  every  branch,  it  will  be  admitted  that 
so  extensive  a  range  has  demanded  no  inconsiderable 
labour  and  consideration,  and  I  hope  it  will  be  found 
that  they  have  been  bestowed  with  care.  The  ffth 
and  sijpth  parts  relate  more  particularly  to  the  practical 
mode  of  conducting  an  Action  and  Defence,  and  other 
practical  proceedings  in  the  Superior  Courts,  at  least 
until  after  verdict,  and  which  parts  of  a  suit  have 
required  most  particular  consideration;  and  here  I 
have  endeavoured  to  introduce  numerous  suggested  im- 
provements that  must  place  the  Client  on  the  vantage 
ground,  and  relieve  the  Practitiojter  from  the  risk  of 
liability  or  censure,  and  certainly  redound  to  the 
honour  of  the  Profession.  In  other  words,  I  have  at- 
tempted to  intersperse  a  system  oi  Legal  Ethics,  which, 
if  adopted  in  practice,  will  inevitably  advance  the  best 
interests  as  well  of  clients  as  of  practitioners. 

The  seventeenth  Chapter  relative  to  Irregularities, 
Affidavits,  Summons,  Judge's  Orders,  Motions  and  Rules, 
and  the  twenty-sixth,  twenty-seventh,  twenty-eighth, 
and  twenty-ninth  Chapters  relating  to  Evidence  and 
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IV  ADVERTISEMENT. 

Witnesses,  Preparing  for  Trial,  Briefs  and  Trials,  are 
it  is  believed,  new,  and  will,  I  trust,  be  found  of 
considerable  utility  in  enabling  Practitioners  to  try  a 
cause  with  more  security  of  success,  (a) 

In  concluding  this  work,  I  cannot  refrain  from 
thanking  my  professional  friends  for  their  kind  and 
flattering  reception  of  the  preceding  Parts,  a  reception 
of  a/au;  work,  indeed,  so  unprecedented,  that  although 
I  have  certainly  anxiously  exerted  myself  to  introduce 
the  best  results  of  forty  years'  study  and  practice,  yet 
I  cannot  but  think  is  to  be  attributed  in  no  small  de- 
gree to  iiizi  friendly  feeling  and  Esprit  de  Corps,  which 
I  am  proud  to  say  are  pre-eminent  amongst  the  mem- 
bers of  the  Legal  Profession.  Indeed,  the  kindness  of 
my  Professional  friends  has  cheered  me  when  I  might 
otherwise  have  been  borne  down  by  no  common  af- 
fliction, cutting  me  off  from  a  more  active  and  ambi- 
tious career,  and  confining  me  to  the  laborious  and 

monotonous  pursuit  of  Chamber  Practice. 

J.C. 

ChamberSf  6,  Chancery  I/me, 
October  20,  1835. 

(a)  It  may  be  objected  that,  instead  of  concluding  with  the  trial  and 
verdiet  in  an  action,  I  ought  to  have  written  on  the  aubjecta  of  New 
Trials,  Judgments,  Executions,  Writs  of  Error,  Proceedings  against 
Bail,  &c.  I  have  not  done  so,  because  the  alterations  on  dKMe  parte 
of  practice  are  not  numerous,  and  the  subjects  have  already  been 
elaborately  considered  by  Mr.  Tidd  in  his  work,  and  in  other  Treatises, 
and  I  have  been  unwilling  to  increase  the  bulk  or  expense  of  this 
work,  at  least,  until  I  know  the  wishes  of  my  Professional  Friends, 
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or  plea,  unless  there  be  actually  two  distinct  subjects-matter  of 
complaint,  or  two  distinct  grounds  of  defence  to  be  established. .     id. 
t     Instances  as  illustrations  when  or  not  several  counts  may  be 

admitted   #....•..    id. 

But  count  upon  an  account  stated  allowed  to  be  added 457 

And  several  breaches  of  the  same  contract  are  still  admissible,    id. 
Xnstjmces  as  illustrations,  when  or  not  sevtral  pleat  shaU  be 
admissible  •  1 1  tn  •  • ,.«  m  •..  m  •  •  •.•  ,.• ,.. ,  •  •.. ,  •  o  r • » •  «:t  • «    id» 
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The  proceedings  in  an  action  after  the  defendant's  appear-    CHAP.  xiv. 
ance  to  serviceable  process,  or  bail  above  have  been  put  in  and  ^TT      -  . 
perfected  to  bailable  process,  maybe  arranged   under  four  subjects  of  this 
principal  heads,  viz.  ^^^' 

I.  The  ordinary  regular  proceedings  in  a  contested  action. 

II.  Occasional  proceedings  in  an  action ;  and  under  which 
division  may  also  be  arranged  the  occasional  proceedings  with- 
out any  pending  action. 

III.  Proceedings  attributable  to  some  informality  or  sub^ 
siantial  defect  in  the  pleadings  or  judicial  proceedings,  or  to 
some  irregularity  in  the  practical  proceedings,  or  in  the  con- 
duct of  the  ordinary  or  occasional  proceedings. 

IV.  The  modes  of  proceeding,  whether  on  the  part  of  the 
plaintiff  or  defendant,  in  either  of  those  three  cases. 

I.  The  usual  regular  proceedings  in  an  action  relate  to  the  i.  Enumeration 
pleiimngSy  whether  declaration,   plea,  replication,  rejoinder,  ^  uiar***^rocecd- 
surrejoinder,  rebutter,  or  surrebutter,  and  to  the  issue  joined  ings. 
upon  an  affirmative  on  one  side,  and  negative  on  the  other ;  or 
to  the  delivery  of  the  issue  and  notice  of  trial;  or  the  making 
up  and  passing  the  record  of  nisi  prius ;  or  the  causing  the 
jury  pinocess  to  be  issued  and  executed,  so  as  duly  to  convene 
the  jury  before  the  judge,  (or  now  sometimes  the  sheriff,)  ap- 
pointed to  try  causes  at  nisi  prius  in  London  or  Middlesex,  or 


(a)  N.  B.  The  last  part  concluded  with 
page  408.  It  has  been  deemed  advis- 
able in  commencing  this  part»  to  leave  a 
space  between  that  page  and  this  chap- 
ter, for  the  introduction  hereafter  of  any 


enactments  and  decisions  relative  to  the 
proposed  alterations  in  the  law  of  arrest, 
and  which,  when  enacted,  will  be  sop- 
plied  to  the  purchasers  of  this  part. 


YOJi.  III. 
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CHAP.  XIV.  on  the  circuity  (or  if  the  debt  do  not  exceed  <£20,  the  writ  of 
trial  before  the  under-sheriff  or  local  judge);  or  to  the  sub- 
poenaing mtnesses,  or  examining  them  on  interrogatories^  if 
they  be  going  abroad  or  actually  abroad,  and  adducing  the 
evidence;  or  to  preparing  and  delivering  the  briefs  to  counsel, 
consultation  with  them  thereon,  and  conduct  pending  the  trials 
to  the  verdict f  taxing  the  costs^  and  signing  uxe  judgment;  and 
lastly  the  execution. 

Between  each  of  these  there  frequently  are  numerous  re- 
gular but  less  important  steps,  principally  of  a  practical  nature, 
to  compel  the  opponent  to  proceed ;  as,  on  the  part  of  the 
defendant^  a  rule  peremptorily  requiring  the  plaintiff  to  declare 
by  a  certain  time,  and  a  demand  of  declaration  before  a  judg- 
ment of  non-pros  can  be  signed ;  and  on  the  part  of  the 
plaintiff't  a  notice  to  plead,  rule  to  plead,  and  demand  of  plea ; 
and  again  on  the  part  of  the  defendant,  a  demand  of  replica- 
tion, or  a  motion  for  judgment  as  in  case  of  a  nonsuit,  to  com- 
pel the  plaintiff  to  try,  or  a  trial  by  proviso,  wber^  the  defendant 
himself  takes  4own  the  record  for  trial 


tion 


ofthediffeient  We  have  sccn  that  in  the  case  of  process,  a  defendant  is 
rTcTTiS^inibe  bo^^d,  witbput  my  further  notice  thap  that  given  by  the  pro- 
course  of  an  ac  cess  itself,  to  enter  his  appearance^  or  put  in  bail  abovei  witiun 
the  limited  time ;  but  in  the  subsequent  stages  of  an  actiouj 
it  appears  to  h^ve  been  iq  general  considered  just,  that 
two,  or  even  three,  additional  warnings  or  notices  should  be 
given  before  either  party  shall  be  allowed  to  take  an  adverse 
measure  in  consequence  of  his  opponent's  neglect,  (a)  Thus 
formerly,  although  a  plaintiff  was  bound  to  declare  before  the 
expiration  of  a  certain  time  after  the  return  of  procesSf  unless 
he  had  by  leave  of  the  Court  or  a  judge  obtained  further 
time,  yet  a  defendant  oould  not  sign  judgment  pf  non-pros 
until  h&had  ruled  the  plaintiff  to  declare;  and  in  the  Courts 
of  Common  Pleas  and  Exchequer  he  innst  also  have  <fe- 
manded  a  declaration  four  days  before  he  could  sign  such 
judgment.  So  although  a  defendant  was  bound  to  plead 
within  a  certain  time  after  he  had  notice  of  the  plaintiff's 
declaration,  yet  the  plaintiff  could  not  sign  judgment  by  de- 
fault for  want  of  a  plea,  without  first  giving  the  defendant 
a  notice  to  pleads  and  ako  ruling  him  tp  plead*  and  further 


(a)  And  vet  if  inadvertentiv  a  special 
plea,  tboogn  in  fact  settled  by  counsel, 
be  not  signed  by  him  when  requisite,  and 
be  delivered  witboot  such  signature,  the 
plaintiff,  although  he  knows  the  defendant 
has  a  just  defence  on  the  merits,  may  treat 


it  as  a  nullity,  and  without  any  intimation 
or  notice  may  sign  judgment  as  for  want  of 
a  plea,  and  issue  execution  in  an  action 
of  debt.  A  practice  which  unquestion- 
ably demands  alteration.  Sec  jwst  as  to 
Irregularity.  ^  j 
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demanding  a  plea  twenty-four  hours  before  signing  judgment,  chap.  xiv. 
Theie  and  numerous  other,  perhaps  redundant^  warningSi 
certainly  considerably  increase  the  expense  of  an  action, 
and  not  unfrequently,  instead  of  being  receiredi  as  origi* 
nally  intended,  friendly  and  liberal  warnings,  or  intimations 
of  the  necessity  for  the  party  to  whom  they  are  given  taking 
some  step  in  the  cause,  are,  on  account  of  some  trifling  devia- 
tion from  the  established  practice,  treated  as  irregular,  and 
made  the  subject  of  vexatious  and  expensive  motions  also  oc- 
casioning delay;  and,  therefore,  the  recent  rules  have  dis- 
pensed with  some  of  such  superabundant  warnings,  as  in  the 
instance  of  the  rule  to  declare,  and  the  rule  to  reply,  &c. 
which  are  no  longer  necessary ;  but  still  there  are  too  many 
useless  proceedings,  which,  if  abolished,  would  not  only  lessen 
the  costs  of  an  action,  but  also  diminish  the  risk  of  irregularity 
incident  to  every  step ;  and  if  a  defendant,  on  the  service  of 
a  writ.  Is  to  be  bound  without  further  caution  to  enter  his  ap- 
pearance in  eight  days,  it  may  be  inquired,  why  should  he  not 
be  equally  bound  to  plead  at  a  specified  time,  without  expect- 
ing also  a  noiiee  to  plead*  a  rule  to  plead,  and  a  demand  of  plea  ? 

II.  The  occasional  proceedings  are  very  numerous,  and  may  iLEnamereUon 
be  subdivided  under  several  heads ;  as  first,  before  any  de-  °^^'^^''"'' 
fence  is  made,  a  summons  or  motion  io  stay  the  proceedings 
until  the  plaintiff,  who  is  abroad,  or  is  in  insolvent  circum- 
stances, has  given  security  to  pay  costs ;  or  to  stay  proceedings 
on  the  ground  that  another  action  is  depending  for  the  same 
subject-matter,  or  because  the  action  is  frivolous,  as  for  too 
small  a  debt,  or  is  vexatious,  or  contrary  to  good  faith. 
Under  this  head  also  may  be  arranged  applications  under  the 
interpleader  act,  1  &  S  W.  4,  c.  58,  in  cases  of  actions  or  pro- 
ceedings against  a  sheriff,  or  a  stakeholder,  or  party  who 
claims  no  interest  in  the  subject-matter,  but  only  seeks  to  be 
indemnified,  and  to  compel  the  real  claimants  to  contest  the 
matter  inter  se,  and  not  at  his  expense.  Various  other  appli- 
cations either  ^f  a  general  or  of  a  particular  nature,  and 
founded  either  on  the  common  law  or  on  a  particular  statute, 
as  under  the  annuity  act,  or  mortgage  act,  or  landlords*  act,&c. 
may  also  here  be  classed.  Applications  to  consolidate  several 
actions  that  may  properly  be  joined,  are  also  of  this  descrip- 
tion. 

Secondly i  are  applications  preparatory  to  a  defence ;  as  for 
particulars  of  demand,  demand  of  oyer,  or  inspection  of  public 
or  private  documents,  8ic. 
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CHAP.  XIV.  ITurdly^  are  the  occasional  proceedings  where  there  is  no 
defence,  or  only  a  partial  defence ;  as  first,  when  the  defendant, 
to  prevent  an  increase  of  costs,  proposes,  and  the  plaintiff  ac- 
cepts, a  cognovit  or  a  warrant  of  attorney^  either  before  or 
after  plea,  and  agrees  to  withdraw  such  plea  or  enter  a  re- 
traxit, as  it  is  technically  termed,  or  proposes  and  the  plaintiff 
assents  to  compound  a  penal  action,  if  the  Court  will  give  leave ; 
or  where  a  defendant,  having  no  defence,  suffers  judgment  by 
default,  upon  which  there  is  in  an  action  of  debt  an  immediate 
final  judgment  and  execution,  and  in  other  actions  either  a  writ 
of  inquiry,  and  an  inquisition  or  verdict  thereon,  judgment 
and  execution ;  or  in  cases  of  bills  of  exchange,  promissory 
notes,  checks,  or  actions  for  rent  or  mortgage  money  in  arrear, 
a  reference  to  the  master  to  compute  the  principal  money  and 
interest  remaining  due. 

Proceedings,  where  there  is  only  a  partial  defence  to  the  ac- 
tion, are,  when  it  is  expedient  to  pay  money  into  Court,  either 
of  right  at  common  law,  or  under  the  3  &  4  W.  4,  c.  42,  sect. 
21,  even  in  actions  for  torts  to  personal  or  real  property,  by 
leave  of  the  Court  or  a  judge ;  or  to  apply  to  stay  the  proceed* 
ings  on  restoring  to  the  plaintiff  the  chattels,  or  a  part,  in  an 
action  of  detinue  or  trover. 

Pleas  of  matter  of  defence,  arising  pending  the  suit,  before 
the  late  rules  putting  an  end  to  the  entry  of  continuanc^es, 
termed  pleas  puis  darrien  continuance,  though  they  may  be 
of  matter  before  or  after  issue  joined,  may  also  here  be  classed. 

Special  cases,  either  stated  by  consent  after  issue  joined 
under  the  3  &  4  W.  4,  c.  42,  to  save  the  costs  of  a  trial  when 
there  are  no  disputed  facts,  or  stated  on  or  after  the  trial  at 
common  law  by  the  direction  or  recommendation  of  the  judge 
or  Court,  in  order  to  settle  a  question  of  law  arising  upon  ad- 
mitted facts,  may  also  be  classed  amongst  the  occasional  pro- 
ceedings. 

Special  verdicts  also  are  occasionally  given,  and  obviously 
fall  under  the  same  arrangement ;  and  in  each  of  these  the 
Court  in  banc  hear  arguments  and  decide  deliberately  what 
judgment  shall  be  given. 

Applications  by  a  plaintiff  for  leave  to  discontinue,  or  his  vo- 
luntary entry  of  a  nolle  prosequi,  or  submitting  to  a  non-pros, 
judgment  as  in  case  of  a  nonsuit,  or  a  nonsuit,  are  also  occa- 
sional proceedings  when  a  plaintiff,  in  the  course  of  his  action, 
discovers  that  it  is  not  sustainable  either  in  part  or  the  whole, 
and  submits  to  one  of  these  modes  of  determining  the  same. 

The  instance  of  a  judge  discharging  a  jury  who  cannot  come 
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to  a  decision,  or  of  the  parties  consenting  to  mthdrato  a  juroff  CHAP.  Xiv. 
may  also  be  arranged  under  this  head  of  occasional  proceed- 
ings. 

III.  The  third  principal  division  relates  to  incorrect  plead-  m.  Enumcra^ 
ings,  or  irregular  practical  proceedings,  arising  pending  a  suit,  |«on  of  |h«  de- 
and  to  the  modes  of  objecting  to  the  same.  goiar  proceed. 

The  first  of  these  are  defects  in  the  pleadings,  and  which  are  "n^i^diii^  or 
to  be  taken  advantage  of  by  demurrer.  These  may  arise  in  any  practice,  and 
stage  of  pleading,  as  in  the  declaration,  plea,  replication,  rejoinder,  jectlng. 
surrejoinder,  rebutter,  surrebutter,  or  plea  pending  the  action, 
formerly  called  puis  darrien  continuance,  in  respect  of  some 
informality  or  substantial  defect,  either  in  stating  the  plaintiff's 
cause  of  action,  or  the  defendant's  ground  of  defence,  and 
which,  if  the  objection  be  a  mere  technical  defect,  must,  under 
the  statute  4  Ann,  c.  16,  be  stated  or  assigned  particularly 
as  cause  of  special  demurrer;  and  according  to  the  recent 
rule  of  Court,  Hil.  T.  4  W.  4,  r.  2,  the  points  or  substance  of 
which  must  in  all  cases,  whether  ofgeneral  or  special  demurrer,  - 
be  concisely  stated  in  the  margin,  and  if  frivolous  the  opponent 
may  vnth  leave  sign  judgment ;  the  party  whose  pleading  is  ob- 
jected to^  thereupon  either  applies  for  leave  to  amend,  or  if  he 
be  advised  that  his  pleading  is  sustainable,  or  that  the  pre- 
vious pleading  of  his  opponent  is  substantially  defective,  he 
joins  in  demurrer,  and  thereupon  one  of  the  parties  sets  down 
the  demurrer  for  argument,  diudi  paper  books  are  to  be  delivered 
to  each  of  the  four  judges  presiding  during  that  term,  who,  on 
the  two  appointed  days  in  each  week  during  the  term,  hear 
the  arguments  of  counsel,  and  give  judgment  upon  the  matter 
of  law  thus  brought  before  them. 

When  the  defect  in  the  pleadings  is  substantial,  or  not  aided 
either  by  the  common  law  or  by  the  above  or  any  other  statute 
of  amendment  or  jeofail,  then,  even  after  verdict,  the  party  may 
move  in  arrest  of  judgment,  or  for  judgment  in  his  favour  non 
obstante  veredicto,  or  notwithstanding  the  verdict,  or  may  sus- 
tain a  writ  of  error  in  the  Exchequer  Chamber  or  the  House 
of  Lord9. 

So,  pending  a  trial,  if  the  learned  judge  should  inadvertently 
admit  evidence  by  law  inadmissible,  and  which  is  objected  to 
at  the  time,  a  biU  of  exceptions  may  be  tendered  by  the  party 
who  supposes  he  may  be  thereby  prejudiced,  and  if  the  judge 
should  misdirect  the  jury  upon  the  effect  of  the  evidence,  theii 
the  party  may  tender  a  demurrer  to  the  evidence,  and  by  either 
of  these  proceedings  the  question  of  admissibility  of  the  evi- 
dence or  on  its  effect,  maybe  formally  brought  before  the  J^S^OOqIc 
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CHAP.  XIV.  jn  hanc,  and  even  afterwards  discussed  in  a  Couri  of  Error, 
viz.  the  Exchequer  Chamber  or  House  of  Ldtds^  Chough  in  de- 
dons  of  small  importance,  to  save  expense,  it  is  more  usual  for 
the  judge  expressly  to  reserve  the  pointer  give  the  parties  liberty 
to  move  to  enter  a  nonsuit,  or  for  a  new  trial,  or  to  state  a  spe- 
cial case. 


IV.  Modes  of 
proceeding  re- 
laiiog  to  each. 


Irregularities  arising  either  in  practical  forms  6r  in  the 
time  or  manner  of  conducting  the  practical  proceedings  in  an 
action  for  the  plaintiff  or  the  defendant,  and  in  every  stage 
from  the  affidavit  to  hold  to  bail,  and  the  issuing  pi-ocess, 
whether  serviceable  or  bailable,  to  the  levy  of  e:iecution,  and 
even  the  entry  of  satisfaction  of  the  judgment  ori  the  tecdrd, 
constitute  unhappily  too  frequent  subjects  of  application  to  a 
judge,  or  to  the  Court,  and  until  professional  meti  shall  have 
become  more  liberal,  or  the  temptation  of  obtaining  costs,  how- 
ever small,  from  the  opponent,  shall  have  been  removed,  or 
greatly  limited  by  new  regulations,  it  is  to  be  feared  will  con- 
tinue. 

The  judges  who  would  introduce  a  general  Ihiperative  rule, 
that  no  irregularity  or  objection,  either  in  pleading  or  practice, 
should  be  taken  advantage  of,  unless  the  party  objecting  shall 
have  first  given  to  his  opponent  notice  of  the  objection,  and 
afforded  him  a  reasohable  opportunity  tt  r6c«ifyirtg  it,  with- 
out great  increase  of  expense,  would  deserve  thd  thanks  of  the 
profession  and  of  the  public ;  of  the  former,  in  consequence 
of  being  rendered  more  respectable;  and  of  the  public  in  re- 
spect of  the  amelioration  in  the  administration  of  justice. 

IV.  As  regards  the  modes  of  proceeding,  very  little  consl* 
deration  will  demonstrate  that,  as  it  is  a  principle  in  the  admi- 
ninistration  of  justice  that  the  parties  to  a  suit  shall  in  ttiost 
cases  have  the  benefit  not  only  of  the  decision  of  a  single  judge, 
but  also  of  the  Court  in  banc,  and  even  of  a  Court  or  Courts  of 
appeal,  upon  their  substantial  rights,  all  parts  of  the  proceed- 
ings in  which  the  right  or  defence  is  stated,  viz.  the  pleading, 
together  with  bills  of  exceptions,  demurrers  to  evidence,  and 
special  verdicts,  and  judgments,  must  be  stated  with  formality 
on  the  record,  so  that  there  may  not  afterwards  in  a  Court  of 
appeal  be  any  difficulty  in  ascertaining  the  precise  point  that 
has  arisen  and  is  to  be  discussed,  and  any  supposed  insuf- 
ficiency in  the  pleadings  must,  for  the  same  reason,  be  pointed 
out  by  demurrer,  and  if  a  mere  technical  objection  to  the 
pleading,  by  special  demurrer,  so  as  to  notify  the  objection  ^to 
the  opponent,  and  afford  an  opportunity  of  amending.         ?  ^ 
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With  respect  to  the  practical  proceedings^  ot  modes  of  con*  CHAP.  XI  v. 
ducting  the  action  or  defence^  and  which  are  cef  tainly  of  minor 
importance  to  the  pleadings,  they  do  not  appear  on  the  face  of 
the  record ;  and  if  there  be  any  objection,  there  are  two  modes 
of  bringing  it  forward  for  decision,  viz.  by  summons  before  a 
judge,  or  by  motion  to  the  Court  in  banc.  The  general  rule  is, 
that  when  the  defect  in  a  practical  proceeding  is  of  compara- 
tively small  importance,  then,  to  avoid  the  costs  of  affidavits, 
briefs  to  counsel,  rules  nisi,  affidavits  and  briefs  to  counsel  ia 
answer,  and  rules  absolute,  the  application  should  be  made  to 
a  single  judge  at  chambers  by  summons,  and  his  order  be  ob- 
tained, though  sometimes  particular  statutes  expressly  require 
matters  much  of  course  to  be  disposed  of  in  banc,  and  in  those 
cases  a  single  judge  has  no  jurisdiction  at  chambers.  (6) 

As  many  questions  of  irregularity,  especially  those  affecting 
the  practice  of  aU  the  Courts,  require  considerable  discussion 
and  consideration,  there  are  numerous  points  that  must  be,  or 
usually  are,  decided  upon  in  banc.  Indeed  the  costs  of  pro- 
ceedings are  now  frequently  even  more  important  than  the 
principal  subject-matter  in  dispute,  and  therefore  the  parties 
are  usually  anxious  to  obtain  the  decision  of  the  higher  tribu- 
nal, i.  e.  the  judges  in  banc,  (c)  In  the  first  chapter  of  this 
volume,  we  concisely  considered  what  proceedings  usually  take 
place  in  banc,  what  in  the  Practice  Court,  what  before  a  single 
judge  at  chambers,  what  before  the  master  or  prothonotary, 
what  before  a  judge  at  nisi  prius,  and  what  before  the  sheriff 
or  his  deputy  upon  a  writ  of  inquiry  or  writ  of  trial.  All  those 
subjects  will  in  the  following  pages  be  more  fully  considered  in 
distinct  chapters. 

V.  Enumeration  of  recent  improvements. — In  the  present  y.  EnuiberA^ 
rc'gn,  great  improvements  in  practiee  and  pleading  have  been  craUewnr*" 
established;  1st,  In  assimilating  the  process  and  practice  in  alterations  and 
the  three  superior  Courts,  before  very  multifarious,  contradic-  *"P">^«™«"^* 
tory,  perplexing^    and  consequently  hazardous.      8ndly,  By 
abolishing  many  useless  proceedings  pending  an  action,  occa- 
sioning   unnecessary    expense.     Srdly,    In    very  materially 
shortening  the    pleadings,  and  simplifying  the  issue  to  be 
tried.    4thly,  In  requiring  all  pleadings  to  be  delivered  to  the 
opponent  or  his  attorney,  instead  of  being  filed.  (</)    5th]y,  In 

(hi)  Anti,  Tol.  iii.  S4,  26,  27.  mitted  that  he  bad  erroneously  decided, 

^c)  See  anU,  vol.  iii.  7,  as  to  tlie  ad-  Beck  v.  Young,  t  Dowl.  462. 
vantages  resulting  from  a  discussion  in         (d)  Reg.  Gen.  Hil,  T.  4  W.  4,  r.  1. 

fuU  Court ;  and  see  Beck  v.  Young,   1  Except  in  cases  where  the  plaintiff  has 

Croro.  M.  &  Ros.  44,  and  3  Dowl.  280,  entered  an  appearance  for  the  defendan£^  OOCjIp 

vbere  a  very  leaned  judge  candidly  ad*  inconsequence  of  bit  neglect,  and  neither         o 
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CHAP.  XIV.  reducing  the  number  of  witnesses,  and  the  expense  of  evidence 
on  a  triaL  6thly,  In  enabling  a  judge  or  sheriff  to  amend 
variances  appearing  during  a  trial.  The  practice  has  in  these 
and  some  other  respects  been  altered,  and  in  many  respects  im- 
proved, during  the  few  years  of  the  present  king's  reign,  in  a 
manner  unparallelled  at  any  other  period  of  history,  and  to  a 
degree  entitling  the  judges  to  the  warmest  thanks  of  the  com- 
munity. 


Proposed  ar- 
rangement of 
the  subjects. 


It  is  proposed  in  the  following  pages  to  examine  most  of 
these  several  proceedings,  as  well  those  which  are  ordinary, 
or  only  occasional,  or  which  are  attributable  to  informalities  in 
the  pleading,  or  irregularities  in  the  practical  proceedings,  in 
one  continuous  view,  introducing  each  at  the  stage  in  the  cause 
when  it  usually  occurs;  and  sometimes  suggesting  when  or 
not  it  may  be  advisable  to  resort  to  a  Court  of  equity,  or  to 
adopt  some  cross  adverse  proceeding. 

With  respect  to  the  arrangement  of  these  subjects,  authors 
have  differed.  Mr.  Tidd  has,  in  his  justly  admired  treatise, 
considered  as  well  the  ordinary  proceedings  as  the  occasional 
proceedings,  and  those  which  are  defective  or  irregular,  and 
the  modes  of  objecting  in  the  usual  and  natural  order  of  a 
suit,  and  at  the  times  when  each  of  these  proceedings  usually 
arise;  whilst  in  Mr.  Serjeant  Sellon's  Practice  and  other  more 
recent  treatises,  the  ordinary  and  regular  proceedings  B,ve  first 
separately  considered,  and  the  occasional  and  irregular  pro- 
ceedings are  examined  in  a  second  part  or  volume.  In  this 
summary  of  the  present  practice,  Mr.  Tidd^s  arrangement  will 
be  preferred. 


the  residence  of  the  defendant  or  of  his 
attorney  be  known,  in  \t  hich  case,  though 
onlj  with  leave  uf  the  Court  or  a  judge, 
the  declaration  may  be  filed,  and  notice 


tliereof  stuck  up  in  tlie  office.  Mariin  v. 
ColvU,  2  Dowl.  694,  Wat$on  v.  Delcroix, 
id.  396. 
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CHAPTER  XV. 

OF  THE  INSTRUCTIONS  FOR  DECLARATION  AND  THE  DECLARATION 
ITSELF,  AND  PROCEEDINGS  THEREON  AS  PRACTICALLY  AFFECTED 
BY  THE  RECENT  STATUTES  AND  RULES. 


Sect.  I.  Instructions  for  declaration, 
and  professional  duly  >n 

this  respect 4t9 

II.  Knowledge  of  pleading  why 
essential  to  an  attorney  ; 
considerations  how  far  it 
may  be  advisable  for  him 
to  draw  pleadings,  and 
whom  he  should  retain  for 
that  purpose 4S1 

III.  How   to  enforce   tnipectton 

and  eopy  of  a  written  do- 
cument, to  enable  the 
plaintiff  to  declare 433 

IV.  Time  of  declaring    in   ge- 

neral, (a) 436 

V.  Proceedings  by  a  defendant 
to  compel  the  plaintiff*  (a) 
to  declare,  and  of  judg- 


ment of  nonpros 448 

Sect.  VI.  Of  tlie  declaration  iUelf 

til  general,  (a)  450 

FirU,  Chronological  state- 
ment of  the  recent  statutes 
and  rules  affecting  decla- 
rations, &c 451 

Secondly,  Practical  summary 
of,  and  obsenrations  upon, 
the  parts  of  a  declaration 
as  altered  or  affected  by 
the  recent  statutes  and 
rules 46S 

Thirdly,  Other  practical  mat- 
ters connected  with  de- 
clarations   489 

VIL  Of  accompanying  particu- 
lars of  demand  when  re- 
quisite (o) 496 


SECT.  I. — OF  THE  INSTRUCTIONS  FOR  DECLARATION,  AND 
PROFESSIONAL  DUTY  IN  THIS  RESPECT. 

Immediately  after  the  defendant  has  been  served  with  pro- 
cess, or  arrested,  (and  indeed  even  before  issuing  the  writ  in 
cases  of  difficulty,)  it  is  advisable  on  the  behalf  of  the  plaintiff 
to  expedite  his  action  by  causing  his  declaration  to  be  pre' 
pared.  And  for  that  purpose,  whether  such  declaration  is  to 
be  drawn  or  settled  by  the  plaintiff's  attorney,  or  by  a  pleader, 
or  barrister,  it  is  always  advisable,  first,  to  prepare /tf/Z  written 
instructions,  by  stating  with  great  care,  accuracy,  and  con- 
sideration, all  the  facts,  as  well  relating  to  the  plaintiff's  cause 
of  action,  as  to  the  expected  defence,  because  the  very  act  of 


CHAP.  XV. 
Instructions 

FOft 

Declaration, 
&c. 

I.  Of  the  In- 
ttruetiont  for 
Deelantwn,  and 
professional 
duty  in  this  re- 
spect. 


(a)  At  the  head  of  each  of  the  last 
four  divisions  in  this  analjrtical  table  there 
will  be  found  nnmerout  subdivisms,  in  or* 


der  to  render  the  arrangement  more  per- 
spicuous and  the  pouits  more  retdiiy 
accessible. 
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CHAP.  xr.    reducing  the  statement  into  wriiing  will  necessarily  secure 

FOR         more  particular  examination  and  a  more  accurate  view  and 

DaciARATioN,  deliberation  upon  the  facts,  (i)    The  instructions  to  sue,  if 

' obtained  before  issuing  the  writ  in  the  manner  already  stated,  (c) 

together  with  a  statement  of  any  subsequent  discoveries,  and  a 
copy  of  the  praecipe  for  the  writ5  or  at  least  a  statement  of  the 
exact  form  of  action  named  in  the  latter,  would  in  general 
•ufficei  In  preparing  the  instrtictions  for  the  declaration, 
praettttoners  are  lo  keep  in  view  two  very  serious  and  respon- 
sible duties  to  which  the  law  subjects  them*  First,  They  must 
not  be  satisfied  with  receiving  and  communicating  to  the 
pleader  or  barrister  the  statement  merely  of  the  client,  but 
tbey  should  exert  a  diligent  and  acute  inquiry  into  the  evi- 
dence in  support  of  the  statement  of  every  fact  that  might  either 
substfltitially  or  teehhically  affect  either  the  plaintiff's  cause  of 
action^  er  the  form  of  the  declaration  or  the  defenee.  (^0  And 
the  barrister  settling  the  declaration  also  should  exercise  simUar 
care,  and,  until  he  be  satisfied,  should  require  further  inatruc- 
tions.  Thus,  in  a  recent  case,  although  the  client  instructed 
his  attorney  that  \At  claim  was  so  much  for  use  and  occupa- 
tion, and  the  attorney  caused  the  declaration  to  be  framed  in 
assumpsit  for  ^se  and  occupation,  and  it  afterwards  appeared 
that  the  rent  was  due  upon  a  lease,  of  which  the  defendant  had 
executed  a  counterpart  under  seal,  and  thereupon  it  became 
necessary  to  commence  a  fresh  action  of  covenant,  the  Court 
held  that  the  attorney  had  been  guilty  of  crassa  negUgentia, 
for  that  it  was  bis  duly  pressingly  lo  have  inquired  of  his  client 
whether  there  was  a  lease,  and  to  have  examined  it,  (e)  Se* 
condly,  it  is  the  duty  of  the  plaintiff's  attorney,  even  after  the 
declaration  has  been  settled  by  counsel,  to  examine  the  same 
with  care,  and  he  is  bound  well  to  know  every  count  thereini(/) 
and  to  consider,  not  only  whether  the  declaration,  as  a  whole, 
has  been  properly  framed,  but  whether  there  are  too  many 
counts,  or  one  which  would  subject  the  plaintiff  to  any  costs  if 
he  did  not  succeed ;  (/)  and  if  he  doubt,  he  should  suggest 
such  doubt  to  the  barrister  who  settled  the  draft,  and  in  pru- 


(6)  AnUt  part  v.  vol.  iii.  117— 1S5.  plaintiiF's  attot-ney  should  sog^est  to  bik 

Ante,  vol.  iii.  117-~1S5.  client  the  necessity  for  full  inquiries^  and 


(e)  ilfU 


i  would  afford  no  excuse  to  say,  in  the  presence  of  a  witness  obtain  in- 

How  can  it  be  expected  that  I  should  structions  to  examine  each  witness,  and 

incur  the  trouble  and  expense  of  a  minute  then  he  might  sustain  chaffces  for  bts  ic* 

inquirj  and  examination  of  perhaps  dis-  toal  joumies,  attendances,  and  expenses, 

tant  witnesses  for  the  trifling  fee  of  6*M,  («)  Ciiffe  ▼.  Promr,  t  Dowl.  f.U 

allowed  in  taxing  costs  for  instructions  for  (f)  Per  Lord  Lynd hurst  in  rajR/tftson 

•  declaration  i    The  answer  is,  that  the  v.  Nanny,  t  Dowl.  17. 
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dence  obtaifi  his  decided  opinion  that  thd  declaratidh  is  proper.    CHAI^  XV. 
A  similar  duty  attaches  on  the  attorney  for  a  defendaht.  f/pts^Drho 

f^BY  XSSiNTIAL 
^  TO  AN 

&C. 


SECT,  ll.— KNOttTLEDOB  OF  PLEADtNG  WHt  ESSENTtAL 
TO  AN  ATTORNEY; 

It  would  be  desirable  for  every  attorney,  by  his  attention  to  n.  Knowledge 
the  subject  during  his  pupilage,  or  by  subsequent  study,  to  J|[n^|"fo"^|,omj 
render  himself  competent  not  only  to  save  his  client  some  and  considera- 
expense,  but  in  all  cases  to  secure  the  accuracy  of  the ptead-  it^advinbiefor 
ings  by  studying  the  subject  of  pleadings  now  so  intimately  ?"  attorney  to 
connected  in  several  respects  with  practice ;  and  thus  to  qualify  drawing  plead. 
himself  to  draw  declarations,  at  least  in  actions  upon  bills  of  to^J^t^fn"! '*''*'°" 
exchange,  promissory  notes,  and  for  small  ahd  common  debts, 
whether  in  assumpsit  or  debt,  or  even  in  those  actions  where 
the  forms  are  generally  fixed,  as  upon  a  policy  of  insurance, 
warranty  of  a  horse,  covenant  for  rent,  and  a  few  others ;  and 
in  most  cases  at  all  evcfnts  to  be  able  to  judge  of  the  due  appli- 
cation of  pleadings  framed  by  a  barrister  or  pleader  to  the 
facts  of  the  case ;  and  if  be  doubt,  to  suggest  alterations,  {g) 
The  ablest  pleader  may  occasionally  misunderstand  fdcts,  or 
misapply  the  best  precedents  ;  and  a  client's  success,  or  at  least 
his  liability  to  some,  if  not  all  the  costs,  may  frequently  depend 
on  the  suggestions  of  his  attorney.     But,  with  the  exception 
of  the  most  common  debts,  as  upon  a  irAdestnan's  or  work^ 
man's  bill  against  his  customer  or  employer,  or  A  claim  for 
money  lent,  the  modern  rules  have  dertikinly  rendered  it  most 
prudent  for  the  plaintiff's  attorney  to  avoid  eensure  and  per- 
sonal responsibility  by  laying  full  and  accurate  Instructibns  for 
the  declaration  before  a  barrister  of  some  standing,  (A)  either 
to  prepare  or  settle  the  draft  already  prepared  as  before  sug-^ 
gested,  ^  an  experienced  pleader,  (i)    And  vrbtre  the  prhi- 


(g)  I  batejpurposelj  prepared  the  Oxlh  the  pleadlnsi  to  be  ttttled  by  tounal,  and 

edition  of  my  Treatise  on  Pleading  on  a  plan  \hty  Aom\S  torn  out  defective,  witfioot 

adapted  not  merely  for  the  assistance  of  any  faalt  fit  the  imtruttionst  the  attorney 

special  pleaders,  but  also  for  the  tise  of  all  will  thereby  he  protected  from  personal 

firaetitioneri  in  tfie  Common  Law  Courts.  liabiTlty  to  bfs  client,  and  may  ev^n  re- 

Tbenewrnlesofpleading,  especially  those  cover  bis  fees,  ante,  vol.  if.  2l»  St,  35  ; 

6t  HIl.  t.  4  W.  ■*,  IjaTC  rendered  such  Polls  v.  Sp&rrow,  6  Car.  &  P.  749;  Harrh 

adaptations  essential ;  and  it  will  befoond  v.  Dalfty,  K.  B.  9  Feb.  1835,  IMS*    An- 

that  in  future  every  attorney  roust  make  other  advantage  results,  vit.  that  {tit  totin- 

pTeading  a  part  of  his  study  And  attain-  sel  who  has  settled  pleadings  necessarily 

ments,  or  lie  will  be  incompetent  to  con-  consider*  himself  more  parficufarly* called 

duct  an  action  with  safety  to  its  conclu-  upon  to  support  them 


(t)  In  using  the  term  experienced  it 
(h)  111  general,  if  an  attorney  has  caused     most  be  undervtood  tbftt  after  a  stadettt 
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CHAP.  XV.    cipal  attorney,  or  an  intelligent  clerk,  who  has  fully  examined 
OP  Pleadino   ^^^  ^^^  fsGts  and  evidence,  is  in  or  near  the  metropolis,  it  may  be 
WHY  M8BNTIAL  advisable  to  have  a  conference  with  the  gentleman  who  is  to  settle 
Attoenbt,     the  draft,  by  which  frequently  important  facts  or  evidence  may  be 
^^'         elicited  that  would  otherwise  escape  attention  until  too  late,  {k) 
In  general  copies,  and  not  original  documents,  should  accom- 
pany the  instructions,  unless  the  making  copies  would  occasion 
considerable  expense.     It  is  desirable  to  give  full  copies,  and 
not  mere  abstracts,  for  an  experienced  pleader,  without  regard 
to  increase  of  labour,  will  always,  in  order  to  secure  accuracy, 
prefer  the/uUest  instructions,  however  voluminous,  to  a  mere 
analysis,  so  as  to  enable  him  to  frame  and  complete  the  decla- 
ration in  the ^rst  instance :  for  if  not  then  perfectly  applicable 
to  the  real  state  of  facts,  it  will  frequently  occur  that  adequate 
alterations  cannot,  or  at  least  may  not,  afterwards  be  so  well 
introduced  as  in  the  original  structure.     For  the  same  reason 
it  is  preferable  (with  the  exception  of  copies  in  draft  size  of  the 
parts  of  written  agreements,  leases,  charter-parties,  or  other 
documents  which  it  may  be  confidently  expected  will  be  set 
forth  in  the  declaration,  and  which  would  therefore  save  time,) 
not  to  attempt  to  assist  the  pleader  by  laying  before  him  ti 
ready  prepared  draft,  unless  in  the  most  ordinary  cases,  but 
rather  to  leave  him  to  frame  the  entire  declaration  according 
to  his  own  uninfluenced  original  view  and  judgment.  (/) 

has  seen  practice  in  the  office  of  a  barris-  know  Ibat  he  posseues  too  little  theoreti- 

ter  or  special  pleader  known  to  have  had  cal  and  still  less  practical  knowledge.    If 

eomiderable  basiness  for  an  adtquaU  time,  this  practice  should  continue  to  be  tole- 

and  has  also  very  teduUmsly  ttudied  the  rated  by  practitioners,  there  will  be  no 

law  in  general  for  two  or  three  years,  his  limit  to  vexatious  nonsuits  and  illjudged 

zealous  and  anxious  attention  to  any  busi-  defences.    In  the  recent  reports  of  dccl- 

uess  confided  to  him  will  probably  make  sions  numberless  cases  of  manifestly  de- 

up  for  his  want  of  great  experience,  and  fective  pleadings,  even  in  actions  on  bills 

the  amiable  and  friendly  desire  to  encou-  of  ^exchange,  will    be    found    evidently 

rage  a  beginner  may  with  propriety  be  drawn  by  persons  who  scarcely  knew  the 

indulged.    Bat  it  should  be  understood  name  of  that  instrument,  and  some  cases 

that  no  practitioner  who  iustlv  attends  to  in  which,  by  the  mispleading,  the  parties 

his  clieiU*$  interest,  or  who  duly  regards  were  deprived  of  a  valid  and  just  de- 

his  own  responsibility,  will  be  justified  in  fence. 

countenandne    the   scarcely  honourable         (k)  It  may  be  proper  to  intimate,  that 

practice,  of  late  too  prevalent,  of  some  such  a  conference,  merely  more  efifectoally 

persons  assuming  to  practise  as  pleaders  to  secure  accuracy  in  the  pleadings,  should 

without  having  been  pupils  or  seen  prac-  be  without  additional  fee  or  expense  to 

tioe  in  a  pleader's  ofiice  fir  more  than  a  the  client. 

year,  or  even  ha^a  year,  when  at  least  two         (I)  I  have  known  pleaders  under  the 

years,  besides  considerable  private  reading,  bar  less  careful,  if  not  slovenly,  in  their 

are  inditpeasable.    It  is  degrading  to  the  drafts,  when  they  have  ascertained  that 

profession,  and  dangerous  to  suitors,  that  they  are  to  be  settled  by  counsel ;  whilst 

any  perM>o>  merely  because  he  has  pro-  some  counsel,  relying  too  much  on  the 

fessional  connection,  should  convert  a  set-  supposed  accuracy  of  the  pleader,  have 

entific  profession  into  a  mere  venial  trade,  overlooked  the  previous  want  of  care,  and 

aod  assume  to  practise  when  be  must  the  client  has  in  the  result  sufifered. 
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HOW  TO  ENFORCE  INSPECTION  AND  COPY,  &C.  4SS 

CHAP.  XV, 

EiMFORCIMQ  Ik- 

SECT.  III.— HOW  TO  ENFORCE   INSPECTION   AND  COPY  OP    DOCU-      .paction  of 
MENTS,  IN  ORDER  TO  PREPARE  DECLARATION.  Documknts. 

Anciently,  if  a  plaintiff  had  neglected  to  secure  in  his  pos-  III.  How  to 
session  a  part  of  a  deed  or  agreement,  wanted  in  order  to  frame  ™^'^"' 
his  declaration,  he  was  obliged  to  file  a  bill  in  a  Court  of  equity  copy  ofawrit- 
for  a  discovery^  (n)  and  this  is  still  sometimes  necessary ;  but  ;„  posse^loo  of 
now,  to  save  the  expense  and  delay  of  that  proceeding,  it  is  an  ^-J*^*!^?**'!!! 
established  practice  in  most  cases,  when  essential  for  the  pur-  thcraoii.(M) 
poses  of  justice,  that  if  a  defendant  has  in  his  possession  the 
only  original  document  executed  by  him,  and  he  upon  due  ap- 
plication has  refused  to  produce  the  same  for  inspection,  or  to 
deliver  a  copy,  a  judge  at  chambers  will  make  an  order,  or  the 
Court  a  rule,  for  the  defendant  to  produce  the  document,  and 
give  a  copy  to  the  plaintiff,  at  his  expense,  in  order  ihcU  he  may 
declare  thereon,  and  even  to  produce  the  same  before  the  com- 
missioners of  the  Stamp  OfHce,  to  be  stamped,  or  to  the  plam- 
tiff 's  attorney,  in  order  that  he  may  ascertain  the  names  of  the 
witnesses,  so  as  to  subpoena  them,  (o)  And  it  has  been  further 
ordered,  that  the  defendant  shall  produce  the  original  docu- 
ment on  the  trial ;  {p)  and  a  defendant  has  no  right  to  impose 
terms  on  the  plaintiff,  as  to  admit  a  tender,  or  that  he  shall 
refer  to  arbitration,  {q)  Indeed  it  is  said  that  Lord  Mansfield 
laid  down  a  rule  that  whenever  a  party  would  be  entitled  to  a 
discovery^  he  should  have  it  at  latOt  without  going  into 
equity f  (r)  but  that  position  is  much  too  broad  and  unqualified; 
and  recently  a  bill,  in  which  it  was  proposed  to  compel  exten- 
sive discovery  at  law,  was  negatived  in  the  House  of  Lords,  {s) 
And  in  an  action  against  the  marshal  for  an  escape,  the  Court 
compelled  him  or  his  officer  to  permit  the  plaintiff  to  inspect 
the  writ  of  habeas  corpus  and  return,  and  the  commitment 
thereon,  (t)  But  in  an  action  of  debt  against  the  bailiff  of 
Dover  Castle,  for  extortion  on  taking  a  bail  bond  under  a  war^^ 
rant,  a  learned  judge  at  chambers  refused  an  order  for  a  copy 


(m)  See  in  general  Tidd,  9  ed.  589  to  see  Doe  ▼.  Slight,  1  Dowl.  163. 
596 ;  t  Arch.  K.  B.  4  ed.  870  to  874.  (9)  Read  v.  Colemav,  2  Dowl.  354;  f 

(n)  See  ante,  vol.  ii.  48  to  55 ;  and  see  Cr.  &  M.  456  ;  Vaughan  v.  Trewent,  9 

the  Newspaper  Act,  38  Geo.   3,  c.  78,  Dowl.  t99,  S.  P. 
sect.  28.  (r)  Barry  v.  Alexander,  Mich.  25  Geo. 

(0)  Tidd,  9  ed.  487,  589  to  596;  t  3;  K.  B.  Tidd,  9  ed.  59«. 
Arch.  K.  B.  870  to  874;    Wright  v.         (s)  Lord  Wjnford's  Bill  in  Lords,  a. 

Cron,  j2  Dowl.  651 ,  n.  (a) ;  Reid  ?.  Cobnan,  d.  1833  ;   and  see  the  practice  and  iii- 

f  Cr.  &  M.  456 ;  4  Tyr.  974 ;  9  Dowl.  stances,  Tidd,  9  ed.  589  to  596 ;  9  Arch. 

354,  S.  C. ;  Vavghan  v.  Trewent,  9  Dowl.  K.  B.  4  ed.  870  to  874. 
999.  (0  Fox  y,  Jones,  7  Bar.  &  Cres.  739; 

(p)  Morrow  ▼.  Saunders,  1  Brod.  6c  1   Man.  Sc  R^l.  570,  S.C. ;  Cooper  v, 

B.  318;  9  Arch.  K.  B.  4  ed.  871 ;  but  Jones,  9  Maule  &  Sel.  909. 

Digitized  by  LjOOQIC 


434 


sow  TO  iVFORCl  IVSrSOf  lOV  AWO  COtY,  fcc. 


OHAF.  XV. 

EwyoitciNo  In* 

•FICTION  or 

DOCU  MINTS. 


Affidavit  to 
ground  an  ap- 
plication to  ob« 
tain  inspection 
of  an  agreement. 


or  inspection  of  the  warrant  to  enable  the  plaintiff  to  declare 
accurately,  stating  such  warrant,  (u)  The  last,  and  some  other 
contradictory  oases,  appear  to  render  it  expedient,  in  support 
of  a  summons  of  this  nature,  byqffidairiif  (x)  very  distinctly  to 
show  that  ovary  other  expodiopt  to  obtain  the  requisite  infor* 
mation  has  been  tried  without  effecti  and  that  an  order  is  essen* 
tial  for  the  purpose  of  justice,  and  also  to  be  prepared  with  a 
reported  decision  precisely  in  favour  of  the  particular  applica^ 
iion,  (y)  In  order  to  support  an  application  to  a  judge  or  the 
Court, «  eifil  lettar,  requesting  an  inspection  of  the  document, 
and  »  copy,  at  the  expense  of  the  plaintiff,  and  stating  the  ne* 
oessity  for  a  copyt  in  order  to  decUre,  should  ftrst  be  written  to 
the  defendant  or  his  attorney,  and  if  refused,  then  every  other 
moans  should  be  adopted  to  obtain  a  copy,  as  by  applying  to 
the  attorney  who  prepared  the  documenti  for  a  copy  of  his 
draft.  If  all  exertions  should  fail,  then  an  affidavit,  shortly 
stating  the  nature  of  the  action,  and  that  it  is  for  a  just  de- 
mand, and  that  the  defendant  has  in  his  possession  the  only 
document,  (showing  under  what  ohrcinnstances,  if  favourable  to 
the  application,  as  that  at  the  time  the  original  was  delivered  to 
him  it  WIS  agreed  that  the  plaintiff  should  at  all  times  have 
access  to  it,)  and  that  the  defendant  has  refused,  upm  a  oivil 

(u)  Ante,  Yol.  iil.  SSt,  note  (o) ;   ted  quere,  the  cues  In  the  last  note  were  not 


(0  Id  the  K.  P.  [or  "  C. P.,"  «••'  ^cb,  of  Pkiu,"] 

f  A.  B.  Plaintiff, 
Between*?  iDd 

(.  C.  D.  Defendant. 
A.  B.  of  — — ,  [builder f"]  the  above-named  plaintiff,  and  P.  A.  of ,  his  attor- 
ney, severallj  make  oatli  and  say,  and  iint  this  deponent,  the  said  A.  B.,  for  himself 

saith,  that  on  or  about  the day  of ,  he  this  deponent  entered  into  a  contract 

in  writing  with  tlio  above-named  defendant,  lor  [the  building  of  a  heuu.  No.  — — ,  in 

^—  $treet,  in  the  county  of ],  whidi  said  contract  was  left  in  the  custody  of  the 

said  defendant ;  and  the  said  A.  B.  and  P.  A.  severallv  say,  that  they  verily  believe 
that  thfl  said  contract  is  still  in  the  custody  of  the  said  defendant^  or  bis  attorney,  and 
that  the  plaintiff  is  entitled  (o  recover  in  this  action.  Aod  this  deponent  P.  A.  says, 
that  he  did,  on,  &c.  apply  to  and  request  the  said  defendant  to  allow  an  Inspection  of 
tba  said  eontract  by  him,  as  the  attorney  of  th«  tud  pkintiff,  and  to  give  him  a  copy 
thereof,  at  the  same  time  offering  to  pay  the  charges  bo  to  be  incurred  on  that  account, 
and  that  the  said  defendant  did  not  give  either  the  said  inspection  or  copy  [but  re- 
ferred thit  deponent  to  hit  attorney,  Mr,  ,  of,  ^c]     And   this  deponent  further 

saith,  that  he  did,  on*  &c,  appiv  to  the  said  Mr,  —^^,  and  request  inspection  and 
copy  of  the  said  contract,  and  then  offered  payment  for  the  same,  but  that  he  could 
not  obtain  eitl»er  an  inspection  or  copy,  and  that  this  deponent  did  then  Inform  the 

said  Mr. ,  that  unless  the  same  was  supplied  on  or. before  the day  of,  &c. 

instant*  he  should  consider  that  such  inspection  and  copy  were  refused.  And  these 
deponents  severally  say,  that  the  said  inspection  and  copy  have  not,  nor  hath  either  of 
them  been  yet  grantedto  them,  or  either  of  them,  or  to  any  otlier  person  on  the  ac- 
count of  the  said  plaintiffs.  [State  any  other  fact  that  may  induce  the  Court  to  grant  the 
applieation,  at  that  the  ptaint^  hat  no  counterpart  er  copy,  ife.']    Sworn,  &c. 

A.B. 
P.  A. 

(y)  See  the  decisioDs  collected  in  Tidd,  9th  cd.  589,  &c. ;  t  Aieh.  K.  B.  4  ed. 
870,  &c. 
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application,  (annexing  a  copy  of  the  letter,)  to  comply  therewith,    CHAP.  XV. 
and  that  all  other  means  to  ebtaia  a  copy  have  been  used  with-  ^^^^^^wow' 
out  effect,  and  then  showing  that  the  plaintiff  has  been  advised,    Dqcpmbkts. 
and  verily  believes,  that  a  copy  is  essential  to  enable  bim  to  de- 
clare, (jar)  It  has  however  been  held  not  to  be  neoesatry  that  the 
affidavit  should  disclose  the  nature  of  the  action,  (a)  though 
still  it  will  be  advisable  to  show  that  it  is  justly  sustainable. 

The  application  now  pugbt  in  the  first  instance  to  be  by  sum- 
mons, and  not  even  to  the  Practice  Court,  or  still  less  the 
Court  in  banc,  (b)  though  formerly  it  was  certainly  the  practice 
to  apply  to  the  Court,  (c)  And  although  the  Court  in  banc 
unquestionably  may  interfere  and  make  a  rule  to  the  same 
effect,  yet  unless  ther^  has  been  a  previous  application  to  a 
judge  at  chambers,  they  will  either  reAise  the  costs  of  the  ap- 
plication, or  direct  that  no  more  costs  shall  be  allowed  than  if 
the  application  had  been  made  to  a  judge  at  chambers,  or  direct 
that  the  expenses  shall  be  opsts  in  the  cause,  (d)  It  is  usual, 
when  the  document  has  not  been  stamped,  to  make  it  part  of 
the  application  that  it  be  produced  at  the  Stamp  Office ;  but  as 
the  proper  stamp  and  penalty  must  in  that  case  be  immediately 
paid  by  the  plaintiff,  so  much  of  the  application  seems  prema- 
ture, for  the  expense  of  the  stamp  and  penalty  might  be  saved 
by  the  subsequent  course  of  pleading,  or  by  admissions ;  and 
therefore  it  is  advisable  not  to  make  the  production  at  the 
Stamp  Office,  or  the  stamping,  part  of  the  application  for  a 
copy,  but  to  delay  an  application  for  the  latter  purpose  until  a 
reasonable  time  before  the  trial,  (e) 


(t)  Af  to  this  affidavit,  8«e  Run4le  v.  "  agreement  at  the  Stamp  Office  at  So-  Form  of  sum- 

Beaumont,  I   M.  &  P.  S06 ',  hlarrow  w,  "  mereet  Hoote,  to  he  stamped  at  the  mont  to  pro- 

Saundtrs,  3  Moore,  971 ;  1  Brod,  &  B,  **  expense  of  the  pUintiflT,  aiid  be  pro-  doce,  &c. 

318,  S.  C.  *'  duced  In  evidence  b^  the  said  defend- 

(n)  Morrow  v.  Saundtr$,  8  Moore,  87 1 }  "  ant,  mi  tlie  trial  of  this  caase."   Bot  the 

1  Bro.  &  B.  318|  S.  C.  itoai/^liig,  as  suggested  in  the  oontest.  may 

(6)  Wright  V.  Oroit,  3  Dowl.  tf61,  note  be  delayed  ontiTa  subsequent  stage  hi  the 


(a) ;  Biid  v.  CoUwm,  t  Cr,  &  M.  456  ;      cause, 

3  Dowl.  354;    rai4g*an   f.   Trowent,  t  (0  ' 

Dowl.  399.    The  terms  of  the  tummont,         (d)  Reidv,  Coleman,  t  Cromp.  k  Mee. 


or  rule,  when  necessary,  will  be  '*  to  show  456  \  S  Dowl.  954 }  Vav^an  ? •  Trmeent, 

"  cause  why  the  defendant  shall  not  pro-  f  Dowl.  399  ;  Wright  v.  Crati,  3  Dowl. 

*'  due*  to  the  plaintiff  or  bis  attorney  an  651,  (a) ;  t  Arch.  K.  B.  4  ed.  873. 
"  agreement   between   the  plaintiff  and         (e)  Especially  as  the  proceedings  noder 

"  the  defendant,  supposed  to  bear  date  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  30,  would 

"  on,  &c.  and  at  Uie  expenae  of  the  said  now  probably  lead  to  an  admission  of  the 

'<  plaintiff,  deliver  to  him  a  conj  of  such  written  doeument.  or  that  an  unstamped 

**  agreement,  to  enable  him  to  declare  copy  shall  be  read  m  evidence.     Pott, 
"  thereon,  and  forthwith  produce  tiie  said 
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SECT.  IV. — TIME  OF  DECLARING. 


IV.  Of  the 

rime  of  de- 
claring in  ge* 
nenl. 


1.  How  fioon  formerly  and  at  pre- 
sent plaintiff  may  declare    ..  437 

9,  Practice  of  declaring  de  bene 
eiae  on  terviceable  proceat 
impliedly  abolished 438 

S.  May  declare  de  bene  esse  on 
bailable  process,  &c 439 

4.  Unless  indorsed  debt  and  costs 

paid  within  four  days,  how 
soon  after  plaintiff  will  be 
entitled  to  costs  of  preparing 
declaration 440 

5.  When  should  declare  de  bene 

esse 441 

6.  Conseqaenoes  of  defendant  per- 

fecting or  not  perfecting  bail 
after  declaration  de  bene  esse  449 

7.  Difference  in  the  form  of  pro- 

ceeding when  a  decUration  is 


delivered  or  filed  de  bene 
esse 442 

8.  Plaintiff  cannot  deliver  or  file 

declaration  between  10th 
August  and  2ith  October, 
and  other  excepted  days. . . . 

9.  Hour  of  day  when  declaration 

to  be  delivered 443 

10.  Within  what  time  the  plaintiff 

ihoidd  and  must  regularly  de- 
clare, and  consequences  of 
neglect. 

11.  How  the  limited  time  for  de- 

clarine  is  calculated 444 

19.  If  no  judgment  of   non-pros 

signed,  may  declare  within  a 

year 445 

13.  Of  plaintiff's  obtaining  by  rule 

further  time  to  declare ....  446 


id. 


id. 


The  Declaration  being  the  full  statement  of  the  plaintiff's 
complaint,  or  cause  of  action,  is  by  far  the  most  important  part 
of  the  formal  proceedings  in  an  action.  It  may  here  be  con- 
sidered as  regards  the  time  of  declaring  and  the  mode  or  form 
of  declaring. 

There  is  a  striking  dissunilarity  between  the  practice  of 
Courts  of  equity,  and  ecclesiastical  and  spiritual,  and  some 
other  Courts,  and  that  of  Courts  of  law,  as  regards  the  time  of 
fully  stating  the  complaint  of  the  suitor,  and  as  it  seems  in 
favour  of  the  former  on  principle.  In  Courts  of  equity  the 
complainant  must  in  general  ^rst  file  his  bill,  which  is  equiva- 
lent  to  a  declaration  at  law ;  and  there  is  an  express  enactment 
that  no  subpoena  or  any  other  process  for  appearance  do  issue 
out  of  any  Court  of  equity  till  after  the  bill  is  filed  with  the 
proper  ofiScer,  except  in  cases  of  bills  for  injunctions  to  stay 
waste,  or  stay  suits  at  law  commenced.  (/)  So  in  the  ecclesi- 
astical and  spiritual  Courts,  the  complainant's  libel  is  first 
exhibited,  and  the  citation  (wlych  answers  tor  the  process  at 
law  and  subpoena  in  equity)  is  subsequently  issued.  But  at 
law,  in  all  cases  of  personal  actions,  especially  now  that  origi- 
nal writs  have  been  abolished,  the  process  to  bring  the  defend- 
ant into  Court,  we  have  seen,  is  very  general,  at  most  stating 
the/on»  q/*  action  very  concisely,  as  '*  to  answer  the  plaintiff  in 
an  action  upon  promises,"  and  the  plaintiff's  full  statement  of 
his  complaint,  called  his  declaration,  cannot,  according  to  the 
present  practice,  be  filed  or  delivered,  until  eight  days  after 


(/)  4  Ann.  c.  16,  i.  ««. 
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the  process  has  been  executed  by  service  or  arrest;  nor  in  the    CHAP.  xv. 
instance  of  mere  serviceable  process,  until  the  defendant  has    d^clauiho. 


actually  appeared,  or  the  plaintiff  has  entered  an  appearance 
for  him;  and  although  the  defendant  resides  in  or  within 
twenty  miles  of  London,  he  is  unnecessarily  allowed  eighi  days 
merely  to  prepare  for  the  very  simple  act  of  entering  what  is 
termed  a  common  appearance ;  and  though  the  modem  prac- 
tice has  been  professedly  altered  so  as  to  expedite  the  pro- 
ceedings in  an  action  in  other  respects,  yet  the  plaintiff's  pro- 
ceedings are,  as  it  is  submitted  unnecessarily,  suspended  during 
that  time,  when  before  a  plaintiff  was  allowed  to  hasten  a  plea 
by  declaring  de  bene  esse.  But  the  practice  as  to  the  time  of 
declaring  requires  more  particular  examination. 

Firsts  haw  soon  a  Plaintiff  may  declare. — We  have  before  1st.  How  iMm 
intimated  the  expediency  of  having  the  declaration  prepared  pi^t^Wn^iff 
as  early  as  practicable,  so  as  to  be  ready  for  delivery  or  filing  «ay  declare, 
as  soon  as  the  rules  of  practice  will  permit,  and  thus  to  expe- 
dite the  trial  of  the  action.     It  is  a  general  maxim  vigilantibus 
non  dormientibus  leges  subservient^  and  the  very  fact  of  a  plain- 
tiff declaring,  as  he  is  permitted,  induces  a  presumption  and 
feeling  in  his  favourj  in  many  instances  productive  of  actual 
practical  advantage. 

According  to  the  natural  course  of  proceedings,  and  espe- 
cially with  reference  to  the  period  of  legal  history,  when  the 
pleadings  were  ore  tenus,  there  could  be  no  declaration,  until 
after  the  defendant  had  actually  appeared,  and  was  in  Court 
to  hear  the  complaint.  But  in  modern  times,  in  order  to  ex- 
pedite the  proceedings,  a  plaintiff  was,  before  the  uniformity 
of  process  act^  £  W.  4,  c.  39,  allowed  in  certain  cases,  as  well 
of  serviceable  as  bailable  process,  to  declare,  as  it  was  techni- 
cally termed,  de  bene  esse,  i.  e.  conditionally,  not  only  before 
the  defendant  had  appeared  to  serviceable  process,  or  put  in 
bail  to  bailable  process,  but  also  before  the  time  for  either 
purpose  had  expired ;  by  which  means  the  defendant,  being 
in  possession  of  the  plaintiff's  full  statement  of  his  cause  of 
action,  was  enabled  to  prepare  his  plea,  and  the  proceedings 
were  expedited  by  a  part  of  the  time  allowed  for  pleading 
being  current  during  the  time  allowed  for  appearing  or 
putting  in  or  perfecting  bail,  and  this  advantage  still  pre- 
vails, though  to  a  diminished  extent,  in  bailable  process ;  and 
there  was  nothing  unreasonable  in  that  practice,  because  the 
defendant,  having  received  the  declaration,  might  immediately 
be  preparing  his  plea,  and  deliver  the  same  before  the  expira- 

Yoi..  Ill,  f  f 
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tion  of  the  requisite  time,  provided  lie  resolved  io  defend. 
But  it  seems  that  this  liberty  of  expediting  the  suit  having  been 
vexatiously  abused  by  practitioners  issuing  process  return- 
able on  the  very  day  it  was  served,  and  then  declaring  de  bene 
esse  even  on  the  same  day,  and  thus  subjecting  the  defendant 
to  the  expense  of  a  declaration,  before  he  could  consult  his  at* 
tomey  and  tender  the  debt  and  costs ;  rules,  therefore,  were 
promulgated,  restraining  a  plaintiff  from  declaring  de  bene 
esse  until  the  expiration  of  several  days  after  the  service  of 
process,  {g) 


9,  The  practice 
of  declaring  de 
bene  esse  on 
terviceabU  pro- 
cess impliedly 
abolished. 


And  now  as  the  11  G.  4,  and  1  W.  4,  c.  70,  and  the  unifor- 
mity of  process  act,  S  W.  4,  c.  39,  have,  by  enabling  a  plaintiff 
to  enter  an  appearance  for  the  defendant  on  the  ninth  day 
after  he  has  been  actually  served  with  process,  and  immediately 
afterwards,  to  declare  and  further  proceed,  and  also  to  declare 
and  insist  on  a  plea  pending  the  vacations,  as  well  as  in  the 
terms,  (excepting  between  the  10th  August  and  S4th  October,) 
and  has  in  other  respects  greatly  expedited  the  proceedings  in 
an  action,  it  has  been  considered  that  there  became  less  occa* 
sion  for  the  practice  of  declaring  de  bene  esse,  and  that  mode 
of  declaring  is  now  confined  to  bailable  process,  and  a  plaintiff 
cannot  in  any  case  declare  on  mere  serviceable  process  against 
a  single  defendant  before  an  actual  appearance  has  been  en* 
tered  by  the  defendant  himself,  or  by  the  plaintiff  for  him,  and 
then  the  declaration  must  be  delivered  or  filed  absolutely  and 
not  conditionally,  {h)    By  the  terms  of  the  2  W.  4,  c.  89,  s.  1, 


(g)  R«g-  Gen.  Trin.  T.  i  W.  4,  reg. 
10,  prohibiting  a  declaration  being  de- 
livered until  the  expiration  of  six  dayi 
after  the  senrice  of  urvieeahU  pfoii^ts,  or 
six  days  after  arrtii  on  bailable  proceai ; 
nnd  see  Jervis'i  Unlet,  SO,  note  (u). 

(h)  So  decided,  F'uh  v*  Falnrn^,  « 
Dowl.  460.  In  Tidd^s  Supp.  1833,  p. 
193,  it  is  merely  said,  there  ii  ti«  o^eatiin 
to  declare  de  bene  esse  on  serviceable 
process.  In  1  Arch.  Prnc.  C.  P.  68, 
and  in  1  Arch.  K.  B.  4th  edit.  816,  it  ii 
laid  down  peremptorily  that  the  plaintiff 
CfinnoC  so  declare  on  serviceable  process : 
but  see  Atlierton,  102.  The  technical 
reason  why  a  plaintifF  cannot  now  de- 
clare de  hcM  esse  on  strvletabU  process  is, 
that  the  present  serviceable  process  under 
t  W.  4,  c.  39,  by  writ  of  summons  or 
distringas,  it  not  like  the  former  bill  of 
Middlesex,  writs  of  latitat,  capias,  and 
quo  minas,  (now  abolished,)  to  be  con- 
tidered  proceis  against  the  person,  within 
the  meaning  of  the  roles  allowing  a 
plaintiff  to  declare  de  bene  em ;  see  R.  T, 


n  G.  3;  R.  M.  10  O.  9;  1  Sellon, 
Prac.  296,  tS7,  Another  reason  was, 
that  formerly  no  declaration  de  bene  esse 
could  regularly  be  delivered  before  the 
return  day  of  process,  and  now  there  it 
ne  return  day.  It  is  submitted,  however, 
that  at  leant  after  the  expiration  of  the 
four  days  allowed  for  the  payment  of  the 
debt  and  costs  of  writ  and  tervioe,  with- 
out further  expenae,  a  plaintiff  might  with 
propriety,  subject  to  a  qualification  by  a 
new  rule  ofCeurtt  be  allowed  to  declare  de 
bene  esse ;  for  otherwise,  in  the  case  of 
sereiceable  process,  the  defendant  Is  aU 
lowed  more  time  than  is  necessary  to  ap« 
pear,  and  before  he  can  be  compelled  to 
plead,  Tis.  eight  days  after  service  of 
process,  and  eight  mtfre  after  declaration ; 
1.  cfour  days  In  a  town  cause,  and  eight 
days  in  a  country  cause,  before  he  can  be 
required  to  plead.  It  is  submitted  that 
such  twelve  or  sixteen  days  are  unneoes- 
sarv,  and  occasion  useless  delay  in  an 
action. 
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and  the  form  of  the  writ  of  summons  thereby  prescribed^  all   CHAP.  xv. 
proceedings  are  impliedly  suspended  during  the  first  eight    DicTiuuNo. 

days  after  the  service  of  the  writ,  (i )  and  as  on  the  ninth  day 

the  plaintiff  may  enter  an  appearance  for  the  defendant,  and 
immediately  declare  absolutely,  there  could  be  little  if  any 
utility  in  permitting  a  declaration  de  bene  esse  on  such  ninth 
day,  nor  any  occasion  for  such  proceeding,  (k)  Indeed,  now  the 
delivery  of  a  declaration  before  an  appearance  has  been  en« 
tered,  either  by  the  defendant  or  the  plaintiff  for  him,  b  such 
a  nullity,  that  a  subsequent  judgment  by  default  would  be  set 
aside,  notwithstanding  delay  in  the  application  and  a  subse-* 
quent  step  taken  by  defendant.  (I) 

The  defendant,  we  have  seen,  is  in  all  cases,  without  regard 
to  the  distance  from  London  where  he  was  served,  entitled  to 
eight  days,  inclusive  of  the  day  of  service,  to  enter  his  appear- 
ance, and  during  that  time  the  plaintiff  canno/  increase  the  ex- 
pense by  actually  delitering  a  declaration,  and  if  he  do,  it 
would  be  irregular,  though  in  the  mean  time  the  declaration 
may  heprepared,  as  presently  noticed.  If  the  defendant  ap- 
pear on  the  eighth  day,  then  immediately  afterwards  the  plaintiff 
may  deliver  his  declaration  absolutely;  and  if  the  defendant  do 
not  appear,  the  plaintiff  may  enter  an  appearance  for  him,  and 
then  declare,  and  thereby  press  on  the  suit. 

In  bailable  process,  we  have  also  seen,  that  the  defendant  3.  Bat  may 
ought,  in  eight  days  inclusive  of  the  day  of  arrest,  to  put  in  ^J^^  esse  ^n  ^ 
bail  above;  but  as  the  plaintiff  cannot  effectually  on  the  ninth  bailable  pro- 
day  put  in  or  perfect  bail  above  for  the  defendant,  the  Reg.  day  after'^arrest 
Gen.  Michaelmas  Term,  8  W.  4,  reg.  11,  justly  allows   the  ^^^'^^^ 
plaintiff  in  this  case  of  bailable  process,  to  avoid  the  conse-  3W.4/r.ii. 
quences  of  the  defendant's  neglect  to  put  in  or  perfect  bail  on 
the  eighth  day,  by  allowing  the  plaintiff  on  the  ninth  day  after 
the  arrest,  inclusive  thereof,  to^le  {m)  his  declaration  de  bene 
esse,  so  that  the  defendant's  time  for  pleading  immediately 
begins  to  run  from  such  ninth  day.    This  rule  orders  that 
upon  all  writs  of  capias,  where  the  defendant  shall  not  be  in 
actual  custody,  the  plaintiff,  at  the  expiration  of  eight  days 
after  the  execution  of  the  writ,  inclusive  of  the  day  of  such 
execution,  shall  be  at  liberty  to  declare  (n)  de  bene  esse  in  case 

(i)  1  Arch.  C.  P.  67, 66.  when  excepted  to»  Bex  ▼.  Shtriff  of  Mid- 

ik)  Tidd's  Sopp.  1833,  p.  1«3.  dUiex,  3  Dowl.  188  ;  see  Reg.  Oen.  3  W. 

(0  Rnbarti  r.  Spurr,  1  Har.  &  W.«01.  4,  Reg.  11. 

<m)  File,  bot  not  deliver,  as  the  de-         (n)  Not  saying  whether  the  declara- 

feniduit  if  not  completely  in  Court  until  tion  is  to  be  filed  or  delivered,  see  note, 

ball  atK>?e  have  been  pot  in  and  justified  supra. 
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TlUB  OF 

Declabino. 


special  bail  shall  not  have  been  perfected;  and  if  there  be 
several  defendants,  and  one  or  more  of  them  shall  have  been 
served  only^  and  not  arrested,  and  the  defendant  or  defendants 
so  served  shall  not  have  entered  a  common  appearance,  the 
plaintiff  shall  be  at  liberty  to  enter  a  common  appearance  for 
him  or  them,  and  declare  against  him  or  them  in  chief  (o)  (i.  e. 
absolutely)  and  de  bene  esse  against  the  defendant  or  defend- 
ants who  shall  have  been  arrested,  and  shall  not  have  perfected 
special  bail ;  and  upon  this  rule  it  has  been  considered  that, 
although  no  bail  has  been  put  in,  yet  the  plaintiff  may  equally 
declare  de  bene  esse,  as  where  they  have  been  put  in  and  have 
not  yet  justified^  and  that  the  plaintiff  have  neglected  so  to 
declare,  neither  the  bail-bond  nor  attachment  were  to  stand  as 
a  security,  (p) 

Upon  a  prior  rule  it  was  held  that  a  plaintiff  may  declare  de 
bene  esse  at  any  time  after  the  eighth  day,  and  after  bail  above 
have  been  put  in,  provided  they  have  not  yet  perfected;  (q) 
and  if  plaintiff  were  to  declare  absolutely  before  bail  has  been 
perfected,  he  would  waive  their  justification.  If  a  plaintiff 
should  declare  absolutely ^  either  on  serviceable  or  bailable  pro- 
cess, before  the  defendant  has  appeared  or  put  in  bail  above, 
the  defendant  might  obtain  a  summons  to  set  aside  such  de- 
claration and  all  subsequent  proceedings  for  irregularity,  (r) 
unless  the  defendant  should  have  waived  the  irregularity  by 
taking  the  declaration  out  of  the  office ;  («)  but  the  defendant's 
merely  examining  the  outside  of  the  declaration,  or  inquiring 
the  form  of  action  therein,  when  filed,  would  not  waive  such 
irregularity ;  for  so  far  a  defendant  has  a  right  to  examine  and 
inquire,  without  any  admission  that  the  plaintiff's  proceeding 
is  correct.  (/)  If  the  plaintiff  declare  absolutely  after  bail 
above  have  been  put  in,  but  before  they  have  justified,  although 
his  proceeding  is  regular,  yet  he  thereby  waives  the  justifica- 
tion, because,  by  so  declaring,  he  aTlroits  the  defendant  to  be 
perfectly  in  Court.  He  ought  in  such  case  to  have  declared 
conditionally,  until  such  bail  should  have  perfected. 


4.  Unless  in- 
dorsed debt 


Unless,  however,  a  defendant  pays  the  debt  and  costs  in* 


(o)  It  has  been  correctly  observed  iliat 
instead  of  the  words  "  in  chief**  the  ex- 
pression should  have  been  "  absolutely** 

(p)  Per  Parke,  B.  hi  Hex  ▼.  Vlsiex,  « 
Dowl.  648. 

(9)  Wtndour  v.  Cooper^  10  Bar.  & 
Cres.  614;  and  see  Rex  v.  Sheriff  tf 
NiddUtej,  S  Dowl.  188;   Rex  v.  Sheriff 


of  £tMf,  SDowl.  648. 

(r)  Gilbert  ^.Kirkland,  1  Dowl.  153; 
Bagley,  Chamber  Prac.  191,  192. 

(0  Gilbert  v.  Kirkhnd,  1  Dowl.  IW, 
where  it  seems  also  to  have  been  con- 
sidered irregular  to  declare  conditioiwlly 
after  the  lime  for  appearance  had  expired. 

(t)  Id, ;  Rabiw  v.  Richards,  id,  379. 
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dorsed  on  the  writ  within  tlie  four  days^  as  intimated  by  the    CHAP.  xv. 
indorsement  made  in  pursuance  of  Reg.  Gen.  Hil.  Term,  2    d^J^'^ino. 
W.  4,  reg.  2,  and  Reg.  Gen.  Mich.  T.  3  W.  4,  Reg.  6,  the  and  costs  paid 
plaintiff  is  entitled  to  prepare  and  be  paid  for  his  affidavit  of  witi^«n Jour 
the  service  of  the  writ.    If  the  defendant  were  to  apply  by  plaintiff  will  be 
summons  to  stay  proceedings  on  payment  of  debt  and  costs  on  or^reparinr'*' 
the  sixth  day,  returnable  on  the  seventh  day,  inclusive  of  the  declaration 
day  of  serrice,  the  plaintiff  would  not  be  allowed  the  charges  *^'  ^^  ^"*' 
of  drawing  the  declaration  or  pleader's  fee,  unless  in  cases  where 
the  sitting  after  term  or  the  assizes  are  so  near  as  to  render  a 
day's  expedition  very  essentially  important.    If  the  application 
should  be  made  on  the  seventh  day  by  summons,  returnable  on 
the  eighth  day,  then  instructions  for  declaration  and  drawing 
declaration,  if  actually  drawn,  and  pleader's  fee,  in  cases  where 
his  preparing  the  declaration  would  be  reasonable  and  proper, 
would  in  general  be  allowed;  but  the  allowance  of  the  costs 
of  declaration  varies  according  to  the  discretion  of  the  taxing 
officer.    The  defendant  will,  as  well  in  cases  of  serviceable  as 
bailable  process,  be  liable  to  pay  the  costs  actually  incurred 
after  such  four  days  in  preparing  the  draft  of  the  declaration, 
although  he  offer  to  pay  the  debt  and  costs  on  the  fifth  or 
subsequent  day,  because  it  is  reasonable  that  if  the  defendant 
omit  to  pay  within  such  four  days,  the  plaintiff  should  be  at 
liberty  to  prepare  and  perfect  his  declaration  ready  for  de- 
livery immediately  after  the  eighth  day.    Hence  the  practice 
is  that  if  the  defendant,  after  the  fourth  day  after  service  or 
arrest,  obtain  a  summons  to  stay  proceedings  on  payment  of 
debt  and  costs,  no  order  will  be  made,  except  on  the  terms  of 
his  paying  the  costs  of  preparing  declaration  when  actually 
incurred. 

It  is  advisable,  and  in  general  the  duty  of  the  plaintiff's  5.  Should  d^- 
attorney,  to  declare  de  bene  esse  in  bailable  process,  on,  or  as  eslTwhcnTd- 
soon  as  he  can  after  the  eighth  day  after  the  arrest,  (which  must  missible. 
now  first  expire  under  Reg.  Gen.  Mich.  T.  3  W.  4,  reg.  11,) 
not  only  with  the  view  of  expediting  the  suit,  but  also  because 
an  express  rule  renders  it  essential  that  the  plaintiff  should 
have  so  declared  in  order  to  induce  the  Court  to  order  that  a 
bail  bond,  or  an  attachment  against  the  sheri£^  shall  stand  as  a 
security,  for  otherwise  it  will  not  be  considered  that  the  plain- 
tiff has  lost  a  trial.  («) 

(n)  ilnte^Tol.  iii.  388,389,391 ;  Reg.  Middlitex,  2  Dowl.  434;  R.  ▼.  E$tex  in 

Gen.  Hil.  T.  S  W.  4,  reg.  5. ;  CaU  ▼.  cause  Alexander  r,  Barrington,  2  DowU 

ThelwaU,  1  Gale»  16 ;  3  Dowl.  445,  S.C. ;  648  ;  21.  v.  Skenff  of  MiddUtex,  3  Dowl. 

R.T.  Middl€$€w,  3  DowL   194;   A.  ▼.  188;  ante,  toI.  iii.  389, 391. 
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6.  Conse- 
quences of  de- 
fendant per- 
fecting or  not 
perfecting  bail 
after  declara- 
tion de  bene 
esse. 


If  the  defendant  put  in  or  perfect  bail  after  the  plaintiff  has 
declared  de  bene  esse,  then  that  declaration  thereupon  becomes 
absolute^  and  the  plaintiff  may  proceed  accordingly;  but  if  the 
defendant  do  not  put  in  or  perfect  bail  when  excepted  to,  the 
plaintiff  cannot  proceed  on  his  declaration  de  bene  esse  to  sign 
judgment  for  want  of  a  plea,  but  can  only  take  an  assignment 
of  and  proceed  in  an  action  upon  the  bail  bond,  or  proceed  to 
rule  the  sheriff  to  return  the  writ  and  bring  in  the  body,  and 
move  for  an  attachment  in  case  of  default,  though  the  latter 
proceedings  may  be  stayed  upon  terms,  and  afterwards  the 
principal  action  proceeded  in. 


7.  Difference 
in  tlie  form  of 
proceeding 
yrhen  a  decla- 
ration is  deli- 
vered or  filed 
de  bene  esae* 


The  form  of  the  declaration  itself  is  precisely  the  same, 
whether  delivered  or  filed  absolutely  or  de  bene  esse ;  and  the 
only  difference  in  any  part  of  the  proceeding  is  in  the  notice  o( 
the  declaration  and  the  notice  to  pletulf  to  be  served  on  the  de- 
fendant. When  the  declaration  has  been  filed  de  bene  esse, 
the  notice  thereof  and  to  plead,  after  stating  the  filing  of  the 
declaration,  adds,  "  conditionally  until  special  bail  be  put  in  [if 
not  already  done]  and  perfected,  and  unless  you  appear  and 
plead  thereto  in  four  days  [if  the  venue  be  laid  in  London  or 
Middlesex,  and  the  defendant  live  within  twenty  miles  of  Lon- 
don, or  *^  in  eight  days,^'  if  the  venue  be  laid  in  any  other 
county  than  London  or  Middlesex,  or  the  defendant  live  above 
twenty  miles  from  London,  (x*)]  judgment  will  be  signed  against 
you  by  default."  When  the  declaration  is  delivered  condition- 
ally, the  notice  to  plead,  which  in  that  case  may  be  indorsed^ 
runs  thus:  ''This  declaration  is  delivered  eonditionaUy  VLtt^ 
special  bail  be  put  in  and  perfected,  [or  if  bail  above  has 
already  been  put  in,  then  only  say  *  perfected.']  And  the  de* 
fendant  is  to  plead,"  &c.  (as  in  the  preceding  form.) 


6.  By  S  W.  4, 
c.39,  sect.  11, 
a  plaintiff  can- 
not deliver  or 
file  declaration 
between  10th 
August  and 
24tb  October. 


And  other  ex- 
cepted days. 


Although  under  the  acts  of  11  Geo.  4,  and  1  W.  4,  c.  70, 
and  2  W.  4,  c.  39,  a  plaintiff  may  now  deliver  his  declaration 
and  call  for  a  plea  at  any  time,  whether  in  term  or  vaeciikmt 
there  is  in  section  11  of  the  last  act  an  express  exception  in- 
troduced,  with  a  view  to  secure  to  legal  practitioners  and  their 
clients  some  small  vacation,  directing  that  '*  no  declaration 
shall  in  any  case,  either  de  bene  esse  or  absolutely,  be  filed  or 
delivered  between  the  10th  August  and  24th  October."  And 
it  would  seem  that  it  would  be  of  no  avail  to  deliver  a  declara- 
tion with  a  notice  to  plead  in  Easter  Term  immediately  befolre 


(t)  R.T,  »C.35  R«T.  1  vr.4. 
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the  Thursday  before  and  the  Wednesday  after  Easter  day,    chap.  xv. 
because  tho«e  days  are  exchided  as  days  of  businessi  and  are    jy^^^^^^^^ 

not  to  be  reckoned  or  included  in  any  rules  or  noiicei  or  otker 

proceedings,  except  notices  of  trial  or  inquiry*  (y) 

The  general  rule  of  Hil.  T.  2  W.  4,  r.  50,  we  have  seen,  re-  9.  Hoor  of  the 
quires  the  service  of  all  mles,  orders,  and  notices,  before  nine  cUration^to  be 
o'clock  at  night  («)    But  if  delivered  after  that  hour»  it  would  delivered. 
not  be  a  nuUityj  though  irregular.(a) 

According  to  the  existing  practice  the  plaintiff  #Aofi£cI  declare  lo.  Witbin 
before  the  end  of  the  term  next  irfier  that  in  which,  or  in  the  piafntir^^ttM 
vacation  of  which,  the  defendant  was  served  with  process  or  was  «nd  mu#«  regu- 
arrested,  if  the  defendant  entered  his  appearance,  or  put  in  bail,  J^n/conM- 
in  the  vacation  of  such  first  term,  or  if  the  defendant  do  not  ap-  ^^^  ^^ 
pear,  then  the  plaintiff  must  declare  before  the  end  of  the  term 
expiring  next  after  the  eighth  day  inclusive  from  the  execution 
of  the  tm'/,  provided  the  service  or  arrest  was  before  the  second 
term ;  (6)  and  that  if  the  plaintiff  do  not  so  declare,  and  has 
not  obtained  a  rule  or  consent  for  further  time,  then  the  de** 
fendaiit,  having  duly  appeared,  may  sign  a  judgment  of  non* 
prosi  without  ruling  the  plaintiff  to  declare,  or  doing  more 
than  demanding  a  declaration  in  writing,  and  waiting  four  days> 
as  hereafter  stated;  (c)  or  as  observed  in  another  work,  a  plain- 
tLS^  to  prevent  being  non*pro6sed,  must  declare  within  two  terms 
after  the  return  of  the  writ,  (of  which  the  term  in  which  the 
writ  was  returnable  was  one,)  that  is  now  (that  writs  have  no 
return  day)  after  the  execution  of  the  writ  by  actual  service  or 
arrest,  and  if  the  writ  be  executed  in  a  vacation,  the  plaintiff 
must  declare  before  the  end  of  the  following  term,  or  a  non- 
pros may  be  signed ;  {d)  but  the  plaintiff  may  still  have  a  rule 
for  time  to  declare,  as  heretofore,  {d)  In  another  work  it  is 
suggested,  that  probably  the  Court,  in  analogy  to  the  above 
rule,  would  not  allow  the  defendant  to  make  a  four  day's  de<^ 
mand  oi  declaration  in  anticipation  of  a  judgment  of  non-pros^ 
MKtil  the  expiration  of  the  term  next  after  the  service  or  ar^ 


(y)  Reg.  Oen.  East.  T.  2  W.  4,  and  see  the  statute  13  Car.  3,  stat.  9,  c.  9,  s. 

11  U.  4^  and  1  W.  4,  c  70,  ••  6,  and  1  S,  allowing  a  plaintiff  two  terms  before 

W.  4,c.3,  S.S.  judgment  of  non-pros,    Dax  Prac.  54; 

(s)  Ante,  Tol.  iii.  110;  1  Arch.  K.  B.  «  Salk.  455;    7  T.  R.  t?  ;  Reg.  Mich. 

4«d«  ft7.  10  G.  2,  reg.  f,  b. ;    Wynne  ▼.  Clarkei 

(a)  Id. ;  Bonley  t.  Pwdm,  f  Dowl*  5  Taoot,  649. 
2t8 ;  but  a  case  of  a  plea,  not  a  declara-         ^e^  Tidd's  Sup£.  i.  o.  185S,  p.  1S5< 


See   Mr.  Chapman's  second  ad* 
{by  TMH  S«pp.  A,  9,  189S,  p.  ItO;     dend'a  to  the  new  rules,  page  115. 
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CHAP.  XV.    ^^*^»  (^)  and  that  process  would  be  deemed  to  be  returnable 

Dw^iRwo     ^**"^  *®  ^"'®  ^*^*  '''^-  ^  ^-  *'  ^"  *®  ^*y  ^"  ^^*^^  *'  ^*® 
^  served  or  executed.  («)     But  if  the  writ  was  not  executed 

until  towards  the  end  of  a  term,  it  would  seem  that  the  plaintiff 

still  ought  to  have  until  the  end  of  the  next  or  second  term  to 

declare. 

Against  priso-        As  respects /^moii^r^,  the  Reg.  Gen.  Trin.  T.  3  W.  4,  reg.  l,is 

^^'  explicit  that  the  plaintiff  shall  declare  "  against  such  defendant 

"  before  the  end  of  the  next  term  after  the  arrest,  or  detainer^ 

"  or  render,  and  notice  thereof ;  (/)  otherwise  such  defendant 

'^  shall  be  entitled  to  be  discharged  from  such  arrest  or  de- 

^  "  tainer,  on  entering  an  appearance  according  to  the  form  in  2 

**  W.  4,  c.  39,  schedule  No.  2,  unless  further  time  to  declare 

"  shall  have  been  given  to  such  plaintiff  by  rule  of  Court,  or 

**  order  of  a  judge/'     Since  which  rule  it  is  necessary  for  the 

plaintiff,  before  the  appointed  time  for  declaring  has  expired, 

to  apply  for  and  obtain  a  sufficient  extension  of  the  time,  or  the 

defendant  may  be  discharged,  (g) 

II.  How  the  It  will  be  remembered,  that  by  the  statute  18  Car.  S,  stat.  S, 

reiOTUwly  d«:U-  ^'  ^'  ®*  ^*  ^®  ^®  ^  non-pros  for  not  declaring,  and  according  to  the 
ring  is  now  to  be  long  established  practice,  whether  the  defendant  was  at  large  or 
"  ^'^  **  •  a  prisoner,  the  plaintiff  in  all  the  Courts  had  until  the  end  of  the 
second  term  inclusive  after  that  in  which  the  writ  was  returnable, 
and  in  or  of  which  the  defendant's  appearance  was  entered,  or 
his  bail  put  in,  or  his  detention  or  render  made,  (A)  and  the  re^ 
cent  statutes  or  rules  do  not  appear  to  have  intended  to  compel 
the  plaintiff  to  declare  sooner  than  before;  and,  therefore, 
as  writs  in  personal  actions  now  have  no  return  day,  and  the 
time  for  declaring  is  calculated  from  the  execution  of  the  writ  by 
service  or  arrest,  yet  it  would  seem,  that  as  well  in  the  case  of 
an  actual  prisoner  or  of  a  defendant  at  large,  the  plaintiff  is  en-^ 
titled  to  sl/uU  term  eifter  the  service  or  arrest  before  a  prisoner 
will  be  supersedable,  or  a  declaration  can  be  demanded  by 
a  defendant,  or  a  non-pros  signed;  but  if  a  defendant  be 
served  with  a  writ  or  arrested,  or  detained  or  rendered  on 
only  a  day  before  a  term,  then  the  plaintiff  must  declare  against 
bim  before  the  end  of  such  following  term,  the  same  as  here« 

(«)  1  Arch.  C.  P.  [68,  69.]  354. 

(/•)  See  the  rule  S  Dowi.  211,  21«,  (g)  And  see  the  coane  of  prtNseeding 

Before  thu  role,  the  term  of  cominitment  and  requisite  affidavit,  1  T.Chitty's  Arch, 

or  surrender  was   to  be  accounted  one,  SSO. 

although  the  defendant  was  not  committed  (h)  Tidd,  9th  ed.  as  to  prisoners,  36^, 

oir  surrendered  till  the  last  day  of  vaca-  to  S56 ;  and   as  to  dcfendoots  at  htrae. 

UoD.  Beg.  Trid.  %  G.  1,  a.  K.  B.,  TM,  id.  420, 4t9i 
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tofore  was  the  case  if  a  defendant  were  rendered  on  the  chap.  xv. 
last  day  of  a  vacation,  (t)  So  that  if  a  defendant  were  DEc'^nrNo. 
served  or  arrested,  or  rendered,  or  detained  immediately  after 
the  first  day  of  Hilary  term,  or  at  any  time  between  the  first 
day  of  that  term  and  the  end  of  the  succeeding  vacation,  the 
plaintiff*  would  equally  he  in  time  if  he  declared  before  the  end 
of  the  following  Easter  term. 

Supposing  that  no  judgment  of  non-pros  has  been  signed,  i^-  if  nojudg- 
nor  an  extension  of  time  obtained,  then  by  the  express  terms  pros  signed, 
of  Reg.Gen.H.T.  2W,4,r.35,  a  plaintiff  in  all  persotud^^^^j'^^''''' 
actions  shall  be  deemed  out  of  Courts  unless  he  declares  within 
one  year  after  the  process  is  retumable^iji)  (i*  e.  now  there  is 
no  return,  after  the  day  of  service  or  arrest) ;  and  thereby  im- 
plying, that  according  to  the  ancient  practice,  extending  also 
to  real  and  mixed  actions,  that  a  plaintiff,  unless  previously 
non-prossed,  may  declare  within  a  year ;  {I)  and  in  an  action 
of  quare  impedit  against  several  defendants,  although  the 
plaintiff  has  not  been  able  to  serve  one  of  them,  yet,  unless  he 
obtain  a  rule  for  further  time  to  declare,  he  will,  after  the  lapse 
of  a  year  from  the  return  day  of  the  first  process,  be  out  of 
Court  as  to  all  the  defendants  who  duly  appeared  ;(m)  and, 
therefore,  in  an  action  for  a  malicious  arrest,  the  declaration 
necessarily  averring  that  the  former  action  was  at  an  end,  it 
was  held,  that  proof  that  no  declaration  in  that  action  had 
been  filed  or  delivered  within  a  year  after  the  return  of  the  writ, 
sufficiently  established  the  determination  of  the  suit,  (n)  The 
defendant  himself  also  is  so  far  out  of  Court,  that  he  can- 
not sign  judgment  of  non-pros  for  not  declaring  after  the 
year  has  expired,  (o)  The  year  was  computed  firom  the  return 
day  of  thp  writ,  when  writs  were  returnable  at  a  particular 
time^  and  not  from  the  time  of  the  defendant's  appearance;  (/>) 
and  where  a  writ  of  quare  impedit  was  returnable  on  8th 
Jan.  1834,  a  declaration  on  10th  Jan.  1835,  was  holden  too 
late,  although  one  of  the  defendants  had  not  appeared,  be- 
cause the  plaintiff  should  have  obtained  further  time  to  de- 


(0  Reg.  Trin.  S  6. 1 ,  ia  K.  B.  Tidd,     &  C. 
954.  (m)  BoriMf  ▼•  Jochon  and  othert,  1 


{k)  See  the  rule,  8  Bing.  «9S;  and     Hodge'i  Rep.  59;  1  Biog.  N.  C.  545} 

ior  decisioDs,  Jer.  Roles,  &1,  note  (h)  ;     3  Dowl.  404. 

"M,  4S1,  48S;  3  Barn.  &  Aid.  t7t ;         (n)  Pierce  ▼.  Sireet,  3  Barn.&  Adol. 


prior  decisions,  Jer.  Roles,  &1,  note  (k)  ;     3  Dowl.  404. 
Tidd,  4S1,  48S ;  3  Bam.  &  Aid.  t7t ;         (i      ~~ 
5Taant.649  3  Cooky.  Allen,  5  Tyr.57S',     397. 


Price's  Frac  211.  (o)  Cooper  ▼.  Nias,   3  Barn.  &  Aid; 

(0  Bamet  t.  Jaehon,  1  Hodge's  Rep.     971. 
59;  i  Bingi  N.  C.  545;  3  Dowl.  404,        (p)  Id.  ibid.)  1  Biog.  N.  C.  548. 
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CHAP.  XV.  dare,  (q)  It  has  been  suggested  that  process  would  now  be 
DbclIring.  <leemed  to  be  returnable  within  the  meaning  of  this  rule  requir- 
ing  the  plaintiff  to  declare  within  a  year  afterwards,  on  the  day 
on  which  it  is  served  or  executed,  (r)  Thb  rule  impliedly  ex- 
tends the  time  for  declaring  in  Common  Pleas  and  the  Excbe* 
quer  to  a  j^ear,  though  before  that  rule  a  plaintiff  must  in 
Common  Pleas  have  declared  before  the  third  term,(s)  and  in 
the  Exchequer  before  the  essoin  day  of  the  fourth  term.  (0 
And  although  proceedings  be  stayed  by  rule,  plaintiff  must  de« 
dare  within  the  year,  or  be  out  of  Court  (t?) 

After  aniDjanc-  A  declaration  delivered  after  injunction  obtained  in  a  Court 
of  Equity  is  considered  regular  ai  law  without  regard,  in 
a  Court  of  law,  to  any  consequences  of  disobedience  to  which 
the  plaintiff  may  have  subjected  himself  in  the  Court  of  Equity, 
and  therefore  a  rule  to  set  aside  a  dedaration  under  such  cir- 
cumstances was  itsdf  set  aside,  (u) 

13.  Of  plain-         If  the  plaintiff  be  not  ready  to  dedare  before  the  end  of  the 

tiff « obtaiDing  *_  ,  •'..  rf*!.!!-!/!! 

further  time  by  term  uoxt  after  the  term  or  vacation  m  or  of  which  the  defend* 
rule  to  declare.  ^^^  entered  his  appearance^  (within  which  time  we  have  seen  it 
is  probable  it  would  be  held  that  he  ought  regularly  to  de- 
clare 0(0?)  or  if  in  an  action  against  sevend,  all  have  not  ap- 
peared, or  one  or  more  has  not  been  served  or  arrested,  (y) 
or  if  the  plaintiff  be  doubtful  whether  it  is  expedient  to  proceed 
any  farther  in  the  action,  then,  provided  the  defendant  has  ap^ 
peared  in  due  time,  so  as  to  be  in  a  situation  to  sign  judgment  of 
non-pros,  but  not  otherwise,  (z)  the  plaintiff  should  now  in  all 
the  Courts,  on  or  before  the  last  day  of  such  second  term^  obtain 
from  the  Clerk  of  the  Rules  in  King's  Bench,  or  from  the  Se- 
condary in  Common  Pleas,  a  side  bar  rule  for  time  to  declare 

(q)  Bamet  v.  Jaekton,  1  Bine.  N.  C.  defendaat  to  sign  jodgmeot  of  noR*proft 

545 ;  3  Dowl.  404.     And  jet  in  such  whea  be  ha*  appeared  m  th§  term  wHmrem 

case  the  defendants  who  had  appeared  the  process  it  returnable,    A  defendant 

coald  not  have  non-prossed  the  plaintiflT,  cannot  sign  a  non-pros  for  not  declaring. 

Palmer  ▼•  Fcutal  and  anothm;  S  Dowl.  If  the  plaintiff  entered  an  appearance  jSr 

a07.  him.    In  S  Arch.  K.  B.  4th  ed.  893,  it  is 

(r)  1  Avth.  C.  P.  [68];    ad  qnfT§,  soggested,  tiiat  now  the  defendant  majr 

see  2  Arch.  K.B.  4th  ed.  893,  citing  perhaps  be  considered  entitled  to  sign  jadg- 

Price's  Prac.  t8S.  ment  of  non-pros  on  muring  hU  appear^ 

5  Taunt.  649;  Tidd,  417,  429.  anee  by  the  last  day  of  the  term  in  which 

tTidd,  999.  the  plaintiff  &houId  hare  dtektred,  or  even 

Home  T.  Took,  8  Dowl.  776.  at  any  time  aftor,  proTided  the  plainHff 

UniU   T.   Humtpkrey   and   offitn,  had  not  in  the  meanwhile  entered  an  ap- 

1.  639.  pearance  for  bfan  accordmg  to  the  sUtote, 

(x)  ilnts,  443,  444 ;    and  see  1  Arch,  see  Prico's  Prmc  S85.    Hot  in  1  Arch. 

C.  P.  [68].  C.  P.  [68],  it  IS  sugeested  that  process 

(if)  Richardton  ▼.  PoUen,  1  Hodge**  would  now  be  deemed  to  be  returnMe  at 

Hep.  75.  least  within  the  rule  of  H.  T.  9.  W.  4,  as 

(t)  Role  Hil.  9  Anne  ;    13  Car.  9,  to  dedaring  de  fone  «ys  on  the  day  on 

8tat,9|C.f,s,3,  which  only  mithorisei  a  which  It  b  serred  or  eiecated* 
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until  the  first  day  of  the  ensuing  tevm,(a)  or^  as  is  now  more    chap.  xv. 
frequent,  a  rule  for  a  month's  or  even  two  months'  time,  and  pay-    -.  '^"■'  °' 

mg  for  the  same  m  King  Bencbi  1*.  6ct,  or  in  Common  PleaSi 

2s.  6d*  {b)  A  copy  of  this  should,  to  save  the  expense  of  a  de- 
mand of  deckration,  be-  immediately  served  upon  the  defend- 
ant or  his  attorney  ;(c)  and  if  at  the  expiration  of  that  time 
the  plamtiff  be  still  not  ready  to  declare,  he  may  from  time  to 
time  obtain  similar  rules  for  further  time;  and  if  he  declare 
before  the  expiration  of  the  time  given  by  any  existing  rule, 
a  subsequent  judgment  of  non-pros  would  be  irregular,  (d) 
It  will  be  observed,  that  the  rule  is  only  drawn  up  on  the 
terms  of  the  defendant  not  being  in  custody,  and  therefore  it 
would  seem,  that  unless  some  special  circumstances,  and  upon 
a  rule  to  show  cause  why  time  could  not  be  obtained  in  an 
action  against  a  single  defendant,  time  to  declare  could  not  be 
obtained  if  he  be  a  prisoner*  But  we.  have  seen,  that  in  an 
action  against  several  defendants,  as  the  plaintiff  cannot  de- 
clare absolutely  against  aU^  in  consequence  of  his  not  having 
been  able  to  execute  process  against  one,  he  nrny^^e)  and 
indeed  must,  (/)  apply  for,  and  obtain  by  summons  an  order  or 
rule  for  further  time  to  declare  against  the  defendant,  who  is 
a  prisoner^  or  he  will  otherwise  be  supersedable ;  and  if  one  of 
several  defendants  has  not  been  served  or  arrested^  yet  unless 
the  plaintiff  obtain  a  rule  for  time  to  declare  against  the 
others,  he  would  be  out  of  Court  as  to  the  other  defendants 
at  the  end  of  a  year  after  the  return  day  of  the  first  writ  to 
which  they  had  duly  appeared,  (g) 


(a)InK.B.  Rcg.OeD.H.T.  9V^.4,r.aO,  expressly  orders,  **  that  t)^e  pUiuUff 
tamj  lisTC  a  mle  for  time  to  declare  in  tlie  Court  of  Excheqaer  as  well  as  in  other 
Gottrts,"  iee  Jerris's  Roles,  5f,  n.(ii),  acoordiog  to  which,  previous  to  this  mle,  the 
coarse  in  the  Excheqaer  was  to  obtain  time  to  declare  by  summon$  and  order  of  a 
baioD.    The  form  of  a  rale  is  thai:— 

Tomhlns  "J  On  the day  of i.d.  1855. 

v.       >     It  is  ordered,  that  the  plaintiff  have  time  [or  in  case  of  a  ucond  or  _,         ^ 

Jackson.  >  nthtequent  ^pptieati^,  "  further  Hme**]  to  declare  untU  the  first  day  In-  f  °^"^  ^^  '  '!|'^ 

dosiToof  the  next  tern,  [or  VMastday  inclusive  of  the  present  term/']  if  the  defend-  '*?'  '''^  ^^  ^^' 

ant  is  not  in  custody*  clare. 

By  the  Coart 

Side  bar.  (or  in  Common  Pleaa,  here  aay»)  "  In  the  Treasury  Chamber,  at  the  plain- 
tiff's instance." 


(6)  1  Arch,  K«B.  4th  ed.  819.    Two  &  Cress.  544}  WUliams  v.  Mahtwaring, 

monUis  in  RiAardton  v.  PoUm,  X  Hodge's  Barnes,  401 ;  Bamei  v.  Jackton  and  othen. 

Rep.  75.  1  Hodge's  Rep.  59 ;  1  Ring.  N.  C.  545  ; 

(e)  Tomee  ▼.  Fowl,  1  H.  Bla.  87.  3  Oowl.  404. 

(d)  Gray  v.  PeuneU,  X  Dowl.  120.  (f)  Bamn  w.Jaehm,  X  Hodge's  Rep. 

(•}  Reg.  Geo.  T.T,  5  W.  4,  r.  1 ;  Jer.  59  ;  X  Bing.  N.  C.  545 ;  3  Dowl.  404, 

RiUet,  85.  86.  S.  C. ;  anU,  445, 446 ;  Rickardfoa  v.  Fol- 

(/)  Morton  «•  Gray  mid  another,  9  B*  ten,  X  Hodge's  Rep*  75* 
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CHAP.  XV. 

Time  or 
Declaring.     SECT.  V, — PROCEEDINGS  BY  A  DEFENDANT  TO  COMPEL  PLAINTIFF 


V.  Proceedings 
by  a  defendant 
to  compel  the 
plaintiff  to  de- 
clare and  to 
enable  defend- 
ant to  sign  non- 
pros. 

1.  When  no 
rule  to  compel 
declaration  ne- 
cessary. 


TO  DECLARE^  OR  ENABLE  DEFENDANT  TO  SIGN  NON-PROS. 


2. 


Defendant  must  have  duly  ap- 
peared   • 

If  a  declaration  has,  in  fact, 
been  delivered,  judgment  of 
non-pros  cannot  be  signed 
d.  Of  setting  aside  judgment  of  non- 
pros  • . .  • 


449 


450 
id. 


No  rule  to  compel  plaintiff  to 

declare  necessary,   except  one 

peremptory  rule 448 

Written  demand  of  declaration, 

when  requisite  before  nonpros.       id, 

3,  Written  form  of  demand  of  a  de- 

claration       id, 

4.  Of  signing  judgment  of  non-pros.   449 

When  an  action  has  been  removed  from  an  inferior  Courts 
the  defendant  may  and  must^  in  order  to  compel  the  plaintiff* 
to  proceed  in  the  Court  abovci  obtain  and  serve  a  rule  to  de- 
clare, and  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  37,  orders,  that  such 
rule  may  be  given  within  four  days  after  the  end  of  the  term  in 
which  the  writ  (i.  e.  of  habeas  corpus,  or  re.  fa.  lo.  in  replevin,  &c. 
is  returned).  (A)  But  the  following  rule  expressly  orders  that 
it  shall  not  be  necessary  for  a  defendant  in  any  case  to  give  a 
rule  to  declare^  except  upon  removals  from  inferior  Courts,  (f ) 
Still,  however,  in  order  to  limit  the  number  of  rules  extending 
the  time  to  declare  on  behalf  of  the  plaintiff^  the  Reg.  Gen. 
Hil.  T.  2  W.  4,  r.  39,  orders,  that  the  defendant  may  in  all  the 
Courts  obtain  a  rule  to  declare  peremptorily ^Bxtii  that  the  same 
may  be  absolute  in  the  first  instance,  and  such  a  rule  binds  the 
plaintiff*  to  declare  before  the  end  of  the  term  in  which  such 
rule  is  made,  {k) 


2.  Written  de-  However,  the  Reg.  Gen.  Trin.  T.  1  W.  4,  r.  8,  orders,  that 
ration,°wbcif  *"  "^  judgment  of  non-pros  shall  be  signed  for  want  of  a  declarar 
requisite  before  tioUy  replication,  or  other  subsequent  pleading,  until /oter  days 
non-pros.  ^^^^  ^^^  demand  thereof  shall  have  been  made  in  writing  upon 

the  plaintiff^,  or  his  attorney,  or  agent,  as  the  case  may  be.  (J) 
We  have  seen  that  probably  the  Court  would  not  allow  such  a 


{h)  See  former  practice,  Jervls's  Roles,        (k)  Jerris's  Rules,  6t,  note  (o) ;  see 

bt,  note  (m).  form  of  snch  peremptory  role,  T.  Cbitty's 

h)  Res.  Oen.  Hil.  T.  S  W.  4,  r.  38,  Forms,  td  edit.  94,  95. 
and  Jervjrs  Rules,  52,  note  (o). 


(/)  Jervis's  Roles,  29,  note  (i).    The  form  of  demand  may  be  thos  :— 
3.  Form  of  de-        In  the  K.  B.,  [or  "  C.  P.,"  or  "  Exch."] 

mand  of  ajJe-  r  A.  B.,  plaintiff, 

claration.  Between  <  and 

C.  C.  D.,  defendant. 
The  defendant  demands  a  declaration  in  thu  caose,  otherwise  jodgment  of  non-pros. 
Dated  this  — «  day  of  -— ^,  a.d.  1835. 

Yoors,  &c. 
To  Mr.  E.  F.,  plaintiff's  attorney,  G.  H.,  defendant's  attorney, 

[or  "  agcnu"]  [or  "  agent"] 
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demand  to  be  made  until  the  expiration  of  the  term  next  after   ™^^'  ^^'- 

TlHR  OF 

that  in  which,  or  the  vacation  of  which,  the  service  or  arrest    dbclarino. 


was  made,  or  rather  a  previous  demand  would  be  irregular  as 
premature«(m) 

A  defendant's  attorney  should  not,  by  this  or  any  other  means, 
in  any  case  urge  a  plaintiff  to  declare,  unless  it  be  certain  that 
the  action  is  not  sustainable,  for  otherwise,  as  in  case  of  motions 
for  judgment  in  case  of  a  nonsuit,  a  defendant's  attorney  might 
injudiciously  frequently  occasion  a  judgment  against  his  client, 
which,  if  he  had  remained  passive,  would  never  have  been 
obtained. 

No  defendant  can  sign  judgment  of  non-pros  when  he,  hav-  4.  Of  signing 
ing  himself  neglected  to  appear  on  or  before  the  eighth  day  ^jJJjn^JJJ^"^  /^\ 
after  service  of  the  writ,  has  suffered  the  plaintiff  to  enter  an 
appearance  for  him,  nor  in  bailable  process,  where  he  has 
neglected  to  put  in  bail  in  eight  days  after  the  arrest,  (o)  And 
in  an  action  against  several  defendants  a  judgment  of  non-pros 
cannot  be  signed  until  all  have  appeared,  (p)  But  if  the  de- 
fendant has  duly  appeared  in  eight  days  after  service  of  a  writ 
of  summons,  or  has  duly  put  in  bail  above  in  eight  days  after 
arrest,  then  he  may  after  the  expiration  of  the  following  term 
deliver  a  written  demand  of  declaration,  and  after  the  expiration 
of  four  days  he  may,  without  any  rule  to  declare  except  in 
cases  of  removal  of  actions  from  an  inferior  Court,  sign  judg- 
ment of  non-pros,  unless  the  plaintiff  has  previously  obtained 
a  rule  for  further  time  to  declare.  (9) 

If  further  time  should  be  obtained  after  such  written  demand 
of  declaration,  the  defendant  may  sign  judgment  of  non-pros 
without  a  fresh  demand  of  declaration,  in  case  the  plaintiff 
does  not  declare  within  the  enlarged  time,  (r) 

But  a  defendant  cannot  in  any  case  sign  judgment  of  non-  Defendant  mast 
pros  for  not  declaring  after  the  expiration  of  a  year  from  the  ^^^^  ^^^y  ^P' 
return  day,  (or,  perhaps,  now  from  the  day  of  executing  of  the  ^^^ 
process,)  {s)  unless  indeed  the  plaintiff  has  obtained  further 
time  to  declare  by  rule  or  express  terms,  and  omits  to  declare 
within  such  extended  time ;  and  when  writs  had  a  return  day, 
judgment  of  non-pros  must  have  been  signed  within  a  year  after 


i: 


(m)  1  Arch.  C.  P.  69,  ante,  443,  444.  fign  jadgment  of  non-pros,  provided  he 

(fli)  See  in  general  Tidd,  9th  edit.  459,  appeared  before  the  end  of  second  term,  in 

460 ;  %  Arch.  K.  B.  4th  edit,  893,  case  plaintiff  has  not  previously  entered 

(o)  1  Arch.  C.  P.  [69]  ;  Arch.  K.  B.  appearance;  see  «  Arch.  K.  B.  4th  edit. 

vol.  ii.  4th  edit.  893 ;  Price's  Prac.  283.  893,  $ed  qu^re. 


Palmer  t.  Ferttel  and  another,  t         (r)  WelU  ▼.  Hare,  1  Dowl.  366. 

eii 

Google 


(p)  Palmer  v.  Ferttel  and  another,  t  (r) 

Dowl.  507.  (i)  Cooper  v.  Niat,  3  Bar.  &  Aid.  271 

(q)  In  Price's  Prac.  of  a.d.  1833,  p.  1  Chitty's  Rep.  669,  S.  C;  Reg.  Gen.  i 

f  S3,  it  is  suggested,  that  a  defendant  night  W.  4,  r.  35.                                          ~ 
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CHAP.  XV.    guch  return  day,  and  the  defendant  had  not  a  year  from  the 

Pbclarino.  time  of  his  putting  in  or  justifying  ba]K(0 
If  a  deciaratioD  If,  in  fact,  a  declaration  has  been  deliyered,  although  by  an 
judgment  0^^'  attorney  not  competent  to  act  in  the  Court  in  which  the  actbn 
non-pros  cannot  is  pending,  that  is  no  ground  for  signing  judgment  of  non-pros, 
be  signed.  ^^^  ^y^^  defendant  should  move  to  stay  the  proceedings  until 
a  proper  attorney  has  been  appointed.  («) 

5.  Of  setting  If  the  plaintiff  has  inadvertently  suffered  judgment  of  non- 
of  noii^^oT*"*  pros  for  not  declaring,  the  Court  will  in  general  on  motion  set 
it  aside  on  payment  of  costs,  upon  an  affidavit  that  the  plaintiff) 
at  the  commencement  of  the  action,  had  and  continues  to  have 
a  good  and  just  cause,  or  causes  of  action,  or  a  right  of  action 
on  the  merits,  and  it  is  advisable  also,  according  to  the  facts,  to 
show  indulgence  towards  the  defendant,  at  his  request,  pending 
the  action  and  any  express  promises,  letters,  &c.  And  unless 
the  defendant  swear  in  terms,  in  answer  to  the  rule,  that  he 
has  a  good  defence  on  the  merits,  or  that  he  paid  the  debt,  the 
Court  will  in  general  set  aside  the  judgment,  (x) 


SECT.  VI.— OF  THE  DECLARATION  ITSELF. 


First,  Chronological  statement  of  the 
recent  statutes  and  rules  affecting 
declarations,  &c 451 

Seeondty,  Sommary  and  observations 
upon  the  parts  of  a  deciaraiion. 


as  practically  altered  or  affected 
by  the  recent  statutes  and  rales  •  •  46f 
Thirdly,  Other  practical  matters  con- 
nected with  dcclarationi 489 


The  declaration       We  have  uext  to  examine  the  declaration  itself,  but  in  that 
by  Uirreccnt***^  attempt  we  shall  only  notice  those  few  alterations  in  practice 
statutes  and       affecting  declarations,  which  have  either  expressly  or  impliedly 
roles  in  general,  y^^  introduced  by  the  recent  statutes  and  rules  of  Court  in 
the  present  reign;  and  it  will  be  found  that  they  leave  tfii- 
touched  the  pstor  established  principles  which  I  have  attempted 
to  collect  in  a  previous  publication,  (y)  and  (with  the  exception 
of  the  new  forms  of  eomtnencements  and  more  concise  forms 
of  counts  OH  bills  of  exchange,  promissory  notes,  and  indebita- 
tus counts,  and  that  upon  an  account  stated,   and  the  total 
omission  of  the  quantum  meruit  and  quantum  valebant  counts^ 
and  the  avoidance  of  repetition  of  venue  or  place,  and  a  few  other 
very  small  alterations),  the  substance  of  each  entire  count  will 
continue  the  same  as  heretofore,  and  as  in  the  precedents  coU" 

(0  Cooper  ▼.  Ntoi,  3  Bar.  k  Aid.  271 ;  word  ww  leems  a  misprint  for  not. 

1  Chitty's  Rep.  669 ;  Tidd,  459 ;  Dax.  50.         (y)  See  Chitty  on  Pleading,  5th  edit. 

Cu)  Bayley  ▼.  T/umifuoii,  f  Dowl.  655.  three  volumes,  and  aee  the  6th  edition, 

(x)  Carteiun  ▼.  Hum$,  f  Dowl.  134.  more  particularly  adapted  for  the  use  of 

There  is  an  indistinctness  in  the  report  of  students  and  practitioners. 

Lord  Lyndhurst's  obserration^   and  the 


Digitized  by 


Google 


OF  THE  BECLARATIOK  ITSELF,  AND  RVLE8,  &C.  AFFECTING  IT.  451 

iained  in  the  wart  alluded  to.  And  it  will  be  found  to  be  a  CHAP.  XV. 
general  rule  that  the  nonobservance  of  these  new  rules,  or  of  DBciliiATioir 
the  forms  thereby  introduced,  do  not  constitute  a  defect  in  "'"•^- 
pleading  that  could  be  taken  advantage  of  by  a  demurrer,  but 
would  be  merely  an  irregularity  to  be  objected  to  by  summons 
or  motion  to  the  Court,  as  will  be  established  by  the  decisions 
that  the  variance  in  the  commencement  of  or  in  the  body  of  the 
declaration  of  the  form  of  action  ratying  from  the  writj(z)  or 
the  improper  introduction  in  the  body  of  the  declaration  of  a 
venue,  (a)  are  not  grounds  of  demurrer,  but  merely  of  applica- 
tion to  a  judge  or  the  Court.  Pleaders,  however,  should  not 
only  observe  the  alterations  expressly  prescribed,  but  also  in 
future  adopt,  on  all  occasions,  a  more  concise  mode  of  describe 
ing  facts,  so  that,  upon  the  whole,  pleadings  properly  framed 
will  be  more  concise  than  of  late  they  have  been.  One  general 
observation  affecting  all  declarations  in  mere  personal  actions 
may  here  be  made,  viz.  that  in  consequence  of  the  uniformity  of 
process  act,  2  W.  4,  c.  S9,  having  abolished  aU  prior  process 
in  personal  actions,  and  prescribed  new  forms  of  writs,  it  has 
become  necessary  not  only  in  the  commencement  but  in  the 
body  of  each  count  to  abandon  the  previous  names  and  descrip- 
tions of  process,  and  accurately  to  describe  the  new  writs  either 
by  name  or  in  substance  according  to  their  very  terms ;  and, 
therefore,  the  statement  in  a  declaration  in  scire  facias  on  a  re- 
cognizance of  bail,  that  the  action  had  been  commenced  by 
bill  (instead  of  stating  by  writ,  or  by  scire  facias,)  was  holden 
irregular  and  open  to  a  special  demurrer,  although  not  to  a 
general  denmrrer  or  a  writ  of  error.  (6) 


The  following  is  a  chronological  statement  of  the  recent  Ffnt,  Chronoio- 
rules  and  enactments  affecting  declarations : —  «*!?*'  »«a*«n»ent 

®  of  the  recent 

statuteB  and 

First. — Chronological  Statement  of  the  recent  Statutes  and     rnjes  affecting 
Rules  affecting  Declarations,  %c.  '^Zat^' 


Rcff.  Gen.  Triu.  T.  1  W.  4,  li- 
mfdng  ]eogth  and  pretcribing 
formt  of  declaratioiis  on  biUs  of 
exchange,  promisaory  notes,  com- 
mon counts,  account  stated,  and 
general  conclusion 45i 

Reg.  Oen.  HH.  T.  S  W.  4,  reg.  1, 


r.  40,  that  laying  venue  in  de- 
claration diflfereiit  to  that  in  ori- 
ginal writ  sliall  not  discbaige  the 

bail   453 

Reg.  Gen.  Hil.  T.  t  W.  4,  r.  4. 

grohibiting  long  recitals  of  writs 
I  declaration id. 


(t)  Jf«riAaU  T.  Tkcmn,  9  Bing.  678 ;  be  a  special  denuner. 

3  Moore  U  Scott,  98,  S.  C,  post.  (6)  Darling  v.  Gum<y,  t  Dowl.  S35, 

(a)  There  is,  however,  an  express  ex«  overruling  prior  decision  in  same  case  in 

oepcioa  in  trespass  qaare  daoaimi  freg^t,  t  Dowl.  101 ;  and  t  CnMip.  &  M.  ff6, 

for  if  the  declantioii  do  not  sUte  the  S.  C.  ^  and  see  Feaeoek  v.  Day,  vol.  iii. 

name  of  the  doae  or  abuttals  there  may  f91. 


Digitized  by 


Google 


453 


OF  THE  DECLARATION  ITSELF. 


CHAP.  XV.     4.  Reg.  Gen.  Mich.  T.  S  W.4,  reg. 
Of  thb  lb,   prescribing  formt  of  cotH' 

Declaration  mencing  a  declaration 

rrsBLr.  Declarations  to  be  entitled  of 

~" ' the  proper  Court,  and  of  the 

very  day  of  filing  or  de- 
livering same    

PreteriM  form  of  commence- 
ment of  a  declaration  on  a 

vrrlt  of  tummont 

The  like  on  a  capiat.. . • 
The  like  on  a  writ  of  de- 

tainer    

The  like  agptinst  several 
defendants,  one  ar- 
retted or  detained,  and 
the  other  terved  with  a 

copy  of  capias 

Pledges  at  conelution  to  be 
omitted 


5.  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1, 

all  pleadings  to  be  entitled  of 
the  day  when  pleaded,  and  shall 
be  entered  on  record  accord- 
ingly* unless  otherwise  ordered 

6.  Reg.  Gen.  Hil.T.  4  W.  4,  reg.  5, 

prohibiting  more  than  one  coout 
or  plea,  unless  there  be  actually 
two  distinct  subjects  matter 
of  complaint,  or  two  distinct 
grounds  of  defence  to  be  estab- 
lished     

Instances  as  illustrations  when 
or  not  teveral  eountt  may 

be  admitted 

But  count  upon  an  account 
stated  allowed  to  be  added 
And  teveral  breaches  of  the 
same  contract  are  still  ad- 
missible     

Instances     as     illustrations, 
when  or  not  teveral  pleat 

shall  be  admissible 

But  the  examples  are  to  be 
considered  as  merely  illus- 
trative and  not  restrictive 
of  prineiplet  of  the  rules  .  • 
7.   Ref.  Gen.  Hil.  T.  4  W.  4,  r. 
6,  if  rule  5  be  violated,  the 


Reg.  Gen. 
Trin.T.lW.4, 
limiting  the 
length  and  pre- 
scribing the 
forms  of  decla- 
tions  on  bills  of 
exchange,  pro- 
missory notes, 
common  counts, 
account  stated, 
and  general 
conclusion. 


454 

id. 
id. 
id. 

435 
id. 

id. 

id. 

id. 
457 

id. 

id. 

id. 


opponent  may  obtain  a  judgt^t 
order  for  ttriking  out  the  teeond 
count  or  plea,  with  costs,  unless, 
&c 458 

8.  Reg.  Gen.  Hil.  T.  4  W.  4.  r.  7, 
the  party  who  has  pleaded  se- 
veral counts  or  pleas,  and  fails 
in  proving  a  distinct  matter  in 
support  of  each,  shall  pay  the 
opponent  costs ;  and  if  he  shall 
not  bona  fide  have  retained  a 
ucond  count  or  plea,  under  pre- 
tence that  he  could  prove  a  dis- 
tinct cause  of  action,  or  ground 
of  defence,  and  fail  in  esta- 
blishing the  same,  and  the  judge 
who  tries  the  cause  shall  to  cer- 
tify, then  the  partv  so  impro- 
perly pleading  shaU  even  lose 
the  costs  of  the  issues  upon 
which  be  succeeds   id. 

9.  Reg.  Gen,  Hil.  T.  4  W.  4,  r.  8, 
venue  in  margin  shall  suffice, 
and  prohibiting  repetition  of 
venue  in  body 459 

10.  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  SO, 
prescribed  form  of  commence- 
ment of  declaration  in  fresh  ac- 
tion, after  a  plea  of  nonjoinder .    id. 

11.  Jd.  reg.  4,  sUtement  in  a  decla- 
ration on  a  policy  of  insurance 
of  the  interett  in  several  persons, 
or  some  of  them,  in  ttie  alterna- 
tive       id. 

IS.  Id.  reg.  5.  In  tretpau  the 
name  of  dose  or  abuttals  must 
be  stated  in  declaration  in  tres- 
pass, or  defendant  may  demur 
specially 460 

13.  Alteration  in  form  of  declaration 
by  Stat.  3  &  4  W.  4,  c«  4S,  s. 
IS,  when  defendant  described 
by  initial  or  contraction  of  Chris- 
tian name  in  a  written  document    id^ 

14.  Analytical  summary  of  the  se- 
veral recent  alterations  in  de- 
churatioiis id* 

15.  Consequences  of  deviations  from 
the  rules 46t 


The  first  modern  step  towards  improvement  will  be  found  in 
the  Reg.  Gen.  of  Trin.  T.  1  W.  4,  which  was  promulgated  by 
all  the  judges,  under  the  assumption  that  the  11  G.  4  and  1 
W.  4y  c.  70,  s.  11,  empowered  them  to  make  rules  affecting 
pleadings  as  well  as  practice.  The  rules  and  orders  are  as 
follows. 

"  Whereas  declarations  in  actions  upon  bills  of  exchange, 
''  promissory  notes,  and  the  counts  usually  called  the  common 
*'  counts,  occasion  unnecessary  expense  to  parties  by  reason  of 
**  their  length,  and  the  same  may  be  drawn  in  a  more  concise 
**  form :  Now  for  the  prevention  of  such  expense,  it  is  or- 
^'  dered,  that  if  any  declaration  in  assumpsit^  hereafter  filed  or 
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"  delivered,  and  to  which  the  plaintiff  shall  not  be  entitled  to  a  CHAP.  XV. 
**  plea  as  of  this  term,  being  for  any  of  the  demands  mentioned  dkclahation 
"  in  the  schedule  of  forms  and  directions  annexed  to  this  order,  't»elp. 
'*  or  demands  of  a  like  nature,  shall  exceed  in  length  such  of 
'^  the  said  forms  set  forth  or  directetl  in  the  said  schedule,  as 
"  may  be  applicable  to  the  case,  or  if  any  declaration  in  debt 
"  to  be  so  filed  or  delivered  for  similar  causes  of  action,  and 
'*  for  which  the  action  of  assumpsit  would  lie,  shall  exceed 
*'  such  length,  no  costs  of  the  excess  shall  be  allowed  to  the 
*'  plaintiff  if  h^  succeeds  in  the  cause,  and  such  costs  of  the 
*^  excess  as  have  been  incurred  by  the  defendant  shall  be 
"  taxed  and  allowed  to  the  defendant,  and  be  deducted  from 
''  the  costs  allowed  to  the  plaintiff;  and  it  is  further  ordered, 
*'  that  on  the  taxation  of  costs,  as  between  attorney  and  client, 
*'  no  costs  shall  be  allowed  to  the  attorney  in  respect  of  any 
"  such  excess  of  length,  and  in  case  any  costs  shall  be  payable 
*'  by  the  plaintiff  to  the  defendant,  on  account  of  such  excess, 
'*  the  amount  thereof  shall  be  deducted  from  the  amount  of 
"  the  attorney's  bill."  The  rule  then  prescribes  the  forms  of  the 
counts  on  bills  of  exchange,  promissory  notes,  and  of  the  com- 
mon counts  for  goods,  work,  money  lent,  money  paid,  money  had 
and  received,  and  on  an  account  stated,  with  the  common  con- 
clusion, and  concludes  by  recommending  that  counts  on  bills  and 
notes  be  placed  first  in  the  declaration,  and  that  the  common 
conclusion  shall  apply  to  them  also.  These  forms,  as  well  in  as- 
sumpsit as  in  debt,  are  still  to  be  observed,  with  the  exception 
that  since  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  all  the  statements 
of  venue  in  the  body  of  each  count  are  to  be  omitted. 

The  next  improvement  was  introduced  by  Reg.  Gen.  Hil.  2.  Reg.  Oen. 
Term,  2  W.  4,  Reg.  I.  rule  40,  ordering  that  "  a  declaration,  "|e2;*tuYt'  ^' 
^'  laying  the  venue  in  a  different  county  from  that  mentioned  in  every  venue  or 
"  the  process,  shall  not  be  deemed  a  waiver  of  the  bail."    But  fe^nrtoTaf  ^" 
that  rule  only  applied  to  actions  in  the  King's  Bench  by  origi-  in  wrjt,  shall 
nal  writ,  now  abolished  by  2  W.  4,  c.  39.  (c)  Sie  bSi.  ""^^ 

The  Reg.  Gen.  r.  4,  of  the  same  term,  also  ordered,  that  the  s.  Reg.  Gen. 
rules  heretofore  made  in  the  Courts  of  King's  Bench  and  Com-  '^'l*  '^'  ?.?f*  '*• 
mon  Pleas  respectively,  for  avoiding  long  and  unnecessary  re-  ing  ipnp  recital 
petitions  of  the  original  writ  in  certain  actions  therein  men-  ?[[  dcdaratiott!*' 
tioncd,  '^  shall  be  extended  and  applied  in  the  Courts  of  King's 


(c)  Jervis's  Rules,  53,  note  (f)). 

Yop.  m.  0  0 
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OF  THE  DECLARATION  IT8B((F. 


CHAP.  XV. 
Of  tiir 

DlCLA  RATION 
ITSELF. 


"  Bench  and  Common  Pleas^  and  Exchequer  of  Pleas,  to  all 
"personal  and  muxed  aciions,(d)  and  that  in  none  of  such 
"  actions  shall  the  original  writ  be  repeated  in  the  declara- 
*^  tion,  {il)  but  only  the  nature  of  the  action  stated  in  manner 
"  following,  viz. '  A.  B,  was  attached  to  answer  C.  D.  in  a  plea 
<< '  of  trespass/  [or  '  in  a  plea  of  trespass  in  ejectment,'  or  as 
*^  the  case  may  be,]  and  any  further  statement  shall  not  be  al- 
'Mowed  in  costs.'*  This  rule  still  applies  to  and  in  efiect 
shortens  declarations  in  ejectment  in  the  Courts  of  King's 
Bench  and  Common  Pleas ;  but  as  the  uniformity  of  process 
act,  ft  W.  4,  c.  39,  abolished  the  proceeding  by  original  writ  in 
personal  actions,  the  utility  of  this  last  rule  has  now  in  a  great 
measure  been  superseded. 


4.  Reg.  Gen. 
Micb.  T.  3  W 
4,  reg.  15,  pie- 
scribing  forms 
of  commencing 
a  declaratiou. 


Declarations  to 
be  tntilled  of 
the  proper 
Court  and  of 
the  very  day  of 
filing  or  delifer- 
log  declaration. 


The  uniformity  of  process  act,  3  W.  4,  c.  39,  having  abo- 
lished all  the  prior  writs,  and  introduced  others  in  lieu,  it  be- 
came expedient,  in  order  to  secure  uniformity  in  declaring,  for 
the  judges  to  prescribe  new  forms  of  commencing  declarations, 
and  therefore  the  rule  Mich.  T.  3  W.  4, 1,  r.  15,  was  promul- 
gated as  follows :  '*  It  is  further  ordered,  that  every  declara- 
*'  tion  shall  in  future  be  intituled  in  the  proper  Courts  and  of 
"  the  day  of  the  month  and  year  on  which  it  is  filed  or  deli- 
'^  vered,  and  shall  commence  as  follows/' 


Declaration  (\fter  Sumtnons. 
"  [Venue."}  A.  B.  by  E.  F.  his  attorney  [or  '  in  his  own  pro- 
declaration  on  a  "  *  per  person*]  complains  of  C.  D.  who  has  been  summoned  to 
writ  of  sum-      ic  answer  the  said  A.  B.  &c." 


Form  of  com- 
mencement of 


Do.  on  a 
capias. 


Declaration  after  Arres(,  where  the  Party  is  not  in  Custody. 
"  [Venue.l  A.  B.  by  £.  F.  his  attorney  [or  *  in  his  own  pro- 
**  *  per  person*]  complains  of  C.  D.  who  has  been  arrested  at 
^'  the  suit  of  the  said  A.  B.  &c." 


Do.  on  a  writ 
of  detainer. 


Declaration  where  the  Party  is  in  Custody. 
"  [Venue.']  A.  B.  by  E.  F.  his  attorney  [or  *  in  his  own  pro- 
**  *  per  person']  complains  of  C.  D.  being  detained  at  the  suit 
^'  of  A.  B.  in  the  custody  of  the  sheriff  [or  *  the  Marshal  of  the 
**  *  Marshalsea  of  the  Court  of  King's  Bench,'  or  the  *  Warden 
•^'oftheFleetT 


(d)  Including  therefore  declarations  in 
^eeiment,  and  therefore  it  would  be  ir- 
regular to  recite  the  supposed  writ  in 


such  declaration  ;  see  the  proper  forms  of 
declarations  in  ejectment,  Chitty  on 
Pleading,  6tb  edit,  vol.  ii. 
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Dechr^iiion  after  ike  Arrest  of  one  or  mare  Defendant  or  CHAP.  XV. 
Defendants,  and  where  one  or  more  other  Defendant  or  De-  d,j^Ja"][tion 
fendants  shall  have  been  served  only  and  not  arrested.  itself. 

"  [Venue.]  A.  B.  by  E.  F.  his  attorney  [or  *  in  his  own  proper  Do.  against  se- 
''  person'}  complains  of  CD.  who  has  been  arrested  at  the  ants,  one 
«  suit  of  the  said  A.  B.  [or  '  being  detained  at  the  suit  of  the  «^^^«^  °^^^ 
^'  *  said  A.  B.'  ^c.  as  before]  and  of  6.  H.  who  has  been  served  the  other  terved 
"  with  a  writ  of  capias  to  answer  the  said  A.  B.  &c."  rapia^''''^  **^ 

**  And  that  the  entry  of  pledges  to  prosecute,  at  the  con-  Pledges  at  con- 
''  elusion  of  the  declaration,  shall  in  future  be  discontinued.*'      omitted.^ 

Under  the  authority  of  3  &  4  W.  4,  c.  43,  s.  1,  which  ena-  5.  Reg.  Gen. 
bled  the  judges  to  promulgate  rules  affecting  pleadings,  several  ^jl]^[^x]\^* 
very  important  rules  relating  to  declarations  and  pleadings  were  pleadings  to 
promulgated  in  Hil.  Term,  4  W.  4,  viz.  by  Reg.  1,  «  Every  ^Je^da^when 
'*  pleading f  as  well  as  the  declaration,  (e)  shall  be  intituled  of  pleaded,  an^ 
**  the  day  of  the  month  and  year  wften  the  same  was  pleaded,  on  record  ac- 
"  and  shall  bear  no  other  time  or  date,  and  every  declaration  ^^^u^'^f,*^'""^"' 
'^  and  other  pleading  shall  also  be  entered  on  the  record  made  dered. 
"  up  for  trial,  and  on  the  judgment  roll,  under  the  date  of  the 
'^  day  of  the  month  and  year  when  the  same  respectively  took 
'*  place,  and  without  reference  to  any  other  time  or  date,  unless 
**  ethen^ise  specially  ordered  by  the  Court  or  a  judge." 

Reg.  6  recites  thus :  ''  And  whereas  by  the  mode  of  plead-  6.  Reg.  Gen. 
*Mng  hereinafter  prescribed,  the  several  disputed  facts  mate- JJg;^*^^'*' 
''  rial  to  the  merits  of  the  case  will,  before  the  trial,  be  brought 
"  to  the  notice  of  the  respective  parties  more  distinctly  than 
"  heretofore,  and  by  the  said  act  of  the  3  &  4  W.  4,  c.  4S, 
'*  8.  S3,  the  powers  of  amendment  at  the  trial  in  cases  of  va- 
**  riance  in  particulars  not  material  to  the  merits  of  the  case, 
**  are  greatly  enlarged.*'   And  then  the  rule  orders  that  "  Seve-  Prohibiting 
"  ral  counts  shall  not  be  allowed,  unless  a  distinct  subject'  ™«>re  *^o*  one 

•^  count  or  plea^ 

''  matter  of  complaint  is  intended  to  be  established  in  respect  unless  there  be 
"  of  each ;  nor  shall  several  pleas,  or  avowries,  or  cognizances  JuUnct  s^ubject- 
'*  be  allowed,  unless  a  distinct  ground  of  answer  or  defence  is  matters  of  com- 
**  intended  to  be  established  in  respect  of  each.  dtttinct^gnmnds 

'*  Therefore  counts  Tounded  on  one  and  the  same  principal  of  defence. 
''  matter  of  complaint,  but  varied  in  statement,  description,  or 
''  circumstances  only,  are  not  to  be  allowed. 

''  Ex.  gr.  Counts,  founded  upon  the  same  contract,  described  lliustratiTe  in- 


(«)  See  the  prior  rale  as  to  declarations,  ante,  454. 
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''  in  one  as  a  contract  without  a  condition,  and  in  another  as 
'^  a  contract  with  a  condition^  are  not  to  be  allowed,  for  they 
''  are  founded  on  the  same  subject-matter  of  complaint,  and  are 
^'  only  variations  in  the  statement  of  one  and  the  same  contract. 

*^  So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill 
'*  of  exchange  in  payment,  according  to  the  contract  of  sale  for 
*^  goods  sold  and  delivered,  and  for  the  price  of  the  same 
"  goods  to  be  paid  in  money,  are  not  to  be  allowed. 

*^  So  counts  for  not  accepting  and  paying  for  goods  sold, 
"  and  for  the  price  of  the  same  goods,  as  goods  bargained  and 
"  sold,  are  not  to  be  allowed. 

'^  But  counts  upon  a  bill  of  exchange  or  promissory  note, 
*'  and  for  the  consideration  of  the  bill  or  note  in  goods,  money, 
''  or  otherwise,  are  to  be  considered  as  founded  on  distinct 
"  subject-matters  of  complaint ;  for  the  debt  and  security  are 
"  different  contracts,  and  such  counts  are  to  be  allowed. 

"  Two  counts  upon  the  same  policy  of  insurance  are  not  to 
'^  be  allowed. 

**  But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
'^  money  bad  and  received,  to  recover  back  the  premium  upon 
"  a  contract  implied  by  law,  are  to  be  allowed. 

''  Two  counts  on  the  same  charter-party  are  not  to  be  al- 
*^  lowed. 

*'  But  a  count  for  freight  upon  a  charter-party,  and  for 
*'  freight  pro  rata  itineris,  upon  a  contract  implied  by  law,  are 
**  to  be  allowed. 

^'  Counts  upon  a  demise,  and  for  use  and  occupation  of  the 
"  same  land  for  the  same  time,  are  not  to  be  allowed. 

**  In  actions  of  tort  for  misfeazance,  several  counts  for  the 
"  same  injury,  varying  the  description  of  it,  are  not  to  be 
''  allowed. 

**  In  the  like  actions  for  nonfeazance,  several  counts,  founded 
'*  on  varied  statements  of  the  same  duty,  are  not  to  be  allowed. 

''  Several  counts  in  trespass,  for  acts  committed  at  the  same 
"  time  and  place,  are  not  to  be  allowed. 

*'  Where  several  debts  arc  alleged  in  indebitatus  assumpsit 
''  to  be  due  in  respect  of  several  matters,  ex.  gr.  for  wages,  work 
**  and  labour  as  a  hired  servant,  work  and  labour  generally, 
"  goods  sold  and  delivered,  goods  bargained  and  sold,  money 
*'  lent,  money  paid,  money  had  and  received,  and  the  like,  the 
"  statement  of  each  debt  is  to  be  considered  as  amounting  to  a 
*'  several  count,  within  the  meaning  of  the  rule  which  forbids 
''  the  use  of  several  counts,  though  one  promise  to  pay  only  is 
'^  alleged  in  consideration  of  all  the  debts* 
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"  Provided  that  a  count  for  money  due  on  an  account  stated    CHAP.  XV. 
''  may  be  joined  with  any  other  count  for  a  money  demand^   D£claration 
"  though  it  may  not  be  intended  to  establish  a  distinct  subject-        "'"^''' 
"  matter  of  complaint  in  respect  of  each  of  such  counts.  ^^^  Jj^"^ 

*'  The  rule  which  forbids  the  use  of  several  counts  is  not  to  added. 
**  be  considered  as  precluding  the  plaintiff  from  alleging  more  &»«;««  brcuchcs 
**  breaches  than  one  of  the  same  contract  in  the  same  count. 

*^  PleaSy  avowries,  and  cognixances^  founded  on  one  and  the  lostances  by 
"  same  principal  matter,  but  varied  in  statement,  description,  JT"^ wUnor* 
''  or  circumstances  only,  (and  picas  in  bar  in  replevin  are  within  not  wmto/ 
«  the  rule,)  are  not  to  be  allowed.  'SS^ill^ 

^*  Ex.  gr.  Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem, 
''  are  both  pleas  of  payment  varied  in  the  circumstances  of  time 
*^  only,  and  are  not  to  be  allowed. 

^'  But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of 
^*  release,  are  distinct,  and  are  to  be  allowed. 

"  Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in 
'*  discharge  of  the  plaintiff's  demand,  and  of  an  agreement  to 
*'  accept  the  security  of  C.  D.  for  the  like  purpose^  are  abo 
'^  distinct,  and  to  be  allowed. 

'*  But  pleas  of  an  agreement  to  accept  the  security  of  a  third 
**  person  in  discharge  of  the  plaintiff's  demand,  and  of  the 
*'  same  agreement,  describing  it  to  be  an  agreement  to  for- 
''  bear  for  a  time,  in  consideration  of  the  same  security,  are  not 
'^  distinct,  for  they  are  only  variations  in  the  statement  of  one 
*^  and  the  same  agreement^  whether  more  or  less  extensive,  in 
"  consideration  of  the  same  security,  and  not  to  be  allowed. 

**  In  trespass  quare  clausum  fregit,  pleas  of  soil  and  freehold 
''  of  the  defendant  in  the  locus  in  quo,  and  of  the  defendant's 
''  right  to  an  easement  there,  pleas  of  right  of  way,  of  common 

of  pasture,  of  common  of  turbary,  and  of  common  of  estovers, 
*^  are  distinct,  and  are  to  be  allowed. 

**  But  pleas  of  right  of  common  at  all  times  of  the  year,  and 
''  of  such  right  at  particular  times,  or  in  a  qualified  manner,  are 
*^  not  to  be  allowed. 

**  So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying 
*^  the  termini  or  the  purposes,  are  not  to  be  allowed. 

*^  Avowries  for  distress  for  rent,  and  for  distress  fot  damage 
''  feasant,  are  to  be  allowed. 

"  But  avowries  for  distress  for  rent,  varying  the  amount  of 
*'  rent  reserved,  or  the  times  at  which  the  rent  is  payable,  are 
'^  not  to  be  allowed.'* 

t  The  examples 

The  examples  in  this  and  other  places  specified  are  given  ^^  <o  limit  the 
as  some  instances  only  of  the  application  of  the  rules  [^Pj^whicl^j^^'g^^*  * 
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458  OF  THE  DECLARATION  ITSELF. 

CHAP.  XV.    they  relate^  but  the  principles  contaioed  in  the  rules  are  not 
Declaration  to  be  Considered  as  restricted  by  the  examples  specified. 


7.  Reg.  Gen.  ^^  Order  to  enforce  this  fifth  rule,  reg.  6  orders  as  follows: — 
^i'l'^t^;**  "Where  more  than  one  count,  plea,  avowry,  or  cognizance, 

rule6.  Ifruleo  «    ,     „  ,  ,  ,    .  .   i     .  «    i  i. 

be  violated  the      shall  have  been  used  m  apparent  violation  of  the  preceding 

obuTirrj*^*  '*  rule,  the  opposite  party  shall  be  at  liberty  to  apply  to  ^jndge, 

ordtrforuriking  ^*  Suggesting  that  two  or  more  of  the  counts,  pleas,  avowries,  or 

colnt^lua       "  cognizances,  are  founded  on  the  same  subject-matter  qfcom- 

with  costa,  un-    "  plaint,  or  ground  of  answer  or  defence,  for  an  order  that  all  the 

«■*»    c.  „  counts, pleas,  avowries,  or  cognizances  introduced  in  violation  of 

"  the  rule  be  struck  out  at  the  cost  of  the  party  pleading;  (/) 

*'  whereupon  the  judge  shall  order  accordingly,  unless  he  shall 

"  be  satisfied  upon  cause  shown,  that  some  distinct  subject- 

*^  matter  of  complaint  is  bon&  fide  intended  to  be  established 

"  in  respect  of  each  of  such  counts,  or  some  distinct  ground  of 

"  answer  or  defence  in  respect  of  each  of  such  pleas,  avowries, 

''  or  recognizances,  in  which  case  he  shall  indorse  upon  the 

"  summons,  or  state  in  his  order,  as  the  case  may  be,  that  he  is 

*'  so  satisfied ;  and  shall  also  specify  the  counts,  pleas,  avowries, 

**  or  cognizances  mentioned  in  such  application,  which  shall  be 

«  allowed." 

8.  Reg.  Gen.  In  Order  still  more  effectually  to  enforce  the  5th  rule,  the 
rule  7*  The'  *'  ^^  ^^^  orders  that "  Upon  the  trial,  where  there  is  more  than 
partjr  who  ha*  **  One  couut,  plea,  avowry,  or  cognizance  upon  the  record,  and 
counJ  o/pIcM,  "  *^®  party  pleading  fails  to  establish  a  distinct  subject-matter 
and  fails  in  "  of  Complaint  in  respect  of  each  count,  or  some  distinct  ground 
tinct  matter  in  **  of  auswcr  or  defence  in  respect  of  each  plea,  avowry,  or  cog- 
support  of  each,  «  nizancc,  a  verdict  and  judgment  shall  pass  against  him  upon 

shall  pay  the  op-  .         '  ,  ^       ^  .  U-   1      U         I     ll 

poncnt's  costs;  '' cach  count,  plea,  avowry,  or  cognizance,  which  be  shall 
"hal/notlo^^  "  J^ave  so  failed  to  establish,  and  he  shall  be  liable  to  the  other 
fide  retain  a  se-  '«  party  for  all  the  costs  occasioncd  by  such  count,  plea,  avowry, 
der  pretence^ '  **  ^^  cognizaucc,  including  those  of  the  evidence  as  well  as  those 
'  TOTc  Vdi"'^  "  ^^  ^^^  pleadings  :  (g)  and  farther,  in  all  cases  in  which  an  ap- 
cause  of  action  ^'  pHcation  to  a  judgc  has  been  made  under  the  preceding  rule^ 
fcwe^andm'  "  ^"^  *"y  count,  plea,  avowry,  or  cognizance,  allowed  as  afore- 
in  establishing  *'  Said  upou  the  grouud  that  some  distinct  subject-matter  of 
thejud'^'who    "complaint  was  bond  fde  intended  to  be  established  at  the 

(/)  See  post  as  to  applications  under  case  of  a  judge's  order  lo  strike  out  such 

this  rule  to  strike  out  counts.    It  could  count,  occasion  to  the  plaintiff  an  expense 

scarcely  have  been  anticipated  that  the  of  upwards  of  4/. 

mere  introduction  of  renue  in  the  body  of  (g)  This  part  of  this  nile  is  the  same 

8  declaration  or  of  a  count  thus,  "  And  in  effect  as  Reg.  Gen.  Hil.  T.  4  W.  4,  r. 

also  in   the  sum  of  £ ,  for  work  and  74,  po$tf  476|  477. 


labour  and  materials  found/'  shoold,  in 
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"  trial  in  respect  of  each  count  so  allowed,  or  some  distinct    CHAP.  XV. 
"  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  iyt,chAKATwv 
"  or  cognizance,  so  allowed,  if  the  Court  or  judge  before  whom       "sslp. 
**  the  trial  is  had  shall  be  of  opinion  that  no  such  distinct  sub-  shall  try  the 
**  ject-matter  of  complaint  was  bona  fide  intended  io  be  esta-  ^^y;  thcnthe 
**  bUehed  in  respect  of  each  count  so  allowed,  or  no  such  distinct  V^^^y  'j'  ''"P"'- 
*'  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  shaifiose'the^ 
"or  cognisance,  so  allowed,  and  shall  so  certify  before  final  costs  of  the  ia- 

o  I  11.  Ill  sues  upon  which 

*  judgment;  such  party  so  pleadmg  shall  not  recover  any  costs  be  succeeds. 
''  upon  the  issue  or  issues  upon  which  he  succeeds  arising  out 

'' of  any  count,  plea,  avowry,  or  cognizance,  with  respect  to 
**  which  the  judge  shall  so  certify.*' 

Reg.  8.  orders—'*  The  name  o/sl  county  shall  in  all  cases  be  9.  Reg.  Gen. 

*  stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to  be  J^*^*  ^ordtrin  *' 
''  the  venue  intended  by  the  plaintift*,  and  no  venue  shall  be  when  vmue  in 
"  stated  in  the  body  of  the  declaration,  or  in  any  subsequent  "^si** »»«"  *"f- 
''  pleading :  Provided,  that  in  cases  where  local  description  is 

^*  now  required,  such  local  description  shall  be  given." 

Reg.  30,  orders — *'  In  all  cases  under  the  3  &  4  W.  4,  c.  42,  10.  Reg.  Gen^ 
"  8.  10,  in  which,  after  a  plea  in  abatement  of  the  nonjoinder  ^oj'^etcribhig'^* 
"  of  another  person,  the  plaintiff*  shall,  without  having  proceed-^  form  ofcom- 
'*  ed  to  trial  on  an  issue  thereon,  commence  another  action  Dedanulon  in 
"  against  the  defendant  or  defendants  in  the  action  in  which  ^'^•^'';^j®^^^^ 
'^  such  plea  in  abatement  shall  have  been  pleaded,  and  the  per-  joinder. 
"  son  or  persons  named  in  such  plea  in  abatement  as  jobt  con- 
''  tractors,  the  commencement  of  the  declaration  shall  be  in 
**  tlie  following  form : — 

"  [VenueJ]   A.  B.,  by  E.  F.  his  attorney,  [or, '  in  his  own  Tiie  prescribed 
"proper  person,' &c.]  complains  of  CD.  and  G.  H.,  who  [^g^n'*^  .^^i"" 
"  have  been  summoned  to  answer  the  said  A.  B.,  and  which  action  after  a 
"  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-  pJ^^^I"  **'^^" 
"  joinder  of  the  said  G.  H.'*  &c.    [The  same  form  to  be  used 
mutatis  mutandis  in  cases  of  arrest  or  detainer.] 

Then  the  same  general  rule  of  Hil.  T.  4W.4,  reg.4,  pre-  11.  Aeg.  Gen* 
scribes  rules  relative  to  pleadings  in  particular  actions,  and  as  JJg.'J.'sutel*' 
regards  declarations,  as  follows :— Reg.  4.   "In  actions  on  mentinaDe- 
**  policies  of  assurance,  the  interest  of  the  assured  may  be  policy  of  ^ 


r  assur- 


"  averred  thus :  *  That  A.  B.  C.  and  D.  or  some  or  one  of  them,  -n*^*  o^  ^«  '«- 

terest  m  several 


**  ^  were  or  was  interested/  &c.    And  it  may  also  be  averred  persons  or  tome 
*• '  That  the  insurance  was  made  for  the  use  and  benefit  and  on  jft^^^jj"/ 
'< '  the  account  of  the  person  or  persons  so  interested.'    Before 
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Of  tHE  DECtARATtON  itSELF. 


CHAP.  XV.  this  rule,  such  mode  of  averring  the  interest  in  several  persons, 

Declaration  or  some  of  theui,  in  the  alternative^  would  have  been  demur- 

"'"-''  rable. 

12.  Reg.  Gen.  In  Trespass. — "  In  actions  of  trespctss  quare  cktusum  /regit 

nameortbuttals  "  *^®  ^'^^^  ^^  phce  in  which,  8cc.  must  be  designated  in  the 

"h**  *?  V*^^  "  declaration  by  name  or  abuttals,  or  other  description,  in 

^  *"•  s)  u  failure  whereof  the  defendant  may  demur  specially.'*  (g) 


IS.  Alteration 
in  form  of  De- 
claration by 
Statute  3  &  4 
W.  4,  c.  42, 

S.  12,88  to 

iniliali. 


There  is  one  express  regulation  respecting  the  forms  of  de« 
clarations  introduced  by  statute  3  &  4  W.  4,  c.  42,  s.  Vi,  which 
enables  a  plaintiff  in  an  action  upon  any  written  instrument  to 
designate  any  party  to  it  by  the  same  initial  letter  or  letters  or 
contraction  of  the  cliiistian  or  first  name  or  names  in  such 
instrument,  instead  of  stating  the  christian  or  first  name  or 
names  in  full. 


14.  Anaiyitcal 
tummary  of  the 
several  recent 
alterations  in 
Declarations. 


The  alterations  introduced  by  these  recent  rules  and  enact-^ 
mentSy  as  they  affect  i\ie/o}*ms  and  requisites  of  Declarations, 
may  be  thus  analyzed  and  abbreviated  :  in  all  other  respects  the 
preceding  principles,  rules,  and  forms,  are  to  be  strictly  observed. 

1.  Declarations  must  be  tM/f7i//^c/ in  the  particular  Court;  as 
thus :  "  In  the  King's  Bench,"  "  In  the  Common  Pleas,"  «  In 
the  Exchequer  of  Pleas/'  and  in  K.  B.,  not,  as  before,  in  the 
name  of  the  chief  clerk.  Reg.  Gen.  Mich.  T.  3  W.  4,  r.  15, 
ante,  454. 

2.  Must  be  intituled  of  the  particular  day  on  which  they  are 

actually  delivered  or  filed ;  as  thus :  "  On  the day  of 

A.D.  1835."  (A) 

3.  The  Venue  is  to  be  stated  in  the  margin,  as  heretofore, 
but  is  not  to  be  stated  in  the  body  of  the  declaration,  or  the 
statement  may  be  struck  out  on  summons,  but  is  not  cause  of 
demurrer.  But  in  trespass  quare  clausumfregit  the  close  must 
be  designated  by  name  or  abuttals,  or  the  defendant  may  demur 
specially.    Reg.  Gen.  Hil.  T.  4  W.  4,  supra. 

4.  The  Commencement  should  be  in  one  of  the  newly-pre- 
scribed concise  forms,  or  the  declaration  may  be  set  aside  as 
irregular,  though  not  demurred  to  on  that  ground.  Reg.  Gen* 
Mich.  T.  3  W.  4,  reg.  15,  atUe,  454,  455. 

5.  On  written  instruments,  when  the^rW  name  is  written  by 


(g)  As  to  the  mode  of  describing  bj 
abuttals,  see  Cliiltj  on  Pleading,  vol.  ii. 
Index — Abuttals.  In  Lcmpriere  f.  //iim- 
phrey,  1  Ilarr.  &  Wull.  170,  it  appears  to 
bare  been  considered  incorrect  to  describe 


a  close  as  abutting  ipwards,  &c. 

(h)  Reg.  Gen.  Mich.  T.  3  W.  4.  r.  15. 
and  Reg.  Gen.  Hil.  T.  4  W.  reg.  I.  ante, 
4d4,  455. 
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initial  or  contraction^  the  declaration  may  describe  the  party    CHAP.  XV. 
accordingly.    3  &  4  W.  4,  c.  42,  s.  12,  ante,  460.  De^Jahatiun 

6.  The  declaration  should  correspond  toith  the  process  as  to        itself. 
the  number  of  the  defendants,  or  at  least  the  plaintiff  must 
abandon  all  proceedings  against  any  other  defendant  or  de- 
fendants then  declared  against.    Reg.  Gen.  Mich.  T.  3  W.  4, 

r.  I.  ante,  vol.  iii.  183  to  185. 

7.  If  a  prior  action  has  been  defeated  by  plea  in  abatement 
of  nonjoinder,  the  form  of  commencing  the  declaration  in  a 
second  action  is  prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4, 
r.  20,  ante,  459. 

8«  The  cause  of  action  must  be  stated  in  only  one  count,  and 
cannot  be  varied  in  several;  and  if  a  violation  of  that  rule  be 
persisted  in  to  trial,  the  party  may  be  punished  not  only  by 
payment  of  costs  on  the  counts  found  for  the  defendant,  but 
also  with  loss  of  the  costs  of  the  issue  relative  to  the  same 
matter,  although  found  in  his  favour.  But  several  breaches 
of  the  same  contract  may  still  be  assigned.  Reg.  Gen.  Hil.  T. 
4  W.  4,  r.  5. 

9.  The  same  form  of  co;ic/fiWo7t  of  a  declaration  in  a  per- 
sonal action  is  to  be  observed  in  all  the  courts,  viz.  '*  To  the 

damage  of  plaintiff  of  £ ,  and  therefore  he  brings  his  suit, 

&c.,'*  except  in  penal  actions,  when  the  ad  damnum  is  to  be 
omitted,  (t) 

10.  The  statement  of  Pledges  to  Prosecute  is  to  be  discon- 
tinued.    Reg.  Gen.  Mich.  T.  3  W.  4,  reg.  15,  and  ante,  455. 

In  general  the  non-observance  of  either  of  the  preceding  13.  Coiwqtien' 
rules,  although  relating  to  and  affecting  the  forms  of  pleading,  ^fnmiwirnks 
caitno/ (except  in  the  instance  of  the  statement  of  abuttals)  be  viz.  tbot  they 
taken  advantage  of  by  demurrer  as  a  defect  in  pleading ;  but  ZriUei^^nd^Mi 
must,  if  at  all,  be  objected  to  by  a  summons  and  order  of  a  ground*  of  rf«- 
judge^  to  set  aside  the  proceeding  for  irregularity. {k)    Thus, 
although  the  above  rules  expressly  require  a  declaration  to  be 
intituled  of  the  day  and  month  when  it  is  delivered,  yet  it  has 
been  decided  that  the  omission  of  such  date  is  not  a  ground  of 
demurrer ;  {I)  and  although  the  statute,  2  W.  4,  c.  39,  requires 
that  the  form  of  action  shall  be  expressed  in  the  writ,  and  it 
seems  that  the  declaration  should  accord,  yet  if  it  vary,  such 
variance  is  not  a  ground  o(  demurrer,  (partly  so  because  a  writ 
cannot  now  appear  on  deface  of  the  pleadings  or  record)^ 

(t)  See  the  form  of  conclusion  at  end     darwn  v.  Thonua,  9  Bing.  678.  ^ 

of  forms  in  Reg.  Qcn,  Trin.  T.  1  W.  4.  (I)  Neal  v.  nichardtim,  ft  Dowl.  89. 

(fc)  And  sec  per  tindal,  C.  J.  m  Ah" 
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and  it  can  only  be  objected  to  bj  summons  or  motion  fot  irre- 
gularity to  set  aside  the  declaration  on  account  of  such  devia- 
tion, (m)  Soj  if  the  commencement  of  a  declar  Ation»  at  the  suit 
of  an  executor^  be  improperly  in  the  debet  and  detineti  instead 
of  more  properly  the  latter  only,  the  objection  is  not  a  ground 
of  demurrer  as  part  of  the  declarationi  but  may  be  rejected  as 
surplusage,  (n)  So  the  improper  insertion  or  repetition  of  the 
venue  in  the  body  of  a  declaration,  contrary  to  the  above  rule, 
Hil.  T.  4  W.  4,  r.  8>  is  not  a  ground  of  demurrer,  but  merely 
of  a  summons  to  strike  out  the  objectionable  repetition  ;(o) 
and  although  it  is  absurd  for  any  practitioner  to  neglect  strict 
observance  with  either  of  these  recent  rules,  yet  it  is  obvious 
that  it  could  never  have  been  the  intention  of  the  judges  that 
the  unnecessary  insertion  in  the  body  of  a  declaration  of  a 
venue  should  be  constandy  the  subject  of  a  summons  to  strike 
out  these  words,  which  occasions  much  more  expense,  and  is 
infinitely  more  vexatious  than  the  introduction  of  those  few 
words.  (j9) 


Secondly,  Prac- 
tical sommary, 
and  ubserva- 
tions  on  the 
parts  and  struc- 
ture of  a  decla- 
ration as  altered 
or  affected  by 
the  recent  sta- 
tutes and  rules. 


It  may  be  of  practical  utility  to  subdivide  and  arrange  thq 
new  regulations,  and  the  decisions  thereon,  in  natural  order, 
as  they  at  present  affect  the  form,  and  relate  to  the  declaration. 
The  following  analysis  Will  show  the  order  of  the  arrange* 
ments— 


Firtt^  Parts  in  particular    •*•.-...  ^  46^ 

1.  Title  of  the  Court id^ 

2.  Title  ofdeclaration  as  to  time 

of  filing  or  delivery id, 

3.  The  venue  in  margin 464 

4*  The  commencement   •.».■..  465 

Parties  and  their  names.  466 

5.  Body  of  declaration ;  state- 

ment of  time  of  cause  of 

action 470 

No  statement  of  venue, 
or  placcj  except  in 
trespass  quare  claU. 
sum  iregit,  vthen  local 
description  requisite. 
What  other  express  altera- 
tions      i .» • 

6.  Conclusion 473 

7.  Statement  of  pledges  to  be 

discoDtiaued    •  i »  475 


8.  Other  matters  to  be  observed.  478 

Secondly,  Prohibitions  of  unnecessary 
length  in  declaration  by  former 
rules  and  practice    id. 

Thirdly,  Impolicy  of  over  statement 
in  pleading i...^ 474 

Fourthly i  Origin  of  teverdl  eoutOs  for 
the  same  cause  of  action 47d 

Ftfthiy,  Alteration  by  Reg.  Geili 
Trin.  T.  1  W.  4,  reducing  lengUi  of 
counts  on  bills  and  notes,  and  in- 
debitatus counts  in  assumpsit  and 
deblj  and  abolishing  quantum  me- 
ruit and  valebant  counts. . .  i  •  i . .  47S 

Sixthbi,  Alteration  by  Reg.  Gen.  Hil. 
T.  t  W.  4,  r.  74,  &c.  Plwntiff  to 
be  allovred  costs  only  on  time  on 
which  be  succeeds,  and  costs  of 
issues  found  for  th6  defendant  to 
be  deducted  or  paid    •••» U* 


(m)  Thompton  v.  Dicas,  S  Dowl.  93 ; 
Scrivener  v.  WatUng,  1  Harrison,  8; 
Ward  ▼.  Tenniion,  1  Adol.  &  £1.  6t9 ; 
Edwardi  v.  Digjiam,  S  Cr.  &  M.  346  j  2 
Dowl.  240,  S.  C.  ante,  vol.  iii.  197 ;  and 
see  Manhalt  v.  Thomas,  3  Moore  &  8* 
98;  and  Anderson  ▼.  Thmat,  9  Bing. 
678  >  Tidd,  Supp.  a.  d.  1833,  p.  Iti. 


iS 


Qftl  CcUett  V.  CoUettt  3  Dowl.  Sll. 

(o)  Farmer  v«  Champneys,  1  Crom.  ^I. 
&  Ros.  369  $  t  Dowl.  680,  S.  C. ',  Fkker 
V.  Snow,  3  Dowl.  27  ',  Townsend  v.  Gumey, 
id.  29. 

(p)  Per  Cur.  In  Brindley  v.  Bemmtt,  f 
Bing.  184)  see  poet,  "  if  etriking  •nt 
counUi" 
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Strwuklff,  Practical  conseqaeiicei 
affecting  the  structure  of  declara- 
tion, i^ea,  &c 

EiMify,The  pleadiug  nilesofHil. 
T.  4  W.  4.  r.  5,  6,  7;  viz. 
Reg.  5>  prohibiting  more  than  (me 
cornnt  on  same  subjecl-matter,  and 
giring  instances,  and  permitting 
WntnU  VTt&Cn€t     ••••»•••••»■?• 


479 


«i. 


ffintlU^i  Wlien  or  not  tevtral  eounti 
may  tliU  be  in$erted 481 

Ttnthly,  Pleading  influenced  b^  con- 
sideration of  costs   486 

EUvenikly,  Hie  rule  how  far  impera- 
iiv9  on  a  jodge  at  cbanibers  or  at 
nisi  prios id. 

TSDelfXhly,  Observations  on  the  prac- 
tical effect  of  these  mies 487 


CHAP.  XV. 
Or  THE 

DfeCLAttATION 
ITSELr. 


Ift.  Title  (tf  Court. — With  respect  to  the  first,  viz.  the  Title  Fim,  Paruin 
of  Court,  formerly,  when  the  proceedings  were  by  bill,  the  name  ^Tritie'of  the 
of  the  prothonotary  or  chief  clerk  for  enrolling  pleas  in  civil  coan. 
causes,  as  "  Ellenborough,''  was  inserted ;  and  when  the  pro- 
ceedings were  by  original,  and  in  all  cases  in  the  Common 
Pleas  and  in  the  Exchequer  of  Pleas,  the  name  of  the  Court 
was  superscribed.    By  the  above  rule,  Hil  T.  4  W«  4,  r.  15, 
now  in  all  cases  the  name  of  the  court,  as  "  In  the  King's 
Bench,"  **  In  the  Common  Pleas,"  or  "  In  the  Exchequer  of 
Pleas/'  is  to  be  inserted. 


Sfictfy.  By  Title  a*  to  Time. — ^Formerly,  there  were  some  s.  Tide  of  de- 
minute  distinctions  relative  to  the  title  of  the  declaration,  then  i|"*  orfiihlg^or 
always  of  some  term,  and  either  generally  relating  to  the  first  deUrery. 
day  of  the  term,  or  specially  of  a  particular  day  in  such  term^ 
But  now>  in  order  to  expedite  the  proceedings  in  a  personal 
action,  the  declaration  may  be  delivered  or  filed  at  any  time 
even  in  vacation,  (excepting  between  the  10th  day  of  August 
and  the  S4th  day  of  October,  in  the  long  vacation,  during 
which  excepted  time  it  would  be  irregular  to  declare  ;)(9')  and 
by  the  above  rules  of  Mich.  T.  3  W»  4,  r.  15,  and  Hil.  T^  4 
W.  4,  r^  1,  the  dedfttation  in  person^  actiotis  is  to  be  intituled 
of  the  day  of  the  month  and  year  when  the  same  is  filed  or 
delivered.  But  those  rules  do  not  extend  to  real  actions  or 
gware  inipedit,{r)  or  actions  of  scire  facias  or  ejectment, («) 
nor  to  a  declaration  after  a  removal  from  an  inferior  court,  as 
replevin.  Or  after  a  removal  by  habeas,  &c. 

We  have  just  seen  thbt  the  neglect  to  intitule  the  declara* 
lion  oti  the  proper  day,  month,  and  year,  is  probably  no  ground 
of  demuttier,  but  at  most  of  summotis  to  set  aside  the  declara- 
tion for  irregularity,  (0  or  of  a  summons  to  compel  the  plaintifi* 


(q)  t  Wi  4.  c.  S9i  k.  11,  ••  Provided 
tiao  that  no  dedaration  or  pleading  shall 
be  filed  or  delivered  between  10th  Aa- 
gMt  and  f  4th  October." 

if)  iiftiter  ?.  Umer,  X  Hodge's  Rep. 
C.  P.  31 ;  Bamm  v.  Jaeknn^  id.  69. 

(s)  Doe  dem.  Fry  t.  It4)e,  3  M,  6c 


Scott,  370;  Atlierton,  8;  Dde  dem. 
Gilktt  V.  Roe,  3  M.  &  Scott,  376  j  1  Cr. 
M;  &  Ros.  19;  4  Tyr.  S.  C. ;  1  Bing. 
N.  C.  <53;  and  see  1  Dowl.  4. 

(C)  Neal  V.  Richardson,  2  Do«»l.  89, 
that  it  wonld  be  an  irregularity,  and 
perhaps  a  judgment  for  want  of  a  plea  set 
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3.  The  v«nue  in 
margin,  (a)  and 
local  descrip' 
tions  in  body. 


to  insert  the  correct  date  of  the  delivery  or  filing  of  the  decla- 
tion.(tt)  It  is  to  be  observed^  that  the  rule  of  Court  of  Ilil.  T. 
4  W.  4,  No.  1,  also  not  only  requires  the  issue  to  state  the 
date  of  the  declaration^  but  also  the  actual  date  of  the  Jirsi 
v>rit.  Care^  however,  should  be  observed  in  the  body  of  the 
declaration  to  state  that  the  cause  of  action  accrued  on  a  day 
before  that  of  which  the  declaration  is  intituledi  and  also 
before  the  date  of  the^r^^  writ;  which  we  have  seen  is  now 
in  all  cases  to  be  considered  the  commencement  of  the  action, 
and  not,  as  heretofore,  when  the  proceedings  were  by  bill  or 
latitat,  as  mere  process  to  bring  the  defendant  into  Court  ;(dp) 
for  otherwise  perhaps  a  special  demurrer,  or  motion  in  arrest  of 
judgment,  or  writ  of  error  on  a  judgment  by  default,  might 
be  sustainable.  However,  in  a  recent  case,  where  the  record  in 
an  action  for  verbal  slander  stated  that  the  writ  was  issued  on 
the  4th  of  June,  and  that  the  words  were  spoken  on  the  24th 
of  June,  it  was  held  that  this  discrepancy  on  the  record  was  no 
ground  after  verdict  for  arresting  the  judgment,  (y)  A  decla- 
ration however  need  not  in  the  top  title,  or  in  the  commence- 
ment, or  elsewhere,  (as  required  in  an  issue,)  state  or  show  the 
time  when  the  writ  was  issued ;  and  a  rule  to  set  aside  the 
declaration,  on  account  of  the  omission  of  the  statement  of  the 
date  of  the  writ,  was  therefore  refued.(z)  Indeed  any  notice 
in  the  declaration  of  the  date  of  the  writ  would  be  redundant ; 
inasmuch  as  the  defendant  must  already  have  had  notice 
thereof  by  the  delivery  to  him  of  a  copy  thereof. 

3.  The  Venue  in  Margin.— The  Rule  15  of  Mich.  T.  3  W. 
4,  prescribes  that  all  declarations  in  personal  actions  shall  com« 
mence  in  the  forms  then  given.  In  these  a  blank  is  left  for  the 
venue,  and  there  has  been  no  substantial  alteration  as  regards 
such  venue  from  the  previous  law.  But  we  have  just  seen  that 
the  general  rule  Hil.  Term,  4  W.  4,  r»  8,  declares  that  the 
name  of  a  county  shall  in  all  cases  be  stated  in  the  margin 
of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by 
the  plaintiff,  and  that  no  venue  shall  be  stated  in  the  body  of 
the  declaration,  or  in  any  subsequent  pleadings     Provided  that 


aside  for  the  oinisston.  See  Topping  ▼. 
Fug9, 1  Marsh.  341,  344;  d  Taunt.  330, 
771,  S.  C.  i  RewUt  v.  Lawrence,  1 1  Moore, 
338.  ^- 

(u)  SembU,  WiUas  v.  Halifax,  t  Wils. 
256 ;  Thompton  ▼.  MarthaU,  1  Wils.  30i. 

(i)  Ante,  vol.  iii.  159 ',  JUa  v.  Afor* 
ganf  3  Ne?.  &  Man.  205. 


(y)  Steward  ▼.  Layton,  3  Dowl.  430. 

(s)  Du  Pre  t.  Langridge,  t  DowL  584. 

\a)  As  to  the  privilege  of  an  attorney 
to  lay  and  retain  venue  in  Middlesex,  and 
his  waiver  of  that  privilege  bv  emplojtiig 
another  attorney  to  sue  for  him,  Harnmg-' 
Urn  V.  Page,  t  Dowl.  164. 
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in  cases  where  local  description  was  at  the  time  of  making  such    CHAP,  x  v. 
rules  required,  such  local  description  shall  be  given,  and  which.  Declaration 


ITSELF. 


as  regards  the  descriptions  of  the  name  of  a  close  or  abuttals 
in  an  action  of  trespass,  will  be  presently  noticed.  We  have 
just  seen  that  if,  contrary  to  the  rule,  the  venue  should  be  re- 
peated in  the  body  of  the  declaration,  it  is  not  a  ground  of  de- 
murrer, but  at  most  merely  of  a  summons  to  strike  out  the  use- 
less allegation,  (b)  It  seems,  however,  still  to  be  considered, 
that  if  a  venue  be  inserted  in  the  body  of  a  declaration  in  eject- 
ment it  may  aid  a  defective  or  improper  venue  in  the  margin.(c) 
We  have  seen  that  whilst  original  writs  were  in  force,  the  rule 
of  Hil.  T.  2  W.  4,  r.  I.  prescribed  that  the  bail  should  not  be 
discharged  by  the  plaintiff's  laying  the  venue  in  a  declaration 
differently  to  that  in  the  writ,  (d)  and  now  in  all  cases  the  venue 
may  be  laid  in  the  margin  of  a  declaration  in  any  county  when 
the  venue  is  transitory,  without  regard  to  the  county  in  which 
the  process  was  issued,  or  the  defendant  was  arrested. 

The  8  &  4  W.  4,  c.  42,  sect.  2S,  enables  the  Court,  even  in 
local  actions,  to  direct  the  irial  to  take  place  in  another  county  ; 
and  it  has  been  held,  that  if  the  venue  has  been  laid  or  changed 
by  consent  into  a  different  county  to  that  where  the  cause  of 
action  accrued,  neither  party  can  afterwards  object  that  the 
venue  was  improperly  laid,  or  that  the  trial  took  place  out  of 
that  county,  on  account  of  the  defendant,  as  a  justice  or  public 
officer,  having  been  privileged  to  have  the  cause  tried  there,  {e) 

4.  The  Commencement. — It  may  be  inferred  that  the  learned  4.  The  com- 
judges  promulgated  the  forms  of  the  commencements  of  a  decla-  Jj^c'iaraiioii.^^ 
ration  antecedent  to  the  body  or  substance  of  the  conoplaint,  in 
consequence  of  the  abolition  of  the  writs  in  use  prior  to  2  W. 
4,  c.  39,  which  occasioned  such  great  variety  in  the  commence- 
ments descriptive  of  the  mode  in  which  the  defendant  had  been 
summoned  or  brought  into  Court,  (/)  and  in  consequence  of 
the  new  writs  thereby  introduced,  and  to  assist  and  relieve 
suitors  from  any  doubts  on  the  proper  forms  to  be  adopted, 
and  not  on  account  of  any  supposed  importance  in  such  forms, 
and  therefore  they  should  be  UberaUy  and  not  strictly  con- 
strued. 

The  prescribed    commencements    accurately  describe  the 

{h)  Ante,  46«.  68. 

(c)  Doe  V.  Roe,  3  Dowl.  993 ;  9  Legal  (/)  S«e  the  great  variety,  t  Chittj  on 

Obs.  301 ;  and  see  1  Cliitty  on  Pleading,  Pleading,   5  ed. ;    and  see  the  present 

5  ed.  305.  forma*  wilb  every  variaiion  as  respecis 


(d)  Ante,  453.  parties,  &c.  id.  6tb  edit. 

(<)  Famwal  v.  Siriugtr,  1  Bing.  N.  C. 
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effect  of  the  process  against  the  defendant  \  as  that  he  had  been 
summoned  when  he  had  been  served  with  a  writ  of  summonSf 
or  appeared  to  a  distringas  founded  thereon,  or  that  he  had 
been  arrested  in  case  of  a  capiasi  or  detained  when  still  a  pri- 
soner, ig)  The  former  allegations  in  K.  B.,  that  the  defend- 
ant is  IP  the  custody  of  the  marshal,  pr  in  C.P.  that  he  had 
been  attachedi  or  in  the  J^xchequer  that  the  plaintiff  was 
debtor  to  the  king,  (which  ifi  general  were  mere  fictiouSf)  would 
now  be  unteobnica}  and  irregular  i  (A)  apd  in  one  case,  since  the 
uniformity  of  process  act,  2  W*  4|  c,  39,  and  rules  thereon  of 
Mich.  T.  S  W.  4,  J.  15,  the  statement  in  the  commencement, 
that  the  plaintiff  was  a  debtor  to  the  king,  was  even  hplden 
demurrable,  (i)  But  it  seems  thftt  the  statement  in  the  com- 
mencement pf  a  declaration,  that  the  defendant  was  summoned 
or  avrest^y  or  is  detainedt  if  incorrecti  in  fact  could  at  most  be 
treated  as  irregular,  and  could  not  be  traversed  by  plea,  {k) 
nor  would  upw  be  grouud  of  demurrer  {(Q  and  in  one  case, 
where  thp  ppmn^eocement  incorrectly  described  the  plaintiff  as 
a  debtor  to  the  king,  though  the  proceedinga  had  been  by  writ 
of  summons  since  the  uniformity  of  process  apt,  the  Court  de- 
sired that  an  application  should  be  made  to  the  plaintiff's  attor- 
ney to  strike  out  the  improper  allegation,  and  refused  a  rule 
upon  such  application,  until  it  had  been  shown  that  the  plain- 
tiff's attorney  had  refuse4  tP  amepd.  {m) 


Of  the  state- 
loentincom- 
mencenieiit  of 
decUralion  of 
parties,  and 
their  names. 


We  have  seen  that  the  declaration  should  strictly  correspond 
with  the  process  as  regards  the  number  of  parties,  as  well  plain- 
tiffs as  defendants,  and  in  thpir  exaei  n^mes,  and  that  now  even 
upon  serviceable  process  against  several  defendants,  the  plain- 
tiff cannot  deliver  several  declarations  separately  against  each, 
though  he  may  deliver  one  declaration  against  one  or  more, 
provided  he  drop  all  proceedings  against  the  other  named  de- 
fendants, though  if  the  plaintiff  should  declare  against  each 
separately,  thp  declaration  might  be  set  aside  for  irregularity.  (fl|) 
The  3  &  4  W,  4,  Ci  42,  sect.  IS,  authorises  a  declaration  upon 
a  bill  of  exchange,  promissory  note,  or  other  written  instrument t 
to  designate  the  party  by  the  ^ame  initial  letter  pr  letters,  or 
contraction  of  the  Christian  or  Jirst  name  therein  written,  in* 


(g)  Barrett  v.  Harrit,  2  Dowl.  186. 

{h)  Hart  v.  Dally,  9  Dowl.  $57. 

(t)  Hint  V.  Pitt,  3  T^r.  964;  bat  mm- 
hie  bieing  only  in  the  commencement,  the 
irregularity  was  not  properly  the  subject 
of  demurrer,  ante,  4^1,  462,  and  Hart  v. 
Da%,  2  Dowl.  257. 


(k)  B»  ▼.  Kmgtton,  M.  T.  1854,  9 
Legal  Obs.  110,  and  3  Dowl.  159^ 

(0  ilMte,  461,46f. 

(m)  Hart  v.  Dally,  %  Dowl.  257. 

in)  Ante,  vol.  iil  183  to  185  ;  Pepper 
▼.  Whallev,  1  Bing.  N.  C,7l,i  DqwI. 
84  ',  KfWpUi  V.  JohHWi,  \i.  653. 
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stead  of  stating  the  Christian  or  first  name  in  full,  (o)    Where    CHAP.  XV. 
a  prior  action  has  been  defeated  by  a  plea  of  nonjoinderi  we  pJJ.' RrxioN 
have  seen  that  the  Reg.  Gen.  of  Hil.  T.  4  W.  4,  Reg.  I.  r.  20,       iTatLF. 
prescribes  a  particular  form  of  eommencing  the  declkration  in  a 
fresh  action,  (p)     When  the  plaintiff  sues,  or  the  defendant  is 
sued  in  a  representative  or  particular  chi^racter  or  right,  the  de- 
claration usually  d^cribes  the  same  accordingly  in  the  eom- 
mencement.(j')   But  it  would  suiBce  to  state  such  right  or  cha< 
racter  in  the  body  of  the  declaration  i  and  the  Gen.  Rule  Hil, 
T.  4  W.  4|  r.  21,  orders,  "  that  in  all  actions  by  and  against 
^*  i^asigpees  of  a  bankrupti  or  inpolvent,  or  executors,  or  adminis-* 
^^  trators,  or  persons  authoriaed  by  act  of  parliament  to  sue  or 
'^  be  sued  as  nominal  parties,  the  character  in  which  the  plains 
"  tiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued, 
^*  shall  not  in  any  case  be  considered  as  in  issue,  unless  espe- 

When  once  the  full  Christian  and  surnames  of*  the  plaintiff 
and  defendant  hav^  been  stated  in  full  in  the  commencement, 
it  has  for  some  years  been  the  practice,  after  omce  stating  the 
names  at  length  in  the  declaration,  subsequently  to  describe  the- 
parties  as  *' th^  plaintiff "  or  ^Hhe  drfendani ;''  and  although 
that  form  is  not  expressly  recognised  in  the  late  rules,  it  is  still 
advisable  to  continue  it.  (r) 

It  will  l>^  observed  that  the  first  and  second  forms  of  com-  Not  necessary 
mencement  prescribed  by  the  rule  Mich.  T.  9  W.  4,  conclude  %^^^%^  .,„ 
with  an  ^c.  (s)  and  hence  it  is  probable  that  the  present  practice  the  commence- 
commenced  of  inserting  in  lien  of  such,  ^c.  a  concise  descrip-  "^'^^ 
tion  of  the  form  of  action,  the  same  as  stated  in  the  writ,  as 
thus :    '^  was  summoned  to  answer  the  said  A.  B.  '  in  an 
action  on  promises,^  or  ^  in  an  action  of  debt,*  "  or  other  form 
of  action,  precisely  as  in  the  writ,  and  as  fully  stated  in  a  pre- 
ceding page.  (0    But  it  seems  to  he  qnite  clear  that  it  was  not 
intended,  by  introducing  the  ^c.  in  the  above  forms  of  com- 
mencement or  otherwise,  to  require  in  th^  commencement  of  a 
decoration  any  statement  whatever  of  theybrm  of  action  men- 
tioned in  the  writ ;  but  on  the  contrary  it  was  intended  that  in  lieu 
of  the  ^c.  the   bodtf  or  substantial  pi^rt  of  the  declaration 
should  immediately  commence  with  the  usual  words,  *^  For 
'  '■'  "  .        ■    j'j.     ■  '      ■■         i    ■■ 

(i»)  And  see  ante,  toI.  iii.  164  to  169,  Stevenum  ▼.  Hunter,  t  Marih.  101 ;  6 

as  to  describing  the  name  of  defendant  in  TaunL  406«  S.  C. ;  and  see  the  pleading 

general.  forms,  Trin.  T.  1  W.  4»  and  Hil.  Term,  4 

(p)  Ante,  459.  W.  4,  which  appear  similar  to  that  form. 

(9)  See  the  forms,  «  Cbittj^  on  Plead-         (t)  Ante,  454,  4.15. 
log,  6th  ed.  (0  AnU,  vol.  iii.  197,  198. 

(r)  Med^T.  Oxlade,  1  New  R.  289; 
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thai  tv/iereaSf  ^c."  or  "  For  thai  ^e."  stating  the  cause  of 
action,  (u)  And  the  safest  course  seems  to  be  to  omit  in  the 
commencement  any  statement  of  the  form  of  action  named  in 
the  writ;  for  although^  perhaps,  if  the  subsequent  body  of  the 
declaration  should  substantially  correspond  with  the  writ  in  a 
substantial  statement  of  the  same  form  of  action  as  that  stated 
in  the  writ,  a  mistatement  in  the  commencement  might  be  re- 
jected as  surplusage,  and  certainly  would  not  be  ground  of 
demurrer ;  {x)  yet  the  unnecessary  statement  in  the  com- 
mencement might  invite  observation  and  objection,  and  occasion 
expense ;  and  where  the  intended  form  of  action  in  the  body 
would,  from  ambiguity ^  be  doubtful,  the  description  in  the 
commencement  might  be  deemed  decisive,  (y)  It  is  clear  that 
a  variance  or  mistatement  of  the  form  of  action  in  the  body 
of  the  declaration  being  a  mere  nonobservance  of  a  rule  of 
Court,  is  not  ground  of  demurrer,  («)  because  as  the  writ  does 
not  appear  on  the  face  of  the  record,  there  is  not  in  any  paper 
book,  or  record,  any  disclosure  of  the  variance;  but  if  at  all, 
the  variance  must  be  established,  as  an  extrinsic  fact,  to  be 
•verified  by  affidavit,  but  is  only  the  subject  of  summons  or 
motion  to  set  aside  the  declaration  for  irregularity,  and  not  of 
setting  aside  the  writ  or  arrest,  or  for  discharging  the  bail 


(u)  SmhU,  and  see  Peteredorff,  Pre- 
cedenU  on  Pleading,  pace  3,  note  7,  id, 
page  5,  note  5,  citing  Lord  ▼.  Hou$ton, 
1 1  East,  62 ;  Pleader's  AssisUnt,  «9$ ; 
and  see  form  of  issue  as  prescribed'  by 
Reg.  Gen.  Hil.  T.  4  W.  4,  pocT. 

(jr)  Neal  ▼.  Biehardaan,  %  Dowl.  89, 
citing  Mankall  ▼.  Tkomat,  3  Moore  &  S. 
98  ;  Avdcrsnn  ▼.  Thomas,  9  Bing.  678 ; 
and  see  I^d  v.  Houttan,  11  E^t,  69, 
Before  tlic  uniformity  of  process  act,  2 
W.  4,  c.  39,  and  the  above  rule  of  Mich. 
T.  3  W.  4,  the  Reg.  Gen.  HU.  T.  S  W. 
4,  reg.  4,  ordered,  "  that  the  rules  there- 
tofore made  in  the  King's  Bench  and  Com- 
mon Pleas,  for  avoiding  long  and  unne- 
cessary repetitions  of  the  original  writ  in 
certain  actions  therein  mentioned,  should 
be  extended  and  applied  in  the  King's 
Bench,  Common  Pleas,  and  Exchequer, 
to  all  penonal  and  mixtd  aetumi,  and  that 
in  none  of  such  actions  shall  the  original 
urit  be  repeated  in  the  declaration,  but 
only  the  nature  of  the  action  stated,  in  man- 
ner following,  viz.  "  A.  B.  was  attached 
to  answer  C  D.  in  a  plea  of  trespass  [or 
"  in  a  plea  of  trespass  and  ejectment,"] 
or  as  the  case  may  be,  and  any  further 
statement  shall  not  be  allowed  in  cosU ;" 
and  see  the  former  roles  referred  to  and 
observed  upon  in  Tidd,  433 ;  1  Saund. 
Rep.  318,  note  3,  and  339,  notf ;  Chitty 


on  Pleading,  5th  edit.  vol.  ii.  848,  849. 
In  efectment  the  above  rule  will  slill  apply 
in  the  King's  Bench  and  Common  Pleas. 
See  form,  Chitty's  Addenda  to  Summary 
of  Practice,  33,  note  4.  But  in  the  Ex- 
chequer a  declaration  in  ejectment  is  still 
to  commence  and  conclude  as  if  pre- 
ceded by  a  quo  minus.  Dot  d.  GiUttt 
V,  Hoe,  1  Crom.  Mee.  &  Roscoe,  19;  3 
Moore  &  Scott,  376. 

(y)  Savignac  v.  Uoomo,  6  T.  R.  130. 

(x)  Anderton  v.  Tfumat,  9  Bing.  678, 
iupra  ;  Thompson  v.  D'toat,  8  Dowl.  94 ; 
Mardiall  v.  Thomas,  id.  {t05 ;  Roiton  v. 
Jtfery,  2  Dowl.  637,  in  the  last  case  the 
writ  and  eomsnenetmtnt  of  declantion  wasf 
in  debt,  but  in  tlie  body  auumpsit,  the 
Court  on  motion  refused  a  rule,  but 
merely  because  plaintiff  would  apply  to 
amend.  According  to  Dobion  v.  Sterne, 
1  Bot.  &  Pul.  366,  and  Clarke  v.  Cros6y, 
in  MS.  case,  in  1  Chit,  on  Plead.  314, 
315,  5Ui  edit,  an  informality  in  the  rom- 
meneement  of  a  declaration,  though  tech- 
nical, is  not  in  general  ground  of  demur' 
rer.  Formerly  tlie  commencement  might 
assist  in  deciding  on  a  doubtful  form  of 
action  in  body,  Sov^ac  v.  Roamt,  6  T. 
R.  130 ;  Wilkes  v.  Kerhv,  Jjutwych,  1 509 ; 
Fmnkiffn  v.  Meeve,  f  Stra.  10<3;  Com. 
Dig.  Pleader,  C.  19. 
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above,  and  the  plaintiff  is  to  be  left  to  declare,  if  he  can,  ac-  CHAP.  XV. 
cording  to  the  form  of  action  named  in  the  writ,  (a)  But  if  de^aration 
the  form  of  action y  as  well  in  the  commencement  as  in  the  body  itself. 
'  of  the  declaration,  vary  from  the*  form  named  in  the  writ,  a 
summons  in  vacation,  or  motion  in  term,  to  set  aside  the  decla- 
ration for  irregularity,  may  be  sustained,  (6)  although  on  prin- 
ciple, if  the  body  of  the  declaration  be  in  the  same  form  of 
action  as  that  expressed  in  the  writ,  any  mistake  in  that  re- 
spect in  the  commencement  ought  to  be  rejected  as  surplusage, 
being  an  unnecessary  statement.  But  it  seems  that,  provided 
the  writ  and  declaration  accord  as  to  the  form  of  action,  as 
being  each  in  debt,  it  is  immaterial,  except,  perhaps,  in  bailable 
actions  that  the  declaration  varies  from  the  writ  as  respects 
the  cause  of  action,  and  a  variance  in  the  latter  respect  may 
be  rejected  as  surplusage^  as  where  the  commencement  of  a 
declaration  in  debt,  described  the  plaintiff  to  be  suing  as  as^ 
sigfiee  of  the  late  sheriff,  and  then  the  plaintiff  declared  in  the 
body  of  his  declaration  on  a  bond  made  to  himself,  (e) 

The  2  W.  4,  c.  39,  s.  8,  directs,  that  when  a  defendant  is 
an  actual  prisoner  in  custody  of  the  Marshal  or  the  Warden, 
the  commencement  of  the  declaration  may  so  allege,  although 
the  process  was  out  of  another  Court ;  but  such  allegation 
cannot  be  traversed  by  plea.  (cT) 

It  is  very  *usual,  even  since  the  rule  of  Mich.  T.  3  W.  4,  pre- 
scribing the  forms  of  commencement  in  the  framing  the  same, 
after  first  naming  the  plaintiff,  to  add  the  words  ^'  the  plaintiff 
in  this  suit,"  and  after  first  naming  the  defendant,  to  add  ''  the 
defendant  in  this  suit,"  and  then  throughout  the  declaration 
and  subsequent  pleadings  to  describe  the  parties  as  *^  the  said 
plaintiffs,"  or  ^'  the  said  defendants,"  without  repeating  their 
names.  But  since  such  rule,  it  seems  advisable  to  introduce 
those  descriptions  of  the  parties  only  in  the  body  of  the  decla- 
ration. It  is  there  proper,  at  least  when  the  names  of  the 
parties  would  be  numerous,  {e) 

It  has  been  usual  in  an  action  of  debt,  in  the  commencement 
to  state  that  the  defendant  was  brought  into  Court  to  answer 


(a)  Ward   v.  Tummon,   1   Adolp.   &  (c)  Heynoldiy.  IVeisft,  3  Dowl.  441 . 

Ellis,  619.  (</;  Bamdi  v.  HarrU,  t  Do\vt.  187; 

(6)  Ante,  197  ;    Thomjaon  ▼.  Dieat,  1  Bex  v.  Kingston,  9  Legal  Observer,  110; 

Crom.  M.  &  Ro8.  768  ;  f  Dowl.  94. 95  ;  S  3  Dowl.  139  ;  ante,  vol.  iii.  394. 
Tyn»li.  873,  S.  C. ;  Scrivener  v.  Walling,         (e)  See  Meeke  v.  Oilade,  1  New  Rep. 

1  Harrison's  Rep.  8  ;   9  Legal  Observer,  S89;  Davison  v.  Savage,  6  Taunt.  121 ; 

S99;   Edwards  v.  Dignam,  t  Cr.  &  M.  2  Marsh.  301,  S.  C.  ;  and  Stevenson  t. 

346  ;  2  Do\fl.  240,  S.  C. ;  ante,  vol.  iii.  Hunter,  6  Tuunt.  406;    2  Marsh.  lOl, 

197;    King  v.  Sktffingim,  1  Cr.  M.  &  S.  C. 
Ros.  S6S, 

VOL.  m.  H  H 
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the  plaintiff  of  a  plea  of  debt  for  £ ,  or  of  a  plea  that 

he  render  to  the  plaintiff  the  sum  of  £ 1  which  he  owes 

to  and  unjustly  detains  from  him*  stating  the  aggregate 
of  the  sums  afterwards  sued  for  in  each  count;  but  that  alle- 
gation is  unnecessary,  and  a  mistake  therein  as  to  the  sum 
could  not  be  demurred  to  or  taken  other  advantage  of;(/) 
and  if  the  commencement  of  a  declaration  in  debt,  at  the  suit 
of  an  executor,  be  improperly  in  the  debet  and  detinet,  that  is 
no  ground  of  demurrer,  because  the  words  *^  owes  to''  may  be 
rejected  as  surplusage.  (^)  Indeed  that  reason  ought  in  aU 
oases  to  be  the  answer  to  any  objection  against  the  correctness 
of  the  commencement  of  a  declaration,  (h)  We  have  seen  that, 
at  least  in  actions  not  bailable,  upon  a  general  writ,  the  plaintiff 
may  declare  in  a  particular  character,  and  the  defendant  also 
may  be  declared  against  in  a  particular  character,  (i) 


5thly.  Of  the 
body  of  the 
declaration ; 
•tatement  of 
time  of  cause  of 
actioDi 


No  statement 
ofvffiveor 
place,  except  in 
trespass  quare 
claasum  fregit, 
when  local  de- 
scription re- 
quisite. 


6thly.  The  Body  of  Declaration, — With  respect  to  the 
statement  of  the  time  in  the  body  of  the  declaration,  when  the 
cause  of  action  accrued,  itshould,  when  time  is  material,  be  laid 
on  the  real  day,  and  when  not  material,  on  some  day  on  or 
before  that  on  which  the  writ  issued ;  but  we  have  seen,  that 
when  the  exact  day  is  in  law  immaterial,  as  in  an  action  for 
verbal  slander,  the  statement  by  mistake,  in  a  declaration,  of  a 
day  after  the  writ  issued,  or  after  that  on  which  the  declara- 
tion was  entitled,  would  be  aided  after  verdict^  and  would 
not  afterwards  constitute  a  ground  of  motion  in  arrest  of 
judgment  or  writ  of  error,  because  it  will  be  inferred  that  the 
judge  would  not  have  suffered  the  plaintiff  to  obtain  a  verdict 
if  the  evidence  had  shown  that  the  action  was  prematurely 
brought ;  but  still  the  inconsistency  might  be  pointed  out  by 
special  demurrer,  (k) 

With  respect  to  venue  or  local  description,  as  the  rule  8  of 
Hil.  T.  4  W.  4  orders,  ^*  and  no  venue  shall  be  stated  in  the 
body  of  the  declaration,  or  in  any  other  subsequent  pleading, 
provided  that  in  cases  where  local  description  is  now  required 
such  local  description  shall  be  given,"  it  seems  to  follow  that  an 
unnecessary  statement  of  venue,  contrary  to  the  directions  in 
the  rules,  would  now  be  an  irregularity,  though  formerly  there 
must  have  been  a  repetition  of  venue  as  well  as  time  in  every 
distinct  allegation,  or  the  defendant  might  have  demurred.  (/) 


(/)  Lord  V.  Houston,  1 1,  East,  69,  65. 

(i)  Collett  V.  Collett,  3  Dowl.  ni ', 
9  Legal  Obs.  352. 

(h)  Dabson  v.  Hciue,  1  Bos.  &  Pul.  S66; 
Clark  V.  Crodnf,  id.  314.  note  (/)  j  1  Chit, 
on  PI.  5th  ed.  SIS,  315. 


(i)  Ante,  vol.  iii.  181  to  ISS,  900; 
Knowles  v.  Johnaon,  S  Dowl.  653. 

(J)  Steward  t.  Layian,  S  Dowl.  4S0 ; 
ante, 

(k)  Ante,  46S,  464,  tmbU. 

(0  Deniion  v.  iUcAordsm,  14  East, 
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In  a  declaration  necessarily  of  considerable  lengthi  the  avoid*  CHAP.  XV. 
ance  of  the  repetition  of  place  might  save  9ifew  words^  but  the  Dulabatiov 
repetition  ^.few  times  in  a  short  declaration^  although  in  strict-  '^'*''''* 
ness  a  violation  of  the  rulci  will  scarcely  justify  a  respectable 
practitioner  in  taking  out  a  summons  to  strike  out  the  use- 
less wordsy  because  the  expense  of  that  proceeding  would  be 
greater  than  that  of  the  repetition  objected  to,  (oi)  which  has 
always  been  considered  by  the  Courts  as  an  objection  against 
a  summons  or  motion  to  strike  out  unnecessary  matter,  (m) 
It  is  certain  that  the  unnecessary  repetition  of  venue  is  not 
ground  even  of  special  demurrer^  but  is  only  an  irregularity  to 
be  objected  to  upon  summons  to  strike  out  the  improper  state- 
ment.  (n)  It  must  be  remembered  that  the  above  rule,  order«^ 
ing  that  no  venue  shall  be  inserted  in  the  body  of  the  declara- 
tion, does  not  dispense  with  the  necessity  for  the  declaration 
in  an  inferior  Court  alleging  that  each  material  fact,  or  at  least 
the  cause  of  action,  as  well  as  the  promise,  occurred  within  its 
jurisdiction;  (o)  and  in  all  the  counts,  whenever  place  is  mate- 
rial, as  where  a  contract  is  to  be  performed  at  a  particular 
place,  it  must  be  stated  with  as  much  particularity  add  accuracy 
as  heretofore,  and  a  venue  in  the  body  of  the  declaration  may 
still  aid  a  defective  venue  in  the  margin,  (p) 

The  rule  Hil.  T.  4  W.  4,  V.  1.  also  orders  that,  ^'  In  actions  Declaration  in 
"  ottrespc^s  quareclausum /regit,  the  close  or  place  in  which,  ci[au8um?regU. 
^'  &c.  (meaning  where  the  trespasses  were  committed,)  shall  be 
'*  designated  by  name  or  abuttals  or  other  description,  in  failure 
"  whereof  the  defendant  may  demur  specially.''  (q)  And  this 
seems  almost  the  only  exception  that  the  non-observance  of 
the  new  rules  as  to  pleading  can  in  general  only  be  objected 
to  as  an  irregularity,  and  not  as  a  ground  of  demurrer. 
The  object  of  this  rule,  it  has  been  observed,  was  not  only 
to  abolish  the  common  bar  or  plea  of  liberum  tenementum, 
but  also  the  new  assignment  consequent  thereon;  and  also 
to  take  away  any  necessity  for  a  new  assignment  in  many 
other  cases  on  pleas  of  right  of  common,  license,  easements, 


SOO  ;  Pippin  ▼.  Sheppard,  11  Price,  400  >  v.  Snow,  3Dowl.  f7  ;  Towntide  ▼,  Gumey, 

1  Cbit.  on  PI.  S89,  5th  edit.  id,  168  ;  9  Legal  Obs.  110. 

(m)  See  Brindley  v.  Dtnnett,  S  Bing.  (o)  Read  v.  Pap;  1  Crom.  M.  &  Rot. 

184;  9  Moore,  388,  S.  C.  where  the  Court  302  ;  Salter  v.  Slade,  1  Adol.  k  £1.  608, 

observed  that  the  application  to  strike  out  (p)  Doe  ▼.  Roe,  S  Dowl.  393 ;  9  Legal 

the  alleged  unnecessary  matter  was  even  Obs.  301. 

more  vexatious  than  the  introduction  of  (q)  See   decision   on  this  rule,  Lem- 

the  matter  itself.  priere  v.  Humphrey,  1  Harr.  &  Woll.  170 ; 


(n)  Harper  r.  Ouimneyt,  2  Dowl.  680,      "  abutting  towards,"  is  an  incorrect  de- 
S.C.;  1  Crom.  M.  &  R.  369;  4  Tyr.  -   .        • 

859,  named  Farmer  v.  Champneys ;  Fither 


Crom.  M.  &  R.  369 ;  4jryr.     scription  of  abuttal. 

H  H  2 


Digitized  by 


Google 


472  OP  THE  DECLARATION  ITSELP. 

CHAP.  XV.     &c.  particularly  since  the  decisions  that  the  word  close  is 

Of  thb         J.   .  -ui      /  \ 
Declaration    divisible,  {r) 

"^'"'  The  rule  Hil.  T.  4  W.  4,  further^  in  a  declaration  on  a  policy 

When  deciara.   of  insurance,  allows  the  interest  of  the  party  insured  to  be  thus 

tion  on  B  policy    *',./,  .  f  *••*«• 

may  be  in  the     averred  in  the  aiternattve,  contrary  to  the  general  principles  of 
interest'of  pVr-***  pleading,  which  will  not  admit  of  alternative  allegations,  viz, 
tics  insured.       '*  That  A.  B.  C,  and  D.,  or  some  or  one  of  them,  were  or  was 
interested,"  &c.   And  it  may  also  be  averred  that  the  insurance 
was  made  for  the  use  and  benefit  and  on  the  account  of  the 
said  person  or  persons  so  interested.    The  object  of  this  par- 
ticular rule  was  to  prevent  the  necessity  for  several  counts 
varying  the  statement  of  the  parties  interested,  and  by  permit- 
ting this  alternative  allegation  to  render  one  count  sufficient. 
What  other  ex-       As  regards  any  single  count,  except  in  the  above  instances  of 
ultod*' of dt-"'  ^^^^  ^^  exchange,  promissory  notes,  and  the  common  counts, 
daration,  and  excepting  in  the  allegation  in  a  declaration  on  a  policy  of 

insurance,  and  the  necessity  for  omitting  venue,  but  naming  the 
close  or  its  abuttals  in  trespass  quare  clausum  fregit,  there  is 
not  any  other  express  new  regulation,  though  the  prescribed 
forms  may  be  considered  as  models  which  every  pleader  would 
do  well  to  imitate  as  regards  brevity.  The  new  rules  relating 
to  pleading  have  however  suggested  to  a  very  sensible  author, 
that  it  may  now  be  expedient,  in  declaring  specially  for  any 
money  demand,  to  admit,  on  the  face  of  the  declaration,  any 
part  payment,  so  as  to  prevent  the  defendant  from  occasioning 
delay  or  expense  by  a  useless  plea  of  such  payment,  an  acute 
observation  extremely  advisable  to  be  acted  upon,  («)  especially 
in  those  cases  when  the  part  performance  would  take  a  case  out 
of  the  statute  of  frauds,  or  part  payment  of  principal  money  or 
interest  would  take  a  case  out  of  the  statute  of  limitations, 
under  the  9  G.  4,  c.  14. 

6,  Thecondo-        6-  The  Conclusion  of  Declaration. ^Since  the  uniformity  of 

sion  of  a  decia-  process  act,  2  W.  4,  c  39,  abolishing  the  process  by  quo  minus,  a 

declaration  in  personal  actions  in  all  the  Courts  should  conclude 

as  in  the  form  given  in  Reg.  Gen.  Trin.T.  1  W.  4,  viz. "  To  the 

''  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit,  8u:." 

varying,  when  the  declaration  is  at  the  suit  of  assignees  of  a  bank- 
rupt, or  others  suing  in  auter  droit,  by  introducing  the  word  as, 
''to  the  damage  of  the  plaintiffs  as  assignees,  or  as  executors  as 

Jr)  Bosanqoet's  Ralrs,  59,  note  [57]  ;         (s)  See  Mr.  Bosanquet's  obserTatiom 

I  see  Chitty  on  Pleading,  6  edit,  fully  ;  in  his  Rales  of  Pleading,  85,  npte  (r), 

and  see  older  rales  in  K.  B.  and  C.'P.  and  forms  there  given;  and  id,  51,  in 

Mich.  T.  A,  D.  1654.  note. 
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aforesaid  ;"  and  in  actions  qui  tani,  omitting  the  allegation  that    CHAP.  XV. 
the  plaintiff  has  sustained  damage,  because  a  common  informer  declaration 
cannot  recover  any,  inasmuch  as  his  particular  right  to  the       uselw, 
penalty  only  attaches  on  his  issuing  his  writ,  and  therefore  he 
cannot  claim  any  compensation  for  the  previous  detention.     In 
the  Exchequer  it  would  now  be  irregular,  if  not  demurrable,  to 
conclude  quo  minus,  though  before  it  was  an  essential  form,  (t) 

7.  Siatemeni  of  Pledges.— The  Reg.  Gen.  Mich.  T.  3  W.  Tibi^.  sutc- 
4,  r.  1,  we  have  seen,  expressly  orders,   '*  that  the  entry  o/*  to*^be  dUcon?** 
"pledges  to  prosecute  at  the  conclusion  of  the  declaration^  shall  *«"«<*• 

"  inftUure  he  discontinued.^^ 

8.  Other  Matters  to  be  observed. — We  have  thus  enumerated  8.  Otiicr  mat. 
the  few  instances  in  which  the  forms  of  declaration  have  been  JJJ.'cd.'**"*'' 
altered  by  recent  statutes  and  rules,  and  which  we  have  seen 

do  not  interfere  with  the  previous  principles  or  rules  of  plead- 
ing, which  must  still  be  observed ;  and  amongst  others,  that  re- 
quisite quality,  that  the  declaration  should  correspond  with  the 
process  in  the  names  of  the  parties,  the  description  of  the  cha- 
racter in  which  they  sue  and  are  sued,  and  in  the  nature  of  the 
cause  of  action,  {u)  But  a  defect  in  either  of  these  respects,  in- 
asmuch as  the  same  do  not  appear  on  the  face  of  the  declara- 
tion itself  without  referring  to  the  writ  or  other  extrinsic  fact, 
would  not  constitute  a  ground  of  demurrer,  but  merely  of 
irregularity y  to  be  set  aside  or  corrected  upon  summons  or 
motion  to  the  Court,  and  may  therefore  be  properly  considered 
as  part  of  the  practice  of  the  Court  rather  than  of  the  science 
oi  pleading. 

At  common  law,  and  independently  of  any  rule,  each  supe-  Secondly,  Pn>- 
rior  Court  of  Law  has  jurisdiction  to  strike  out  unnecessary  hibUUmcfun' 

i»    1   1      *•  1  -I       fieeenary  length 

matter,  as  m  an  action  of  debt  for  mortgage-money,  a  long  de-  in  deciarationt 
scription  in  the  deed  of  the  mortgaged  premises, (z)  or  a  co-  ^ndpnciice^^^ 
venant  on  which  no  breach  is  assigned,  or  a  second  count  not  General  juris- 
in  any  respect  materially  varying  from  the  first,  (x)    There  are  courts  to  shori- 
also  several  express  ancient  rules  of  Court  upon  the  subject,  ^n  unnecessary 

1*1  «i  1  t  t     .     .   1  .     t.  /   \  length  in  plead- 

which  seem  of  late  to  have  been  lost  sight  of.(y)  ing. 

(0  Hirst  V.  Pitt,  3  Tjrw.  2Ci ;  but  sem'  moiiffc,  Cowp.  Rep,  665;  Price  v.  Fletcher, 

6/tf  tbe  words  miglit  be  rejected  as  5ui-p(M-  Rep.  T.    Hardw.     129,    727;    1   New 

iage.  Rep.  289  ;  1  Saund.  253,  n.  (2)  ;  Tidd, 

(u)  Tidd's  Supp.  A.  D.  1833,  p.  122;  9th  ed.  616,  619  ;  2  Arch.  K.  B.  4th  ed. 

ante,  vol.  iii.  181  to  185,  200  ;  KnowUt  ▼.  828. 

Johnwn,  2  DowU  653;  1  Arch.  C.  P.  (y)  InK.B.  M.T.  1654,  s.  12,  13, 

[70].  16  ;  ID  C.  P.  Reg,  M^T.  1654,  8. 16, 17* 

(s)  See  iosUoces  Dmda$s  ▼.  Lord  Wey^  19i 
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CHAP.  XV.     -  Thus  it  appears  that  the  judges  as  well  of  King's  Bench 
DicL'AnATioN  *^  Common  Pleas  in  M.  T.  1654,  amongst  other  very  important 
ixasLT.       rules  ordered,  thai  pleadings  be  succinct  without  unnecessary 
The  like  ex-       repetitions,  and  that  in  pleading  a  general  statute  it  be  not  re- 
awienrrolM^of  ^^'^^^  ^^^  ^^®  declaration  conclude  against  the  form  of  the  sta- 
id. T.  1 6d4,  in    tute ;  and  that  in  actions  of  covenant  no  more  of  the  deed  than  is 
'  '  necessary  for  the  assignment  of  the  breach,  and  not  to  repeat 
the  covenant  in  the  conclusion ;  and  that  in  actions  of  slander 
long  preambles  be  forborne,  and  no  more  inducement  than  what 
is  necessary  for  the  maintenance  of  the  action,  but  where  it 
requires  a  special  inducement  or  colloquium;  and  that  declara- 
tions in  trespass  quare  clausum  fregit  may  mention  the  place 
certainly,  and  so  prevent  the  use  and  necessity  of  the  common 
bar  and  new  assignment,  and  which  in  that  case  are  to  be 
forborne,  and  some   other  regulations  importantly  affecting 
pleadings.  («)     In  these  and  other  cases  there  are  many  in- 
stances of  a  judge   or   Court  striking  out  the  superfluous 
matter,  and  making  the  plaintiff  pay  the  costs*  (a) 
Impolicy  of  Independently  also  of  costs  it  was  always  injudicious,  espe- 

in  pleadings,  cially  in  actions  for  damages,  to  make  any  oter^tatemeni  of  the 
supposed  injury,  particularly  in  actions  for  a  common  assault 
or  slander,  because  inflated  descriptions  afford  the  defendant's 
counsel  an  opportunity  of  commenting,  sometimes  with  consi- 
derable effect  to  a  common  jury,  on  the  absurd  discrepancy 
between  the  plaintiff's  declaration  and  his  evidence,  and  of 
turning  the  cause  into  ridicule;  so  that  juries  have  perhaps 
merely  on  that  account  given  nominal  damages  less  than  forty 
shillings,  when  they  might  otherwise  have  given  the  plaintiff 
a  sum  at  least  sufficient  to  entitle  him  to  full  costs.  (&) 


(t)  Reg.  M.T.  1654,  K.  B.   s.  xii.   to  even  recommended   as  proper  hy  some 

iTii.;  K.  B.  s.  xiv.  to  xix.  C.  P.  able  pleaders,  see  1  Saand.  Rep.  14,  note 

(li)  Tidd,  9th  ed.  616  to  6l9  ;    and  (S),     So  in  a  declaration  for  trifling  slaii- 

poit.  der  it  nm^  be  advisable  to  omit  tbc  usual 

Instances  of  in-       (J")  As  if  a  declaration  in  fact  for  a  words,  stating  that  the  plaintiff  was  of 

jndtcioas  unue-    single   blow  with  the  open  hand  should  good  nametfame,  credit,  and  rqtutati&n,  or 

cessarv  state-       absurdly  state,  that  the  defendant  with  other  words  affording  counsel  an  oppor- 

ments.                  swords,  sticks,  staves,  whips,  and  other  tunitj  to  turn  the  declaration  into  ridi« 

weapons,  and    with   fists,  assaulted  and  cule,  and  suggesting  to  the  jury  the  eipe- 

beat  and   knocked   the    plaintiff  down,  diency  of  giving  the  plaintiff  a  verdict  for 

and  pulled  and  dragged  him  about  on  the  one  shilliug,  i.  e.  three-pence  for  his  good 

ground,  and  pulled  the  plaintiff   by  the  name,  and  the  like  for  each  of  his  other 

nose,    and    kicked    and    wounded    and  extraordinarv  qualities.    A  case  of  this 

bruised  him,  giving  him  divers  blows  on  nature  was  lately  so  tamed  into  ridicnle, 

and   about  bis  head,  face,  breast,  back,  the  commentator  quoting — 

neck,  shoulders,  arms,  thighs,  legs,  feet,  lago — What,  are  you  hurt? 

and  belly,  and  divert  other  parts  of  his  Cassio — Ay,  past  all  surgery. 

body,  whereby   he    became    sick,    sore,  lago — Marry,  heaven  forbid! 

lame,  diseased,  and  disordered,  and  his  ,    Cauio — Reputation!  repatation!  rtpa- 

life    teas   greatly  despaired  of,  S^c,  5fc.,  tation !    O !  I  have  lost  my  repatation ! 

tboogh  the  form    usually  adopted    and  I  hare  lost  the  immortal  part,  tu,  of  aiy« 


Digitized  by 


Google 


RULES,  &C.  AFFECTING  FOBMfl  OF  DECLARATIONS,  &C. 


475 


But  whilst  the  judges  had  no  power  to  amend  variances  that    CHAP.  xv. 
appeared  pending  a  trial,  the  practice  was  to  introduce  several  xyj^^xluiTtov 
counts  varying  the  statement  of  the  right  or  injury,  and  as  re-       itsblf. 
cently  described  by  a  learned  judge  in  the  nature  of  safety*  FouHkiy^On- 
valves,  to  be  used  only  if  occasion  should  require ;  (c)  and  the  ^nt$  for^e 
Courts  did  not,  unless  in  cases  of  obvious  vexation,  interfere  "wecanwof 
to  reduce  the  number,  unless  by  consent ;  and  if  the  plainti£f 
obtained  a  verdict  on  any  one  count,  he  was  entitled  to  recover 
from  the  defendant  the  costs  of  so  much  of  the  pleadings  and 
of  the  briefs  and  evidence  as  related  to  the  issue  on  which  he 
had  succeeded,  and  although  the  plaintiff  did  not  receive  costs 
in  respect  of  those  counts  on  which  he  did  not  succeed,  (d) 
yet  he  was  not  required  to  pay  to  the  defendant  the  costs  he 
thereby  incurred  *,  (e)  and  yet  on  principle,  admitting  that  a 
plaintiff  might  be  right  in  purchasing  safety  by  the  help  of  so 
many  counts,  between  which  there  was  but  a  very  slight  dif- 
ference, there  could  be  no  reason  that  he  should  be  entitled  to 
do  so  at  the  defendant's  expense,  (f)    The  consequence  was, 
that  those  who  prepared  pleadings  on  the  part  of  the  plaintiff 
took  care,  by  inserting  several  varying  counts  for  the  same 
cause  of  action,  to  avoid  all  risk  of  variance ;  and  the  circum- 
stance of  the  plaintiff's  not  receiving  costs  on  counts   not 
proved,  was  not  of  itself  sufficient  to  restrain  the  introduction 
of  a  great  variety  of  counts,  {g)    However,  in  an  action  at  the 
suit  of  an  executor,  it  was  always  considered  imprudent  to 


self,  and  what  remains  is  bestial    My  re- 
putation !  my  reputation ! 

Otk9lh,  Act  II.  Seen»  3. 

A  very  discreet  and  skilful  Leader, 
(afterwards  elevated  to  the  bench,)  to 
atroid  the  great  danger  of  ridicule  in  some 
cases,  used  frequently  to  request  his  ju- 
nior in  opening  the  pleadingi  not  to  state 
the  particular  description  of  the  assault 
or  of  the  libel  or  slander  as  stated  in  the 
declaration,  but  merely  to  state  that  *'the 
"  pUintiff  in  bis  declaration  complains  of 
"  an  assault  and  other  personal  injuries 
"  committed  by  the  defendant/'  (or  is  for 
a  libel  or  slanderous  words  affecting  the 
plaintiff;)  "  and  the  defendant  has  plead- 
"  ed  not  guilty,  &c."  according  to  the 
£icts.  Thus  avoiding  the  ri&k  of  predis- 
posing the  jury  or  the  auditors  to  laugh- 
.  ter,  which,  if  once  excited,  might  be  very 
injurious  in  the  result. 

So  although  there  is  an  instance  of  the 
absurdity  of  joining  with  a  count  for  cri- 
minal conversation  a  count  in  trover  for 
wearing  apparel  and  household  furniture, 
Jamet  ▼.  Biddingtm,  6  Car.  &c  Payne,  589, 
590,  and  the  iutrodoctiou  of  special  da- 


range,  by  the  plaintiff's  loss  of  a  customer 
at  bathing-rooros,  inconsequence  of  words 
directly  charging  an  unnatural  crime ;  yet 
no  sensible  practitioner  would  in  his  own 
practice  permit  such  joinder,  affording  the 
defendant's  counsel  an  opportunity  of  ob« 
serving*to  the  jury,  that  the  plaintiff 
thought  as  much  of  and  pot  as  high  a 
yalue  on  the  wife's  clothes  and  bis  cus- 
tomer's subscription,  as  he  did  on  her 
affections  or  his  own  character. 

(c)  Sec  Vaughan,  B.,  Ward  v.  Bell, 
2  Dowl.  76  ;  1  Cromp.  &  Mee.  848,  S.  C. 

(d)  Ward  V.  Bell,  1  Cromp.  &  Mee. 
848;  SDuwI.  76,  S.C. 

(c)  Tidd,  9lh  ed.  972 ;  1  Chitty  on 
Pleading,  5tli  ed.  448,  449 ;  Hopkins  v. 
Barnes,  2  Price,  136;  see  2  Bing.  412, 
where  nine  counts  were  allowed  in  an  ac- 
tion for  slander,  though  the  words  used 
were  very  few. 

(/)  See  the  sensible  argument  of  Mr. 
Wightman  in  Ward  v.  Bell,  2  Dowl.  76. 

(g)  And  see  further  as  to  the  use  of 
several  counts  Stephen  on  Pleading,  315 ; 
Wordsworth  on  Rules,  35,  36 ;  and  more 
fully  1  Chitty  on  Pleading,  445  to  451  • 
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CHAP.  XV.  add  a  count  on  a  supposed  promise  to  himself,  unless  the 
Declaration  evidence  in  support  of  it  was  most  certain,  because  if  he 
^^^^^'  failed  in  the  action,  he  was  then  considered  liable  to  pay  costs ; 
though  if  the  declaration  had  been  confined  to  counts  on  pro- 
mises to  the  testator,  he  suing  only  as  executor,  would  not, 
before  the  enactment  in  3  &  4  W.  4,  c.  42,  s.  31,  be  liable  to  pay 
costs,  (h)  We  will  now  state  in  what  respects  the  length  of 
declarations  has  been  moderated  by  recent  rules. 

JFyiWy/Aitcni.      We  have  seen  that  the  General  Rule  of  Trin.  T.  1  W,  4, 
Gen.  '/rin.  ^.    though  declaratory  of  a  more  extensive  principle,  yet  only 
hi^'^'th^^r*  ®*^^^^  *^  *  ^^^  cases,   though    certainly  very   frequently 
counts  on  Mti    occurring  in   practice,  relating  to  declarations   on  biUa   of 
Utd^uutu^     ^^c^^^g^  ^^^ promissory  notes,  and  the  common  indebitatus 
counu,  aecaurUi  counts  as  wcU  in  assumpsit  as  debt,  and  orders,  that  if  such 
mmpti^Md       couuts  shall  cxceed  the  prescribed  length,  no  cost^  of  the  ex- 
deu,  and  abo-    cess  shall  be  allowed  to  the  plaintiff  if  he  succeed  in  the  cause, 
meruit  and  va-   and  that  such  costs  of  the  excess  as  had  been  incurred  by  the 
lebant counts,    defendant  shall  be  taxed  and  allowed  to  the  defendant;  and 
that  on  the  taxation  of  costs  as  between  attorney  and  client,  no 
costs  should  be  allowed  to  the  attorney  in  respect  of  any  such 
excess  of  length ;  (so  tljat  an  attorney  cannot  even  subject  his 
own  client  to  the  unnecessary  expense);  and  in  case  any  costs 
shall  be  payable  by  the  plaintift'  to  the  defendant  on  account 
of  such  excess,  the  amount  thereof  shall  be  deducted  from  the 
amount  of  the  attorney's  bill.    The  effect  of  this  general  rule 
is  to  reduce  to  three  or  four  folios  the  length  of  the  very  fre- 
quent declarations  on  bills  of  exchange,  promissory  notes,  and 
common  debts,  which  used  formerly  to  occupy  about  twenty- 
five  folios ;  and  the  difference  in  length  is  not  only  saved  in  the 
declaration,  but  also  in  the  inquiry,  issue,  nisi  prius  record,  and 
subsequent  proceedings,  when  any.    This  Reg.  Gen.  by  pre- 
scribing concise  forms  of  indebitatus  counts  and  limiting  the 
length,  impliedly  abolished  the  quantum  meruit  and  quantum 
velebant  counts,  which,  though  usually  inserted,  were  never 
necessary,  (i)  though  formerly  considered  otherwise  by  high 
authority,  who  indeed  stated  those  counts  as  illustrations  of 
the  use  of  a  second  count  to  avoid  variance,  (i) 
Sixthly,  Altera-      Reg.  Gen.  of  H.  T.  2  W.  4,  r.  74,  ordered,  that  "  no  costs 
Gen*.  H.T.*^*     "  **^^  *^  a/fotT^rf  on  taxation  to  a  plaintiff'  upon  any  counts 
t  W.  4,  r.  74.    *'  or  issues  upon  which  he  has  not  succeeded,'  and  that  the 


(K)  Aihton  ▼.  Pointer,   1   Gale,  57  ;         (i)  2  Saund.  1««,  n.  (f). 
i  I>owl.  465.  (k)  3  Bla.  Com.  295. 
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costs  of  all  issues  found/or  the  defendant  shall  be  deducted{l)    CHAP.  XV. 
from  the  plaintiff^s  costs,  (m)    And  it  has  been  held,  that  even  declaration 

the  plea  of  general  issue  to  a  declaration  containing  several 'tself. 

counts,  or  several  distinct  allegations  in  one  count,  creates  as  PlaiDtiff  to  be 
many  issues  as  there  are  counts  or  allegations  within  the  mean-  onk'^on  fm!eon 
ing  of  this  rule,  and  that  the  defendant  is  entitled  to  costs  ^hich  be  suc- 
upon  every  count  on  which  the  plaintiff  fails*  (n)    Hence  the  ofissaesfoand 
pleader  should  not  insert  in  a  declaration  more  than  it  can  be  [°'  defendant  to 

^  be  deducted  or 

ascertained  the  plaintiff  will  be  able  to  prove,  and  if  be  do,  the  paid.  » 
costs  of  the  pleadings,  briefs,  and  witnesses,  as  to  the  part  on 
which  the  plaintiff  fails,  will  fall  upon  him ;  and  this  rule  ap- 
plies to  each  separate  count  in  ejectment,  (o)  And  it  has  even 
been  decided,  that  if  a  plaintiff  do  not  prove  all  the  words  in 
one  entire  count  in  slander,  but  fail  as  to  part,  on  the  ground 
that  the  latter  did  not  relate  to  him,  as  alleged  in  an  innuendo, 
the  defendant  is  under  this  rule  entitled  to  the  costs  of  so 
much  of  the  pleadings  so  found  for  him.  (/>)  In  these  cases 
the  defendant  will  be  entitled  not  only  to  the  costs  of  so  much 
of  the  declaration  as  is  found  in  his  favour,  but  also  of  so  much 
of  his  special  pleas  as  have  been  found  for  him,  and  also  oi  so 
much  of  his  briefs  and  eviaence  as  solely  or  principally  related 
to  the  same, (9)  but  not  of  more ;  and  the  plaintiff  has  a  right 
to  what  are  termed  the  general  costs  in  respect  of  the  issues 
found  for  him.(r)  And. if  the  jury  find  for  the  defendant 
upon  one  issue,  and  the  judge  thereupon  discharge  them  as 
to  the  other  issues,  it  was  held  that  the  defendant  was  not  en- 
titled to  the  costs  of  the  pleadings  or  witnesses,  in  respect  of 
the  issues  upon  which  no  verdict  was  given,  {s)  So  if  the  jury 
find  immaterial  issues  in  favour  of  a  defendant,  and  the  plain- 
tiff afterwards  obtain  judgment  non  obstante  veredicto,  neither 
party  is  entitled  to  the  costs  of  those  issues  under  this  rule  of 
H.  T.  S  W.  4.  (/)  And  where  in  an  action  of  slander  the  jury 
gave  £50  damages  on  the  first  count,  and  .£100  damages  on 
the  other  nine  counts,  one  of  which  latter  counts  was  upon 
a  writ  of  error  held  bad,  and  the  plaintiff  agreed  to  remit  the 
£100  damages,  it  was  held  that  he  thereby  gave  up  all  the  costs 

(I)  And  if  tbe  latter  costs  exceed  the  (p)  PriKfAomme  t.  Fnuer,  1  Harr.  & 

Slaintiff 's,  defendant  may  recover  them,  MToll.  5  ;  4  Nev.  &  Man.  51  IS. 

fi/jwr  V.  Graham,  2  Dowl.  42S.  (q)  Laruder  v.  Dick,  t  Cromp.  &  Mee. 

(m)  See  Jer.  Roles,  p.  62,  n.  (j);  Cos  389 ;  3  Dowl.  SS5  ;  4  Tjrr.  339,  S.  C. ; 


▼.  Tlumpaon,  9  Cromp.  &  Jer.  498 ;  Knight     Eadet  v.  Everatt,  3  Dowl.  687. 

T.  Brown,  1  Dowl,  730 ;  Richardt  ▼.  Co-         (r)    Larnder  t.   Dick,  4  T 

hen,  1  Dowl.  533.  2  Dowl.  333,  S.  C. ;  «  Cr.  &  M. 389,  S.C. 


(r^  Cox  v.  T^ompMn,  2  Cromp.&Jer.498.         (t)  Valance  v.  Adams,  2  Dowl.  118. 
fo)  Doe  ▼.  Wehber,  1  Harr.  10.  (()  Goodkume  ▼.  Bowman,  2  Dowl.  206. 

/Google 


Digitized  by  ^ 


478 


OP  THB  DBGLARATION  ITSELF. 


CHAP.  XV. 

Of  tii£ 
Declaration 

ITSELF, 


on  the  last  nine  counts,  (u)  a  case  strongly  evincing  the  great 
hazard  of  improvidently  introducing  any  doubtful  count ;  and 
under  this  rule  the  defendant  is  entitled  to  the  costs  of  all  the 
issues  found  for  hioii  although  they  exceed  the  costs  of  those 
found  for  the  plaintiff,  (x)  Since  this  rule,  thereforci  and  be- 
fore and  independently  of  the  rule  H.T.  4W.4,  it  is  important 
that  the  declaration  and  pleadings  on  the  part  of  a  plaintiff 
should  state  no  more  than  can  be  proved  on  his  behalf 
for  otherwise  the  defendant's  costs  may  be  equal  to,  if 
not  exceed  y  those  of  the  plaintiff.  It  seemSi  however,  that 
a  defendant  should  now  at  the  trial  confine  the  plaintiff  to 
one  of  several  counts,  and  that  it  is  too  late  afterwards  to 
move  the  Court  for  the  purpose,  (y)  Thus  when  a  verdict 
was  taken  on  all  the  counts  by  consent,  with  liberty  to  move 
to  enter  a  nonsuit,  the  Court  refused,  after  that  motion  had 
been  discharged,  to  allow  the  defendant  to  confine  the  verdict 
to  any  particular  counts,  (y)  And  even  on  a  declaration  for 
usury,  containing  thirty-seven  counts,  although  there  was  only 
one  transaction,  the  judge  refused  at  the  instance  of  the  de- 
fendant to  compel  the  plaintiff  to  elect  on  which  count  he 
would  stand  before  the  jury  had  given  their  verdict,  (x)  It  was 
however  held,  even  before  the  late  rule,  that  if  there  be  but 
one  agreement,  and  the  declaration  contain  several  counts,  the 
plaintiff  can  only  have  a  verdict  upon  and  the  costs  of  one 
count,  and  that  if  the  judge  direct  a  jury  otherwise,  a  bill  of 
exception  lies,  (a) 

This  rule  of  H.  T.  extends  to  the  result  of  an  award,  and 
where  the  arbitrator  awards  only  as  to  a  part  in  favour  of  the 
plaintiff,  and  as  to  the  residue  for  the  defendant,  the  defendant 
is  entitled  to  the  costs  of  the  latter,  (ft) 

On  the  other  hand,  it  is  essential  on  behalf  of  a  defendant  to 
keep  in  view,  in  all  his  pleadings,  the  inexpediency  of  raising 
any  issue  on  which  he  is  not  certain  of  succeeding  upon  the 
evidence;  for  where  the  defendant  pleaded  the  general  issue 
and  several  special  pleas,  and  the  jury  found  for  the  defendant 
on  the  general  issue,  but  for  the  plaintiff  on  the  special  pleas, 
it  was  held,  that  the  plaintiff  was  entitled  to  the  costs  of  the 
pleadings,  and  witnesses,  and  evidence,  relating  to  such  spe- 
cial pleas,  (c)    The  above  is  to  be  understood  with  this  quaii- 


(tt)  Dadd  V.  Crease,  2  Cromp.  &  Mee. 
223;  2DowI.269. 

(x)  Milner  v.  Oraham,  2  Dowl.422. 
(y)  Martin  v.  Coleman,    1  Harr.  86. 
(s)  Swinbum  v.  Jones,  1  Moo«  &  Rob. 


322. 

(a)  Ward  v.  BeU,  2  Dowl.  76. 

(6)  Daubut  ▼.  Jiiekman,  1  Hodges,  75; 
Eades  v.  Everatt,  3  Dowl.  687. 

(c)  Hart  ▼.  Cuthwh,  2  Dowl.  456. 
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fication^  that  where  some  issues  are  found  for  the  plaintiff^  and    chap.  xv. 
some  for  the  defendant,  although  the  latter  is  entitled  to  the  declaration 
costs  of  the  issues  found  for  him,  as  respects  the  pleadings^       itself. 
yet  he  is  not  entitled  to  the  general  costs  of  the  cause,  or  even 
to  the  expenses  of  his  own  witnesses,  unless  their  eyidence  re- 
lated exclusively  or  principally  to  the  issues  found  for  him.  (d) 

This  rule  renders  it  extremely  important,  as  regards  the  Seventhly,  Free- 
costs,  that  before  drawing  a  declaration,  or  plea,  or  other  part  **JJ^nces*rffect- 
of  pleading,  the  attorney  for  the  party  pleading  should  ascer-  ing  the  structure 
tain  whether  the  evidence  will  certainly  sustain  every  part  of  °,  p^a"&c!" 
his  proposed  pleading,  and  to  inform  his  pleader  accordingly, 
whose  province  it  will  be  to  exercise  due   caution,  as  well 
in  the  number  of  distinct  allegations  as  in  the  mode  of  de- 
scribing them.     The  general  operation  of  this  Reg.  Gen.  of 
Hil.  T.  2  W.  4,  r.  74,  will  be,  that  a  plaintiff  or  defendant  will, 
independently  of  Reg.  Gen.  Hil.  T.  4  W.  4,  5,  6,  &  7,  be  en- 
titled to  receive  the  costs  of  all  pleadings,  and  parts  of  plead- 
ings, found  for  him,  and  be  liable  to  pay  the  costs  of  all  parts  of 
pleadings  found  against  him,  but  under  such  rule  there  is  not 
that  punishment  in  the  total  loss  of  costs  on  the  parts  of  plead 
ings  found  for  him,  as  we  shiill  find  is  provided  by  Reg.  Gen. 
HU.  T.  4  W.  4. 

By  far  the  most  important  of  the  new  rules  are  those  of  'Eighthly,  The 
Hil.  T.   4  W.  4,  rule  6,  6,  7,  which  imperatively  prohibit  gij^'^fw"!^ 
several  counts,  "  unless  a  distinct  subject-matter  of  complaint  r.  5, 6,  r,  viz. 
**  is  intended  to  be  established  in  respect  of  each,"  or  plea  [ng  mireThan 
substantially   proceeding   on    the   same   ground   of  defence,  one  count  on  the 
These   rules    are  to  be    examined,  first,  as  to   the    opera-  matter,  and  giv- 
tion  of  the  prohibitory  provision,  and  secondly,  as  to  the  cow-  |JJ8  ""'^"^*^ 
sequences  of  non-observance.     As  regards  declarations,  the  neverai 
terms  of  the  fifth  rule  are:   "  Several  counts  shall  not  be  al-  ^»^««^''«W 
"  lowed,  unless  a  distinct  subject-matter  of  complaint  is  intended 
*'  to  be  established  in  respect  of  each.''    It  is  certain,  that  in 
ancient  pleadings  more  than  one  count  was  not  inserted,  unless 
there  were  really  several  distinct  claims,  but  then  formerly  the 
subjects  of  litigation  were  but  few,  especially  in  assumpsit  and 
case,  and  most  of  the  forms  of  declaration  were  to  be  found  in 
the  Registrum  Brevium.     In  modern  times,  if  every  active  at- 
torney could  always  secure  correct  instructions  and  a  statement 


(d)  Lamder  y.  Dick,  2  Dowl.  353 ;         (e)  5^e  the  precise  terou  of  the  riile 
£ad€f  T.  JSoeraU,  3  Dowl.  687.  tsnU,  455. 
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CHAP.  XV.  of  facts,  precisely  as  the  witnesses  mU  prove  them  on  the  trial, 
Declabation  then  a  careful  and  intelligent  pleader  could  not  have  occasion 
"'"-^'  to  introduce  more  than  one  count  in  a  case  falling  strictly 
within  the  above  rule.  But  it  has  very  often  occurred,  and 
ever  will  occur,  that  even  intelligent  and  honest  witnesses,  who 
have  been  applied  to  before  declaring,  and  for  the  very  purpose 
of  declaring  correctly,  to  make  their  statements  of  the  trans* 
action,  even  in  writing,  yet  they  will  afterwards,  on  the  trial, 
very  materially  vary  in  giving  their  evidence,  and  thereby  a 
material  variance  will  arise ;  or  in  the  original  statement  one  or 
more  witnesses  would  vary  very  materially  in  their  account  of  the 
transaction  to  the  account  given  by  other  witnesses.  In  these 
cases,  especially  when  the  proof  depended  on  verbal  evidence, 
and  not  on  written  documents,  cautious  pleaders  would  intro* 
duce  several  counts  varying  the  description  of  the  contract,  or 
the  right,  or  breach,  or  injury,  according  to  the  varying  state- 
ments of  such  witnesses,  and  even  when  there  had  not  been 
any  known  discrepancy  in  the  evidence,  experience  having  in* 
formed  pleaders  what  are  the  ordinary  variations  in  transac- 
tions, they  inserted  such  counts  as  they  deemed  it  probable 
would  enable  the  plaintiff  on  one  or  the  other  of  such  counts 
to  obtain  a  verdict.  (/)  But  as  the  legislature,  by  S  &  4  W. 
4,  c.  4&y  s.  23,  enabled  a  judge,  upon  a  trial,  to  permit  any 
variance  to  be  amended,  provided  it  did  not  prejudice  the  other 
pai*ty  on  the  merits,  it  was  considered  expedient,  at  the  same 
time,  by  8.  1,  to  enable  the  judges  to  make  such  alterations  in 
the  course  of  pleading  as  they  might  think  fit,  with  the  excep- 
tion, that  where  any  particular  statute  had  given  a  right  to 
plead  the  general  issue,  and  to  give  the  special  matter  in  evi- 
dence under  it,  that  right  should  continue.  The  learned  judges, 
by  the  rules  promulgated  under  the  authority  of  that  enact- 
ment, reciting  such  powers  of  amendment,  and  evidently  sup- 
posing that  they  would  be  fully  and  liberally  acted  upon,  and 
that,  therefore,  the  introduction  of  several  counts  upon  the 
same  transaction,  with  the  view  to  avoid  the  risk  of  variance, 
would  no  longer,  in  practice,  be  necessary,  therefore  promut- 
gated  the  above  rule,  which,  from  fear  of  consequences  as 
respects  costs,  has  in  effect  put  an  end  to  the  practice,  (at  least 


C/*)  In  Ndton  V,  Oriffiih, «  Bing.  41t  j 
nine  counts  for  verbal  slander  were  per- 
mitted. The  case  of  The  King  v.  Arch- 
hithop  rf  York  and  athm,  1  Adol.  &  £11. 
394;  and  3  Kev.  &  Man.  453 ;  in  the 
former  of  which,  p.  398,  the  declaration  is 
t^t  forth,  and  Is  a  strong  instance  that  cases 


will  occar,  where  it  will  be  very  haxardous 
to  rely  on  one  count  alone.  Mr.  Tidd 
and  the  author  considered  it  necessary  to 
introduce  even  five  counts;  and  a  learned 
judge  at  Chambers,  and  the  Court  in  Banc 
afterwards,  were  of  the  same  opmion. 
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without  the  risk  of  incurring  severe  punishment  in  costSi)  of    CHAP.  xv. 
introducing  more  than  one  count  upon  one  and  the  same  trans-  dbcl'iIition 
action ;  and  so  long  as  the  judges  very  liberally  exercise  their       itself. 
powers  of  amendment^  there  can  be  no  objection  to  the  rule, 
which,  by  shortening  the  pleadings,  will  materially  lessen  the 
entire  expense  of  a  trial. 

But  unfortunately  instances  have  occurred  where  learned 
judges  have  refused  amendments,  and  afterwards  regretted  their 
decision,  (g)  Certainly,  in  cases  within  the  rule,  every  attorney, 
and  every  pleader,  must  exert  much  more  care  and  attention  in 
obtaining  instructions  for  and  preparing  the  single  count,  and  the 
former  should,  in  strictness,  see  and  carefully  examine  every 
witness  to  the  transaction  before  he  declares,  and  where  wit- 
nesses are  hostile,  or  access  to  them  cannot  be  had,  the  risk  of  a 
trial  and  a  nonsuit,  in  respect  of  a  variance  which  the  judge  may 
refuse  on  the  trial  to  amend,  is  since  this  rule  considerably  in- 
creased, and  cannot  be  avoided  even  by  the  most  active  and  in- 
telligent endeavours.  In  short,  the  common  law  liberty  of  intro- 
ducing several  counts  for  security  was  abridged,  and,  indeed,  in 
effect,  annulled,  upon  an  understanding  that  a  plaintiff  «Aa0,  on 
the  trial,  be  allowed  to  amend ;  but,  unfortunately,  it  is  not  by 
any  means  of  course  that  such  amendment  will  be  allowed,  and 
this,  although  it  be  made  appear  that  another  learned  judge 
had  refiised  to  allow  the  introduction  of  the  very  count  which, 
had  it  been  inserted,  would,  without  any  favour  or  amendment, 
or  payment  of  costs,  have  entitled  the  plaintiff  as  of  course 
to  the  verdict. 

It  will  be  observed,  that  in  explanation  of  the  meaning  of  Ninthly,  wiien 
the  words,  '*  unless  a  distinct  subfect-matter  of  complaint  is  ^^"i^/^y'jnd 
intended  to  be  established  in  respect  of  each,'^  the  rule  gives  fhouid  still  be 
several  examples,  which  practitioners  and  students  must  care-  '°*^'**  * 
fully  consider,  not  only  as  in  effect  constituting  part  of  the 
positive  rule  in  those  particular  instances,  but  also  as  greatly 
elucidating  the  intended  operation  of  the  rule  in  other  cases.  (A) 

It  will  also  be  expedient  to  study  the  examples  when  or  not 
several  pleas  shall  be  admissible  and  the  decisions  thereon,  for 
in  cases  where  two  or  more  pleas  would  be  admissible,  perhaps 
in  cases  similar  on  principle,  several  counts  ought  also  to  be  ad- 
mitted ;  as  where  in  an  action  of  trover  for  wool  the  defendant 

Cj)  Jelf  V.  Onel,  4  Car.  &  P.  « J ;  Dot     S.  C. 
w.ErringUm,SfJeir»U  Man.  646;  Parker         (h)  See  the  rale  and  instances,  ante, 
T.  Ade,  1  Dowl.  646 ;  1  Cr,  6c  M.  4i9,     455  to  458. 
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^  CHAP.  XV.   ^as  permitted  to  plead  a  lien  by  custom,  a  lien  by  agreement, 
Declaration  and  two  Other  pleas  of  lien  nearly  similar,  (t) 

""'•''•  It  will  be  observed  that  the  fifth  rule  expressly  excepts  a 

count  upon  an  account  stated;  so  that  after  a  special  or  a  com- 
mon count  for  the  original  debt,  a  count  upon  an  account 
stated  may  always  be  added,  though  it  should  not  unless  there 
be  evidence  of  a  subsequent  accounting  or  an  admission  to  the 
plaintiff  himself  of  a  named  balance  being  due  to  him;  for 
otherwise,  if  the  plaintiff  fail  on  that  count,  he  may  still,  under 
Reg.  Gen.  Hil.  T.  2  W.  4,  r.  74,  have  to  pay  costs  of  the  issue 
as  to  that  count.  (Jk)  The  rule  declares,  that  the  ^several 
examples  shall  be  considered  merely  as  instances  not  intended 
to  narrow  or  restrict  the  rule  in  its  operation  or  its  principle. 
It  is  however  declared  that  the  rule  shall  not  prohibit  the  intro- 
duction of  several  breaches.  (/) 

Some  of  the  learned  judges  appear  to  have  considered  that 
if  the  declaration  mighty  notwithstanding  the  fifth  rule,  contain 
two  or  more  counts  varying  the  statement  of  substantially  the 
same  right  or  cause,  then  it  is  not  a  case  in  which  a  judge  can 
be  required  or  expected  to  exercise  his  discretion  to  permit  an 
amendment ;  as  in  a  declaration  against  a  sheriff,  the  first  count 
for  an  actual  arrest  and  an  escape,  the  plaintiff  might  add  a 
count  for  not  arresting  when  there  was  an  opportunity  f  and  if 
on  the  trial,  for  want  of  such  a  count,  or  a  declaration  contained 
only  one  count  for  an  injury  to  a  watercourse  in  right  of  a  miU, 
when  a  count  in  right  of  a  close  might  have  been  added ;  (m) 
and  if  so,  the  pleader  might  be  censured  for  not  inserting  more 
counts  accordingly,  {m)  It  is  however  expressly  declared, 
*'  that  the  examples  are  given  only  as  some  instances  of  the 
application  of  the  rules  to  which  they  relate,  but  the  principles 
contained  in  the  rules  are  not  to  be  considered  as  restricted  by 
the  examples  specified."  The  words  '^  Distinct  subject-matter 
of  complaint,"  obviously  mean  a  distinct  and  separate  sub- 
stantial cause  of  action  (always  including  a  right,  and  an  infrac- 
tion of  that  right),  and  as  dbtinguishable  from  a  mere  variation 
'  in  the  mode  of  describing  the  same  debt  or  injury;  and  pro- 


(t)  LeuekhaH  v.  Cooper,  1  Bing.  N.  C.  (fe)  Ante,  457;  sec  iChitty  on  Pleading, 

509;  1  Hodges,  16;  S  Dowl.  415,  S.  C  391,  as  to  when  a  count  on  an  account 

Some  persons  have  doubted  whether  as  stated  is  sustainable. 

all  those  picas  could  not  be  established  (i)  Ante,  457. 

on  the  trial,  but  only  one,  they  were  not  (m)  Per  Patteson,  J.  in  Frankum  ▼ 

mere  variations  in   statement,   and   not  Earl  of  FalmmUh,  as  stated  in  Bosan- 

statements  of  distinct  grounds  of  answer  quet's   Rales,   14,    in  notes  ;    and   see 

or  defence,  and  consequently  not  projierly  Gneit  v.  Everett,  9  Legal  Observer,  75; 

admissible ;  see  terms  of  rule  Hil.  T.  4  Chitty  on  Amendment  of  Variances^  96, 

W.  4.  reg.  5,  ante,  455.  27. 
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bably  were  intended  to  prohibit  more  tfaan  one  count,  when  chap.  XV. 
there  could  in  justice  be  only  one  recovery  of  damages.  Sup-  de^^J[]^^iok 
posing,  therefore,  that  there  have  in  fact  been  two  distinct  itsblp. 
promises  to  pay  the  same  debt, — the  one  on  an  executory  con- 
sideration,  and  the  other  on  an  executed  consideration ;  or,  in 
other  words,  one  promise  to  pay  before  the  work  was  done,  or 
other  consideration  given,  and  another  promise  in  fact  to  pay 
after  the  work  was  done,  or  consideration  given,  then  (with  the 
exception  of  an  account  stated)  only  one  count  is  to  be  allowed, 
because  there  is  only  one  subject-matter  of  complaint,  viz.  the 
nonpayment  of  only  one  debt,  (n)  It  has  however  been  sug- 
gested, that  in  an  action  against  the  sheriff  for  an  escape,  there 
may  be  two  counts, — the  first  stating  an  actual  arrest  and 
escape,  and  a  second  count  stating  that  the  sheriff  did  not  arrest 
the  original  defendant  when  he  had  an  opportunity,  and  which 
breach  of  duty  might  have  in  fact  occurred  on  another  occa- 
sion, either  before  or  after  the  actual  arrest,  and  which  might 
have  created  a  distinct  cause  of  action ;  (o)  and  that  in  an 
action  on  the  case  for  a  disturbance  of  a  right  to  a  watercourse 
there  might  perhaps  be  a  count  stating  the  right  in  respect  of  ^ 
a  close  of  the  plaintiff  and  another  count  in  right  of  a  mill,  (p) 
As  the  terms  of  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5,  prohibiting 
several  pleas  carrying  the  statement  of  the  same  ground  of 
defence,  are  the  same  as  those  prohibiting  several  counts  carry- 
ing the  statement  of  the  same  subject-matter  of  complaint,  it 
would  seem  that,  on  principle,  decisions  in  favour  of  admitting 
several  pleas  would  also  be  applicable  to  several  counts ;  and 
if  so,  then,  as  in  an  action  of  trover,  the  Court  of  Common 
Pleas  permitted  four  varying  special  pleas,  each  describing 
as  a  defence  a  right  of  lien,  viz.  one  founded  on  custom, 
another  on  agreement,  another  on  a  custom  differently  stated, 
and  the  other  a  different  custom,  it  would  seem  that  equally 
should  a  plaintiff  be  allowed  in  cases  of  doubt  to  introduce 
four  counts  similarly  varying,  {q) 

A  very  sensible  author  has  supposed,  that  with  analogy  to 
the  instance  stated  in  the  rule,  *'  that  a  count  for  freight  upon 


(n)  See  an  instance  in  Mardiv,  Griffin,  (q)  Leuckhart  v.  Cooper,  I  Bing.  N.  C. 

p«t.  509 ;  3  Dowl.  415 ;  1  Hodges,  16.  S.  C. 

(o)  Per  Patteson,  J.  in  Guut  v.  Ere-  Hart  v.  Beti,  1  Hodges,  6;  sed  quttre,  for 

reU,  9  Legal  Observer,  75  j  and  Bosan-  in  Wilhinuyn  v.  SmaU,  3  Dowl.  465,  Mr. 

qoet's  Rules,  13,  in  note.  Justice  Williams  said,  **  The  rule  is  much 

(p)  Fravkum  v.  Earl  of  Falmouth,  as  more  strict  as  to  plaintiffs^  who  are  only 

stated  in  Bosanquet's  Rules,  14,  in  notes,  allowed  one  count  to  each  cause  of  action, 

S.  C.  in  1  Harr. ;  4  Nev.  &  Man.  330;  and  the  reason  is  different,  whereas  de- 

6  Car.  &  Pa.  529;  but  do  not  in  the  fendants  may  have    several  inconsistent 

latter  notice  that  point.  pleats 
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CHAP.  XV.  a  charter  party,  and  another  count  for  freight  pro  rata  itineris, 
Declabatjon  upon  a  contract  implied  by  law^  are  to  be  allowed."  It  would 
""'-'•  seem  that  where  a  party  contracts  to  work  by  a  certain  plan, 
and  that  plan  is  so  entirely  abandoned,  that  the  original  con- 
tract cannot  possibly  be  traced,  and  it  cannot  be  said  to  which 
part  of  the  work  it  shall  be  applied,  in  such  case  the  plaintiff 
will  be  permitted  to  recover  as  if  no  such  contract  had  been 
made,  and  to  charge  for  the  whole  work  done,  according  to  its 
value,  and  the  benefit  actually  received ;  and  that  in  this  case 
it  will  be  necessary,  from  the  uncertainty  of  the  event  of  the 
proofs,  as  to  whether  they  will  show  the  special  contract  to 
have  been  wholly  abandoned,  or  only  deviated  from,  to  join 
both  counts,  (r)  However,  in  a  late  case,  two  learned  judges 
at  chambers  separately  considered  that  a  plaintiff  had  no  right 
to  insert  two  counts,  the  first  special,  on  a  contract  that  if  the 
plaintiff  would  take  possession  of  a  farm,  and  plough  and  sow 
it,  in  expectation  of  the  fulfilment  of  an  agreement  for  a  lease, 
the  defendant  would  pay  the  expenses  thereof,  in  case  the 
agreement  should  not  be  fulfilled;  and  a  common  count  for 
work  and  labour  and  seed  provided,  although  the  plaintiff 
bona  fide  expected  to  prove,  besides  the  special  contract,  a  dis- 
tinct promise  in  fact  after  the  agreement  had  been  abandoned, 
and  the  defendant  had  taken  and  derived  the  benefit  of  the 
labour  and  seed ;  and  those  learned  judges  on  summons  com- 
pelled the  plaintiff  to  elect  to  proceed  on  the  special  count,  and 
that  for  money  had  and  received,  and  on  an  account  stated, 
striking  out  the  common  counts  for  work  and  labour  and  seed, 
and  that  for  money  paid,  (s) 

Upon  the  whole,  in  practice,  when  an  experienced  pleader, 
after  full  consideration,  thinks  that  the  proposed  several  counts 
are  essential  for  the  purpose  of  just  security  to  the  plaintiff  to 
be  introduced,  and  that  they  do  not  contravei.a  the  rule,  it 
seems  to  be  advisable  to  insert  all  in  the  declaration,  and  ex- 
plicitly to  state  his  reasons  to  the  learned  judge  in  answer  to 
any  application  to  strike  out  all  but  one,  and  then,  in  case  that 
judge  should  order  them  to  be  erased,  to  submit  to  his  de- 
cision, and  not  pertinaciously  to  retain  the  counts  objected  to, 
at  the  risk  of  losing  all  the  costs  under  the  seventh  rule ;  and 
in  which  case,  should  a  variance  appear  on  the  trial,  it  is  most 
probable  the  judge  who  presides  at  the  trial,  on  proof  of  such 


!r)  Bosanquet's  Rules,  19,  note  14.  and  see  post,  application  to  strike  out 

«)  Manh  v.  Gnffin,  Hil.  T.  1835,  per     courts. 
Parke,  B.  and  BoUand,  B.  at  cbambers; 


Digitized  by 


Google 


RULESi  &C.  AFFECTING  FORMS  OF  DECLARATIONS,  &C.  485 

prior  proceeding  at  chambers,  will  permit  an  amendment,  or  CUAP.  xv. 
the  Court  in  banc  would  be  disposed  on  motion  for  a  new  trial  d^Ij^I^!^iov 
to  afford  redress.  iT»BLr. 

As  these  rules  preclude  the  use  of  several  varying  counts  Suggestions  for 
upon  the  same  subject  of  complaint^  but  expressly  permit  seve-  formf  of  dedar- 
ral  breaches  of  one  and  the  same  contract  in  the  same  count,  ing  in  some 
it  may  be  advisable,  when  the  law  admits,  to  frame  the  declara-  cfaring  upon  a 
tion  on  an  implied  duty,  and  to  declare  upon  the  duty  and  geMtalduty, 
assign  as  many  breaches  as  may  be  applicable,  instead  of  de-  averai  breachn 
daring  on  a  supposed  promise  to  perform  a  particular  and  ^^^^^^^* 
specified  part  only  of  that  duty ;  as,  for  instance,  in  an  action 
of  assumpsit  against  an  ^attorney  for  negligence,  the  declaration 
might  state  his  retainer  to  sue  or  defend,  or  to  advance  the 
plaintiff's  money  on  security,  ''and  that  in  consideration  thereof, 
and  of  fees  and  reward^  the  defendant  undertook  to  observe 
and  perform  his  duty  in  that  respect,'^  and  then  in  the  same 
count  it  might  be  averred  that  it  was  the  defendant's  duty  to 
do  so  and  so ;  as,  to  take  such  due  care  of  the  conduct  of  the 
action  or  defence,  or  to  take  due  care  to  endeavour  to  obtain 
proper  security,  &c.  and  then  alleging  as  many  breaches  as 
may  be  deemed  advisable.  So  in  an  action  against  a  tenant 
holding  under  a  parol  demise  for  numerous  breaches  of  implied 
good  husbandry,  the  declaration  might  state  that  in  considera- 
tion of  thie  letting,  or  of  the  subsisting  tenancy,  the  defendant 
undertook  to  observe  the  course  of  good  husbandry,  and  use 
the  premises  in  a  tenantlike  manner,  and  then  assign  as  many 
breaches  as  will  be  supported  in  evidence.  So,  instead  of 
several  separate  counts  for  illegal  acts  relating  to  the  same  dis- 
tress, all  or  many  might  be  included  in  one  count,  as  a  count 
stating  a  distress  for  more  rent  than  was  due,  and  then  also 
averring  that  the  goods  distrained  were  of  much  greater  value 
than  the  pretended  arrear  of  rent,  so  as  to  constitute  an  exces- 
sive distress,  contrary  to  the  statute  of  Marlbridge ;  and  then 
stating,  that  the  goods  having  been  so  distreined,  the  defend- 
ant wrongfully  impounded  the  goods  off  the  premises  without 
giving  the  plaintiff  notice  of  the  place  of  impounding ;  and  then 
that  the  defendant  sold  part  of  such  goods  within  five  days, 
and  neglected  to  have  the  goods  appraised  by  two  sworn 
appraisers  before  such  sale ;  and  that  defendant  did  not  sell 
the  goods  for  the  best  price,  that  he  might  with  due  care 
have  obtained ;  and  that  he  sold  more  than  was  necessary,  and 
that  he  did  not  leave  the  overplus  with  the  sheriff,  &c.  and 
so  on. 

VOL,  III.  1 1 
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CHAP.^xv.       The  pleader  should  anticipate  that  if  he  instrt  seteral 

PicuLAiTio*  counts  that  are  even  permissible  under  the  new  rules,  yet  if 

"**'^'*       the  defendant  plead  to  each  separately^  or  plead  so  as  to  put 

u^^^^^  each  allegation  in  issue,  and  there  be  no  confidence  of  the 

bveontidemtioB  plaiotifi^s  success  on  both  counts,  it  may  become  advisable  to 

^  ^^^*  take  out  a  summons  for  leave  to  withdraw  the  untenable  countj 

instead  of  proceeding  to  trial  at  the  great  risk  of  having  to  pay 

to  the  defendant  all  the  costs  of  his  pleadings  and  evidence 

relating  to  the  untenable  count  or  allegation. 

EUoenthhf,  The  The  effect  of  the  6th  and  7th  rules  is,  that  if  a  defendant, 
^^tivi"n  ^°  receiving  the  declaration,  be  advised  that  it  conUins  two  or 
the  judge  at  morc  Gouuts,  fouudcd  ou  the  same  subject-matter  of  complaint» 
aisi^riiuu  °'*^  he  is  at  liberty  to  obtain  a  summons  calling  on  the  plaintiff  to 
show  cause  before  a  judge  at  chambers,  why  the  superfluoua 
count  should  not  be  struck  out.  The  6th  rule  is  imperatim 
an  the  judge  to  make  his  order  for  striking  out  the  superfliioiui 
count,  ^  unless  he  shall  be  stUisJied,  mpon  cause  ehowUf  thui 
'*  same  distinct  subject-matter  af  complaint  is  band  fide  intended 
^^  ta  be  established  in  respect  of  each  ;**  and  in  that  case  it 
se«ns  imperative  on  him,  being  of  that  opinion,  to  indorse 
upon  the  summons,  or  state  in  his  order,  as  the  case  may  be^ 
that  he  is  sa  satisfied^  and  also  to  specify  the  counts  mentioned 
in  such  application  which  shall  be  allowed,  (t)  But  still,  under 
the  seventh  rule,  however  bonft  fide  the  plaintiff  may  have 
been  considered  by  the  learned  judge  at  chambers  to  have 
acted  in  introducing  such  second  or  other  count,  yet  if  the 
plaintiff  fail  in  establishing  a  tUstinct  ground  of  campUrinif  a 
verdict  is  to  be  entered  against  him  thereon,  and  he  is  to  pay 
to  the  other  party  the  costs  occasioned  by  such  count,  including 
those  of  the  evidence  as  well  as  of  the  pleadings  ;{u)  and  then 
comes  the  most  serious  part  of  the  rule,  vis.  that  if  the  judge 
on  the  trial,  upon  all  the  facts  then  before  him,  shall  be  of  a 
different  opinion  to  the  judge  who  at  chambers  permitted  the 
second  or  further  count  to  stand,  i.  e.  shall  be  of  opinion  that 
no  such  distinct  subject-matter  of  complaint  was  banA  fide  im^ 
tended  to  be  established,  and  shaU  so  certify  before  final  judg- 
ment, (jr)  the  party  so  pleading  shall  not  recover  any  costs  even 

(()  The  dceisioii  of  e  Judge  et  cham-  niont  and  order,  fiort. 
bers  upon,  the  introductioD  of  a  second  (u)  We  may  remember  that  the  plain- 
count  If  probably  conclvLiivt,  without  ap-  tiff  incurred  the  «nM  liability  in  tlie  pre- 
peal  to  the  Court  in  banc,  %€mhU^  see  ob-  vious  rule  of  HU.  T.  S  W.  4t  ante,  47l»»  f  • 
lervations  of  Dcnman,  Ch.  J.,  in  The  King  (x)  The  words  "  and  shall  so  certifv** 
▼.  Archb»  rf  York  and  othert,  3  Nev.  £  seem  to  import  that  the  judge  at  Jm 
Han.  455  -,  1  Adol.  &  £U.  397,  S.  C. ;  prius  has  a  daeretionttry  jarudiction,  and 
aiilr,  vol,  iii.  35 ;  see  the  forms  of  sum-  that  it  is  not  iaipentioc  on  him  to  to  oer* 
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upon  the  issue  or  issues  upon  wUcli  he  has  succeeded,  arising   ^"^^*  ^^* 
out  of  any  count)  &c.  with  respect  to  which  the  judge  shall  so  DacLAiiATfOH 
otctify.  ""''^' 

It  has  been  urged,  diat  these  rules  are  unnecessarily  harsh  TtPeJ/ihiy,  ob- 
in  depriving  a  plaintiff  of  the  power  of  adding  a  count  tarying  ^ff7c^tf"^.e'^ 
Us  statements,  etmecuMm  m  case9  wkere  ke  comld  not  aniieipaie  rules;  and  im- 

-,  •!  »  ■•«•«  .  -.*       policy  of  non- 

iM  emdemce,  perkape,  txeUutwly  $n  ike  pos9esswn  of  the  de^  observance., 
fendami^  and  which  might  unexpectedly  start  up  on  the  trial 
and  occasion  a  Tmriance,  and  it  has  been  suggested  that  the 
rule  should  only  have  been,  that  the  costs  of  counts  and  issues 
found  for  the  defendant  should  be  disallowed  to  the  plaintiff 
and  deducted  from  his  other  costs^  tmless  ike  judge  trying  ike 
etttue  skotdd  certify  that  suck  counts  were  proper  or  reason^ 
ably  introduced,  {y)  But  it  is  well  known  that  this  and  all  other 
objections  to  the  terms  of  these  rules  were  fully  discussed  and 
considered  by  the  common  law  commissioners  and  by  the 
learned  judges  before  the  rules  were  promulgated,  and  it  was 
anticipated  that  if  any  exception  to  the  rule  prohibiting  more 
than  one  count  were  allowed  (as,  for  instance,  a  power  to 
add  several  counts  by  leave  of  a  judge  or  of  ike  Courts)  the 
applications  would  have  been  endless,  and  the  rule  itself  would 
soon  have  become  a  dead  letter,  and  it  was  considered  that,  sup- 
posing, as  might  be  justly  anticipated,  the  power  of  amendment 
in  cases  of  variance  would  be  liberally  exercised^  there  was  no 
occasion  to  permit  any  exception  to  the  rule ;  and  as  regards  the 
punishment  of  a  party,  by  depriving  him  of  the  costs  of  the 
count  and  issue  found  in  his  favour,  because  he  had  improperly 
and  injudiciously,  with  undue  pertinacity,  retained  a  redundant 
count,  though  prim&  fiicie  perhaps  severe,  yet  the  same  is  not 
in  reality  unjust,  because  such  punishment  could  only  follow 
where  a  plaintiff  or  his  attorney  had  by  some/raircl  or,  at  least, 
misrepresentation^  imposed  on  ike  judge  at  chamberSy  by  assur* 
ing  him  that  there  was  another  distinct  cause  of  action,  and 
^thereby  induced  him  to  permit  the  second  or  subsequent  count 
to  continue,  and  it  is  not  probable  th^t  the  judge  would  on 
the  trial  certify  that  no  distinct  subject-matter  of  complaint  was 
or  had  been  bond  Jlde  intended  to  be  establisked  in  respect  of 
each  count  so  allowed,  unless  he,  upon  due  consideration,  was 


tify,  even  thoogh  he  mav  be  of  an  opinion  (v)  Atherton  on  Personal  Actions,  and 

unfavourable  to  the  plaintiff,  as  to  the  Rules,  117,  118.    But  see  observations 

bona  Jida  of   bis  retaining  the  second  in  Bosanquet  on  the  New  Rules,  SO,  in 

count.  note. 
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^^f^'m^'    satisfied  that  an  imposition  was  originally  intended  to  be  prac- 
Declaration  tised,  and  certainly  would  not  so  certify  when  the  plaintiff  or 
"*"*''       his  attorney  had  fair  ground  to  expect  that  he  might  and 
would  succeed  in  establishing  such  distinct  claim. 

The  effect  of  these  rules  in  practice  will  certainly  be  to 
render  it  essential  for  the  plaintiff's  attorney^  in  eyery  case,  very 
fully  to  enquire  not  only  into  the  facts  but  also  the  sufficiency 
of  the  evidence  in  support  of  any  second  count,  before  he  i/i- 
troduces  or^  at  leasts  persists  in  retaining  a  second  count  in  con- 
travention of  these  rules^  and,  at  least,  if  a  summons  should  be 
obtained  on  the  part  of  a  defendant  to  strike  out  a  second 
counti  it  will  be  advisable  not  to  persist  before  the  judge  in  re- 
taining it|  at  the  peril  of  his  not  succeeding  on  the  trial  in  sup- 
porting it  by  overwhelming  proof,  and  in  cases  of  the  least 
doubt  it  will  be  most  prudent  to  consent  to  withdraw  the  ob- 
noxious count,  even  with  intent  afterwards  to  commence  a 
distinct  action  in  respect  of  the  cause  of  action  to  which  such 
count  was  intended  to  apply. 

Even  the  improper  introduction  of  venue  in  the  body  of  a 
declaration,  or  of  one  of  the  shortest  parts  of  the  prescribed 
common  counts,  as,  "  And  in  £100  for  work  and  labour  done 
'^  and  performed,  and  materials  found  by  the  plaintiff  for  the  de- 
^'  fendant  at  his  request/'  would,  if  a  summons  were  successfully 
obtained  by  the  defendant's  attorney  to  strike  them  out,  occasion 
considerably  more  costs  than  even  the  retention  of  those  few 
words,  (z)  If  a  defendant  obtain  a  summons  for  leave  to  plead 
several  pleas,  and  do  not  succeed  as  to  one  of  them,  the  costs 
in  that  case  in  general  are  costs  in  the  cause,  (i.  e.  not  to  be 
paid  till  the  conclusion  of  the  action,)  yet  the  same  will,  in  case 
the  plaintiff  succeeds,  increase  the  costs  to  be  paid  by  the  de- 
fendant to  the  amount  of  several  pounds.  Therefore,  every 
practitioner  should  abstain  from  introducing  more  counts  or 
pleas  than  he  is  confident  a  judge  will  suffer  to  stand. 

The  recent  rules  may  also  induce  prudent  practitioners  to 
decline  the  consolidating  or  uniting  several  different  claims  in 
one  declaration,  and  in  that  respect  may  tend  to  multiplicity  of 
actions.  In  practice,  amongst  the  majority  of  the  most  re- 
spectable practitioners,  it  is  not  usual  to  take  out  a  summons 
to  strike  out  a  count  under  these  rules,  but  they  prefer  to  try 
the  action  liberally,  admitting  all  fair  variations  as  well  in  the 
declaration  as  in  the  pleas,  and  it  is  much  to  be  regretted  that 


(t)  As  much  as  £4,  or  upwards,  see      Applications  to  strike  out  Counts/'  and 
the  case  of  3fortA  v.  Griffin,  fmt,  **  Of     the  items  of  costs  there  stated  in  the  note. 
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any  practitioner  can  be  found  who  will  adopt  proceedings  to    CHAP.  xv. 
strike  out  only  a  very  few  words,  which  have  not  nor  will  occasion  Dbclaratiok 
any  material  expense,  and  certainly  far  less  than  the  costs  of       ""''^* 
the  vexatious  application,  a  circumstance  which  of  itself  was 
considered  at  one  time  an  answer  to  any  application  to  the  Court 
of  that  nature,  (a) 


Having  thus  considered  the  operation  of  the  recent  statutes  Thirdly,  Other 
and  rules  as  regards  the  structure  of  the  draft  of  a  declaration,  fen'^cijJJi^J^ 
a  few  practical  points  still  remain  to  be  examined,  and  which  with  dedan- 
may  be  thus  arranged. 


!•  Mode  of  engrossing  or  writing 
the  declaration    489 

2.  Number  of  copies  of  declaration 
in  case  of  a  prisoner 490 

S.  Declaration  in  what  cases  to  be 
ieUvered ib, 

4.  When  to  be  JiUd  and  notice 
thereof  giren    491 

5.  Notice    of    declaration,    when 

filed t6. 

6.  Requisites  of  such  notice  of  de- 
claration, when  filed    492 

7.  Time  within  which  defendant 
mast  plead,  may  be  stated  in 


notice  of  declaration  filed  •  •  • .  494 

8.  Form  of  notice  of   declaration 

having  been  ji^  on  serviceable 
process,  and  to  pUad  in  the 
King's  Bench,  Common  Pleas, 
or  Exchequer,  where  the  plain- 
tiff has  entered  an  appearance 
for  defendant  sec.  stat.    

9.  The  like  de  bene  esse  on  bailable 
process 

10.  Of  declaring  bj  the  bye 

11.  Accompanj^ingparticularsof  de- 
mand, when  required,  &c 496 


ib. 

495 
ib. 


The  4  Geo.  2,  c.  26,  enacts  that  all  pleadings  shall  be  i.  Mode  of  en- 
written  in  the  English  tongue,  and  be  written  in  such  common  JJritin?the  de- 
hand  as  acts  of  parliament  are  usually  engrossed,  in  lines  and  deration. 
words  to  be  written  at  length,  as  the  said  acts  usually  are,  and 
not  abbreviated,  on  pain  of  forfeiting  50/.  to  a  common  in- 
former ;  but  the  6  G.  2,  c.  14,  enacts,  that  such  penalty  shall 
not  extend  to  the  expressing  the  names  of  writs  or  technical 
words,  nor  to  abbreviations  used  in  the  English  language. 
The  stamp  acts,  48  G.  3,  c.  149,  schedule.  Part  IL  and  65  G. 
3,  c.  184,  schedule.  Part  II.  required  copies  of  declarations  to 
be  written  in  the  usual  and  accustomed  manner,  and  it  not 
having  been  the  practice  to  write  such  copies  on  both  sides  of 
the  paper,  the  Court  of  King's  Bench  held  that  a  copy  so 
Written  and  delivered  to  a  prisoner  was  irregular,  and  entitled 
him  to  be  discharged  out  of  custody.  (6)  But  as  that  regulation 
bad  in  view  the  stamps  on  each  sheet  of  a  copy  of  a  declara* 


(a)  Vide  pest,  "  Of  Striking  oat  Counts, 
hcf  see  observations  of  the  Court  in 
BrifidUy  ▼.  Jknnett,  S  Bing.  t84. 


(h)  Champneyi  v.  Hamlin,  If  East, 
294;  Hartop  r.  Juch$,  1  Maule  &  Sel. 
709;  Doe  d.  Jrwin  v.  Roe,  1  Dowl.  & 
BjU  56%. 
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tion,  and  all  such  stamps  have  since  beeii  repealed  by  &  GA, 
c.  41^  that  regulation  may  not  now  be  n^terial.  The  Court 
of  Cominon  Pleas  refused  to  set  aside  a  declaration  on  the 
ground  thai  the  common  counts  were  partly  printed  and  partly 
written,  (c)  and  indeed  that  is  now  the  constant  course,  aa  the 
common  counts  are  usually  printed  in  blanks,  with  spaces  for 
names  and  sums  to  be  filled  up  in  writing.  But  care  must 
be  observed  that  no  blank  spaces  be  left  that  would  render  the 
sense  uncertain.  The  declaration  is  always  printed  or  written 
on  paper,  and  not  on  parchment.  A  rule  of  the  Court  of 
Common  Heas  of  Mich.  Term,  1654,  reg.  18,  promulgated  to 
cause  care  in  examination  of  tbe  declaration,  orders  that  if  the 
plaintiff's  attorney  delivers  a  copy  to  the  defendant^a  attomej, 
materially  varying  from  the  original  declaration,  the  disadvan- 
tage thereof  shall  not  be  cast  upon  the  defendant,  but  on  the 
plaintifi^  whose  attorney  is  paid  for  it.  And  where  the  decla- 
ration in  ejectment  served  on  tbe  defendant  described  the  pre- 
mises as  situate  in  the  wrong  parish,  varying  from  that  on  tbe 
record,  and  the  plalntifP  obtained  a  verdict,  the  Court  granted 
the  defendant  a  new  trial,  and  compelled  the  plaintiff  to  make 
the  record  correspond  with  the  declaration  delivered,  or  pay 
all  the  defendant's  costs  and  proceed  to  a  new  trial*  {d  ) 


t.  Number  of 
copies  of  de- 
clttntion  in  am 
of  prisonet. 


S,  Declaration 
In  what  cases  to 
be  diUvered, 


In  ordinary  cases  only  one  copy  of  the  draft  of  declaration, 
fairly  written,  is  filed  or  delivered.  But  formerly,  in  the  case 
of  A  prisoner,  it  was  essential  to  incur  more  trouble  and  ex* 
pense  by  having  three  copies.  But  now,  by  Reg.  Gen.  Hit 
T.  2  W.  4,  reg.  36,  it  is  ordered,  "  that  when  the  plaintiff  de- 
clares against  a  prisoner,  it  shall  not  be  necessary  to  make 
more  than  two  copies  of  the  declaration,  of  which  one  shall  be 
served  and  another  filed,  with  an  affidavit  of  service;  upon  tbe 
office  copy  of  which  affidavit,  a  rule  to  plead  may  be  given." 
This  rule  assimilates  the  practice  of  the  King's  Bench  to  that 
of  the  Common  Pleas,  and  dispenses  with  the  previous  neces- 
sity m  the  former  Court  to  have  three  copies  of  declaration,  (e) 

The  recent  statutes  and  rules  do  not  appear  to  interfere 
with  the  former  practice  as  to  delivering  or  filing  the  declara- 
tion, and  therefore  recourse  must  still  be  had  to  the  ancient 
practice.  It  will,  however,  be  observed,  that  the  Reg.  Gen. 
of  Hil.  T.  4  W.  4,  reg.  1,  expressly  orders,  that  no  demurrer 


(c)  Brand  ▼.  RUh^  8  Taont  591  ^  S 
Moore,  6.H,  S.  C. ;   Tidd^i&S. 

(d)  MS.  A.  D.  1817,  K.  B. 


(e)  See  the  rule  tad  prior  praetice* 
Jenrit's  Ralei^  5t,  note  (^  uul  TMp 
S44>  345,  555. 
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nor  may  pleading  smiiequeui  to  the  declaration,  shall  in  any  caw    CHAP.  XV. 
be  filed  with  any  officer,  but  the  8ame  shaU  always  be  delivered  ^  D^al!*^ 
between  the  parties ;  (e)  and  unquestionably  the  most  conve-       *»*»- 
nient  and  least  expensire  course  is  that  the  declaration  as  well 
as  all  other  pleadings  and  proceedings  should  be  delivered 
directly  to  the  opponent,  which  saves  the  loss  of  timei  trouble, 
and  expense,  of  resorting  to  any  public  office,  as  well  as  the 
expense  of  officers  to  be  there  in  attendance. 

When  the  defiendant  has  appeared,  either  by  himself  or  his 
attorney,  and  caused  his  appearance  to  be  entered  to  serviceable 
process,  or  by  patting  in  bail  to  a  capias,  or  writ  of  detainer,  a 
copy  of  tie  dedaraiion  must  be  delivered  to  the  defendant's 
attorney  or  agent,  or  to  the  defendant  himself,  when  he  has 
appeared  in  person,  if  his  residence  be  known ;  but  when  he 
has  appeared  by  attorney,  whose  residence  is  known,  or  may 
be  readily  ascertained,  it  would  be  irreguhr  to  deliver  the  de- 
claration to  the  defendant  himself.  (/)  If  the  abode  of  the 
defendant's  attorney  be  unknown,  then  such  copy  may  be  left 
with  the  clerk  of  the  declarations,  and  notice  thereof  given  to 
the  defendant  himself  or  his  attorney,  (g) 

When  the  defendant  has  not  caused  bis  appearance  to  be  4.  Declaration 
entered,  or  in  a  bailable  case  has  not  put  in  bail  above,  then,  ^^^ud  an?" 
aa  it  is  not  presumed  that  the  plaintiff  knows  the  residence  of  ^*  tbereof 
the  defendant,  or  who  he  intends  to  employ  as  his  attorney,  ^  ^   *  . 
the  declaration  may  and  indeed  must  be-filed,  viz.  in  the  King's 
Bench,  in  the  office  of  the  clerk  of  the  declarations,  in  the  Com- 
mon Pleas,  with  the  prothonotary,  and  in  the  Exchequer  with 
the  filacer.  (A) 

Whenever  a  declaration  has  been  regularly  filed,  notice  there*  5.  Notice  of 
of  and  of  its  having  been  so  filed  must  be  given  to  the  defend*^  whenlicd! 
ant,  by  leaving  such  notice  at  his  present,  or,  by  leave  of  the 
Court,  last  place  of  abode,  (i)^and  a  separate  notice  must  in 
Kke  manner  be  delivered  for  each  defendant,  where  there  are 
several,  {k)  The  Gen.  Reg.  Hil.  T.  8  W.  4,  r.  40,  orders 
that  **  where  the  residence  of  a  defendant  is  unknown,  notice 
of  dedaration  may  be  stuck  up  in  the  office;"  but  the  rule  is 

(«)  And  wo  prcvioiit  practice^  Jenis's         {h)  R.T.  1 0.  f,  K.B.;  B.  M.  1  O.fi 

Billet  W,  ■.  (a).  C.  P. ;  1  Arch.  K.  B.  t«7. 

(/)  Loffi,S3«;l  Arch.  K.B.  44b  ed.        (t)  R,T.  1  G.«,K.  B.;  B.E.49G. 

SS6»  S«7.  3;  R.  M.  1  G.  «,  C.  P. ;  WaUmiy.  n«<- 

(r)  B.  T.  S  O.  S,  B.T.  HW.  S;  cwix,  «  Dowi.  396 ;  4  TTf.  t66,  S.  C- 
Himdfgrd  t.  CkmrUrk. « I^^  Bajim  1407  \         (Jc)  CmiAmtk  v.  Twnhall,  Bwues,  S46  ^ 

Tidd,  452  J  1  Aich.  K.  B,  ««7,  Kingdon  ?.  Horn,  Barnes,  «93, 
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thus  qualiBed,  "  but  not  without  previous  leave  of  the  Court  :\l) 
and  such  application  must  precede  the  delivery  of  the  declara* 
tion,  and  therefore  where  the  plaintiff's  attorney,  not  knowing 
to  where  the  defendant  had  removed,  left  the  declaration  at  his 
last  residence,  the  Court  on  subsequent  motion  refused  to 
make  a  rule  declaring  such  antecedent  service  good ;  (m)  and 
it  has  been  questioned  whether  a  single  judge  at  chambers  can 
give  such  leave ;  (n)  and  upon  an  application  to  the  Court,  they 
require  an  affidavit,  showing  that  very  diligent  and  frequent 
inquiries,  and  what  in  particular,  for  one  alone  will  not  suffice, 
have  been  made  after  the  defendant,  in  order  to  deliver  such 
notice  to  him  personally,  (o)  But  the  rule  giving  such  leave  is 
absolute  in  the  first  instance,  {p)  If  it  appear  that  the  notice  has 
been  left  at  the  defendant's  present  residence,  or  there  is  rea- 
sonable ground  to  believe  that  the  defendant  has  had  actual 
knowledge  of  the  notice  of  declaration,  there  is  then  no  occa- 
sion to  apply  to  the  Court  for  leave  to  stick  up  the  notice  in 
the  office,  (9^)  although  to  avoid  the  risk  of  the  defendant*s 
afterwards  moving  the  Court,  on  the  ground  that  he  had  no 
intimation  of  the  notice,  the  safest  course  is  to  apply  to  the 
Court  for  leave  to  stick  up  the  notice  in  the  office.  Where  in 
the  service  of  a  notice  of  declaration  the  probabilities  are  that 
it  has  come  to  the  hands  of  the  defendant,  and  the  latter  does 
not  deny  that  it  had  come  to  his  knowledge,  the  Court  will  not 
set  aside  the  service,  (r) 


6.  Requisites  Notwithstanding  the  practical  proceedings  in  an  action  have 
of  dedaraiuTn  »>*  Other  rcspects  been  materially  changed  by  the  recent  enact- 
when  filed,  (i)    ments  and  rules,  yet  the  form  and  requisites  of  a  notice  of  <fc- 


(Z)  Watsm  V.  Delcroix,  2  Dowl.  396  ; 
2  Crorop.  &  M.  425.  In  Martin  v.  Colvill, 
8  Dowl.  694,  it  was  crdeied  that  service 
of  declaration  should  be  deemed  soffi- 
cient,  by  leaving  it  at  the  latt  place  of 
residence  of  defendant,  and  ttieking  it  up 
in  the  Exchequer  Office,  where  the  de- 
fendant had  removed  since  service  of  the 
summons,  but  the  Court  refused  to  make 
a  prospective  order  as  to  subsequent  pro- 
oeedings ;  and  see  Cornish  v.  King,  S  Tyr. 
575,  ante,  vol.  iii.  320,  note  (6). 

(m)  Trovghton  v.  Craven,  5  Dowl. 
436. 

(n)  1  Arch.K.  B.  4th  ed.  2S7. 

(oy  Id,  ib. ;  Fry  v.  Rogm,  2  Dowl. 
412 ;  Heming  v.  Drake,  id.  637  -,  see 
form  of  affidavit  T.  Chitty's  Forms,  108. 
In  addition  to  the  usual  form  of  affidavit 
it  is  suggested    that    deponent  should 


swear  to  a  search  in  the  Directory,  and  at 
general  or  local  post  offices,  and  at  any 
public  offices  with  which  it  may  be  sap* 
posed  that  tlie  defendant  was  connected ; 
and  see  suggestion,  ante,  voL  iii.  Chap. 
VII.  as  to  proceedings  on  distringas,  and 
Chitty  on  Bills,  8th  ed.  as  to  diligent  in- 
quiries. 

(p)  Bridger  v.  Austin,  1  M.  &  Scott, 
520  J  1  Dowl.  272,  S.  C. 

(q)  The  Mayor  and  Burgestee  of  Derhy 
▼•  Wheeidon,  9  Price,  150  -,  see  further  as 
to  the  service  of  the  notice  of  declaration, 
1  Arch.  K.  B.  4th  ed.  228. 

(r)  Rolfe  V.  Brown,  3  Dowl.  628 ;  and 
see  same  principle  as  regards  service  of 
process,  ante,  vol.  iii.  272. 

(i)  As  to  this  notice,  when  the  notice 
to  plead  is  incorporated  therein,  see  far* 
ther  next  chapter  "  Notice  to  plead." 
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claraiion  having  been  filed  continue  the  same,  excepting  that    CHAP.  XV. 

the  Reg.  Gen.  g  W.  4,  r.  41,  directs  that  "it  shall  not  be  ^dkITr"'* 

"  deemed  necessary  in  a  notice  of  declaration  to  express  the       noiKz. 

''  amount  of  the  damages  laid  at  the  conclusion  of  the  declarar 

"  tion.''  (0    The  form  and  requisites  in  other  respects  depend 

on  separate  rules  of  each  of  the  Courts,  now  comparatively 

ancient.    The  rule  Trin.  T.  1  G.  %  a.  d.  1727,  of  the  King's 

Bench,  professedly  by  its  recital  made  to  establish  the  practice 

of  the  Court  of  King's  Bench,  upon  the  stat.  \2  G.  1,  c.  S9, 

ordered  that  "  in  all  causes  where  a  copy  of  the  process  of 

'^  that  Court  shall  be  served  upon  any  defendant,  and  an  ap« 

"  pearance  entered,  or  common  bail  filed  for  such  defendant 

"  by  the  plaintiff's  attorney,  pursuant  to  the  said  act,  the 

"  plaintiff's  attorney  in  such  case  shall  leave  a  copy  of  the  de*- 

^*  claration  in  the  office,  with  the  proper  officer  appointed  for 

''  that  purpose,  and  also  give  notice  thereof  to  the  defendant^ 

"  by  delivering  an  English  notice,  written  in  secretary  hand, 

"  to  such  defendant,  or  by  leaving  the  same  at  the  last  or  most 

''  usual  place  of  abode  of  such  defendant ;   in  which  notice 

"  shall  be  likewise  expressed,  the  nature  of  the  action^  and  at 

"  whose  suit  prosecuted,  and  the  time  limited  by  the  rules  of 

"  Court  for  such  defendant  to  plead  to  such  action  ;  and  that 

**  in  case  such  defendant  do  not  plead  to  such  declaration  by 

"  such  limited  time,  so  to  be  expressed  in  such  notice,  judg- 

'^  ment  shall  be  entered  against  such  defendant  by  default,  and 

**  from  the  time  of  giving  such  notice  as  aforesaid,  such  decla- 

"  ration  shall  be  deemed  well  delivered  to  such  defendant,  and 

"  not  otherwise :  and  in  case  such  defendant,  after  such  notice 

^*  given,  do  not  plead  by  the  time  the  rules  for  pleading  are 

''  out,  the  plaintiff  in  such  case  may  sign  his  judgment,  without 

**  any  other  or  further  calling  for  a  plea  /  and  thereon  give 

"  notice  of  his  executing  his  writ  of  inquiry,  either  by  deliver- 

"  ing  a  notice  in  writing  to  such  defendant,  or  by  leaving  the 

"  same  at  the  last  or  most  usual  place  of  abode  of  such  de- 

"  fendant,  which  shall  be  a  sufficient  notice  to  such  defendant 

"  of  the  time  of  executing  such  writ  of  inquiry." 

In  the  following  Mich.  T.  1  G.  2,  a.  d.  1727,  a  rule  nearly 
similar,  and  enjoining  the  same  form  of  notice,  was  promulgated 
for  the  Common  Pleas;  and  the  practice  is  now  the  same  in 
the  Exchequer,  (u) 

Although  perhaps  on  principle  a  defendant,  on  receiving  in^gnitritlet  or 

(0  Not  previoasly  necessary  in  C.  P.     Tidd,  457 ',  Jenris's  Rales»  55,  note  (})• 
Heikmington  t.  Hob$(m,  6  Taant.  331  i         (u)  Price  P.  S49,  t50,  note** 
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CHAP.  XV.   miy  aolic#  that  a  declaratioD  has  been  filed  in  the  cause  in  the 
Dbculr^     IMTopeT  office  ought  to  enquire  there,  and  obtain  a  eopy,  and 
''^^^^       thereby  learn  all  necessary  particulars,  and  not  be  allowed  to 
LXfof'dedl^^  ^^^  advantage  of  any  want  of  particuUrity  in  the  notice,  yet  it 
ratious  when    *  hss  bteu  bold  that,  if  the  notice  of  declaraUon  irregularly  vary 
j^led'to.^'^      from  the  writ  in  the  number  or  naaoes  c^tbe  parties,  (or)  or  m 
the  descriptioQ  of  the/arm  ^  actUm  firom  that  named  in  the 
writ|  the  notice  wiU  be  irrcigulari  and  the  same,  and  aU  pro- 
ceedings thereon,  may,  on  summons  or  motion,  in  due  time,  be 
set  aside  ;(y)  as  where  the  writ  of  summons  was  ^^  trespass  cm 
the  case  upon  promises,'*  and  the  notice  of  dedaration  was  '*  in 
an  action  of  trespasa  on  the  case,"  omitting  promises.  (y>    It 
was  formerly  held  that  a  notice  of  declaration  must  be  dated,(jr) 
hot  the  contrary  was  afterwards  determined; (a)  and  as  by  the 
terms  of  the  rules  preseribing  the  requisites  of  the  notice,  the 
same,  as  well  as  the  declaration,  begin  to  operate  only  fron  tbe 
delivery  of  the  notion  it  would  seem  that  a  date,  though  usual, 
is  immaterial  when  the  declaration  has  been  filed  de  bene  esse ; 
which  we  have  seen  it  can  now  only  be  on  bailaUe  process  on 
or  after  the  eighth  day  after  the  arrest*  The  notice  should  state 
that  it  has  been  so  filed  as  in  the  subscribed  fi»rm)  but  if 
omitted,  tbe  Courts  nevertheless  have  held  the  notice  suffi- 
cient. (6)    The  usual  form  of  such  notice  is  subscribed. 
7.  Tvne  within       As  rcspocts  the  Hme/oT  pleadimgs  it  must^  according  to  the 
w^^J^d^^^  directions  in  the  above  rules,  be  accurately  stated  in  the 
s^V^in  °o^««  notice,  and  if  it  give  the  defendant  less  time  than  he  is  entitled 
filed*  to,  would  be  had;(ej  though  if  it  give  the  defendant  more 

time  than  was  neoeseavy,  it  will  be  binding  on  the  plaintiff.(€0 

■'■■         "        '■         WK-MII'T-         "»■■  ll—l».l  I  I  I         I  I  .M.-  —.11.  ».«■  IP  ■■ 

Or)  Evam  T,  YTlUteftMa,  S  M,  &  iU  (•)  JMtn^mma^  S  Chit  R.  S98. 

367.  lb)  Cort  V.  Jaques,  8  T.  B.  77;  ITol- 

(9)  Amm,  wtiL  WL  197,  Mte  (s),  tt8^  lm$  ▼.  Wotky,  S  Tsant.  644;  S  Uoote, 

note  (p);  King ▼. SMffingUm,  1  Cr.  &  M.  7l9,  S.  G. 

563 ;  3  Tynr.  31S ;  1  0owl.  666.  S.  C. ;  (c)  1  SeUon  Pr.  350,  cites  P.  R.  135. 

JMnt  ▼.  IMmdi,  t  DowL  376;  iMt  Wbm  a  xwtioe  to  f^mA  W9» indontd  oa 

V.  JokntoUf  1  M.  &  Scott,  115;  1  Dowl.  declaration  delivered,  and  was  in  blanli  aa 

f  #7 ,  S*  C. ;  Oraves  ▼.  Une,  S  Wils.  84 ;  to  tbe  trroe  when  defendant  was  to  plead, 

and  sea  tU  alder  caaas,!  Scllon  Pni.  S4S,  it  waa  bdd  MiSkicnt,  aa  defendant  was 

S52 ;  Tidd,  453, 457.  id,  Supp.  a.  p.  1833,  bound  to  know  or  ascertain  the  proper 

p.  133;  Cbapman,  K.  B^S  Add.  106;  1  time.    Hrfermim  ▼.  LangfHt,  f  Boa.  & 

Afch.  K.  B.»  4  ed.  9SS,  S29.  P.  363 ;  and  see  ftot  v.  Ro$»  1  Tjrw. 

(s)  Cromwell  ▼.  Goodwin,  Barnes,  409,  280,  ted  qu^re, 

P.B.lS4;citadia  Sett.  Pff.S60;  Jjw-  (d)  Soimmm  ▼.  Pkrtif,  %  J>9wL  6SS. 
nymoiu.  S  Chitt^'s  Rep.  338. 

a.  Notice  of  la  tbe  K.  B.  lor  "  C.  P."  or  "  Exchequer  of  Pleas."] 

declaration  b«^  r  A.  B^  VlaiBliff, 

ing  hten  filed  Between  <             and 

on  serviceable  C  C.  D.,  Defendant. 

process,  and  to        Take  notice  that  a  declaration  was  this  day  lor  "  on  the  — —  day  of last"  or 

plead  in  K.  B.,  "  ioataot*^  filed  with  tke  dcrk  of  tbe  declarations  In  the  Khig's  Bench  Office,  ftfr  m 

or  €•  P.|  or  €•  P, "  with  the  prothonotaries,  at  their  office  in  TaoSeld  Covrt,'^  la  the  loMr  Teni- 
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This  depends  on  ancient  riUes  in  the  respective  Ceavts,  siniUr   CHAF«  XY. 

to  each  other  in  effect.    The  time  is/otir  dmys  when  the  Tenne    ^^^.^ 

is  Uid  in  London  cm:  Middlesex,  tmd  the  defendant  resides       ^*^**' 

within  twenty  miles  of  London,  and  eight  </ay<  if  the  venue  he 

in  any  other  countyi  or  the  defendant  resides  above  twenty 

miles  from  London,  (e)    The  notice  of  declaratiovy  as  respects 

the  time  for  pleading,  is  deemed  filed  onl^  from  the  time  of 

the  service  of  the  notice i(/)  and  theiefiure  a  mle  to  plead 

before  service  of  notice  of  declaration  would  be  irregular.(g) 

If  any  notice  of  declaration  is  received  or  communicated  to  the 

defendant,  he  must,  if  it  be  defective,  apply  within  a  reasonable 

time  to  set  it  aside;  and  if  he  neglect  so  to  do,  and  the  plaintiff 

»gn  judgment  for  want  of  a  plea,  the  Court  will  not  afierwardf 

set  aside  the  judgment  in  respect  of  any  objection  to  mob 

notice,  (/i) 

It  has  been  supposed  by  high  authority  that  the  same  plain-  lo.  Of  decla- 
tiff  may  still  declare  by  iJie  b^e  after  the  defendant  has  ap-  «°g  »>y  t»'«  »>^«' 
p  eared,  viz.  may  deliver  another  distinct  declaration  for  a 
different  eaase  of  actios  from  that  expressed  in  the  process 

pie,  Londoo,  [or  in  Exduqiur, "  filed  in  the  Office  of  Pleas  of  the  said  Coi»t»  situate  in  Excheqacr, 
IJiicoin's  Iba,  m  the  coonty  oT  Middfesex  J  againal  yoa,  at  tlie  Mtt  of  tW  above-named  where  the  plain- 
pUbitiff,  in  an  action  npon  ptoaue%,  [or  •«  of  debt  for  •^**— "  or  as  tk$  tetim  if «1  \iff  h^  entered 
and  gnlest  jou  plead  thereto  in  four  [or  **  eight,"  depmding  onfaett,  a$  in  context,  ana  g^  appearance 
jpHt,  Jfma  tf  Pkadinpi)  day*  ham  fbe  data  baiaof  [in  Eatkeqner  tnoM  fMftfhf  tKa  for  defendant 
Jarm  rum  **  servica  hereof"]  jadgment  will  be  sig^d  [in  Exahequ^  my  **  entered"]  sec,  stat. 

ag»faist  jou  by  defedt.    Pated  this  —  day  of a.  d.  1855. 

Yeora^lfC, 
PlaittOr*  Attorney,  (w-  "  Agent"] 

To  Mf  • ,  the  above*  > 

iiM»«d  JMeadaat*      ) 


IntheK.B.[or"C.P.*'*"Bwheqiwe<PI«s,''}  ,    .   ^    «  ,    .^     9.Thelike.de 

C  A.  B.,  Plaintiff,    .  „.  ^.^  ^„ 
Between)  and  ^S!wr!;J^„ 

Take  notioa  that  •  dedaratioB  waa  thia  day  Far  **  on  Ibe  •— *-  day  of  -^-^  last/*  m 
"  insUnt"]  filed  with  tba  eWfk  «f  the  declaradoiie  \^  Uie  Kiiif's  Beaeb  Oflee,  [or  in 
C.  P.  "  viMt  tb«  proibonolnnca  at  tbeif  office  'im  Taoield  Co«t>l  faa  the  Inner  Teospi^ 
London,  [or  in  Exchequer,  "  filed  with  the  filacer,  in  the  Office  of  Pleas  of  the  said  Court, 
situate  in  Lincoln's  Inn,  in  the  coanty  of  Middlesex,]  conditionally,  until  special  bail  be 
put  in  and  perfected,  [or  if  already  put  in,  say  only  "  perfected"]  against  you,  at  the 
suit  of  the  above-named   plaintiff,  in  an  action  upon  promises   [or  *'  of  debt  for 

£ /'  or  as  the  action  is ;]  and  unless  you  appear  and  plead  thereto  in  four  [or 

"  eight,"  OS  the  case  may  require,  see  context,  supra]  days,  judgment  will  be  signed 
[or  in  Eichequer  say  *'  entered"]  against  yon  by  default    Dated,  &c. 


(«)  See  in  K.  B.  Reg.  Trin.  T.  5  &  6  (/)  In  K.  B.  Reg.  Trin.  1  G.  f  ;  Reg. 
G.  9,  and  HoUand  ▼.  Cook,  1  M.  &  Selw.  Trin.  2  G.  2 ;  in  C.  P.  Reg.  East.  49  G. 
566;  in  C.  P.  Reg.  Mich.  T.  3  G.  2;     d,  Reg.  Mich.  1  G.  2;  7  T.  R.  298; 


Reg.  E.  3  G.  2  i  Res.  Hil.  35  G.  3  ;  in  WeddU  t.  Braster,  1  Cr.  &  M.  69;  1 

Exch.  Reg.  Mich.  5  G.  3 ;  and  Reg.  Trin.  Dowl.  639 ;  see  rules,  ante,  493. 

26  G.  3;  Reg.  Mich.  T.  1  W.  4,  r.  11  j         (g)  Grey  v.  Saunders,  Barnes,  f  " 

Jervis's  Rules,  10 ;  Man.  Excb.  Fr.  200;  Worley  v.  Lee,  2  T.  R.  112. 

Price  Pr,  214^  225.  (h)'  Smith  t.  Clarke,  2  Dowl.  218* 
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486  OP  THE  DECLARATION. 

p^?^«fs^'  without  any  particular  process  to  support  such  declaration, 
Dbclaba.     and  thus  save  the  delay,  trouble,  and  expense  of  issuing  a  writ  in 

"^"^^        such  collateral  action  ;(f)  it  is  however  stated  that  it  is  in  general 

agreed  that  no  other  person  except  the  original  plaintiff  can  de- 
clare by  the  bye  in  any  case.(f)  And  as  other  authors  appear  to 
thmk  that  the  practice  of  declaring  by  the  bye  has,  in  effect, 
been  entirely  determined,  the  safest  course  will  be  for  even 
the  original  plaintiff  to  issue  a  fresh  writ  for  another  cause  of 
action,  which  it  may  not  be  advisable  to  attempt  to  include  in 
his  first  action.  The  permitting  a  plaintiff,  and  still  less  a 
third  person,  to  subject  a  defendant  to  the  expense  of  a  second 
or  third,  or  even  more  declarations,  without  any  previous  writ 
or  notice,  according  to  the  previous  practice,  seems,  on  prin- 
ciple, to  have  been  so  objecdonable,  that  it  is  to  be  hoped  that 
it  will  not  be  revived. 


SECT.  Vn. — OF  ACCOMP ANTING  PARTICULARS  OF  PLAINTIFF  8 
DEMAND  WHEN  REQUISITE. 

VII.  o/oMwi-  The  Reg.  Gen.  of  Trin.  T.  1  W.  4,  r.  6,  presently  more 
faf?!^p!i^^  fully  stated,  requires  that  when  a  declaration,  containing  an 
Jkmandwhmn'  indebitcUue,  or  common  count  in  assumpsit  or  debt,  is  delivered, 
*''*"^*  then  with  such  declaration  certain  particulars  of  demand  shall 

at  the  same  time  be  delivered.  But  if  the  declaration  be  fled, 
then  such  particulars  shall  accompany  the  notice  of  declaration 
so  filed.  (^')  It  will  be  more  convenient  to  consider  the  requi- 
sites of  these  particulars  when  we  examine  the  subject  of  par- 
ticulars of  the  plaintiff's  demand  in  general. 

(0  Tidd,  Sopp.  A.  o.  1833,  p.  ItO;  tfO;  1  Archb.C.P.[68],  wherettieems 

Atoerton  on  Penonal  Actions,  lOS,  106.  to  be  supposed  that  even  the  joom  plam* 

Bot  see  Petersdorff's  Plead,  p.  20,  and  1  tiff  cannot  now  declare  by  the  bye. 

T.  cutty's  Arehbold,  K.  B.  4th  edit.  0)  ^^  further,  pott,  Particulars. 
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CHAPTER  XVL 


OF  PROCEEDINGS  TO  COMPEL  DEFENDANT  TO  PLEAD,  VIZ.  NO- 
TICE TO  PLEAD,  RULE  TO  PLEAD,  AND  DEMAND  OF  PLEA. 


Pfooeedings  to  compel  defendant  to 
plead,  or  enable  plaintiff  to  sign 
.   judgment  by  default  in  general  . .  497 

!•  Notice  to  plead 498 

General  regulations  respecting,    ib. 
The  time  to  plead  to  be  stated 

therein 499 

How  long  plaintiff  may  delay 

serving  notice  to  plead    ....  501 
Modes  or  forms  of  giving  notice 

to  plead   t6. 

Forms  given 502 

II.  Role  to  plead  when  necessary . .     tA. 
General  regulations  respecting 


503 

Time  of  entering  rule  to  plead    ib. 
Mode  of  ruling  to  plead 504 

Forms  of ib, 

III.  Demand  of  plea 505 

General  regulations  respecting    ib. 

Time  of  demanding  plea 506 

Vi  ben  time  expires,  and  judgment 

may  be  signed  after  demand.  507 
Form  and  mode  of  demand. ...     <(. 

Must  be  in  writing ib. 

Form  of  indorsed  demand,    ib. 

Separate  demand  of. .... .     <i. 

'  How  demand  of  plea  lerred   •  •     id. 


In  general  the  notice  to  plead  is  given  at  the  same  time  as  the  CHAP.  xvi. 

declaration  is  delivered,  and  indorsed  thereon;  orwhenthedecla-    Comfbllxmo 

ration  is  filed,  and  notice  thereof  is  given,  the  notice  to  plead  is       >lbad. 

incorporated  in  the  notice  of  such  filing,  and  the  rule  to  plead 

when  necessary  is  immediately  entered,  and  demand  of  plea 

made ;  and  therefore  most  authors  have  considered  the  notice  to 

plead,  rule  to  plead,  and  demand,  in  the  same  chapter  with  the 

practice  relating  to  declarations.     But  a  plaintiff  may  adopt  all 

those  proceedings  separately;  and  when  he  is  reluctant  to 

declare,  or  otherwise  expedite  his  suit,  he  may  purposely  delay 

giving  the  notice  to  plead, '&c.  until  he  is  ready  to  proceed; 

and  in  those  cases  the  only  course  for  a  defendant,  anxious 

to  expedite  the  suit,  is  to  plead,  as  he  may  do  without  notice* 

rule,  or  demand :  and  then  the  plaintiff,  when  ruled  to  reply, 

must  do  so.    We  will  therefore  in  this  chapter  examine  the 

notice  to  plead,  rule  to  plead,  and  demand  of  plea,  separately. 


It  has  been  observed, (a)  that  the  law  is  so  careful  to  prevent  Praceedingt  to 
a  plaintiff  from  taking  any  undue  advantage  of  a  defendant,  by  ^^J^,2i«f  or*" 
obtaining  a  judgment  against  him  unawareSf(b)  that  it  not  to  enable  plaio- 
only  absolutely  allows  a  certain  time  to  plead  to  the  declara-  ment fofwanl^' 
tion,  but  it  obliges  the  plaintiff  to  give  the  defendant  three  of  a  plea  in  ge- 

neral. 

(a)  1  Sellon's  Prac.  S^. 

(fr)  But  still  if  a  defendant  inadver- 
tently delivers  a  plea  without  signature 
of  counsel,  or  a  plea  in  abatement  with- 
out affidavit  of  the  truth,  plaintiir  may 


treat  same  as  a  nullity,  and  sign  judg- 
ment, and  in  debt  issue  execution  without 
notice,  a  practice  which  it  is  submitted 
requires  alteration. 
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498  OF  PEOClEBimfl  to  COKPEL 

CHAP.  XV J.  warnings  before  he  can  sign  judgment  for  want  of  a  plea;  vi2. 
Difendant^'to  ^^*'  *  ^"^  written  notice  to  plead ;  Sndly,  to  serve  him  with  a  rule 
FutAD.  to  plead ;{c)  and  3dly,  if  the  defendant  still  neglects  to  plead, 
the  plaintiff  must  then  make  sl  formal  demand  in  writing  of  a 
plea,  at  least  twentj-four  hours  before  judgment  can  be  signed, 
and  qfterwards  search  the  office(<0  ^o  see  if  one  has  been  put 
in,  before  .he  can  sign  judgment;  so  that  there  must  be  no  less 
than  three  regular  notices  or  warnings  given  to  the  defendant  to 
defend  himself.  (#)  As  in  general,  lex  neminem  eogit  ant  mna 
aut  absurdam,  it  is  probable  that  originally  the  notice  to  plead, 
rule  to  plead,  and  demand  of  plea,  were  designed  sm  progressive, 
or  at  least  substantial  distinct  notices,  and  caoiions  to  be  given 
to  a  defendant  at  different  times  of  the  necessity  for  his  pleading ; 
but  it  has  been  objected,  that  now  all  the  three  proceedings,  to 
use  an  homely  expression,  are  nearly  jumbled  together,  or  are 
concurrent;  and,  even  by  a  recent  rule,  **  a  demand  of  plea 
''  may  be  given  at  the  same  time  as  the  declaration  is  delivered, 
^*  and  even  indorsed  thereon  ;"(/^  whilst  in  other  parts  of  the 
practice  warnings  of  this  nature,  as  tn  the  instance  of  a  rule  to 
declare  and  a  demandof  replication,  have  been  abolished  as 
useless  proceedings,  occasioning  unnecessary  expense. 

I.  Of  THi  No-  1*  Notice  to  Plead. — A  notice  to  the  defendant,  requiring 
TicE  TO  PLBAD.  j^j^^^  ^^  plead,  sccms  to  have  been  considered  requisite  in  all 
cases  before  a  judgment  can  be  signed  for  want  of  a  plea,  (g) 
But  it  was  recently  decided,  that  in  the  case  of  a  prisoner, 
when  he  has  been  served  with  a  rule  to  plead,  the  omission  of 
an  indorsement  of  notice  to  plead  oq  the  declaration,  would  not 
render  irregular  a  judgment  signed  for  want  of  a  plea ;  and  the 
Court  said  it  was  the  daily  practice  for  declarations  against 
prisoners  to  be  delivered  without  any  indorsement  of  notice  to 
plead ;  (A)  and  it  has  recently  been  decided,  that  if  a  declara- 
tion be  amended,  and  even  new  counts  added.  It  Is  not  necessary 
afterwards  to  give  a  fresh  notice  to  plead,  or  new  rule  to 
plead,  (f)    By  the  terms  of  the  rules  of  K.  B.  they  seem  not  to 


<«)  1  SoIIod'i  PcKO.  395;  but  tee  fN)it»  N«w  C.  356.      8$d  ^ubm,  ibr  itwoold 

504,  as  to  the  aenic$  of  any  rule  to  plead,  aeem  on  principle  that  a  pnumtr^  usaaUj 

(d)  But  now,  by  Reg.  Gen.  all  plead-  less  able  to  pay  for  adTice,  ought  to  have 
ings  should  be  deiwered^  and  not  tnttttd  more  distinct  notioe  and  warning  than  de- 
or  filed  at  any  public  office.  fendants  at  laree. 

(e)  1  Sellon's  Prac.  335.  But  seepoit,  (t)  Fagg  t.  SonUy,  S  DowL  107  ;  and 
504,  that  it  it  at  least  at  present  vnnecet-  see  Mould  ▼.  Murphy,  3  Tyfw.  638, 
sary  to  serve  a  copy  of  the  role  to  plead.  and  l/s6ome  ▼.  PtnneU,  1  Bing.  N.  C. 

(/)  Keg.Qen.Hil.T.3  W.4,r.43.  3fO,  as  toanewniit  to  plcadnot  being 

(g)  Heath  ▼.  Rote,  3  New  R.  2«3.  necessary. 


(A)  Clementwn  ▼.  WiUianwm,  1  Bing. 
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nqum  the  defendant  to  pleed  at  tli»  anleti  the  plaintiff  has  CHAP.  x\n. 

given  him  a  notice  to  pleads  specifying  correctly  the  time  within  Dmlr'^^l^ 

which  he  ooght  to  plead,  and  that  there&re  if  such  notice  to       tlma: 

plead  he  delayed,  the  defendant's  time  to  plead  would  be  in« 

definite ;  {i)  and  although  the  first  rale  m  C.  P.  of  Mich.  T.  8 

Geo.  2,  seemed  in  terms  to  require  the  defendant  to  plead  in 

four  or  eight  days  after  declaration,  according  to  the  Tenoe 

therein  and  residence  of  the  defendant)  without  any  notice  to 

plead,  (/)  yet  a  subsequent  role  equally  requires  such  notice  as 

in  K  B. ;  (m)  and  yet  it  was  held  in  one  case  in  C.  P.,  that  where 

the  declaration  was  indorsed  with  a  notice  to  plead  in  bknk,  as 

Aus,  '*  to  plead  in /^  it  was  sufficient,  because  it  should  be 

understood  to  mean  within  the  number  of  days  well  known  to 
be  allowed  by  the  rules  of  the  Court  ;(ii)  but  that  decision 
seems  contrary  to  the  rule,  and  a  departure  firom  principle,  (n) 

When  the  declaration  is  deUvered  absoluiel]f,  either  after  wi^at  time  to 
the  defendants  appearance,  or  after  appearance  entered  for  {'^^'^'^  ^ 
him  by  the  plaintiff,  or  after  bail  above  has  been  piit  in  and  notice. 
perfected,  or  put  in  but  not  excepted  to,  tbra,  "  if  the  venue 
''  be  laid  in  London  or  Middlesex,  and  the  defendant  rende 
^*  within  twenty  miles  of  London,  he  must  plead  within/oar 
**  da^Sf  and  if  the  venue  be  laid  in  any  other  county,  or  the  de- 
"  fendant  reside  above  twenty  miles  from  London,  then  within 
''  tight  days,  and  in  default  of  so  pleading  the  plaintiff  may 
'*  sign  judgment."  (o)  The  four  or  eight  days  for  pleading  are 
reckoned  exclusive  of  the  day  of  giving  (i.  e.  delivei^  of)  tho 
notiee^  and  inclusive  of  the  last  day,  unless  that  be  a  Sunday, 
Christmas-day,  Good  Friday,  or  a  day  appointed  for  a  public 
fest  or  thanksgiving,  in  which  case  they  are  to  be  reckoned  ex*' 
dusively  of  that  day  also,  so  that  the  defendant  then  also  has 
all  the  next  day.  (p) 

When  a  declaration  is  delivered  de  bene  eeee,  or  c6ndi'« 
tionalty  (as  we  have  seen  it  may  on  iailaUe  process  on  or  after 
the  eighth  day  inclusive  after  the  arrest,  and  before  bail  have 
perfected,)  the  notice  to  plead  must  give  precisely  the  same 
number  of  days  to  plead,  (via.  four  or  eight,  dependmg  on 
venue  and  the  defendant's  residence,)  as  when  a  dechtration  is 

rk)  See  ia  K.  B.  Reg.  IVid.  1  O.  f »  vix.  four  or  eight  day^.    See  fen,  500» 

end  Trin.  5  &  6  G.  t,  Micb.  T.  10  G.  2.  note  («. ) 

(/)  In  C.  P.  Micfa.  T.  S  G.  S  ;  Eester  (o)  In  K.  B.  Reg.  Trin.  5  &  S  G.  2 ; 

T.SG.t;  Hil.T.S5G.5.  in  C.  P.  Reg.  East.  T.  3  G.  9;  and  eee 

(m)  In  C.  P.  Reg.  Eatter  T.  3  O.  ).  Holland  v.  Cook,  1  M.  &  SeL  566 ;  in 

(»)  HiferMann  v.  UngelU,  9  B.  &  P.  Exch.  Reg.  Mich.  T.  1  W.  4,  role  11. 

363 ;  Mid  jet  the  rule  of  Easter  Term,  3  (p)  See  Re^.  Gen.  Uil.  T.  S  W.  4^  r. 

G.  t,  in  C.  P.  seems  etpiewlj  to  require  8;  ante,  fol,  iiu  110. 
the  notice  to  plead  to  iptetfy  the  time, 
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CHAP.  xvi.  delivered  absolutely,  (q)  and  it  expires  at  the  same  time,  so  the 
D^MDAm'To  d®f®°^*n*'s  time  for  pleading  is  immediately  current  whilst  he 
>i^AD>  is  proceeding  to  justify  his  bail.  In  that  case,  however,  the 
defendant  must  put  in,  and  if  excepted  to,  perfect  his  bail 
before  he  can  regularly  plead  in  &ar,  (r)  though  he  must,  if  at 
all,  plead  in  abatemetU  before  justification,  within  four  days  in- 
clusive, (s) 

As  the  defendant  best  knows  whether  he  resides  within 
twenty  miles  of  London,  it  should  seem  that  when  the  venue  is 
laid  in  London  or  Middlesex,  it  would  be  reasonable  that  the 
practice  should  require  him  to  plead  within  the  four  or  eight 
days,  according  to  the  fact  of  his  residence,  without  the  time 
being  specified  in  the  notice  to  plead,  and  perhaps  that  was  the 
ground  on  which  the  before-mentioned  decision  in  C.  P.  pro- 
ceeded, {t)  There  is  not,  however,  any  decision  in  K.  B.  to 
that  effect,  and  therefore  the  safest  practice  is  to  specify 
the  time  in  the  notice ;  and  if  it  be  doubtful  whether  the  de- 
fendant'^ residence  is  beyond  twenty  miles  from  London,  to 
allow  him  the  full  eight  days ;  for  we  have  seen  that  if  the 
notice  give  the  defendant  too  little  time^  it  will  be  bad ;  (ii) 
though  if  more  time  be  given  than  was  necessary,  the  defend- 
ant is  entitled  to  the  whole  time,  as  stated  in  the  notice,  (x) 
Where  a  defendant  had  been  arrested  in  London,  but  usually 
resided  in  Scotland,  the  Court  held  that  four  day's  notice  suf- 
ficed ;  (tf)  and  an  attorney,  in  respect  of  his  supposed  attend- 
ance in  -%he  Courts  at  Westminster,  must  in  all  cases  plead 
within  four  days,  although  the  venue  be  not  laid  in  London  or 
Middlesex,  and  he  reside  above  twenty  miles  from  London,  (z) 
In  the  Exchequer,  as  a  judgment  cannot  be  signed  in  that 
Court  till  the  afternoon  of  the  fifth  day,  and  the  ofiice  is  not 
open  in  vacation  in  the  afternoon,  the  defendant  has  in  effect, 
in  vacation,;/?!?^  clear  days  to  plead,  unless  the  plaintiff's  attor- 
ney will  incur  the  extra  expense  of  opening  the  ofiice  in  the 
afternoon  of  the  fifth  day,  for  the  purpose  of  signing  judg- 
ment, (a) 

Where  a  declaration  has  been^^cf,  and  notice  thereof 
given,  the  notice  to  plead  when  given,  and  usually  inserted  in 
such  notice  of  declaration,  is  to  be  four  or  eight  days,  depend- 
ing as  above  on  venue  and  the  defendant's  residence,  but  the 

(a)  In  K.  B.  Reg.  Trin.  22  G.  S  ;  1         (u)  AnU,  494,  note  (e). 
Arch.  — 


K.  B.  2S1.  Is)  Sobmonton  ? .  Parker,  S  Dowl.  405. 

(r )  Venn  ▼.  Cahert,  4  T.  R.  578.  (y)  Douglas  ▼.  Ray,  4  T.  ^.  5d3»  Bott. 

(t)  Hopkittton  ▼.  Henry,  IS  East,  170;  (t)  Mann  t.  Fletcher,  5  T.  R.  369. 

Saunderi  ▼.  Owen,  %  Dowl.  &  R.  252;  (a)  Kemp  ▼•  Fywn,  5  Dowl.  265;  and 

Capen  ▼.  Bond,  %  Young  &  J«  531.  poU,  Time  of  Pleading. 

(0  AnU,  499,  note  (y). 
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days  are  reckoned  exclusive  of  that  on  which  the  notice  was  CHAP.  xvr. 
given,  and  not  from  the  time  of  filing  the  declaration.  (6)  D^«NDA»rTo 

Neither  a  declaration  nor  a  notice  to  plead  can  be  delivered  ^lkap. 
between  the  10th  August  and  S4th  October^  all  proceedings  in 
an  action  being  expressly  suspended  during  that  time  by  the  S 
W.  4f,  c.  39,  sect,  11 ;  (e)  and  if  the  time  for  pleading  expire 
during  those  days,  the  defendant  has  as  much  titne  to  plead 
after  the  S4th  October  as  he  had  on  the  10th  August,  though 
it  will  not  be  necessary  to  give  a  fresh  rule  to  plead ;  (d)  and 
the  same  rule  extends  to  enlarged  time  to  plead,  obtained  by  a 
judge's  order,  unless  terms  to  the  contrary  be  expressly  im- 
posed by  a  qualified  order,  {e) 

If  a  plaintiff  think  fit,  he  may,  as  regards  the  time  of  giving  How  long  the 
it,  always  delay  delivering  or  giving  it  an  indefinite  time;  (/)  and  5*JhSf  SLrJing  m 
he  may  deliver  notice  to  plead  on  a  separate  paper  subsequent  notice  to  pieiu). 
to  the  declaration,  or  delay  giving  notice  to  plead  when  his  de- 
claration has  been  filed  until  any  indefinite  time  afterwards,  (/) 
and  this  in  some  cases  is  advisable,  as  where  the  plaintiff  is  not 
prepared  to  proceed  to  trial,  and  it  is  therefore  desirable  to 
obtain  some  time  before  he  can  be  ruled  to  enter  the  issue. 
The  defendant,  however,  may  plead  voluntarily  at  any  time 
after  the  declaration  has  been  delrvered  or  filed,  without  wait* 
ing  for  a  notice  to  plead,  rule  to  plead,  or  demand  of  plea.  If 
a  plaintiff  delay  delivering  his  notice  to  plead  until  after  four 
terms  have  expired  since  the  delivery  or  filing  of  his  declara- 
tion, then  he  must  give  the  defendant  an  entire  term's  notice 
to  pleads  unless  the  action  has  been  stayed  by  injunction  or 
other  proceeding  on  the  part  of  the  defendant,  {g)  It  suffices 
to  give  such  term's  notice  at  any  instant  before  the  first  day 
of  a  term^  and  a  rule  to  plead  may  be  entered  at  any  time  in 
the  next  vacation.  (A) 

With  respect  to  the  modes  or  forms  of  giving  the  notice  to  Mode  or  form 
plead,  when  a  declaration  is  delivered  absolutely^  it  is  usual  to  notf^e  ^  |!i^d. 
indorse  the  notice  on  the  front  outside  of  such  declaration,  in 


(6)  Hutehinun  ▼.  Brawn,  7  T.  R.  998 ;  Radford,  3  Burr.  1452. 

WfddU  T.  Broum,  1  Cromp.  &  M.  69,  and  (g)  Rejr.  Trin.  5  &  6  G.  2;  Haley  ▼. 

ante,  494,  495.  RiUy,  1  Dougl.  79;  Bland  ▼.  DarUy,  3 

(c)  See  Statate,  ante,  vol.  iii.  I5t,  iu  T.  R.  550.   In  1  Arch.  Prac.  C.  P.  [77], 

Dole ;  and  id*  96,  97,  as  to  the  construe-  it  is  suggested  that  if  plaintifF  delay  de** 

tton  of  that  rather  obscure   enactment,  daring  to  a  subsequent  term,  and  defend - 

Semhle,  the  notice  to  plead,  though  deli-  ant  dulv  appear,  the  defendant  may  still 

▼ered  immediately  before  the  10th  Au-  be  entitled  to  an  imparlance ;  sed  quigre,  if 

gust,  need  not  rary  from  the  usual  form.  there  is  now  an  imparlance  in  any  case  of 


<d)  Reg.  Gen.  Mich.  T.  3  W.  4,  r.  19.      a  perianal  action. 

.<')"■■      -•■■--•-        -- • 


e)Wiltonw.  Bradslocke,  9  Dovtl  416;         (h)  Price  v,  Haghet,  1  Dowl.  448; 
Trinder  ▼•  Smedley,  3  Dowl.  87.  Milboume  v.  Niion,  t  T.  R.  40. 


(/)  Awm^wum,  9  Wils.  137;  Wett  t. 
VOL.  III.  K  K 
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CHAP.  XVI.  these  words,  "  The  defendant  is  to  plead  hereto  in  four  [or 
Defbndaot  TO  "  '  ^ig^n  days,  othertcise  judgment:'  And  when  a  declaration 
rLMAD.  is  delivered  conditionally  in  a  bailable  case,  the  form  is  thus 
indorsed,  "  This  declaration  is  delivered  conditionally  untU 
**  special  bail  be  put  in  and  perfected,  (or  if  already  put  in,  then 
**  only  the  latter,)  and  the  defendant  is  to  plead  hereto  in  four  [or 
**  *  eight']  days,  otherwise  judgment/'  If  the  declaration  has 
already  been  delivered  absolutely^  without  any  notice  to  plead 
indorsed,  then  in  due  time  before  signing  judgment  the  plaintiff 
must  deliver  on  a  separate  paper  a  notice  to  plead,  intituled  in 
the  Court  and  fully  in  the  cause,  with  the  names  of  the  parties, 
and  referring  to  the  declaration  previously  delivered,  and  re- 
quiring the  defendant  to  plead  within  the  proper  specified 
number  of  days,  as  in  the  subscribed  form,  and  in  such  a  case 
it  would  be  advisable  to  date  the  notice  and  serve  it  on  the 
day  of  such  date. 

We  have  seen  that  when  a  declaration  has  been  regularly 
jfiled  in  the  proper  office  of  one  of  the  Courts,  notice  of  such 
filing  is  to  be  given,  and  it  is  then  usual,  though  not  necessary 
in  the  same  notice,  to  give  the  defendant  notice  to  plead,  (j) 
But  the  latter  notice  might  be  subsequently  given  on  a  separate 
paper,  and  as  in  the  subscribed  form,  {h) 


SECT.  11.— EULE  TO  PLEAD. 

Riiletop]ead(0      The  former  practice  relating  to  the  rule  to  plead  continues 

f.hcnnece.«iry.  unaltered,  excepting  that  the  Reg.  Gen.  Hil.  T.  2  W.  4,  r. 

4S,  declares,  that  in  all  the  Courts,  ''  where  an  amendment  of 

**  the  declaration  is  allowed,  no  new  rule  to  plead  shall  be 

'*  deemed  necessary,  whether  such  amendment  be  made  of  the 


(i)  AiUe,  494, 495,  in  notes,  where  lee  a  form. 


Form  of  a  de-         (k)  In  the  Coort  of  — — . 

tacbed  or  se-  C  A.  6.,  ptaintSi; 

parate  notice  to  Between  <  and 

plead.  t  C.  D.,  defendant^ 

Take  notice,  that  the  defendant  if  hereby  required  to  plead  to  the  dedaralioa  in 

this  caoie  already  delivered,  [or,  iffiUd,  **  of  the  filing  whereof  in  the  office  of 

joo  already  hafe  had  notice/^]  in  four  [or  *'  eight*']  days  from  the  day  of  yoor  re* 

ceiving  this  notice,  otherwise  judgment.    Dated  this  -^—  day  of ,  a  ji.  — • 

To  Mr.  C.  D.,  the  above  named  Yours,  &c 

defendant,  and  Mr.  G.  H.,  £.  F., 

his  attorney.  Plaintiffa  atloniey. 

({)  See  former  pracUce  fally,  1  Sellon's     473—475 ;  1  Arcfa.  K.  B.  4th  edit.  f34k 
Fra.  1st  edit.  3S5— 338  -,  Tidd,  9th  edit.     1^35 ;  1  Areh.  C.  P.  i06,  lOT- 
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"  same  term  as  the  declaration  or  of  a  different  term."  (iw)   chap.  xvi. 
Before  that  rule  it  was  decided  in  the  Common  Pleas,  that  where  i>i^B^DANT''To 
the  declaration  had  been  delivered  in  a  prior  term  or  vacation       ^^^p* 
judgment  might  be  signed  in  the  following  term«  without  giving 
a  new  rule  to  plead  of  the  term  of  which  the  judgment  was 
signed,  (»)  and  if  the  proceedings  had  been  stayed  af  the  re- 
quest of  the  defendant,  then  also  no  fresh  rule  to  plead  of  a 
subsequent  term  was  necessary  before  judgment,  (n)    Another 
implied  alteration  is,  that  though  previously  a  rule  to  plead 
could  only  be  entered  in  term  time,  (o)  yet,  since  the  2  W.  4, 
c.  39,  authorizes  all  proceedings  to  judgment  and  execution 
during  the  vacations,  such  rule  may  be  entered  in  vacation^ 
excepting  between  the  10th  of  August  and  S4th  of  October* 

This  rule  must  be  entered  by  the  proper  officer  in  a  book 
kept  for  that  particular  purpose,  in  all  cases,  whether  the  de- 
fendant has  appeared  or  the  plaintiff  has  entered  an  appearance 
for  him,  except  the  defendant  be  under  terms  by  rule  or  judge's 
order  actually  drawn  up  to  plead  within  a  fixed  time,  when  the 
giving  any  rule  to  plead  is  considered  to  have  been  dispensed 
with;{p)  and,  although  it  has  been  decided  otherwise, (j')  yet 
even  a  mere  summons  for  time,  upon  which  no  order  has  been 
made,  dispenses  with  the  necessity  for  giving  a  rule,  (r) 

We  learn  historically  that  the  notice  to  plead,  rule  to  plead,  Timeof  «it<nn^ 
and  demand  of  plea,  were  anciently  successively  given,  and  not,  "^  "  ^ 
as  at  present,  crowded  together  and  current  at  the  same  time. 
But  now  the  three  may  be  given  nearly  at  the  same  time,  so  as 
to  be  all  current  together,  and,  in  a  great  measure,  defeat  the 
original  object  in  requiring  them.  The  notice  to  plead  ought, 
however,  to  precede  or,  at  least,  not  be  subsequent,  to  the  rule 
or  demand  of  plea.  The  rule,  which  expires  in  four  days  ex- 
elusive,  may  be  entered  on  or  after  the  day  on  which  the  de- 
claration is  delivered  or  filed,  and  should,  at  all  events,  be  given 
so  as  to  expire  before  or  on  the  same  day  as  the  time  for  pleading 
expires,  so  as  to  enable  the  plaintiff  to  sign  judgment  on  the 
following  day.  Correctly,  the  rule  ought  to  be  given  before  cfe- 
mand  of  plea,  and,  on  that  account,  in  the  Common  Pleas,  it  was 
necessary  to  wait  twenty-four  hours  after  the  rule  had  expired. («) 
But  in  the  King's  Bench  the  rule  may  be  entered  after  demand 

(m)  See  the  role  and  the  alterations  it     Dowl.  114. 
effected  in  practice,  Jervis's  Rules,  53,         (p)  Nias  ▼.  Spratley,  4  Bar.  &  Cres, 


note  (r).  386  ;  Donne  v.  Marsh,  7  Taunt.  587. 

(n)  Utbme  v.  Pennell,  1  Bing.  N.  C.         (q)  Dicker  v.  Sheddm,  3  Bos.  &  P.  1 
330 ;  Mould  v.  Murphy,  3Tyrw.  538;  S  (r)  Nugce  w,  M'DoneU,  3  Dowl.  579. 


(n)  Uthme  v.  Pennell,  1  Bing.  N.  C.         (q)  Dicker  v.  Sheddm,  3  Bos.  &  P.  180. 
30 ;  Mould  v.  Murphy,  STyrw.  538;  3  (r)  Nugce  w,  M'DoneU,  3  Dowl.  579. 

Dowl.  54,  S.  C. ;  Prytr  v.  Smiih,  8  Dowl.  ($)  Hewit  ▼.  Palmer,  4  Taunt.  61 ;  Im- 


114.  pcv's  C.  P.  380 ;  Scllon's  Pra.  339. 

(«)  Pryer  v.  Snath,  1  Cr,  &  M.  855 ;  3 
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CoMP^LuIo'  ^^  P'®*'  ^^^    ^**®  '"*®  *^  plead,  however^  must  not  be  entered 
Defendant  to  OF  Served  before  notice  of  declaration,  or  it  would  be  yoid.(«) 


to^ead^ '"'*"«  In  Order  to  enter  a  rule  to  plead,  the  practice  is  to  make  out 
a  precipe  or  memorandum  on  plain  paper,  as  insiruciions  to  the 
officer,  in  the  subscribed  form,  but  tkUed  of  the  day  of  the 
month  and  year  when  entered.  (^)  This  is  to  be  taken  to  the 
proper  officer,  viz.  in  King's  Bench,  to  the  Clerk  of  the  Rules, 
or  in  Common  Pleas,  to  the  Secondary,  or  in  Exchequer,  to 
the  Clerk  of  the  Rules,  who  enters  it  in  a  book  kept  for  that 
purpose,  and  draws  up  the  rule  itself  on  paper  in  the  subscribed 
form.(y)  It  is  a  four  day  rule,  exclusive  of  the  day  of  giving 
It.  (z)  It  seems  that  there  is  not  any  necessity  for  serving  any 
copy  of  this  rule  on  the  defendant,  or  his  attorney,  (a)  but  the 
defendant  is  bound  to  search  the  proper  office,  which  he  should 
do  just  before  his  ordinary  time  for  pleading  has  expired;  and 
if,  when  necessary,  no  rule  has  been  entered,  the  defendant 
need  not  plead  till  a  regular  rule  has  been  entered,  and  is  about 
to  expire.  (6) 

As  a  rule  to  plead  is  not  served,  nor  is,  in  fact,  any  notice 
thereof,  or  warning,  communicated  to  a  defendant,  (excepting 
when  he  searches  the  proper  offices  to  ascertain  whethe^r  Any 
such  rule  has  been  entered,)  its  only  utility  can  be  as  a  formal 
intimation  in  a  public  book  that,  unless  the  defendant  pleads  in 


(0  MaiweU  v.  Skirrett,  5  East,  547 ;      1835 ;  1  Arch.  K.  B.  4th  edit,  f 34.  fS5. 
and  see  Tidd,  9th  edit,  id,  Sappl.  a.d.         (u)  Grey  v.  Saundert,  Barnes,  248. 


proceeding. 


(x)  Impey»  K.  B.  312  ;  I.  C.  P.  278 ;  1  Sellun's  Pra.  335,  Ist  edit.     The  form 
is  thos  :— 

Form  of  precipe  i„  11,3  k.  B.,  [or  "  C.  P.,"  or  •*  Exchequer  of  Pleas."] 

or  roemoran-  g,  -x 

dura,  as  in-  ^'   i  ^^^  ^q  plead. 

slructions  for  d.  3  E,  p.^  Plaintiff's  attorney. 

rule  to  plead.  [^  «  agent/T day  of  June, 

A.D.  1835. 

(y)  See  form,  1  Sellon's  Pra.  335,  1st  edit  :-^ 
Form  of  entry         B.   "^     Unless  the  defendant  shall  plead  within  four  [or  "  eight"]  days,  let  jodg- 
of  rule  to  plead.       v.    >  raent  be  entered  for  the  plaintiff. 

D.  3  BytbeCoarL 


(t)  Qui/re,  in  C.  P.  inclnsive,  R.  M.  2  Dowl.  744  ;  3  M.  &  Scott,  210,  S.  C, 

1654,  r.  15;    1  Arch.  C.  P.  107  ;    but  only  applies  to  tl>e  $erviee  of  a  rutt  to 

now  see  Reg.Gen.  Hil.  T.  2W.  4,' reg^B,.  rqtty,  or  respecting  aubsequent   pleading 

where  the  first  dny  is  to  be  exchided  in  pursuant  to  express  directions  of  Reg. 

all  cases  ;  1  Arch.  K.  B.  4th  edit  235.  Gen.  Hil.  T.  2  W.  4.  r.  54. 

(a)   **  The  rule  i»  merely  entered,  not  {h)  Tidd,  9th  edit.  433;  t  Arch.  CP- 

$erved/'  1  Arch.  C.  P.  107.     But  see  4  107 ;  but  see  1  Sellon's  Pra.  335,  that  Uie 

Seilon's  Pra.  :)35,  that  the  rule  should  be  rule  must  be  serred. 
served.     N.  B.  The  case  Pound  v.  Levis, 
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due  time,  the  plaintiff  intends  to  sign  judgment  against  him;   CHAP. xvi. 

««j      ,  .  V  .     ,  ,.  ,     «  .         ,      Compelling 

ana  wnicn  seems  to  be  a  proceeding  wholly  unnecessary  tn  ad-  Dbpekdawt  to 
diiion  to  the  notice  to  plead  and  demand  of  plea,  and  might       '"^'*' 
well  be  dispensed  with. 


SECT.  III. — OF  THE  DEMAND  OF  PLEA. 

The  practice  as  regards  the  demand  of  a  plea  has  been  al-  m.  of  the  de- 
tered  by  the  late  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  43,  and  by  the  ^^^^ofpita.(c) 
subsequent  Reg.  Gen.  Trin.  T.  3  W.  4,  r.  2,  and  by  Reg.  Gen. 
Hil.  T.  2  W.  4,  r.  66.  The  former  rule  declares,  that  "  a  cfe- 
''  mand  of  plea  may,  in  all  the  Courts,  be  made  at  the  time 
"  when  the  declaration  is  delivered,  and  may  be  indorsed 
**  thereon,"  thus  assimilating  the  practice  of  Common  Pleas  and 
Exchequer  to  the  former  practice  in  King's  Bench.  (cQ  The 
other  rule  orders,  that  prisoners  in  custody  of  the  marshal,  or 
warden,  or  a  sheriff,  shall  plead  at  the  same  time,  and  under 
the  same  rules  as  in  actions  against  defendants  not  in  custody ; 
and  hence  it  follows,  that  a  tlemand  of  plea  is  equally  necessary 
when  the  defendant  is  in  custody  as  in  other  cases  ;(^)  but  we 
have  seen  that,  as  regards  a  notice  to  plead,  it  is  not  necessary 
when  the  defendant  is  a  prisoner.  (/)  When,  in  consequence  of 
the  defendant  not  having  himself  appeared  in  due  time,  the 
plaintiff  has  entered  an  appearance  for  him  sec.  stat.y  no  de- 
mand of  plea  is  necessary,  the  rule  of  Trin.  T,  1  Geo.  2,  in 
King's  Bench,  and  of  Mich.  T.  1  Geo.  2,  in  Common  Pleas, 
having  expressly  declared,  that  in  such  a  case  a  due  notice  of 
declaration,  and  requiring  the  defendant  to  plead  in  due  time, 
having  been  duly  served,  and  rule  to  plead  given,  if  the  de- 
fendant do  not  plead  accordingly,  the  plaintiff,  without  any  other 
or  further  calling  for  a  plea,  may  sign  his  judgment  ;(jf)  and 
the  same  practice  prevails  in  the  Exchequer ;  (A)  and  if,  after 
the  plaintiff  has  regularly  entefed  an  appearance  for  the  de- 
fendant, the  defendant  enter  an  appearance,  and  give  notice 
of  it,  the  plaintiff  may  proceed  as  if  the  second  appearance 


(c)  See  in  general  Tidd,  9tli  edit.  475 ;  («)  Reg.  Gen.  Trin^  T.  .S  W.  4,  r.  2  • 
1  Arch.  K.  B,  SM  5  1  Arch.  C.  P.  [79],  it  seems  so  to  result  from  the  terms  of 
107.  that  rule,  1  Arch.  K.  B.  4th  edit.  SS6. 

(d)  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  43 ;  (/)  AnU,  498,  note  (r) ;  Clementton  v. 
Tidd,  9th  edit.  476  ;  Jervis's  Rules,  53,  "^lUiarmon,  1  Bins.  N.  C  356,  sed  quere, 
note  («).  Before  this  recent  rule  it  was  (g)  In  K.  B.  Reg.  Trin.  1  G.  2,  and 
irregular  in  C.  P.  to  demand  a  plea  at  the  in  C.  P.  Reg.  Mich.  1  G.  2 ;  and' see  Free 

time,  or  by  indorsement  on  the  de-  ▼.  Maton,  5  Bar.  U  Cres.  763  ',  Davit  ▼« 


claration  when  delivered,  Bewityr.  Palmer,      Cooper,  2  Dowl.  135. 

4  TaunU  51.  (k)  Davit  ▼.  Cooper,  2  Dowl.  135, 
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CHAP.  XVI.   had  not  been  enteredy  and  may  sign  judgment  without  m  de- 
Defendant'to  ii^iid  of  plea,  (f )     Nor  is  any  demand  of  plea  neeessaryi  when 
''^'^P'       a  defendant  is  under  a  judge's  order  or  rule  to  plead  within  a 
specified  time. 
Time  of  de-  With  respect  to  the  time  of  demanding  a  plea,  it  would  be  a 

mandiDg  plea,  imUj^y  if  made  before  appearance  has  been  entered  by  the  de- 
fendant or  the  plaintiff  for  him,  nor  would  a  subsequent  ap- 
pearance aid  the  irregularity,  {t)  though  if  an  attorney  has 
undertaken  to  appear,  but  has  neglected  to  do  so,  then  a  plea 
may  be  demanded  after  the  time  for  appearance  has  expired, 
though  before  actual  entry  of  appearance,  because  against  an 
officer  of  the  G}urt  who  has  so  undertaken,  the  obligation  to 
appear  is  to  be  considered  equivalent  to  actual  appearance,  (Q 
and,  notwithstanding  the  above  rule  of  Hil.  T.  S  W.  4*,  r.  43, 
authorizing  the  indorsement  of  the  demand  of  plea  on  the  de- 
claration when  delivered,  care  must  be  observed  not  to  waive 
the  right  to  bail ;  and  a  declaration  delivered  absolutely,  or  a 
demand  of  plea  indorsed  thereon  before  bail  put  in,  in  case  the 
defendant  is  not  a  prisoner,  would  be  a  waiver  of  bail;(m)  and 
a  demand  of  plea  before  justification  would  waive  their  justi- 
fication, (n)  So,  in  a  late  case,  where  the  defendant  on  the 
3d  of  May  had  removed  the  proceedings  into  King's  Bench,  and 
on  the  4th  of  May  plaintiff  had  ruled  defendant  to  put  in  bail, 
and  on  the  same  day  delivered  a  declaration  indorsed,  **  condu 
tianatty  until  bail  be  put  in  and  perfected,  and  the  plaintiff  de^ 
mands  a  plea,^  and  the  defendant  immediately  filed  common 
bail,  and  pleaded  the  general  issue,  and  the  plaintiff  then  gave 
notice  that  he  waived  the  demand  of  plea,  and  gave  a  rule  for 
better  bail;  the  Court  held,  that  the  demand  of  plea  waived 
the  plaintiff's  right  to  bail,  notwithstanding  the  declaration  had 
been  delivered  conditionally,  (o)  So  that  in  no  case  should  a 
demand  of  plea  be  made  before  appearance  or  justification  of 
bail ;  and  when  a  plaintiff  delivers  his  declaration  conditionally^ 
the  demand  of  plea  should  not  be  indorsed,  but  should  be  served 
when  necessary  on  the  defendant's  attorney  after  the  defendant's 
appearance,  or  in  a  bailable  action,  after  the  bail,  when  excepted 
to  have  justified.  It  has,  however,  been  held,  that  the  demand 
may  be  made  before  a  rule  to  plead  is  given,  ip) 


(i)  Davit  V.  Cooper,  9  Dowl.  135.  4th  edit.  174,  «3d. 

(k)  Venn  v.  Calvert,  4  T.  R.  578  j  flfar*         (n)  Id. ;  B.  v.  Ionian,  1  Dowl*  &  Ry. 

tin  V.  MoAoMv,  5  Dowl.  &  R.  609.  163  j   K.  ▼.  MiddUux,  4  Dowl.  &  Rj. 

(0  Imp.  C.  P.  281.  835  j  1  Areh.  K.  B.  4th  edit  185,  IS6. 

(in)  Reg.  Mich.  8  Ann.  r.  1 ;  Lister  v.         (o)  Law  v.  Stephent,  1  Dowl.  425 ;  Jer- 

Wainhoute,  Bamcs,  9«  ;  1  Sellon's  Pra.  vis»s  Rules,  53,  note  («). 
15«  ;  Law  v.  Sievent,  1  Dowl.  425 ;  Jer-         (p)  UtuwcH  v.  Skxrett,  5  Em^  H7. 
Tis'5  Roles,  53,  note  (•)  -,  1  Arch,  K.  B. 
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The  Reg-  Gen.  Hil.  T.  2  W.  4,  r.  66,  orders,  that  judgment  CHAP.^XVL 
for  want  of  a  plea  after  demand,  may,  in  all  cases,  be  signed  at  DsriNDAVT  to 
the  opening  of  the  office,  in  the  afternoon  of  the  day  after  that 


on  which  the  demand  was  made,  but  not  before,  (q)    This  rule,  When  the  dc- 
it  will  be  observed,  no  longer  requires  twenty^four  hours  to  ^djodgmeot 
elapse  after  the  demand,  and  avoids  all  calculation  and  difficulty  "^^^  ^  8ign«^ 
as  to  the  exact  time  of  the  delivery  of  the  demand,  so  that  now, 
if  the  demand  be  served  before  nine  o'clock  in  the  evening  of 
one  day,  the  judgment  may  be  signed  in  the  afternoon  of  the 
next;  but  as  the  Court  of  Exchequer. does  not,  as  of  course, 
open  the  office  in  the  afternoon  during  the  vacations,  the  de- 
fendant, in  effect,  gains  an  entire  day,  unless  the  plaintiff  will 
incur  the  extra  expense  of  opening  the  office  in  the  afternoon, 
on  purpose  to  sign  judgment,  (r) 

By  an  ancient  rule  of  Common  Pleas  demands  of  declarations.  The  form  and 
pieces,  replications,  and  other  pleadings,  were  required  to  be  by  "n^  be  uT^ 
note  in  writing,  (s)    We  have  seen  that  when  the  declaration  toriting,  &c. 
is  delivered  absolutely,  the  demand  may  be  indorsed  on  the  de* 
claration,  (t)  and  then  the  form  is  thus :   ^'  The  plaintiff  de-  Form  of  de- 
mands a  plea  herein  by  E.  F.,  plaintiff's  attorney,"  [or  "  agent."]  ™*^' 
But  when  the  demand  is  made  separately,  then  the  form  is  as 
subscribed,  (u) 

The  demand,  whether  indorsed  on  the  declaration  or  on  a  Demand  of 
separate  paper,  must  be  delivered  to  the  attorney  or  agent  of  pl«*»*<^»^**'* 
the  defendant ;  or,  if  the  defendant  has  appeared  in  person, 
then  delivered  to  him,  or  left  at  his  residence;  and  it  has  re- 
cently been  decided  that  it  cannot,  even  by  leave  of  the  Court, 
be  stuck  up  in  the  King's  Bench  Office,  although  the  defendant 
keeps  out  of  the  way  ;(a)  however,  in  another  case,  not  adverted 
to  when  the  last  decision  took  place,  where  the  defendant  was 
beyond  sea,  and  his  attorney  dead,  a  rule  was  made  absolute, 


(9)  Jervis's  Rules,  59,  note  (p) ;  a  jodg-  («)  Reg.  Mich.  1  Geo.  2,  C.  P.  *,  and 

ment  signed  in  the  morning  of  the  fifth  Nott  v,  Oldfield,  1  Wils.  1S4. 

day  after  the   rule  would  be  irregular  j  (()  Reg.  Gen.  HiLT.  S  W.  4,  r.  43, 

Kemp  ▼.  Fy$en,  3  Dowl.  965.  anu,  505. 

(r)  Kmp  T.  Fytonr,  3  Dowl.  265. 


(h)  In  the .  C  A.  B.,  plaintitf,       porm  of  scparale 

Between  <  and  demand  of  plea. 

{.  C.  P.,  defendant. 
The  plaintiff  demands  a  plea  iu  this  came,  by  yoars,  &c. 

£•  F.,  Plaintiff's  attorney, 
To  Mr.  G.  H.,  defendant's  t<v  "  aeent."] 


attorney,  [or  "  agent.'']  Dated  1st  July,  a.d.  1835. 


afl;ent."J 
uly,  A.o.  ] 


(x)  Anonywuuit  1  Dowl.  68. 
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CHAP.  XVI.   (hai;  2  demand  of  plea  in  the  oiSce  should  be  deemed  sufficient. 

Compelling  ,  * 

DsFBN DANT  TO  upott  afKdavlt  of  service  of  the  rule  to  show  cause,  on  one  of 
''"^°'  the  defendant's  bail,  and  that  the  other  could  not  be  found,  (y) 
Indeed,  as  notice  of  declaration,  when  filed,  and  the  defendant's 
residence  is  unknown,  may  by  express  rule  be  stuck  up  in  the 
Public  Office,  with  leave  of  the  Courts  (z)  and  as  notice  of 
motion  may  also,  with  leave,  be  stuck  up  in  the  office,  and 
another  copy  left  at  the  defendant's  last  place  of  residence ;  (a) 
there  seems  no  reason  why  a  demand  of  plea,  in  similar  cir- 
cumstances, should  not  ^be  permitted  to  be  given  in  the  same 
manner. 

(y)  BttiUy  ▼.  SempU,  Barues,  S07 ;  Tidd,  (s)  Reg.  Gen.  HiK  T.  8  W.  4,  r.  49. 

475.  ;  (a)  Walwiv.Deleroif,  2  Dowl  396. 
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CHAPTER  XVII. 


OF  IRREGULARITIES,  NULLITIES,  AND  NON-OBSERVANCE  OF  MERE 
DIRECTORY  REGULATIONS,  TIMES,  AND  MODES  OF  OBJECTING 
TO  THE  SAME; — WAIVERS  OP  OBJECTIONS; — NOTICES  OF 
IRREGULARITIES,  AND  NOTICES  OF  APPLICATIONS,  BEFORE 
SUMMONS  OR  motions; — OF  PLAINTTFF*S  NOTICE  OF  HAVING 
ABANDONED  HIS  IRREGULAR  PROCEEDING,  OR  HIS  OFFER  TO 
PAY  COSTS ;— OF  AFFIDAVITS,  SUMMONS  AND  OF  JUDGE's  OR- 
DERS; — OF  MOTIONS,  OF  RULES  NISI: — SHEWING  CAUSE; — 
RULES   absolute; — COSTS; — ATTACHMENTS,  &C. 

Sect.  I.  Of  Irregularities,  Nullities,  509  |  Sect.  III.  Of  Summons  and  Judge's 

ficc Order 554 

II.  Of  Affidavits,  &c 535  I  IV.  Of  Motions,  Roles  Nisi,  &c  570 


SECT.  I.-— OF  IRREGULARITIES,    NULLITIES,  NON-OBSERVANCE  OF 
MERE   DIRECTORY   REGULATIONS,    &C. 


1.  Of  these  in  general 509 

2.  Why  objectionable  to  take  ad- 

▼aotage  thereof.  ,^. 510 

3.  Time  of  application  in  respect  of  512 
1*  Summary  of  the  general  rules 

relating  to 515 

3.  Chronological  table  of  irregu- 
larities, &c id* 

4.  Distinction  between  irregulari- 

ties and  nullities 5f  2 

5.  When  the  Court  will  ex  mero 

motu  object •  5f  7 


6.  Of    deriatioDs   from    directory 

roles 5X7 

7.  Of  notices  of  irregularities  ....     id. 

8.  Of  notices  of  motions,  &c 531 

1.  In  cases  of  irregularity td. 

2.  In  other  cases • 533 

9.  Of  opponent's  notice,  and  pro- 

ceedings thereupon id. 

10.  Notices  of  motions  in  cases  of 
certioraan  and  before  motion 
for  criminal  information,  &&.  .634 


1st.  The  plaintiff  having  declaredy  the  defendant  must  (if  at  CHAP.  xvil. 
all),  within  a  reasonable  timef  and  before  he  hmself  takes,  and    q,  i^kov- 
also  before  he  suffers  the  plaintiff' to  take  any  other  step,  in  the   ^-AaiTiBs,  &c. 
causOi  avail  himself  of  any  recent  irregularity  to  which  he  is  ist.  Of  Irrega- 
still  in  a  situation  to  object.    Irregularity  is  the  technical  term  JjJ'*"**  *°  **"** 
for  every  defect  in  practical  proceedings  or  the  mode  of  con« 
ducting  an  action  or  defence  as  distinguishable  from  defects  in 
pleadings,  which  can  only  be  objected  to  by  demurrer  or  mo- 
tion in  arrest  of  judgment,  or  by  writ  of  error.    It  is  a  com^ 
prehensive  term,  including  all  formal  objections  to  practical 
proceedings,  and  is  of  three  descriptions,  vias.  First,  Such  de- 
viations as  constitute  a  total  nullity;  Secondly,  Such  defects 
as  are  mere  irregularities,  and  can  only  be  objected  to  within 
a  teasonable  time,  and  subject  to  certain  qudifications ;  andi 
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510  OF  IRREGULARITIES^  &C. 

CHAP.  XVII.   Thirdly,  The  non-observance  of  certain  rules  or  enactments 
Of  Ibreo'u-    *^**  *^*^®  ^^^^  deemed  merely  directory.    We  have  in  part 
LARiTiB8,&c.  considered  those  subjects  in  a  preceding  chapter,  to  which 
reference  must  be  had.  (a) 

An  irregularity  may  arise  in  every  stage  of  an  action^  from 
the  affidavit  to  hold  to  bail,  to  the  entry  of  satisfaction  on  the 
roU  after  judgment  and  execution.  There  is,  therefore,  no 
particular  stage  in  a  cause  in  which  this  subject  can  be  more 
properly  arranged  or  considered  than  in  another ;  but  as  there 
are  some  applications  in  respect  of  irregularity,  that  must  be 
made  immediately  after  the  plaintiff  has  declared  and  be/ore 
the  d^endant  pleads,  and  as  the  modes  of  taking  advantage  of 
an  irregularity  whether  by  Affidavit,  Summons,  and  Judge^s 
order,  or  by  Motion  to  the  Court,  Rule  Nisi,  Argument  thereon, 
&c.  are  much  the  same  as  in  other  applications,  it  seems  more 
expedient  to  examine  these  subjects  in  this  place  than  elsewhere. 

2nd.  When  or  It  has  been  objected,  that  much  of  the  practice  of  the 
aWe^to  toSle'ad-  8"P®ri<>r  Courts  is  liable  to  the  censure  imputed  by  Bishop 
vantage  of  de-  Bumctt  to  the  eccIcsiastical  Courts  in  his  time,  viz.  ^*  They  have 
^  '  ^'^  ^  but  little  practice,  but  contrive  to  make  the  most  thereof  withaU ;" 
because  even  the  smallest  irregularity  or  deviation  from  the 
strictly  prescribed  practice,  however  immaterial  to  the  merits, 
too  frequently  becomes  the  subject  of  vexatious,  dilatory,  and 
expensive  proceedings,  when,  if  the  party  complaining  of  the 
irregularity  or  seeking  any  other  object,  were  always  first  com* 
peUed  to  apply  to  his  opponent  to  rectify  his  error,  or  to 
accede  to  any  other  reasonable  request,  the  actual  or  imagin* 
ary  grievance  would  in  most  cases  immediately  be  removed,  at 
least  much  sooner  than  by  an  expensive  application  to  a  judge 
or  the  Court.  But  such  amicable  proceedings  would  not  an- 
swer the  object  of  that  grade  of  practitioners  who  seek  not 
either  the  honour  of  their  profession,  or  the  true  interests  of 
their  clients,  or  care  about  the  correctness  of  the  practice  of 
the  Courts  in  general;  but  merely  seek  die  indulgence  of  some 
feeling  of  resentment  towards  the  opponent,  or  still  more  com- 
monly  to  indulge  the  appetite  for  costs  i  and  they  in  reality 
desire  not  to  attain  the  very  object  they  profess  to  pursue,  but 
hope  that  the  opponent  will  not  discover  his  irregularity,  but 
will  resist  the  application,  so  that  the  costs  may  thereby  be 
increased.    We  have,  moreover,  seen  that  the  Courts  some- 


(ct)  Am,  ToK  ill,  cb,  it.  p.  ^  to        (h)  See  alw  ante,  voKiti.  p.  76  to  ei  J 
88«  175  to  SSI. 
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times  hare  perhaps  carried  too  far  tie  principle  that  it  is  CHAP.^Xvn. 
essential  to  enforce  the  rules  of  practice  in  order  to  secure  their    q,  ubso  v- 
observance  even  to  a  letter  ;(c)  as,  for  instance,  by  resolving  that   '^""">  *»- 
the  mu-spelling  the  defendant's  name  Calver  instead  of  Calvert, 
in  the  copy  of  a  rule  served  upon  him  personally,  rendered 
such  rule  wholly  inoperative  and  invalid,  and  even  allowing  the 
defendant  the  costs  of  his  appUcation  to  set  the  same  aside, 
assigning  as  a  reason,  that  not  to  give  costs  would  be  a  bounty 
on  negligence  f  and  this,  although  on  service  of  such  defective 
copy  of  the  rule,  the.  defendant  promised  to  call  and  pay.  (d) 

However,  the  recent  growing  spirit  of  improvement,  and  the 
dignified  resolution  of  some  of  the  present  judges  to  discourage 
such  practitioners,  as  far  as  statutes  and  rules  permit,  are  cer- 
tainly calculated  to  ameliorate  the  conduct  of  the  practitioners 
to  whom  we  have  alluded,  and  have  introduced  some  few  al- 
terations imposing  restraint  on  sharp  and  contemptible  practice, 
especially  by  refusing  costs.  But  still  so  many  advantages  may 
be  taken  of  trifling  errors,  that  it  is  essential  to  give  them  con- 
sideration in  this  chapter. 

With  deference  it  is  submitted,  that  no  summons  or  motion, 
in  respect  of  a  mere  irregularity,  should  be  given  effect  to, 
(except  in  cases  of  actual  illegal  imprisonment,  or  immediate 
urgent  occasion,)  unless  it  appear  that  there  has  been  a  previous 
appUcation  in  writing  for  the  very  same  purpose  to  the  op- 
ponent, («)  or  that  costs  of  the  application  should  not  other- 
wise be  allowed,  nor  should  there  be  any  stay  of  proceedings 
unless  by  express  leave  of  tie  Court,  nor  then,  unless  it  be 
sworn  that  an  exact  similar  application  in  writing  has  been  re- 
jected, and  that  in  all  cases  when  notice  of  motion  should  be 
required,  copies  of  affidavits  intended  to  be  used  shall  be 
served  on  the  opponent,  so  as  to  enable  him  to  show  cause  in 
the^r^^  instance,  or  that  no  costs  be  allowed;  and  to  encourage 
the  earliest  and  least  expensive  mode  of  disposing  of  appli- 
cations of  this  nature,  costs  should  be  allowed  in  case  of  an 
efiectual  opposition  at  such  earliest  stage,  though  at  present  in 
general  denied.  (/) 

{e)  AnU,  ToL  Hi.  p.  68  to  79.  not  the  practitioner,  is  in  general  the  suf- 

(d)  SmUh  ▼.  Cahtrt,  t  I>owl.  S76.    It  fenr. 
IB  unqnestionably  essential  that  practi-         (e)  It  will  be  observed  that  many  ol 

tioners  thovld  ba  compelled  to  oDserre  the  modem  mles  either  imperatively  n* 

doe  care  and  accaracy ;  but  as  regards  quire  a  previous  appUcation,  or  qualify  the 

the  encauragemeta  to  thote  who  toould  take  terms  granted  by  the  Court ;   see  Reg. 

9dimitoge  of  an  immateritd  objeetionf  it  Gen.  UiK  T.  8  W.  4,  reg.  102. 
would  teem  that  a  different  theory  has         (/)  See  Fitch  v.  Green,  9  Dowl.  459 ; 

bMB  permitted  to  prevail  in  the  adminls-  Greve  v.  Parker,  id.  628 ;   so  that  it  is 

tration  of  justice  than  would  be  tolerated  unfortunately  the  pecuniary  interest  of  a 

Qpoa  other  subjects  of  ethics,  the  more  practitioner  not  to  show  cause  in  the  first 

Mf^cUDy  M  the  wfortonftte  client,  and  instance,  even  in  the  clearest  case 
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CHAP.xviL      We  hare  in  the  preceding  part  stated  some  other  reasons 
Or  l»sav   agwnst  applications  to  set  aside  any  proceeding  on  account  of 
LAEITIB8,  &c>  irregularity,  unless  some  positive  injury  has  ensued,  (g)    An- 
other objec*      other  strong  reason,  especially  in  cases  of  the  least  doubt,  is, 
tioMtoMs^ande  ^^^^  ^^^^e  ^  &n  express  rule  of  Court  in  K.  B.,  ''  that  in  all 
P"*^^P  ^^  "  cases  where  a  rule  is  obtained  to  show  cause  why  proceedings 
"«go     J*       tt  ghould  not  be  set  aside /or  irregularity  with  costSf  and  such 
''  rule  is  afterwards  discharged  generally,  without  any  special 
''  directions  upon  the  matter  of  costs,  it  is  understood  to  be 
''  discharged  with  costs,  and  the  latter  rule  must  be  drawn  up 
"  accordingly."  (A)    ' 
When  the  takiDg      It  is  well  known  that  technical  objections  are  taken  princi- 
TanluS' ~y  bk  P»^ly  ^^  ^^^^^  of  defendants  and  in  delay  of  a  just  action ;  but 
proper.  not  unfrequently  they  are  taken  on  behalf  of  a  plaintiff,  and 

may  be  equally  unjust:  thus,  when  it  is  known  that  there  is  a 
bona  fide  intention  to  defend  an  action  upon  the  merits,  or  on 
some  fairly  disputable  point  of  law,  the  signing  judgment  as  for 
want  of  a  plea,  merely  because  by  accident  the  plea,  although 
settled  by  counsel,  was  not  signed  by  him,  is,  to  say  the  least,  a 
proceeding  unworthy  of  a  liberal  profession.  And  although 
there  may  occur  instances  in  which  a  party  and  his  attorney 
may  justly  take  advantage  of  the  blunder  of  his  opponent,  as 
where  there  has  been  a  harsh  or  vindictive  arrest,  or  where,  by 
taking  the  objection,  the  opponent  may  be  compelled  to  sub- 
mit to  proper  terms,  which  could  not  otherwise  be  obtained. 
Yet  even  in  the  few  cases  of  this  nature,  the  practitioner  who 
wishes  his  character  to  stand  high,  should,  in  general,  when  the 
object  has  been  accomplished,  refuse  to  take  more  than  his 
costs  out  of  pocket,  or  actual  expenditure,  thereby  evincing 
that  individual  profit  constituted  no  part  of  the  motives  for 
adopting  the  proceeding. 

3rd.  Tim  of  Before  Reg.  Gen.  H.T.  2  W.  4,  r.  33,  it  was  the  established 
mpect  ofirre-  P^^^ice  of  the  superior  Courts  that  all  applications,  especially 
gdarity  or  other  those  to  Set  aside  proceedings  for  mere  irregularity ,  should  be 
made  as  early  as  possible,  or,  as  it  was  commonly  said,  in  the 
first  instance  ;(i)  and  if  a  party  waived  the  irregularity,  or 
omitted  to  object  to  it  within  a  reasonable  time,  or  took  or 
buffered  to  be  taken{k)  a  subsequent  step  in  the  cause,  and 

is)  ^^^»  vol.  iii.  p.  76  to  81 ;  275  to      SUeU  v.  Morgan,  8  Dowl.  &  Rvl.  450; 

«81.  V.  ,  3  Price,  37;    ITarnmv. 

..  V  «       ,...«.-«   -^  Q^  ^^  ^^^  ^  p^.^^  g^^^  Uondu^  t.  Sear,  U 

Jervis's     Price,  125. 


Rules,  51,  (fc);  Fetreey.  White,  3T.  R.         (k)    Rutty  v.  Auber,    3  Tyr.  691} 
7;    jy Argent  ▼.   Vivant,  1  East^  334;      X  Cromp.  &  Mee.  531  i  S  Dowl.  47,  S.  C. 
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thereby  oeamaned  or  permitted  increase  of  expense,  he  could  CHAP.  xvii. 
not,  at  least  in  the  King's  Bench  or  Exchequer,  afterwards  revert    o?  Iarxou- 
back  and  object  to  the  previous  irregularity  in  a  mere  practical  ''Aritiks,  &c. 
proceeding.(/)  But  the  application  of  this  rule  was  not  uniformly 
certain,  and  there  was  a  distinction  between  the  practice  of  the 
Court  of  Common  Pleas  and  that  of  King's  Bench  and  Ex- 
chequer, for  in  the  former  a  party  was  not  bound  to  any  par- 
ticular time ;  and  it  was  considered  sufficient  if  he  made  the 
application,  however  late,  before  the  opponent  had  taken  a 
further  step  in  the  cause  ;(oi)  and  when  notice  of  the  objection 
had  been  candidly  given,  it  was  deemed  reasonable  to  assume 
that  the  party  thus  apprised  of  the  defect  in  his  proceedings 
would  not  venture  to  proceed  any  further,  and  that  if  he  did, 
it  was  reasonable,  after  such  proceeding,  to  move  to  set  aside 
that  which  was  irregular.  (») 

But  as  respects  mere  irregularities,  (now  by  Reg.  Gen.  M.T. 
3W.4,  r.lO,  including  all  amissions  in  process  or  indorse* 
ments  directed  by  statute  S  W.  4,  c.  39,)  the  General  Rule, 
H.  T.  2  W.  4,  r.  3S,  directs,  that  ^'  no  application  to  set  aside 
**  process  or  proceedings  for  irregularity  shall  be  allowed,  un- 
**  less  made  within  a  reasonable  time,  nor  if  the  party  applying 
"  has  taken  a  fresh  step  after  knowledge  of  the  irregularity^ 
This  rule  is  considered  to  have  assimilated  the  practice  of  all 
the  Courts,  and  to  render  it  as  necessary  in  the  Common  Pleas 
as  in  King's  Bench  and  Exchequer,  that  the  party  object- 
ing to  any  irregularity  should  observe  two  points,  viz.  first,  to 
apply  to  set  aside  the  irregular  proceeding  within  a  reasonable 
time,  whether  or  not  he  has  given  notice  of  the  objection ; 
and  secondly,  at  all  events  to  make  such  application  before  he 
himself  has  taken  any  step  in  the  cause;  (o)  and  by  the  general 
practice  of  the  Court,  it  seems  that  a  third  point  is  to  be  ob- 
served, viz.  to  make  the  appUcation  on  account  of  the  irregu-< 
larity  before  the  party  guilty  of  it  has  taken  afresh  step  in  the 
cause,  in  consequence  of  concealment  of  the  objection,  or  ob- 
taining possession  of  the  irregular  document,  (p)  And  it  would 


(0  Tidd,  161, 513 ;  BalUniynM  v.  Wil-  step  in  the  action  after  knowledge  of  the 

urn.  Forest's  Rep,  31.  irregularity  preclading  bim  from  object- 

(m)  Jervis's  Rules,  51,  D.(&).  ing,  see    observations  of  Parke,  B.  in 

(n)  Ballentyne  ▼.  Wilson,  Forest's  R.  Fynn  ▼.  Kemp,   «  Dowl.  6«0.     **  Yon 

31 ;  Wickham  v.   MetUing,   2  Price,  9 ;  roost  always  come  before  the  next  step 

Dand  v.  Barnes,  6  Taunt.  5 ;   Fletcher  ▼.  has  been  taken,  however  short  the  time 

Wells,  id,  191 ;  Rawesr.  Knight,  7 Moore,  for  doing  it  may  be,  and  in  a  reasonable 

461;   1   Bing.  133,  S.C;    Hompay  ▼.  time." 

Kenning,  «  Chitty's  Rep.  236;    Tidd,  (p)    Rutty  v.  Aiiber,     3  Tyr.  591; 

514.  1  Crorop.  &  Mee.  531 ;  2  Dowl.  47. 

(o)  As  to  the  applicant's  taking  any 
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CHAP.  XVIL  now  seem,  that  although  a  party  objecting  to  an  irregularity 

Or^iRMcu-    ^*^  8'^®"  explicit  notice  thereof,  yet  he  must  also  take  out 

PARITIES,  6ee.  a  summons  or  move  to  set  aside  the  proceeding  within  a  rea- 

sonable  time,  unless  his  opponent  give  him  notice  that  he 

abandons  the  irregular  proceeding,  or  obtains  leave  to  amend. 

We  have  in  the  preceding  part  of  this  volume  stated  many 
of  the  decisions  on  this  rule  as  to  the  time  when  an  applica- 
tion to  set  aside  process  (q)  or  an  affidavit  (r)  for  a  defect 
or  irregularity  must  be  made.  It  has  been  decided  that  this 
rule  extends  to  prisoners  continuing  in  custody,  and  who  are 
therefore  equally  bound  as  persons  at  large  promptly  to  take 
out  a  summons  or  move  the  Court  to  set  aside  any  practical 
proceeding  in  respect  of  an  irregularity.  («)  It  extends  also 
even  to  proceedings  to  outlawry,  which  being  filed  in  the  she- 
riff's ofEce,  the  defendant  might  search  for,  and  thereby  ascer- 
tain the  objection,  and  this  although  he  swear  that  he  re- 
mained in  ignorance  of  the  proceeding  for  several  weeks,  and 
until  he  did  apply,  {t) 

If  the  irregularity  occur  in  vacation  and  be  known,  (or  even 
capable  of  being  known  by  due  search,){u)  we  have  seen  that 
the  application  must  be  made  promptly,  i.  e.  in  general  within 
eight  days  after  service  of  serviceable  process,  or  arrest  on 
bailable  process,  and  it  would  certainly  be  too  late  to  apply  to 
the  Court  in  the  next  term,  (x)  But  if  the  irregularity  be  un- 
known, and  not  capable  by  search  of  being  readily  ascertsdned, 
no  laches  can  reasonably  be  imputed,  nor  can  there  in  such 
case  be  any  waiver  implied  of  the  right  to  object ;  (y)  for  it 
will  be  obvious  that  *'  reasonable  time**  in  the  rule  b  a  relative 
term,  depending  on  the  circumstances  of  each  case ;  and  if  vrith- 
out  default  of  the  defendant,  and  still  more  if  attributable  to 
the  plaintiff's  default,  the  defendant  is  delayed  in  knowledge 
of  the  .irregularity,  then,  if  he  come  within  a  reasonable  time 
after  he  has  intimation  of  the  objection,  his  application  ought 
(if  in  any  case)  to  be  given  effect  to.  {z) 


(7)  As  to   process  and  indorsements  531;  2Dowl.47;  Andenonv.Algumdir, 

thereon,  ante,  vol.  iii.  226  to  233,  244 ;  2  Dowl.   267  ;   MUtm  v.  Robinmn,  2 

objections  totmH^summoM,  id.  975,976,  Cromp.   &  Mce.  343  j    2  1>owl.  241; 

(r^  As  to  affidavito,  vol.  iii.  340.  Rmttledge  v.  GUet,  2  Cromp.  &  Jer.  163 ; 


350. 


(j)    Pnmrosc  v.    BaddeUy,    2  Dowl.  Wright  ▼.    Warrem,  3  Moore  &  Scott, 

0.  163  J  Rutty  V.  Auber,  3  Tyr.  591. 

(0  Lewis  V.  Davisofi,  3  Dowl.  272,  (y)    Cos  7.   Tulloek,    3   Tyr.    678  ; 

274 ;  Anderson  ▼•  Stirling^  2  Dowl.  267.  2  Dowl.  47. 

(u)  Jjetcit  ▼.  Davison,  3  Dowl.  272,  (%)  Wright   ▼.  Warren,    S  Moore  & 

&!74;  Anderson  ▼.   Alexander,    2  Dowl.  Scott,  163;  2  Dowl,  724;  Anderson  ▼. 

267.  Alexander,  2  Dowl.  269;  Tidd,  71 ;  anU, 

(«)  Ante,  vol.  iii.  227, 237, 238  ;  Cox  ▼.  vol.  ui.  2«7. 
Tullock,  3Tjrr.  578;  1  Cromp.  &  Mee. 
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It  15  obvioualy  reasonable  that  all  objectioDS  contemporane*  CHAP.  xvn. 
ously  existing,  and  discoTered  at  the  time  of  making  any  ap-    or  Ibrbov- 
plication  to  the  Court  on  account  of  supposed  irregularityi   labium,  he. 
should  then  be  brought  forward,  and  not  kept  in  reserve,  in  ah  objections 
order  afterwards  to  sustain  another  application  of  the  same  ™"t'>'**Jcn 

_    ,  .  ,         -rfc  1.       •  A       «•       at  once  and  not 

nature;  and  the  practice  accords.     But  an  application  of  a  dis-  racceutveiy; 
tinct  nature  may  reasonably  be  delayed  until  one  for  irregu-  appiinUonB  of 
larity  has  been  disposed  of.  (a).    Thus  the  pendency  of  a  mo-  «  different  na- 
tion to  set  aside  proceedings  for  irregularity,  was  deemed  a 
sufficient  excuse  for  delay  in  an  application,  even  for  several 
terms,  to  have  money  paid  into  Court  in  lieu  of  bail  restored  to 
the  defendant,  where  the  defendant  had  been  arrested  whilst 
privileged  from  arrest,  (a) 

The  principle  requiring  applications  in  respect  of  irregula- 
rities to  be  made  within  a  reasonable  time,  extend  also  to  other 
cases,  as  to  applications  under  the  interpleader  act  (&) 

Many  of  the  decisions  relating  to  the  time  within  which  an  Sammary  of 
application  must  be  made  in  respect  of  a  mere  irregularity  an-  j^tbiN^cf  ^^' 
tecedent  to  declaration,  proceed  on  the  same  principle,  and 
hav&been  already  noticed  in  the  most  authentic  works  ;(c)  and 
when  we  examuied  process^  (d)  affidaviie  to  hold  to  bail,  {e) 
and  other  proceedings  in  the  preceding  part  of  this  volume,  the 
more  recent  decisions  were  noticed.  (/)  We  have  shown  how 
early  objections  to  each  must  be  taken,  and  what  acts  waive  or 
preclude  a  party  from  taking  an  objection.  It  may  however 
assist  in  practice  here  to  give  a  summary  of  the  times  when 
objections  to  irregularities  in  proceedings  must  in  general  be 
taken  by  summons  or  motion,  and  what  acts  waive  the  objeo* 
tion. 

Attorney. — An  irregularity  by  taking  a  proceeding  in  the  Cbronoio^cal 
name  of  a  new  attorney,  without  having  obtahied  a  judge's  J^e "Sil^''^ 
order  for  the  change,  may  be  waived  by  the  opponent's  taking  irregoiaritief, 
any  subsequent  proceeding,  as  by  taking  a  plea  pleaded  by  a  jSfti^T^S^ 
new  attorney  out  of  the  office,  or  by  keeping  it.  {g) 

Affidavit  to  hold  to  Bail.^An  affidavit  to  hold  to  bail  is  not 


(a)  Pitt  ▼.  Combt,  4  Nev.  &  Man.  (d)  Ante,  vol.  iii.  part  5,  p.  tf7,  flfS, 

535.  S37,  SSa,  568, 369. 

(6)  FooU  ▼.  Dick,  1  Harr.  Ac  Wol.  207 ;  (e)  Ante,  ▼ol.  iii.  part  5,  p.  340,  368, 

Ridgway  v,  Fitker,  id.  191 ;  S  Dowl.  56r.  369. 

(c)  Tidd,  9lh  ed.  160,513;  SArcb.  (/)  Ante,  lol  Ml.  fHS,p§rt€t. 

K.  B.  4th  ed.  Arch.  G.  P.         ;  Chitty's  (g)  Margerem  ▼.  MmkUwaine,  t  New 

Sammary,  96  to  99 ;  t  Harriaon's  Index,  R.  508;  Farley  ▼.  Hebbe,  1  Harr.  &  Wol. 

326,  327.  SOS ;  3  Dowl.  538,  S.  C. 
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CHAP.  XVII.  Strictly  ^^process;"^  nor  a  "  proceeding"  within  the  General 
Of^  Woxr-  Rwle  Hil.  T.  2  W.  4,  reg.  33;(g)  but  still  according  to  the 
LARiTiM,  &c.  general  principle  and  practice  of  the  Courts,  objections  to  its 
regularity  or  validity  must  be  taken  within  a  reasonable  timet 
or  the  Courts  will  not  interfere  on  summary  application  to  set 
aside  the  arrest  or  bail-bond,  or  imprisonment  upon  the  same ; 
and  if  the  defendant  has  taken  any  inconsistent  step,  admitting 
that  he  was  bound  to  submit  to  its  operation,  it  will  be  too  late 
to  apply.  (A)  Therefore  it  is  too  late  to  object  on  summons  or 
motion  to  such  affidavit  after  the  defendant  has  put  in  bail,(t) 
or  has  deposited  the  sum  sworn  to  and  20/.  in  lieu  of  bail 
above,  (Jc)  or  has  obtained  time  to  put  in  bail  above,  (/)  or  after 
the  time  for  putting  in  bail  above,  viz.  eight  days,  inclusive  of 
the  day  of  arrest,  has  elapsed ;  (fn)  nor  after  any  other  unrea- 
sonable delay,  (n)  nor  after  the  defendant  has  ineffectually  at- 
tempted to  justify  bail,  though  the  Court  may  be  induced  to 
give  further  time,  partly  in  respect  of  an  objection  to  the  affi- 
davit, (o)  and  where  the  arrest  was  on  the  22d  May,  it  was 
held  too  late  on  4th  June  to  apply  for  defendant's  discharge  on 
the  ground  of  a  defect  in  the  affidavit,  the  sheriff  having  in  the 
mean  time  been  ruled  to  return  and  marked  his  return,  (p)  and 
where  a  defendant  induced  the  plaintiff's  attorney  to  accept 
certain  persons  as  bail  without  opposition,  by  affecting  to  sub* 
mit  to  a  judge's  decision  respecting  the  sufficiency  of  the  affi* 
dayit  to  hold  to  bail,  it  was  held  that  he  could  not  afterwards 
sustain  a  rule  nisi  for  discharging  the  defendant  out  of  custody, 
on  the  ground  that  the  affidavit  was  defective.  (;)  But  the  cir- 
cumstance of  the  affidavit  having  been  mislaid  in  the  office,  so 
that  the  defendant  was  delayed  in  ascertaining  the  objection, 
may  excuse  delay .(r)  It  has  been  recently  decided,  that  in  an 
action  for  false  imprisonment  for  an  arrest,  upon  a  writ  of  capias 
issued  on  an  informal  affidavit,  the  defendant  may  justify  under 
the  writ,  unless  it  has  been  set  aside,  so  that  it  would  seem  that 
notwithstanding  the  13  Geo.  1,  c.  29,  requires  a  sufficient  affi- 
davit to  be  filed  before  an  arrest,  it  is  essential  that  a  de* 


{g)  Per  Bayley,  B.  in  Smith  ▼.  Ste- 
phens, 3  Tyrw.  Sf 0. 

(h)  Ante,  ▼oK  iii.  340. 

(t)  Reevet  v.  Haeker,  f  Tyr.  161  ;  9 
Crom.  £c  J.  44.  S.  C. ;  Morgan  v.  Bayley, 
3  Dowl.  117;  Green  v.  OUuebrook,  1 
Bing.  N.  C.  516;  1  Hodges,  27;  and 
see  the  cases  before  Reg.  Gen.  HU.  T.  9 
W.  4,  c  33,  Tidd,  188. 

(k)  Green  ▼.  Giasdmielk,  1  Hodges,  27 ; 
1  Bing.  N.C.  516,8.  C. 

(0  Vrquhart  t.  Dick^  9  Legal  Obs. 


nx,  229. 

(m)  Tucker  ▼.  Colegate,  2  Crom.  &  J. 
489;  2  Tyr.  496;  Firley  ▼.  Rallett,  2 
Dowl.  708. 

(n^  FirUy  ▼.  RaUett,  2  Dowl.  708. 

(b)  Morgan  ▼.  Davis,  5  Moore  &  S. 
93 ;  Doumet  ▼.  Witherington,  2  Taunt. 
213. 

(j>)  Firley  v.  Rallelt,  2  Dowl.  708. 

(q)  Mammatt  v.  Mathewt,  2  Dowl.  797. 

(r)  Ladbrook  ▼.  PhiiHps,  1  Harrison  R. 
109. 
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fendanty  who  would  take  advantage  of  a  defect  in  the  affidaviti  CHAP.  xvil. 
should  apply  to  the  Court  within  a  reasonable  time^  or  he  could    o?  Irrkov- 
not  sustain  any  action  for  the  imprisonment  or  other  proceed-   ''Aritim,  &c. 
ing.  (s)    If  the  affidavit  be  so  defective  as  to  be  void,  and  the 
writ  and  arrest  on  that  account  set  aside,  the  defendant  would, 
unless  restrained  by  express  rule,  be  entitled  to  an  action  of 
trespass  for  the  illegal  arrest;  but  it  is  usual  upon  motion  for 
discharging  the  defendant  out  of  custody  on  that  ground,  to 
make  the  rule  absolute  with  costs,  on  the  terms  that  the  de- 
fendant shall  not  bring  an  action  of  trespass,  but  only  case 
for  a  malicious  arrest,  which  could  only  be  sustained  in  case 
the  sum  sworn  to  was  not  due,  and  the  arrest  was  without  pro- 
bable cause,  or  to  refuse  the  costs  of  the  application,  {t) 

Writ  OT  Copy,  Time  or  Mode  of  Service. — Applications,  whe- 
ther by  summons  or  motion,  in  respect  of  any  irregularity  in  a 
writ,  or  in  the  indorsements  thereon,  or  in  the  copy  thereof,  or 
in  the  time  or  mode  of  service,  should  be  made  within  eight 
days  inclusive,  after  the  service  or  arrest,  whether  in  vacation  or 
term,  being  the  time  allowed  for  entering  the  defendant's  ap- 
pearance, or  putting  in  bail  above,  (u) 

And  if  a  writ  has  been  improperly  indorsed  with  a  non- 
existing  place,  but  was  served  on  ^5th  October,  application  to 
set  aside  the  service  of  a  copy  of  the  writ  for  irregularity  on  the 
3d  November,  was  holden  too  late,  for  the  application  should 
have  been  made  within  eight  days  inclusive  after  service,  either 
to  a  judge  in  vacation  or  to  the  Court  in  term,  and  the  appli- 
cation should  have  been  on  or  before  the  1st  November ;  {x) 
and  where  an  arrest  was  on  the  S9th  January,  and  on  the  10th 
March  following*  the  defendant,  continuing  in  custody,  applied 
to  a  judge  to  be  discharged  on  account  of  irregularity  in  the 
capias,  it  was  held  he  was  too  late,  iy)  And  where  in  proceed- 
ings to  outlawry  the  first  writ  had  been  irregularly  indorsed, 
yet  as  such  writ  had,  according  to  the  usual  practice,  been  filed 
at  the  sheriff's  office,  and  the  defendant  might  by  search  have 
ascertained  the  objection,  it  was  held  that  after  six  weeks  had 
elapsed  it  was  too  late  to  object,  although  he  swore  that  he  did  not 
in  fact  know  of  the  objection  till  such  six  weeks  had  elapsed  ;  («) 

(i)  RiddeU  v.  Faksman,  1  Gale,  104 ;  (u)  See  in  general,  antt,  vol.  iii.  ««7, 

3  Dowl.  714, 7t\,  S.  C.     Bot  in  Finch  ▼.  237,  276,  368,  369 ;    Bawm  ▼.  Knight,  1 

Cocker,  Exchequer,  4lb  May,  1835,  MS. ;  Bing.  13![!. 

S  Dowl.  678,  it  was  held,    on   motion  (j)  Tyler  ▼.  Green,  3  Dowl.   439 ;    9 

Id  arrest  of  judgment,  that  an  action  could  Legal  Obs.  173  ;  Cox  v,  Tulloek,  3  Tyr. 

not  be  sustained  on  a  bail  bond  executed  578  ;  1  Cr.  &  M.  531 ;  2  Dowl.  47,  (a) ; 

on  an  affidavit  and  process  against  the  and   see  Fynn  ▼.  Kemp,  2  Dowl.   6iO ; 

defendant  by  a  wrong  nanu,  for  the  arrest  Rust  v.  Chiru,  S  Dowl.  565. 

being  illegal  and  void,  the  bail  bond  there-  (y)  Foote  v.  Dick,  1  Har.  &  Wol.  207* 

fore  was  also  void,  (t)  Letoit  v.  Vaviton,  3  Dowl.  272. 


(t)  Gray  v.  Shepherd,  3  Dowl.  442. 
VOL.  III.  L  L 
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CHAP.  XVII.  itnd  eighteen  days  delay  after  the  service  of  a  distringaSi  in  ap« 

Or  Ikkiou*    plying  to  set  it  aside,  was  holden  unreasonable,  as  the  defendant 

lA^mMM,      could  not  show  that  he  was  preyented  from  coming  earlier,  (a) 

At  all  events,  however,  an  application  six  days  after  an  arrest  is 

not  too  late  to  object  to  an  irregularity  in  the  writ  or  copy.  (&) 

An  irregularity  in  service  of  process  is  waived  by  defendant's 
attorney  having  written  to  plaintiff's  attorney,  after  the  process 
was  served,  undertaking  to  appear  ;(c)  so  by  admitting  the 
debt  after  service,  and  requesting  time  to  pay  it.  (d)  And  a  de* 
fendant  waives  an  objection  to  process  on  account  of  misnomer, 
by  obtaining  a  judge's  order  upon  a  summons,  using  the  name 
by  which  he  was  arrested ;  or  rather  such  an  act  affords  evi- 
dence that  the  defendant  is  known  as  well  by  one  name  as  the 
other,  in  which  case  a  judge  will  not  interfere.  («)  And  it  has 
been  decided,  that  by  executing  a  bail  bond  in  the  full  Chris- 
tian and  surnames,  waives  an  irregularity  in  the  writ,  describing 
the  party  by  his  initial  only.  (/)  And  although  it  might  have 
been  supposed  that  if  no  process  had  been  served  at  all,  sub- 
sequent proceedings  might  be  utterly  void ;  yet  if  notice  of  de- 
celeration be  served  before  any  process,  the  defendant  must  take 
advantage  of  the  objection  before  judgment  by  default  be 
signed,  (g) 

Appearance. — An  irregularity  in  an  appearance,  entered  by 
the  plaintiff  for  the  defendant,  must  be  taken  advantage  of 
before  judgment  by  default ;  (A)  though  if  there  were  no  ap* 
pearance  at  all,  then  a  declaration  delivered,  or  interlocutory 
judgment  signed,  would  be  a  nullity  that  could  not  be  waived,  (i) 

Bail  above  and  Notice  of  Justification,  ^c. — An  irregularity 
in  a  notice  of  bail  is  waived  by  obtaining  time  to  inquire  after 
them ;  (k)  and  an  irregularity  in  omitting  a  proper  description 
of  bail  in  A  notice  of  justification  was  held  aided  by  entering 
an  exception ;  (/)  and  although  before  the  Reg.  Gen.  Hil.  T. 
S  W.  4,  r.  S3,  it  was  held  in  the  King's  Bench  that  the  omia- 
sion  to  enter  an  exception  to  bail  was  not  waived  by  even  two 
notices  of  justification,  (m)  the  contrary  has  since  that  rule 

(a)  Wright  V.  Warren,  3  BI.  &  Scolt,  (g)  M'Quoick  v.  DavU,  t  Chittj'f  R. 

tSS ;  S  Dowl.  7S4.  164 ;  and  lee  WUliamt  ▼!  StnJimn,  X  Nov 

ay  Smith  V.  Pennell,  t  Dowl.  654.  Rep.  309  ;   Pr.  Reg.SS. 

(e)  Afumywuut,  1  Chittj^'s    R.  1t9;  (fc)  Willmm  v.  Strahtn,  1  New  R. 

Hompay  v.  kiunins,  2  CbiUy's  R.  fS6.  309 ;  Pr.  Reg.  32. 

(d)   Rawet  v.  Knight,   1  Bing.  132  ;  (i)  RobarU  ▼.  Spurr,  1  H»rr.  U  WoU. 

bot  see  I  Dowl.  t3.  901 ;  3  Dowl,  551,  S.  C. 

(«)  Nathan  v.  Coken,  i  Harr.  &  Woll.  (fc)  FoUer*t  bail,  t  Dowl.  586. 

107  ',  3  DowL  370.  (i)  Bigg  v.  Dick,  1  Taant.  17 ;  TM, 

if)  KingAon  v.  Llewellyn,  4  Moore,  t66. 

317;  1  Brod.  &  Biiig.  .529,  B.C.;  How  (n)  Hodton  w,  Garrett,  1  Cbitty'a  R. 

ell  V.  Coieman,  2  Bos.  &  Pal.  466 ;  Tldd,  174;  Rex  v.  Middlaax,  5  Bar.  Ic  Cn*. 

148;    but  see  Tayhr  ▼.  Rutherman,  6  389;  Tidd,  301 ;  an<c,  tol.  ill. 
Moore,  264 ;  Lake  ▼.  Silk,  3  BiDg,  296. 
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been  detennined.(fi)    But  it  has  been  held  that,  although  the  chap,  xvil 
parties  in  an  action  do  not  themselves  object  to  the  insufficiency    qp  iRRion. 
of  an  affldamt  of  justification,  in  not  stating  the  residences  of  i.abitie»,  &c. 
the  bail  during  the  last  six  months,  yet  the  Court  ex  mere 
motu  will  not  allow  the  justification  to  stand,  though  they  gave 
leave  to  amend,  (o) 

Dechraiian,  and  Delivery  or  PiUng  same^  and  Notice  thereof, 
— If  a  declaration  has  been  delivered  absolutely,  although  no 
appearance  has  been  entered  by  the  defendant  or  the  plaintiff 
for  him,  the  defendant  may  apply  to  set  aside  such  declaration, 
although  it  amounts  to  a  nullity ;  (p)  and  if  a  notice  of  declara- 
tion, or  the  declaration  itself  describe  a  different  form  of  action  to 
that  expressed  in  the  writ,  or  otherwise  materially  vary  there* 
from^  the  irregularity  may  be  taken  advantage  of  by  summons 
or  motion,  (q)  An  irregularity  in  the  notice  of  or  Jiling  or 
delivery  of  a  declaration,  must  be  taken  advantage  of  before 
appearance,  (r)  and  a  fortiori  before  plea,  and  before  taking 
out  a  summons  to  stay  proceedings  on  bail-bond,  («)  and  before 
judgment  has  been  signed  for  want  of  a  plea,  although  no  pro- 
cess had  been  served  on  the  defendant.  (/)  If  a  declaration  be 
improperly  filed,  instead  of  delivered,  and  notice  of  inquiry  be 
given  on  4th  November  for  the  12th  November,  a  motion  to 
set  aside  interlocutory  judgment  on  the  latter  day  is  too  late;  (v) 
and  if  the  irregularity  be  in  the  delivery,  filing,  or  notice  of  de- 
claration, it  was  held  in  some  older  cases  that  the  application 
should  be  made  if  possible  two  days  before  the  time  appointed 
for  executing  the  inquiry;  (x)  and  if  bail  have  consented  to  a 
stay  of  execution,  the  Court  will  not  afterwards  relieve  them 
on  account  of  a  variance  between  the  affidavit  to  hold  to  bail 
and  the  declaration,  {y)  Where  a  defendant  had  duly  entered 
his  appearance,  but  the  plaintiff's  attorney  had  in  searching 
overlooked  the  entry,  and  in  consequence  irregularly  filed  the 
declaration,  and  served  the  defendant  with  notice  thereof  on 
S6th  January,  and  the  latter,  instead  of  informing  the  plaintiff's 
attorney  of  his  irregularity  in  conversation,  concealed  any  inti- 
mation of  it,  but  suffered  him  to  proceed,  and  judgment  for 
want  of  a  plea  was  signed  on  4th  February,  the  Court  re- 

(n)  Hanweiei  bail,  S  Dowl.  435.  ($)  Davh  r.  Oum,  1  Bos.  &  Pol.  342. 

(o)   Sywood    and    Dogh§rtifs    bail,    S  (t)  Smith    ▼.   Clarha,  t   Dowl.   «18; 

Dowl.  116  ;  1  Bing.  N .  C.  «58|  but  dif-  M*^uo\ck  v.  Davis,  1  China's  R.  164. 

ferentlj  reported.  (u)  Seoti  r.  Cogger,  3  Dowl.  «1«. 

(p)  Rcbarti  ▼.  Spurr,  1  Harr.  &  Woll.  (x)  Gaire  ▼.  Goodman,  t  Smith,  391  ; 

901 .  Minaer  v.  Coin,  3  Chitty 's  H.  «37  ;  Moffat 

(9)  EHwardt  v.  Dignam,  4  Tyr.  913  ;  v.  Carttr,  2  New  U.  75 ;  CoUr.  Bemett, 

ante,  tuI.  iii.  197,  ff8,  note  (p).  6  Price,  15. 

(r)  Fyitfi  V.  Kemp,  t  Dowl.  630.  (y)  Ceppin  ▼.  Poster,  1  Bing.  N.  C.  443. 

L  L  2  ^  T 
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CHAP.  XVII.  fused  to  set  aside  the  proceedings  for  irregularity.  (»)  But 
Op  Ihriou-  where  upon  serviceable  process  the  plaintiff  had  irregularly 
LAKiTiBs,  &c.  declared  too  soon  de  bene  esse  on  7th  November,  it  was 
holden  not  too  late  to  apply  to  set  aside  such  declaration  and 
notice  thereof  on  the  25th  November  following;  but  then  the 
debt  and  costs  indorsed  on  the  writ  had  been  paid  on  the  7th 
November,  and  the  question  in  a  great  measure  turned  on  the 
right  to  the  costs  of  the  premature  declaration,  (a) 

Taking  Declaration  out  of  Office. — We  shall  in  the  next 
chapter  advert  to  the  effect  of  the  defendant's  taking  a  decla- 
ration, when  filed,  out  of  the  office,  (ft)  which  waives  an  irre- 
gularity in  its  having  been  filed  conditionally,  (c)  That  act, 
however,  only  waives  objections  to  the  process  or  the  service 
of  it,  but  not  to  the  declaration  itself,  {d)  Where  a  declaration 
was  delivered  at  the  same  time  as  insufiicient  particulars,  and 
another  order  was  obtained  for  better  particulars,  it  was  held 
that  the  defendant's  not  returning  the  declaration  was  a  waiver 
of  the  irregularity.  (^) 

Notice  to  Plead,  Rule  to  Plead,  and  Demand  of  Plea, — 
Pleading  any  plea,  though  a  nullity,  as  a  plea  in  abatement, 
without  an  affidavit,  waives  the  omission  of  a  rule  to  plead  and 
demand  of  plea.  (/)  And  though  it  was  formerly  held  other- 
wise, it  has  recently  been  decided  that  a  summons  for  time  to 
plead  does  dispense  with  the  necessity  for  a  rule  to  plead,  (g) 
It  was  held  that  an  irregularity  in  the  plea  roll  should  be  taken 
advantage  of  before  the  defendant  has  accepted  the  issue.  (A) 

Plea. — Taking  a  plea  out  of  the  office  (when  the  practice 
was  to  file  pleas)  and  keeping  it,  was  holden  a  waiver  of  the 
objection  to  the  plea,  that  it  had  been  pleaded  by  a  new  attor- 
ney, without  any  order  to  change  the  attorney,  and  the  accept- 
ance of  or  keeping  a  plea  would  have  the  same  effect.  {%)  It  was, 
however,  held  that  a  plaintiff's  demanding  particulars  of  set- 
off did  not  waive  his  right  to  sign  judgment  as  for  want  of  a 
plea,  where  the  plea  is  a  nullity ;  (Jc)  but  that  was  in  Common 
Pleas  before  Reg.  Gen.  Hil.  S  W.  4,  r.  83,  which,  we  have 
seen,  directs  that  a  party  taking  any  step  shall  preclude  him 
from  taking  advantage  of  an  irregularity.  (J) 

Uuity  V.  Ar\mr,  2  Dowl.  36.  {g)  Kugee  v.  M'DoneU,  3  Dowl.  579 ; 

Fiih  r.  Palmar,  2  Dowl.  460.  but  sec  Decker  v.  Sheddon,  3  Bos.  &  P.  ]  80. 

b)  Port.  {h)  Camb€  v.  Pitt,  1  BU.  R.  5t5 ;  3 

c)  Gilbert  v.  Kirkland,  1  Dowl.  153.  Burr.  1682,  8.  C. 

d)  Chapman  ▼.  KUmd,  2  New  Rep.  (i)  Margerem  ▼.  AfaXci/wame,  f  New 
83]  Rex  V.  Home,  4T.  R.  349;  Archgr  R.  608,  509;  Mid  Faritjf  ▼.  HOfbt,  1 
T.  Barnn,  3  East.  344.  Harr.  &  Wol.  203. 

(e)  ilipwal  ▼.  5MtiA,  8  Taunt.  592.  (k)  Ford  v.  Bernard,  6   Bing.   594; 

(/)  Perry  y.  Fither,  6  East,  549;      Gar ratt  v.  Hooper,  1  Dowl.  28. 
Tidd,  476.  (0  Ante,  513. 
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Affidavits  and  Rules.— It  is  no  waiver  of  the  right  to  object  CHAP.  xvn. 
to  the  sufficiency  of  an  affidavit  in  support  of  a  rule  nisi,  that    qp  Irbeou- 
the  opponent  has  produced  affidavits  in  opposition,  and  argued   larities,  &c. 
upon  the  merits,  (m)  and  if  the  copy  of  a  rule  nisi  be  incorrectly 
or  not  duly  intituled  in  the  cause,  the  appearance  of  counsel 
in  opposition  does  not  waive  the  defect,  (n) 

Judgment^  signing  of. — Defendant's  attending  the  taxation  of 
costs  waives  an  irregularity  in  signing  judgment  too  soon;(o) 
and  as  an  irregularity  in  the  interlocutory  judgment  cannot  be 
shown  as  cause  against  a  rule  nisi  to  compute,  the  only  course 
is  to  obtain  a  cross-rule  to  set  aside  the  judgment,  and  to 
arrange  that  both  rules  shall  come  on  together,  (p)  And  the 
Court  refused  to  set  aside  an  interlocutory  judgment  which  had 
been  irregularly  signed  three  years  previous,  without  a  rule  to 
plead,  (g) 

Writ  of  Inquiry  and  Inquisition  thereon. — If  eight  instead 
of  fourteen  days' notice  of  inquiry  be  given,  when  defendant 
resided  more  than  forty  miles  from  London,  he  should  return 
it,  and  if  not,  although  the  Court  will,  even  on  a  late  applica- 
tion, set  aside  the  inquiry,  yet  they  will  not  give  costs,  (r) 

Issue  and  Paper  Book. — Accepting  and  not  returning  the 
Issue  or  Paper  Book  admits  it  to  have  been  properly  made 
up ;  {s)  and  therefore  if  there  be  any  variance  therein  from  the 
pleadings  previously  delivered,  without  an  order  to  amend,  or 
other  irregularity  in  making  it  up,  the  defendant's  attorney 
should  return  it  forthwith,  (usually  within  twenty-four  hours,) 
and  immediately  take  out  a  summons  for  setting  it  right ;  as  he 
could  not  otherwise  take  advantage  of  the  irregularity,  (t) 

Notice  of  Trial  or  Inquiry. — If  a  notice  of  inquiry,  or  of 
trial,  be  insufficient,  it  should  be  forthwith  returned;  and  if  it 
be  irregular  as  to  the  time  or  place  when  or  where  it  will  be 
executed,  the  objection  will  be  aided  by  the  defendant  or  his 
attorney  attending  on  the  execution  of  the  inquiry,  or  the  trial, 
and  making  defence ;  though  his  merely  attending  by  counsel, 
who  takes  notes,  but  does  not  otherwise  interfere,  would  not 
preclude  him  from  afterwards  applying  to  set  aside  the  pro- 
ceedings, (tt) 


(m)  CUhier  ▼.  E»,  3  Moore  &  S.  (q)  Lewis  v.  Brown,  3  I>o^R\.  700. 

916;    2  Dowl.  731;    Barkamy.  Lee,  4  (r)  Stevens  v.  Pell,  2  Cr.  &  M.  421) 

M.  &  Scott,  3S7;   2  Dowl.  779,  postf  2  Dowl.  355. 

546,  note  (q).  (s)  Shepley  v.   Marsh,  2   Stra.  1131  } 

(n)  Woodv.CritchJUld,STyr,ZS5.  Thomptan  v.   Tiller,  id,   1266;    Doe  ▼. 

(o)  Tidd,  930  ;  2  Arcb.  K.  B.  4Ui  ed.  Cotteritl,  1  Chit.  Rep.  277. 

887.  (t)  Mather  v.  Brinker,  2  Will.  243  < 

(p)   Branning  ▼.  Paterton,  4  Taunt,  Doe  ▼•   Cetterell,  1   Cbitty's  R.    277 ) 

487  ;  Jones  ▼.  Chune,  1  Bos  &  Pal.  363 }  Tidd,  727. 

Horryott  t.  Wingfield,  2  Chit.  119.  (u)  %  Arcb,  K.  B.  4th  edit  887. 
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CHAP.  XVIL 

Sect.  1. 
Op  Irbbou- 

LARITIfiS,  &C. 


Scire  Facias, — If  a  defendant  plead  to  a  scire  facias  pend- 
ing a  rule  he  had  obtained  to  set  aside  the  same  for  irregu- 
larity^  it  was  held  that  he  waived  the  irregaUurity  by  his 
plea.(if) 

Execution^ — If  an  execution  be  issued  after  a  year  without  a 
scire  facias^  or  an  agreement  that  it  shall  not  be  necessary,  it 
will  be  a  nuUityi  and  a  defect,  not  waived  by  delay,  in  the  ap- 
plication even  of  several  years,  (a:)  But  if  notice  of  taxing 
costs  be  omitted  before  judgment,  and  execution  be  therefore 
irregularly  levied  against  defendant's  goods,  he  must  apply  im^* 
mediately  to  set  the  same  aside,  (y) 

Prisoners^  though  supersedable  before  judgment,  as  for 
want  of  declaring  in  due  time,  may  waive  the  right  to  be  iu« 
perseded,  by  afterwards  pleading ;  («)  and  after  the  lapse  oS 
two  terms  the  Court  will  not  discharge  the  defendant  out  of 
custody,  on  the  ground  that  his  addition  and  place  of  abode 
were  not  indorsed  upon  the  ca.  sa.(a) 


4.  Distioction        There  is  a  marked,  and  in  many  respects  important  and  sub* 
l^foTmam^t  as  stantial  distinction,  between  such  defects  in  practical  proceed- 
coustitute  mere  iogs  as  constitute  fHcre  irregulariiieSi  and  such  that  render 
'^T««ill^"(6)  the  proceedings  a  total  nuUitff,  and  altogether  void;  for  al- 
though  an  irregularity  may  be  waived,  and  must  be  objected 
to  within  a  reasonable  time,  it  has  been  considered  to  be  a 
general  rule,  that  a  nuUiti/,  or  essential  defect,  may  be  taken 
advantage  of  (U  any  subsequent  stage  of  the  action  ;(e)  though 
that  expression  must  be  understood  with  some  qual\ficati4ms.{dj 
The  number  of  nullities  before  the  uniformity  of  process 
act,  2  W.  4,  c.  39,  and  when  mistakes  in  the  teste  and  return 
days  of  writs  were  so  frequent,  was  much  greater  than  at  pre- 
sent; for  we  have  seen  that  as  regards  process  and  its  requi- 
sites, the  judges  have,  by  the  express  Reg.  Oen.  Mich.  T.  S 


(u)  SUman  ▼•  Gregory,  1  Dowl.  & 
Rjrl.  ISt. 

(i)  Moftimtr  ▼,  PiggoU,  i  Dowl.  615, 
ud  qusrtt  593,  534,  note  (/). 

{y)  Rmtledgt  ▼.  Gilft,  i  Crom.  fie  Jer. 
163  \  and  see  post,  as  to  costs. 

(t)  Primrou  v.  BaddeUy,  2  Dowl.  SdO ; 
Robertson  r.  DougUm,  1  T.  R.  191; 
Pearson  v.  R^Uinp,  1  Ewt,  77 ;  6  T.  R. 
f  «4,  S.  C. 

(a)  Constable  v.  FothergiU,  9  DowL 
691. 

(b)  See  in  general,  Tidd,  9th  edit.  615, 
152,  B.  160,  161,  218,  b;  S  Arcbb.  K. 
B,,  4th  edit.  388;  BuleT's  Chamber 
Pwct.  9r»  ^ 


(e)  Id.  ibid,;  Bagley'a  Ch.  Pract.  97, 
and  CMes  there  cited. 

(d)  Thus  a  plea  in  abatement,  without 
a  correct  affidavit  of  Its  truth  having  been 
annexed,  may  be  treated  as  a  iraUHj, 
and  the  plaintiff  might  sign  jodgmenc  as 
for  want  of  a  plea*  So  if  a  special  plea, 
requiring  the  signature  of  counsel,  be  de- 
livered without  such  signature,  it  may  be 
treated  as  a  UQllity,  and  plaintiff  mig^t 
sign  judgment,  ^ut  in  each  of  tliete 
cases  of  nullities,  if  the  plaintiff,  instead 
of  signing  judgment,  reply  to  the  plea,  he 
waives  the  objections,  and  coold  not  af- 
terwards take  advantage  of  it  as  before  ba 
night  have  done. 
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W.  4,  r.  10,  ordered  "  that  if  the  plaintiff  or  his  attorney  shall  CH4P'  xvn. 
''  cm$i  to  insert  or  indorse  on  any  writi  or  copy  thereof,  any  of  Or  Unuov* 
"  the  matters  required  by  the  act,  2  W.  4,  e.  S9,  to  be  by  hitn  ^^«"'«>>&C' 
''  inserted  therein,  or  indorsed  thereon,  such  a  writ  or  copy 
**  thereat  shall  not  on  that  account  be  held  void;  but  may  be 
"  set  aside  as  irregular  upon  application  to  be  made  to  the 
'^  Court  out  of  which  the  same  shall  issue,  or  to  any  judge."  It 
is  obvious,  from  the  terms  of  this  rule,  that  the  learned  judges 
intended  to  dtmimeh,  rather  than  create  new  difficulties  or 
objections;  and,  at  all  events,  to  prevent  any  deviation  from 
the  prescribed  new  forms  being  treated  as  a  nullity ^  or  render- 
ing the  same  void,  or  subjecting  the  plaintiff  or  his  attorney  to 
an  action  on  account  of  any  irregularity,  many  instances  of 
which  were  previously  known  in  practice*  (e)  So  that  now 
there  are  but  few  defects  that  render  process  a  nulUty.  Bat 
there  are  still  some  few  defects  which  have  been  considered 
wholly  to  nullify  the  proceedings.  Thus  it  would  seem,  that 
if  a  defendant  be  arrested  upon  a  writ  issued  against  him  by  a 
wrong  name,  a  bail  bond  executed  thereon  would  be  void,  and 
no  action  thereon  can  be  supported ;(/)  and  the  delivery  of  a 
declaration  before  an  appearance  to  serviceable  process  has 
been  entered,  has  been  holden  to  be  such  an  utter  nullity,  that 
it  was  not  waived  by  the  defendant's  keeping  the  declaration  a 
month,  and  omitting  to  plead,  and  permitting,  after  noticoj 
judgment  by  default  to  be  signed.  0?)  So  is  the  filing  a  plea 
in  abatement,  without  an  affidavit  of  its  truth,  peremptorily  re- 
quired by  the  statute  4  Anne,  c.  16.  (A)  So  if  in  the  title  of  an 
affidavit,  or  an  order  or  a  rule,  the  names  of  the  parties  be  so 
transposed  as  to  cause  an  ambiguity,  although  the  latter  might 
be  amended,  yet  the  same  would  until  amended  be  a  nullity,  (i) 
And  if  after  a  year  the  defendant  be  taken  in  execution  upon 
a  judgment,  without  a  seire  facias  to  revive  the  judgment,  it 
will  be  a  nullity ;  and  although  the  defendant  have  continued 
in  execution  for  twelve  years,  he  is  not  too  late  to  apply.  (A) 
It  is  necessary,  however,  to  state  that  that  decision  was  eontrary 
to  prior  decisions  not  cited,  according  to  which  an  execution 
after  a  year,  without  a  scire  facias,  is  not  absolutely  void,  but 
only  voidable  by  writ  of  error,  or  application  to  the  Court,  or  a 

(e)  Ani€,  vol.  iii.  7b,  76,  and  Arch.  C.  RiddeU  ▼.  Paheman,  1  Gale,  104;  S  Dowh 

P.  [49, 60.]  7l4— 7il,  8.  C.  j  ante,  616,  7,  ted  ^tttf ri. 

(f^  Finch  r,  Cochar,  Eicheqoer,  4th  of  {g)  RoharU  v.  Spurr,  1  Hair.  &  YfolU 

Maj,l835,ant<!;p5l7,(f).  And  jretwehave  201 ;  SDowl.  551,  S.  C. 

aecn«  that  onless  a  writ  has  heen  set  aside,  (A)  Id ;  Carratt  v.  Hooper,  1  Dowl.  S8. 

on  the  groond  that  the  affidarlt  was  de-  (t)  Price  t.  Jamet,  2  Dowl.  435. 

fectiTe,  Ml  arrest  under  it  maj  be  justified.  {k)  Mortimer  ▼.  Piggott,  S  JDowl.  6l9. 
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CHAP.  XVII.  judge,  within  a  reasonable  time.(/)  And  yet,  though  notice  of 
OrUmv  declaration  be  served  before  process,  the  defendant  must  take 
LAHiTiia,  &c.  advantage  of  the  defect  before  judgment  signed  ;(fit)  though  if 
he  had  no  notice  whatever  of  any  proceeding,  nor  was  bound 
to  search,  then  an  application,  as  soon  as  the  defendant  had 
actual  intimation  of  the  irregularity,  would  suffice,  however 
late,  (ft) 

The  distinction  between  an  irregularity  and  a  nullity  is  thus 
far  material,  that  an  irregularity  must,  as  well  by  general 
ancient  practice  as  by  the  express  terms  of  Reg.  Gen.  Mich.T. 
3  W.  4,(0)  be  objected  to  promptly,  or  within  a  reasonable  time, 
and  before  any  step  adopting  it  has  been  taken,  or  it  will  be 
considered  waived,  and  too  late  to  be  objected  to.  But  it  has 
been  considered  that  a  proceeding  that  is  a  mere  nullity  cannot 
be  waived,  and  may  be  taken  advantage  of  notwithstanding  an 
inconsistent  step  by  the  party  objecting,  and  neither  delay  nor 
the  taking  such  step  will  prevent  the  party  from  applying  to 
the  Court  ;(j9)  as  in  the  instance  of  delivering  a  declaration  on 
serviceable  process  on  6th  of  April,  before  any  appearance  had 
been  entered,  and  signing  judgment  for  want  of  a  plea  on  29th 
of  April,  although  a  rule  to  set  it  aside  was  not  obtained  until 
the  5th  of  May,  and  which  judgment,  notwithstanding  the  in* 
termediate  proceedings  and  delay  in  the  application,  was  set 
aside  on  the  above  principle ;  (/>)  and  where  the  affidavit  an- 
nexed to  a  plea  in  abatement  was  defective,  although  the  plain- 
tiff afterwards  took  out  a  summons  to  amend  his  declaration, 
and  amended  the  same,  and  the  defendant  ruled  the  plaintiff  to 
reply,  and  signed  judgment  of  non-pros,  and  the  plaintiff  there- 
upon paid  the  costs  to  avoid  execution,  yet  it  was  held  that  the 
plaintiff  might  effectually  move  to  set  aside  such  judgment,  on 
the  ground  that  the  plea  continued  a  nullity,  though,  as  the 
plaintiff  came  so  late,  the  Court  did  not  give  him  the  costs  of 
the  application ;  (9)  and  if  the  affidavit  in  support  of  a  rule  nisi 
be  defective,  as  wrongly  intituled,  the  opponent  does  not  waive 
the  objection  by  appearing  to  the  rule,  and  producing  affidavits 
in  answer,  and  arguing  upon  them.(r) 

If  a  proceeding  be  declared  wid  by  statute^  as  the  service  of 
process  on  a  Sunday,  then  also  it  has  been  considered  that  the 

(/)  Fatrieh  ▼.  Johnton,  3  Lev.  404 ;  ^    (o)  Ante,  513. 

SkWlty  ▼.   Wright,  1  Salk.  ^3 ;  2  Ld.  (p)  R^barts  v.  Sfmrr,  1  Hair,  h  WoU. 

Key  ID.  775,  S.  C;  8  Arch,  K.  B.  4th  201;  S  Dowl.  551,  S.C. 

edit.  688,  888.  (9)  Garralt  v.  Hooper,  1  Dowl.  28. 

(m)  AfQuoicfc    y.  Duvu,  t   Chitt^'s  (r)  C^tAi«r  v.  £u,  3  M.  &  Scott,  f  16  ; 

Rep.  164.  2  Dowl.  731,  S.  C. ;  Barham  ▼.  Lm,  4Mi 

(n)  SmhUi  &  Scott>  327  j  2  Dowl,  779,  S.  C. 
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defect  could  not  be  aided  by  delay,  (s)    And  if  the  direct  words  CHAP.  xvii. 
of  a  statute  require  a  plaintiff  to  take  a  particular  proceeding,    o?  Irriov- 
if  it  has  not  been  adopted  the  Courts  must  consider  that  the   i-arities,  &c. 
omission  renders  the  plaintiff's  proceeding  a  nullity.  (0    And  a 
complete  defect  in  the  proceedings  cannot,  like  a  mere  irregu- 
larity, be  waived,  (u)    But  cases  of  this  nature  require  much 
consideration,  and  it  cannot  be  supposed  that  the  doctrine, 
that  a  nullity  in  an  early  stage  of  a  cause  may  not  be  waived ; 
thus,  if  a  defendant  plead  in  bar,  and  there  has  been  a  regular 
trial  and  verdict,  it  is  not  to  be  supposed  that  the  latter,  or  the 
judgment  and  execution  thereon,  would  afterwards  be  set  aside 
on  the  ground  that  there  was  no  writ  of  summons,  or  no  formal 
appearance  for  the  defendant  entered. 

The  Courts  are  of  late  more  disposed  to  treat  deviations  from  5.  Of  nullities 
prescribed  practice  as  irregularities  than  as  nullities,  and  most  of  yanuges  uken* 
the  recent  rules  have  been  framed  with  that  view,  as  especially  thereof,  and 
the  Reg.  Gen.  Mich.  T.  3  W.  4,  r.  10,  declaring,  that  amissions  tbey  may  be 
in  writs  and  indorsements  shall  not  be  deemed  nullities,  hut  merely  ^^^l^^^^ 
as  irregularities,  to  be  objected  to  within  a  reasonable  time,  and 
•before  any  step  taken  by  the  party  objecting.     So,  Reg.  Gen. 
Hil.  T:  4  W.  4,  requuring  the  points  of  demurrer  to  be  stated 
in  the  margin  of  a  demurrer,  merely  declares,  that  if  it  be 
omitted,  the  demurrer  may  be  set  aside  as  irregular,  yet  it  only 
authorizes  the  signing  judgment  as  for  want  of  a  plea,  and  when 
express  leave  of  the  Court  or  a  judge  has  been  first  obtained  for  ' 
that  purpose*    But  there  are  still  some  deviations^  defects,  or 
omissions,  which  may  be  treated  as  a  nullity,  so  that  the  party 
who  has  discovered  the  mistake  may  immediately  sign  judgment 
as  for  want  of  a  plea,  and,  in  an  action  of  debt,  immediately  issue 
execution  without  any  notice  or  intimation  to  his  opponent  of 
his  mistake,  or  any  previous  application  to  a  Court  or  a  judge ; 
— so,  if  a  plea  in  abatement  be  filed  or  delivered  without  an 
affidavit  of  its    truth  annexed  when  necessary,  or  a  special 
plea,  requiring  counsel's  signature,  delivered  without  having 
been  signed,  or  a  plea  not  issuable  delivered,  when  a  defendant 
is  under  terms  of  pleading  issuably,  in  either  of  these  cases 
the  plamtiff  may,  in  strictness,  after  the  time  for  pleading  has 
elapsed,  sign  judgment,  and  otherwise  proceed  as  if,  in  fac^ 
no  plea  had  been  delivered. 

(0  Ta^  Y.  pumps,  3  East,  155  j  554. 

UoberU  ▼.  MonhhoutB,  8  East,  547.  (u)  OOmme  ▼.  Taylor,  1  Cbittj's  Rep. 

(0  Per  Lord  Denman,  C.  J.,  in  Jtfor-  400;  Anonynunu,  s'Cbitty'i  Rep.  tSf ; 

ttm«r  ▼.  Vig^l,  t  Dowl.  616;  and  per  Tidd,515. 
'WUliamf,  J«  in  Ro6ert«  v.  Spurr,  3  Dowl. 
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CHAP.  XVII.       When  it  is  certain  that  there  ii  no  colour  or  pretence  otjn$t 
O^Urnxov-    defence,  but  that  on  the  contrary^  the  defendant  is  merely  de- 

LAmiTiM,  &c.  fending  for  time^  and  with  a  view  of  ultimately  favouring  other 
creditors,  without  reserving  any  funds  towards  the  satisfaction 
of  the  plaintiff's  debt  or  costs,  then  the  attorney  of  the  latter 
may  justly  take  advantage  of  the  blunder  and  sign  and  endea- 
vour to  retain  his  judgment  and  the  advantage  arbing  from  such 
unexpected  priority.  But  when,  from  previous  affidavit  in  the 
cause,  or  the  nature  of  the  action,  or  otherwise,  the  plaintiff's  at- 
torney knows  that  the  defendant  can  and  will  swear  to  a  defence 
on  the  merits,  or  that  the  action  is  fairly  disputable,  then  it  is 
as  unfair  and  unhandsome  in  practice  as  it  is  unjnst  to  snap  a 
judgment  on  such  a  ground;  indeed,  the  so  doing  will  moat 
frequently  be  very  injurious  to  the  plaintiff,  because  the  de- 
fendant will  almost,  as  of  course,  be  let  in  to  plead  more  for- 
mally, and  try  the  cause,  and  the  time  consumed  in  and  relating 
to  the  motion  for  that  purpose  will  probably  occasion  very 
considerable  delay  on  the  trial,  and  although  the  plaintiff's  at- 
torney may,  in  general,  (though  not  always  so,)  obtain  some 
costs,  yet  it  will  be  at  the  expense  of  his  character  for  liberality, 
and  dispose  his  opponent^  in  his  turn,  to  take  some  other  petty 
advantage ;  (or)  and  instead  of  the  cause  proceedbg  and  being 
tried  fairly,  each  practitioner  will  afterwards  meet  each  other 
with  hostility,  and  the  respective  clients  suffer. 

On  this  account  it  will  be  found  that  the  judges,  in  general^ 
*  censure  the  taking  advantages  of  this  nature,  without  previous 
notice  or  leave  of  a  judge,  unless  the  defence  is  wholly  without 
pretence,  when  only  a  practitioner  may  and,  perhaps,  ought  to 
avail  himself  of  every  opportunity  of  obtaining  priority  over 
other  creditors,  according  to  the  maxim  vigilantibus  non  dor^ 
mientibus  leges  subservient.  When  a  party  is  under  terms  of 
pleading  issuably,  and  a  plea  be  pleaded  which  it  is  doubtful 
whether  it  is  within  the  meaning  of  that  term,  it  has  always 
been  recommended  as  a  measure  of  prudence  to  apply  to  the 
Court  or  a  judge  for  leave  to  sign  judgment,  especially  as  a 
defendant  cannot  now  without  leave  waive  his  plea  and  plead 
another,  (y)  '  Perhaps  it  would  be  well,  if  in  all  cases,  at  least 
before  issuing  execution,  on  account  of  any  defective  plea  or 
proceeding,  it  were  requisite  first  to  obtain  leave  to  treat  the 
proceeding  as  a  nullity,  as  in  the  terms  of  the  before  mentioned 
rule  relative  to  the  points  of  demurrer. 

(c)  See  ant€,  toI.  iii.  Hill  v.  Alexander,  in  note,  1  ChittjV  R. 

(y)  Tidd,  473,  564,  565,  673,  674}     625,526. 
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Theire  are  aome  instances  in  whichi  although  neither  of  the  chap,  xvil 
litigatii^  parties  ba?e  objected  to  an  irregularity  or  informality,    Or  Ukxov- 
the  Court  itself  will  not  suffer  the  defectite  proceeding  to  be   la>iti»>,  Ug. 
aUowed  to  stand  as  of  any  validity,  as  where  soipe  useful  object  6.  When  the 
might  be  defeated,  or  the  records  and  proceedings  of  the  Court  roefTiMta  ob- 
might  continue  slovenly.    Thus,  although  bail  be  unopposed,  j^^  ^  mi  im- 
the  Court  will  not  allow  them  to  justify,  if  it  have  been  estab*  ^  *"  ^' 
Ushed  in  a  previous  case  that  they  are  unfit,  (s)    And  where 
the  affidavit  of  justification  of  bail  had  not,  pursuant  to  the  ex- 
press rule»  stated  the  residences  of  the  bail  during  the  last  six 
months,  although  it  was  suggested  that  the  plaintiff  had  waived 
the  otgection,  by  not  taking  it  at  the  time  of  the  bail  justifying, 
yet  the  Court  considered  that  they  were  bound  not  to  let  the 
bail  stand,  though  they  gave  time  to  amend  the  affidavit,  (a) 
So,  where  the  commencement  of  the  declaration  varied  from 
the  usual  form,  although  the  Court  held  the  deviation  not  a 
ground  of  demurrer,  yet  they  directed  the  plaintiff  to  amend 
on  account  of  the  unteobnical  deviation.  (6) 

Some  practical  proceedings,  whether  enjoined  only  by  rtiU  of  violations 
of  Courty  or  even  by  Mtatute^  have  been  treated  as  merely  ^irectoJ^"?)'^ 
directory,  in  which  cases,  although  the  non-observance  would 
probably  be  censured,  yet  the  error  would  not  be  deemed  an  ir^ 
regularity  affecting  the  validity  of  the  proceedings.  Thus, 
the  rule  of  Mich.  T.  1  W.  V,  requiring  the  day  of  the  month 
and  year  to  be  indorsed  on  process^  was  holden  to  be  merdy 
directory f  and,  therefore,  a  motion  to  set  aside  the  service  of  a 
writ,  not  conforming  to  the  rule,  ae  irregular,  was  discharged. (<f) 
But  we  have  seen  that  of  late  more  judiciously  the  Courts  are 
inclined  to  enforce  every  rule,  by  treating  the  non-observance 
of  every  useful  rule  as  an  irregularity.  («) 

In  some  cases  it  is  necessary,  (/)  and  it  would  be  well  if  it  8.  Notices  of 
were  indiepeneablein  all,  that  full  notice  of  the  particular  irre-  jil^a^^t^on  tT^ 
gularity  were  required  to  be  given  a  reasonable  time  before  opponent  to 


f: 


t)  LaporuU  Bail,  d  Dowl.  110.  Wils.  91 ;  WindU  v.  Aieardo,  5  Moore, 

»  Welih  ▼.  Lywood,  1  Biug.  N.  C.  249;  Sfufpart  v.  Skwn,  t  Tyrw.  743. 
S58  ;  3  Dowl.  116,  S.  C,  but  stating  the         («)  See  cases,  ante,  toI.  iii.  72  to  74. 
defect  to  have  been  in  the  notice,  (/)  As  where  too  short  notice  of  trial 

(^)  JMmn  ▼.  Hime,  1  Boa.  6c  Pol.  S0S«  or  inquirv  haa  been  given,  Stivetu  r.  Pell, 

(e)  Mae,  vol.  iii.  72  to  76.  2  Cr.  h  M.  421  ;   4  Tyr.  267 ;  2  DowU 

id)  MUlar  ▼.  Bomiin,  1  Crom.  k  Ur,  S55,  S.  C.  i.  e.  it  is  so  hr  Mcetutry  that 

563 ;  cod  see  Whitkard  t.  Wilder,  1  Burr.  eott$  mU  net  be  given,  unlets  notice  were 

330 ;  Oriee  ▼.  AUm,  Barnes,  414 ;  Lamg  given,  bat  still  in  that  case  the  principal 

▼.  Cundale,  1  Heu.  Bia.  76 ;  Evane  ¥•  prayer  of  the  application  will  soooeed. 
Bidgood,  4  Bixig.  63 ;  Colehy  ▼•  Norris,  1 
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528  OF  IRREGULARITIES^  &C. 

CHAP.  xvn.  any  application  to  the  Court  or  a  judge.  If  such  notice  has 
of  i7i1eou-  ^^^  ^®®"  given,  the  Court  will  sometimes  refuse  any  rule  until 
LAaiTiB8,&c«  an  application  to  the  party  requiring  him  to  amend  has  been 
haw  the  same  ineffectual,  (tf)  or  will  not  allow  a  stay  of  proceedings  pending 
•n^ummon^"  the  rule,  or  will  either  refuse  costs,  (/)  or  give  only  the  costs 
or  motioD.  ^jj^^  would  have  been  payable  upon  a  judge's  order,  or  direct 
that  instead  of  the  applicant  immediately  receiving  costs,  they 
shall  only  be  costs  in  the  cause.  It  is  obvious  that  whether  a 
party  object  to  the  regularity  of  a  proceeding,  or  whether  he 
have  any  other  object  to  attain,  good  sense  and  reasonable 
candour  require  that  he  should,  before  he  troubles  a  judge 
or  the  Court,  or  puts  his  opponent  to  any  expense,  endea- 
Yont  to  attain  his  object  by  civil  application,  and  nothing  but 
existing  imprisonment  and  the  anxiety  to  obtain  an  imme- 
diate discharge  can  justify  a  precipitate  application  to  the 
Court  or  even  a  judge,  without  first  trying  the  result  of  an  ap- 
plication to  the  opponent  or  his  attorney ;  and  even  in  case  of 
illegal  imprisonment,  an  intimation  of  the  irregularity  and  re- 
quest for  an  order  on  the  officer  to  discharge  the  party  would 
be  in  general  advisable ;  for  then,  if  not  acceded  to,  the  Court 
or  judge  would  be  the  more  disposed  to  award  costs,  and  as  the 
continuance  of  the  imprisonment  would  be  wilful,  a  jury  would 
probably  award  larger  damages  in  case  an  action  for  the  illegal 
imprisonment  should  afterwards  be  tried,  and  in  general  the 
application  could  not  occasion  more  than  a  very  short  delay, 
probably  not  an  hour.  We  have  seen  that  this  is  a  general 
acknowledged  principle  in  equity,  and  how  it  may  there  affect 
the  costs  as  respects  the  filing  a  bill  of  discovery,  ig)  Unfor- 
tunately, however,  according  to  the  existing  practice  at  law,  a 
previous  application  or  notice  is  not  in  general  required ;  and 
hence  the  infinity  of  contemptible  applications  to  the  Court  or 
a  judge,  professedly  to  have  mistakes  corrected,  but  which  in 
most  cases  the  opponent  would  on  the  least  intimation  instantly 
amend ;  and  although  costs  may  not  be  allowed,  yet  time  is 
gained,  and  the  defendant  is  content  to  bear  his  own  costs  as 
the  price  of  the  time  he  gains,  and  the  temporary  victory  over 
his  opponent.    The  form  in  the  note  was  adopted  in  a  modem 


(0  Hart  V.  Dalltf,  f  Dowl.957.  their  object  in  the  wiy  in  which  men  acting 

(f)  Stephens  v.  Pell,  4  T^r.  i67;  S  wth  each  other  ovght  first  to  ask  their 
Cr.  &M.  421 ;  2  Dowl.  355.  rights"    The  same  principle  prevails  hi 

(g)  Ante,  Tol.  i.  459 ;  Weymouth  ▼.  the  ecclesiastical  Courts,  Constable  t.  Tuf* 
Boyer,  1  Ves.  jon.  4t6  ;  1  Mad.  Ch.  neU,  4  Hagg.  508;  Coppin  y.  DiUon,  iAi 
Prac.  216;  CoHyer  v.  DudUy,  1  Turner  &  375. 


Russ.  421.    "  Men  should  try  ta  obtain 
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case,  aod  the  Court  spoke  highly  of  the  candour  of  the  chap.xvii. 

^»*er.  (A)  Of  IwBOu. 

Where  a  party  made  an  application  to  the  Court  and  failed,  lakitim,  &c. 
and  it  appeared  that  he  had  not  previously  applied  to  the  op- 
ponent or  third  party,  as  for  the  production  of  a  document,  and 
the  latter  swore  that  he  had  always  been  ready  to  produce  the 
same  if  he  had  been  applied  to,  the  Court  on  that  very  account 
discharged  the  rule  tDiih  costs; (J)  and  there  have  recently 
been  some  excellent  and  salutary  instances  of  the  just  exercise 
of  the  discretionary  jurisdiction  of  the  superior  Courts  as  regards 
costs  in  cases  of  this  nature,  where  a  party  relying  on  an  irre- 
gularity had  evinced  a  want  of  due  professional  candour  and 
an  unworthy  eagerness  to  increase  costs.  In  one  instance  in 
the  King's  Bench,  a  defendant's  attorney  obtained  a  rule  nisi 
to  set  aside  a  declaration  for  irregularity,  because  it  had  been 
delivered  when  common  bail  for  one  of  nineteen  defendants 
had  inadvertently  not  been  filed,  and  immediately  after  service  of 
the  rule  the  plaintiff's  attorney  wrote  to  the  defendant's  attor- 
ney to  know  the  amount  of  costs,  and  offered  to  pay  them,  but 
received  no  answer,  and  the  plaintiff's  attorney  afterwards 
offered  5L  and  requested  the  defendant's  attorney  to  take  the 
amount,  but  he  refused,  *^  saying  the  matter  must  take  its  re- 

(fc)  In  the  K.  B.  ^^    «  «.    .^  Form  of  letter 

r  A.  B.  Plaintiff,  f^^  .  defend. 

Between^  and  ant'i  atlorncT, 

g.^  t CD.  Defendant.  intimaUngan 

As  perhaps  roy  professtonal  duty  wcold  not  otherwise  have  aothorized  my  waiving  the  plaint^'t 
•  technical  objection  to  your  proceedings,  I  have  stated  to  my  client  that  the  pro-  prooeeding. 
ceedings  on  the  part  of  the  plaintiff  have  been  irregular  in  the  subscribed  particulars; 
and  with  his  sanction  I  beg  thus  to  communicate  the  pointo  to  you,  that  yoo  may  have 
an  opportunity  of  correcting  the  errors,  without  incurring  expense.     Be  pleased  to 

inform  me  before o'clock  to  dav  whether  yon  will  amend,  for  otherwise  it  will  be 

ay  professional  duty  immediately  after  ^ards  to  obtain  a  summons  or  move  the  Court, 
as  I  may  be  advised.  I  am,  sir,  yours,  &c. 

To.  Mr.  K.  F.  Plaintiff's  Attorney.  G.  H. 

The  irregularities  above  referred  to  are  aa  follows  [(Hating  all  $xipUdtly\. 


In  K.  B.  Between,  &c.      The  like,  a 

Sir,  panyiog  a  copy 

I  think  it  doe,  in  professional  candour,  to  inform  you,  that  your  proceedings  in  this  of  summons  or 
action  are  irregular  in  the  subscribed  particulars.    To  prevent  loss  of  time  and  at  rule  nisi,  and  of 
ikt  defendant  is  in  euitody,  I  have  been  advised  that  it  was  essential  on  the  behalf  of  affidavit  in  a 
the  defendant  [or  **  plaintiff"]  immediately  to  commence  proceedings  on  acconnt  of  case  where  an 
•och  irre  enlarity,  and  I  tlierefore  send  herewith  a  copy  of  a  summons  [or  rule  nisi]  and  immediaU  ap- 
of  the  afiidavit  in  support  thereof,  and  to  prevent  any  increase  of  expense,  I  will  dehiy  plication  to  the 

any  furtlier  proceedings  until  the  hour  of ,  on,  Jcc*  before  which  time  I  hope  to  Court  or  a  judge 

hear  from  you.     But  I  request  you  immediately  to  cause  the  defendant  to  be  dis-  was  necessary, 
charged  out  of  custody  in  this  action.    Dated,  &c.  defendant  being 

[The  irregularities,  &c.  tame  at  before,^  in  cnstody. 


(i)  Bx  parU  Critp,  i  Dowl.  455,  456.  ' 
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CHAP.  XVII.  gfdar  course,**  whereupon  the  Court  made  the  rule  absolute  on 
Or  Irreou-    P^y*"®"'  ^y  ^^^  defendant  of  all  the  costs  mcurred  subsequent 

LARiTiKs,5cc.  to  the  offer  made  by  the  plaintiff's  attorney  f{k)  and  there  is  a 
similar  decision  in  the  Court  of  Exchequer,  where  the  Court 
ordered  ike  plaintiff's  atiamey  to  pay  the  costs  incurred  sub- 
sequent to  the  offer  to  pay  costs.  (/)  In  another  recent  ease, 
though  the  plaintiff*s  attorney  had  once  returned  a  plea  be- 
cause it  was  insufficient ;  but  on  a  second  occasion  a  special 
plea  having  been  delivered  without  counsel's  signature,  the 
plaintiff's  attorney  signed  judgment  as  for  want  of  a  plea,  a 
learned  baron  expressed  his  regret  that  the  plaintiff's  attorney 
had  not  on  the  second  oecasion  followed  his  first  good  ex- 
ample by  returning  the  special  pleas  far  the  purpose  of  having 
them  signed /{m)  and  although  Reg.  Oen.  Mich.  T.  1  W.  4, 
reg.  9,  requires  all  proceedings  to  be  served  before  nine  o'clock 
at  night,  and  a  defendant  irregularly  delivered  his  plea  after 
that  hour,  and  the  plaintiff  on  a  subsequent  day  signed  judg* 
ment  as  for  want  of  a  plea,  the  Court  held  that  the  plaintiff's 
attorney  should  have* returned  the  plea  or  given  notice  of  the 
irregularity,  and  that  therefore  the  judgment  was  irregular ;  (a) 
and  if  eight  days'  notice  of  inquiry  instead  of  fourteen  be  given, 
the  defendant  must  return  it,  or  will  not  recover  the  costs  of 
setting  aside  the  inquisition.  Sec. ;  (o)  and  although  it  is  clearly 
irregular  to  file  a  declaration  and  give  notice  thereof,  after 
knowledge  that  the  defendant  has  entered  his  appearance,  yet 
if  the  defendant's  attorney  neglect  to  inform  the  plabtiff's  at- 
torney of  his  irregularity,  and  take  no  steps  to  apprize  him 
thereof  by  taking  out  a  summons  or  moving  to  set  aside  the 
notice  of  declaration,  and  in  consequence  the  plaintiff's  attorney 
signs  judgment  for  want  of  a  plea,  it  is  afterwards  too  late  to 
object ;  (p)  and  although  a  defendant,  under  terms  to  take 
short  notice  of  trial,  is  not  bound  to  take  short  notice  of  exe- 
cuting a  writ  of  inqtury^  and  therefore  an  eight  days'  notice 
served  upon  him  was  irregular,  and  the  Court  set  the  inquisi- 
tion aside ;  yet  as  he  had  neglected  to  return  the  notice  imme- 
diatety,  as  he  ought,  according  to  the  established  practice,  to 
have  done,  in  order  to  prevent  expense,  but  he  let  six  days  out 
of  the  eight  elapse  before  he  gave  notice  of  motion  to  set  aside 


(k)  Beuton  v.  Beckett,  4  Man.  &  Rjl. 
100 ;  and  see  Rutty  v.  Arbur, «  Dowl.  36. 

(0  Haltan  v.  Stocking,  2  Crorop.  &  J. 
60  ;  1  Dowl.  «96  ;  2  T^r.  165. 

(m)  Htarne  v.  Battenby,  S  Dowl.  21S. 

(n)  Hortley  ▼.  Purdcn,  2  Dowl.  UQ; 


bot  see  ante,  ▼oi.  Hi.  110, 101116^  eontn* 
(0)  Stevem  ▼.  Pell,  t  Dowl.  S55 :  t 

Cr.  it  M,  4«1,  S.  C. 

(p)  RuUy  V.  Arbur,  3  Tyr.  591  ;   t 

Dowl.  36. 
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the  prooeedings  for  irregularity,  and  then  gave  only  a  general  CHAP.  xvil. 
notice^  not  pointing  out  what  it  was,  the  Court  refused  costs,  {g)  qf  Irrbou- 
It  would  be  very  desirable  and  greatly  ameliorate  the  conduct 
of  fome  practitioners,  (r)  and  relieve  the  admbistration  of  justice 
from  muchobloquy,  if  the  principle  of  these  decisions  were  em- 
bodied in  a  general  rule,  requiring  in  all  cases,  excepting  those 
pf  priaoners  in  actual  custody,  and  executions  requiring  im^ 
mediate  application  to  the  Court  or  a  judge,  a  notice  of  sum^ 
mens  or  motion  to  precede  every  application  in  respect  of  irre- 
gularity, or  before  any  costs  can  be  prayed  for  on  any  summons 
or  rule,  (r) 


There  was  always  an  excellent  practice  in  the  Court  of  Ex-  9.  Notice  of 
chequer,  that  no  rule  nisi  shall  be  drawn  up  with  a  stay  of  ^n^qoence  of 
proceedings  in  any  case,  unless  a  notice  qf  motion  has  been  omission,  and 
aerved  two  days  before  the  day  of  moving  ;(^)  and  which  has  aayofproued' 
recently  been  confirmed  even  in  cases  under  the  interpleader  '''^' 
act;(/)  and  the  same  practice  prevails  in  C.  P.,  especially  in 
motions  for  setting  aside  proceedings  for  irregularity,  (n)    And 
in  all  the  Courts  we  have  seen,  that  before  a  motion  for  a  stay 
of  proceedings  until  security  for  costs  has  been  given  on  bcH 
half  of  a  plaintiff  residing  abroad,  there  must  be  a  notice  of 


(q)  Stephem  ▼.  PeU,  4  Tyr.  f  67. 

(r)  It  Is  doe  to  th«  prafotslon  to  itata 
that  certainlj  the  instancet  of  what  is 
termed  **  Sharp  Practiced'  are  now  com- 
paratively rare.  But  the  inft«nce«  of 
trifling  and  degrading  sammonses  and  mo- 
tions in  respeet  of  aUeged  irrf^u^artlies, 
ar«  muck  too  fr$qu$nt,  and  every  member 
oif  the  profession,  anxious  to  maintain  its 
eharaeter,  sboold  strongly  advocate  the 
annihilation  of  all  sacl)  objections,  the 
habit  of  taking  which  not  only  preiadices 
the  charaQter  of  individuali  far  fairness 
and  liberality|but  ultimately  destroys  even 
their  moral  probity,  since  an  individual, 
who  has  degraded  himself,  even  in  his 
own  estimation  as  well  as  in  the  cun- 
•ideration  of  bis  brotlier  practitioners, 
will  gradually  be  prone  to  the  commission 
of  even  more  dishonourable  pmctices.  A 
few  years  since  it  occurred  that  an  action 
by  a  member  of  parliament  upon  a  money 
bond,  against  certain  eminent  country 
bankers,  was  commenced  in  pique,  be- 
cause one  of  the  partners  nad  voted 
against  the  plaintiff  on  a  recent  election. 
The  defendants  pleaded  payment  of  part 
and  a  set-off  ou  the  plaintiff's  banking 
account  with  the  defendants,  and  paid 
1500/.  into  Court.  By  Inadvertence,  al- 
though the  draft  of  pleas  was  signed  by  a 
Serjeant,  the  lair  engrossment  filed  was 


not,  which  irregularity  having  been  dis- 
covered xby  the  pkiintiff's  attomles.  (a 
I.ondon  firm  of  great  business  and  emi- 
nence,) they  wilfully  signed  judgment  as 
for  want  of  a  plea,  and  took  all  the 
active  partners  in  execution  in  their  bank- 
ing house  on  a  market  day  for  3000/. 
altbopgh  it  was  well  known  to  them  to  be 
a  justly  disputed  claim.  The  consequence 
was  a  run  upon  the  bank,  which,  with 
the  greatest  difficulty,  although  the  bank 
had  a  surplus  of  120,000/.  was  fortunately 
met,  and  the  execution  was  afterwards 
set  aside.  Ought  any  practitioner  to 
have  it  in  bis  power,  under  colour  of  law, 
tq  infliat  so  serious  an  injury  with  impu- 
nity, still  less  benefit  by  the  costs  he  has 
occasioned }  It  is  due  to  the  rest  of  the 
profession  to  state  that  the  firm  of  the 
plaintiff's  attornles  no  longer  exists. 
But  it  is  desirable,  by  role  of  Court,  to 
require  some  notice  of  so  small  an  irregu- 
larity to  be  given,  at  least  before  execu- 
tion, and  thereby  prevent  a  repetition  of 
such  contemptible  sharp  practice. 

(«)  9  Price,  14;  Dax's  Pr.  137; 
Price's  Pr.  288 :  Jervis's  Rules,  55,  note 
(a.) 


Oal 


(()  Smith  Y.  WheeUr,  3  Dowl.  431 ;  1 
lie,  15,  S.  C. 


(u)  Rolfe  ▼.  Brown,  1  Hodges,  27. 
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the  motion^  and  an  affidavit  of  the  previous  application,  (jr) 
But  in  the  King's  Bench  it  has  in  general  been  the  practice  to 
draw  up  rules  nisi,  with  a  stay  of  proceedings  as  of  course, 
without  any  previous  notice  of  motion^Cy)  or  even  counsel 
naming  the  point  to  the  Courts  still  less  without  expressly  re- 
questing the  Court  to  direct  a  stay  of  proceedings ;  so  that  in 
a  mere  ex  parte  application  a  defendant  might  for  a  time  stay 
the  plaintiff's  proceedings,  although  it  turned  out  that  there 
was  no  pretence  for  so  doing.  It  is  true  that  in  such  a  case 
the  plaintiff  may,  if  he  be  confident  that  the  objection  is  not 
tenable,  notwithstanding  the  express  terms  of  the  rule,  proceed 
in  his  action,  at  the  risk  of  the  motion  being  decided  against ' 
him ;  but  that  is  a  hazard  which  few  plaintiffs  will  yenture  to 
incur.  In  general  a  rule  nisi,  **  expressly  in  the  meantime 
staying  all  proceedings,"  precludes  a  plaintiff  from  regularly 
taking  any  proceedings  before  the  rule  has  been  disposed  of,(2) 
and  the  time  for  putting  in  bail  and  for  pleading  remains  the 
same  after  the  rule  has  been  discharged  as  it  was  at  the  time 
it  was  obtained ;  and  tiiough  the  taking  an  assignment  of  a 
bail  bond  is  not  strictly  a  proceeding  in  the  action,  yet  it  can- 
not regularly  be  taken  pending  such  a  rule.(») 

There  is  however  a  distinction  between  rules  obtained  by  a 
plaintiff  and  by  a  dtfendant ;  for  if  obtained  by  h  plaintiff,  the 
defendant  is  allowed  the  same  time  after  the  rule  is  disposed 
of,  to  take  the  next  step,  that  he  had  when  the  rule  nisi  was 
served  upon  him ;  but  if  the  rule  were  obtained  by  the  defend^ 
ant,  then  he  must  take  the  next  step  on  the  same  day  the  rule 
is  disposed  of,  at  his  perils  but  he  is  allowed  the  whole  of  that  day 
so  to  do.  (a)  He  will  not,  however,  be  bound  to  do  so  if  the  rule 
nisi  expressly  provide  (as  it  sometimes  properly  does)  that  the 
defendant  shall  have  the  same  time  to  take  the  next  step  after 
the  rule  is  disposed  of  as  he  had  at  the  time  he  obtained  it.  (a) 
The  defendant  ought  therefore  (if  the  rule  do  not  contain  this 
express  provision)  pending  the  rule,  take  all  proceedings  es- 
sential to  be  completed  by  the  time  the  rule  will  be  disposed 
of,  such  as  justifying  bail,  expressly  declaring  that  he  does  so 
without  prejudice,  8cc.(&) 


(x)  Jona  ▼.  Jones,  t  Crom.  &  J.  f  07. 
See  fonn  of  notice  and  affidaTit,  Tidd's 
Forms,  180. 

(y)  Stratten  w,  Regan,  %  Dowl.  585, 
where  the  clerk  of  the  rules  of  K.  B.  so 
certified ;  semble,  overruling  the  previous 
decision  in  K.  B.,  of  Parke,  J.  in  JFVrcei. 


cue  ▼.  Regan,  1  Dowl.  5t4. 

(i)  SiMtn  y.  Cramoad,  4  Term  R.  176. 

(a)  Huffhct  V.  Waiden,  5  Bar.  &  Cres. 
771  ;  St.  Hanlaire  r.  Bnam,  4  id,  970; 
7  D.  &  R.  458,  S.  C;  f  idd,  SOI. 

(6)  Su  Hanlaire  ▼•  Byam,  4  Bar.  k 
Cres.  970 ;  7  Dow.  U  By.  45S,  S.  C. 
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.    Besides  applications  on  the  ground  of  irregularity,  there  are  CHAP.  xvii. 
instances  in  other  cases  where  the  neglect  to  make  previous    ofIbregu- 
application,  (e)  or  to  give  notice  of  motion,  will  materially  affect  i-a«itie8,  &c. 
the  result.     Thus  on  an  application  under  the  interpleader  tice'of  appiuia- 
acty  it  was  held  that  if  a  party  applies  to  the  Court  by  mo-  *'o»  "^  o»*»«' 
tion,  without  having  made  application  to  the  opposite  party 
to  do  what  the  rule  calls  on  him  to  do,  he  is  not  entitled  to 
the  costs  of  the  rule  if  the  opposite  party,  on  showing  cause, 
confine  himself  to  the  question  of  costs,  i.  e.  do  not  contest 
and  argue  upon  the  merits  of  the  application. (g?)    And  if  a 
prisoner  do  not  give  notice  of  his  intended  motion  to  be  dis- 
charged out  of  custody,  on  the  ground  that  he  has  been  a 
prisoner  for  twelve  months  for  a  debt  under  20/.,  the  Court  will 
only  grant  a  rule  nisi  in  the  first  instance;  though  if  such 
notice  had  been  given,  the  rule  might  at  once  have  been  abso- 
lute. (^)    And  if  a  defendant  move  to  put  off  a  trial  on  account 
of  the  absence  of  a  witness,  if  he  neglect  to  give  notice  to  the 
other  side,  he  will  have  to  pay  all  intervening  expenses  incurred 
by  want  of  notice.  (/)    And  if  a  motion  for  security  for  costs 
be  made  without  previous  application  and  notice,  no  stay  of 
proceedings  will  be  granted,  (;) 

The  before-mentioned  observations  suggest  the  expediency  lo.  Proceedings 

of  the  plaintiff  or  the  party,  the  regularity  of  whose  proceed-  notioe^&c?\nd 

ings  has  been  objected  to,  immediately  to  give  notice  that  he  of  the  party 

.  waives  so  much  of  his  proceeding  as  is  irregular;  and  if  before  feguiru/ira-'" 

the  defendant  has  entered  his  appearance,  we  have  seen  that  mediately  after 

,  *.*  .  notice  tbcreof 

it  might  be  advisable  to  serve  a  written  notice  not  to  appear ;  (/i)  amending  or 
and  it  has  been  sUted  that  the  plaintiff,  immediately  after  such  j^^g  defcndantvi 
notice,  may  issue  and  serve  regular  fresh  process ;  (i)  but  if  appearance  to 
the  defendant  has  previously  appeared  or  incurred  any  ex-  o^theTwUe?"^ 
pense,  it  may  be  necessary,  before  the  commencement  of  any 
fresh  action,  to  discontinue,  and  tax  and  pay  or  tender  the 
costs ;  for  otherwise  the  defendant  might  plead  in  abatement  the 
pendency  of  the  first  action,  however  irregular  the  proceed- 
ings therein  may  have  been.     We  have  seen  the  advantage 
that  will  in  general  arise  from  a  party,  immediately  after  he 
has  any  intimation  of  an  irregularity  in  his  proceeding,  serving 

•  (c)  See  Bcwen  ▼.  Bramiridge,  t  Dowl.         (g)  Bohrt  v.  Seuion,  2  Dowl.  710, 
813.  (h)  Ante,  vo).  iii.  234,  note  (A),  where 


A 


d)  Id*  see  a  form  of  notice;  Baglej's  Chamber 

«)  Jones  V.  Fitzaddams,  2  Dowl.  Ill ;  Fr.  1S2. 

irom.  &  M.  85.  S.  C.  (i)  Avte,  vol.  iii.  254.  (e);  Baglej'a 

(/)  Attorney  General  v.  Hall,  2  Dowl.  Chamber  Pr.  132,  cites  Tidd,  Supp,  65 ; 


111.  Chilt/s  Sum.  Prac.  SO, 

VOL.  III.  M  M 
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CHAP.  XVII.  a  notice  on  the  opponent^  that  be  is  ready  to  amend  his  pro- 
OMrreou-  needing,  and  to  pay  the  costs  if  any  incurred  by  the  party 
I.ABITIE3,  &LC,  complaining  of  the  alleged  irregularity,  and  actually  to  tender 
the  amount.  (^)  But  if  the  party  guilty  of  the  irregularity 
merely  offer  that  the  expenses  shall  be  costs  in  the  cause  instead 
of  being  paid  immediately ^  that  proposition  being  unreasonable, 
the  opponent  may  proceed  to  make  his  rule  absolute,  with 
costs.  (/)  The  form  of  the  notice  must  of  course  vary  according 
to  circumstances ;  that  in  the  note  may  assist,  (m) 

11.  Notice  of        In  some  criminal  cases ^  and  others  of  a  public  nature,  as 
minla  hiforma-    before  any  motion  for  a  writ  of  certiorari  to  remove  a  conTic- 
tionagoinsia     tion,  or  for  a  Criminal  information  against  a  magistrate,  there 
certiorari^  ^'  ^  must  be  a  notice  of  motion^  so  as  to  enable  the  party  to  show 
cause  in  the  first  instance,  and  prevent  the  rule  nisi  being  ob* 
tained ;  and  at  the  time  of  moving,  there  must  be  an  affidavit 
in  Court  of  the  due  service  of  such  notice.    The  13  6.  S,  c. 
18,  s.  5,  extending  in  terms  to  all  conric/ion^,  judgments,  orders, 
and  other  proceedings  be/ore  justices,  requires  six  days  pre- 
vious written  notice  of  the  intended  motion,  to  be  signed  and 
delivered,  with  certain  prescribed  requisites,  (n)    The  practice 
as  to  notices  of  the  intention  to  move  for  Criminal  Information 
has  already  been  fully  stated,  (o) 


(fe)  Ante,  5«9,  530.  (0  <^^^  ▼•  Crock/ord,  5  Dowl.  699. 


Form  of  written       (m)  In  the . 

offer  to  amend  ^  .    ,     ..     .  ^**««n*  «c. 

the  alleged  ir«  You  having  intimated  that  there  i8  some  technical  obiection  to  the  proceedings  in 
r«Bolarity,  and  this  action  on  the  part  of  the  plaintiff,  [or  "  defendant,*']  I  beg  you  to  state  the  par- 
te pay  all' rea«  ticulars  thereof  immediately,  and,  if  well  founded,  tiicb  objections  shall  be  rectified, 
sonable  cotU,  If  or  the  proceedings  will  be  abandoned  ;  and  I  hereby  give  you  notice  that  1  am  ready 
any,  that  the  to  pay  all  reasonable  cosU  incurred  by  you  or  your  client  by  any  such  objectiontbte 
party  objecting  proceedings,  upon  your  informing  me  of  the  iUms  and  amount ;  and  1  have  iiistnictod 
may  have  in-  the  bearer  to  tender  yuu  a  sufficient  sum  to  cover  the  amount ;  and  I  request  you  not 
curred.  to  increase  the  costs  by  any  proceeding,  as  I  am  ready  immediately  to  comply  with 

any  reasonable  terms  you  may  require,  and  to  consent  to  a  judge's  order  to  the  i 

effect.    Dated  this day  of ,  a.  d. 

Yoars,  &c. 
To  Mr.  G.  H.,  E.  F., 

Attorney,  [or  *<  Agent/'j  Attorney  for  the  Plaintiff, 

for  the  Defendant. 


n 


SAtite,  vol.  ii.  377,  378. 
1  Chitty's  Crim.  Law,  873  to  877 ;  Tidd,  498 ;  antt,  toI.  ii.  363  tp  365. 
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SECTION  II. — OF  AFFIDAVITS  IN  SUPPORT  OF  OB  AGAINST  APPLI-  CHAP.  XVII, 

Sect.  II. 
CATIONS  TO  A  JUDGE  OR  COURT  BY  SUMMONS  OR  MOTION.  Afwdatxts, 


ornot 549  &c. 

ti.  Conaequencet  of  affidaviti  Dot  — .^ — 

being  sufficient  in  first    in* 
stance  .  • irf* 

15.  When  or  not  an  amendment  in 

affidavit  is  permitted,  or  sop- 
plemental  one  feeoived   •  • .  •  $50 

16,  Vfhen  or  not  objection  waived  '  id. 
IT.  Of  delivering  copies  of  affida* 

vits  to  opponent's  attoniey  $$% 

18.  Of  opponent's  taking  office  co' 

pies id. 

19.  Affidavit  in  answer  to  a  sum* 

mons  or  rule  nisi 55ft 

SO.  Time  of  swearing  the  sum  • « •  •  553 
t\.  Affidavit  in  answer,  when  de- 
fective merely  in  form,  may 
b0  amended « .  •  • 554 


1.  When  or  not  an  affidavit  is  ne- 
cessary  555 

f .  By  whom  to  be  made.  • 557 

S.  Title  of  Coort. id. 

4.  Title  of  the  cause   538 

5.  Addition  of  deponent 559 

6.  Tiie  coounencement   ........  540 

7.  The  body  or  substance  of  the 

affidavit    id, 

§•  Depoaent't  aignatore  to  affidt* 

vit    , 545 

9.  Before  whom  sworn    id. 

10.  Of  the  jurat    546 

11.  At  what  time  an  affidavit  most 

be  sworn,  prodaoed,  and  filed  id, 
t$»  Documenu  to  be  annexed  to, 

and  exhibited  with,  affidavit  548 
tX  Affidavits     pieviootly     nsed» 

when  they  must  be  re-sworn 

The  subject  of  affidavits  has  been  so  fully  and  ably  consi* 
dered  in  other  works,  (o)  that  it  is  here  only  intended  to  add  a 
few  points,  and  notice  the  most  recent  decisions.  When  con* 
•idering  affidavits  to  bold  to  bail,  we  also  stated  many  requi* 
sitesj  some  of  which  equally  apply  to  affidavits  in  general  {p) 

Wben  any  application  to  the  Court  or  a  judge  is  founded  on  i.  When  or  not 
the  notes  of  one  of  the^W^e^  of  the  superior  Courts^  taken  on  *||c^a*r|*  ** 
a  trial  before  him,  unqualified  credit  is  given  to  his  accuracy, 
and  no  affidavit  in  support  of  them  can  be  required ;  and  in 
ease  of  supposed  mistake  or  discrepancy  between  such  notes 
and  those  of  counsel,  the  notes  of  the  judge  are  conclusive, 
unless  he  think  fit  to  correct  them.  With  respect  also  to 
arrangements  or  agreements  made  between  the  respectiTe 
counsel  on  each  side  as  to  matters  in  a  cause,  more  pecu- 
liarly within  their  knowledge,  so  much  credit  is  given  to  their 
integrity  and  accuracy,  that  no  affidavit  to  establish  the  fact  is 
required,  and  their  statement  is  received  without  corroboration 
on  oath  ;  (g)  a  high  privilege,  obviously  calculated  to  induce 
the  utmost  honour,  care  and  accuracy  on  the  part  of  counsel^ 
when  stating  their  recollection  of  what  has  occurred,  and  a  pri« 
vQege  in  no  case  to  be  surrendered  or  waived ;  {q)  so  if  counsel 
has  attended  a  trial  before  a  sheriff  his  statement  is  received  in 
lieu  of  an  affidavit,  (r)  though  otherwise  such  affidavit  is  indis- 
pensable.(«)  Indorsements  by  counsel  upon  their  briefs  of  agreed 
terms  of  reference,  or  upon  any  other  subject  in  a  cause,  are  also 

(o)  Tidd,  9  ed.  491  to  497,  501  ;  id.  (9)  Jgguldenv.  Tenon,  %  Dowl.  S77; 

Supplement,  a.  d.  }833,  Index,  tit.  Af-  4TjFr.  909. 

fidavit;  S  Arch.  K.  B.  4  ed.  1014  to  lOSt ;  (r)  Bamett  v.  Glouap,  S  Dowl.  6f 5. 

2  Arch.  C.  P.  319  to  322;    Bagley's  (1)  Johntm  v.  WtiU,  S  Dowl.  95t;  % 

Chamb.  Prac.  Index,  tit.  Affidavit.  Crom.  U  M.  428,  S.  C. 

(j;)  AnU,  vol.  Ui.  330  to  341.  ^             , 
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&c. 


^^S^CT  U^^''  evidence,  (r)  But  in  most  other  cases,  excepting  in  matters  quite 
AfFiDAviTs,    of  course,  whether  of  summons  or  motion,  it  is  either  indispen- 

_  sable  or  advisable  to  support  or  answer  the  proceeding  by 
affidavits,  containing  a  faithful,  concise,  but  explicit  statement 
of  the  fact,  (s)  But  each  Court  takes  judicial  notice  of  Us  own 
officers^  and  therefore  no  affidavit  that  a  party  moved  against 
is  an  attorney  of  the  Court  is  required,  {t)  And  the  Court  in 
banc,  or  a  judge  at  chambers,  may  act  without  affidavit,  as  in 
ordering  a  special  jury  to  be  struck  the  next  day,  upon  the 
mere  statement  of  the  plaintiff's  attorney  that  the  rule  for  a 
special  jury  had  been  obtained  for  delay,  (ji) 

In  general,  whenever  any  part  of  the  ground  of  an  applica- 
tion is  an  extrinsic  fact  not  apparent  on  the  face  of  the  proceed- 
ings, there  must  be  an  affidavit  of  its  existence ;  and  even  when 
something  apparent  on  the  face  of  proceedings  in  a  cause  not 
yet  upon  record,  is  the  subject  of  application,  such  proceeding, 
or  a  copy,  must  in  general  be  annexed  to  an  affidavit  and  veri- 
fied. Thus  a  defendant  cannot  move  to  set  aside  process  on 
the  ground  that  the  amount  of  the  plaintiff's  claim  for  debt  and 
costs  has  not  been  indorsed  thereon,  without  producing  an 

.  affidavit  that  the  action  is  for  a  debt  within  the  terms  of  the 
rules  Hil.  T.  2  W.  4,  reg.  2,  and  Mich.  T.  3  W.  4,  s.  5 ;  (.r)  and 
upon  a  motion  after  verdict,  on  behalf  of  a  plaintiff,  to  have  out 
of  Court  money  deposited  in  lieu  of  bail,  although  a  judge's 
order  had  been  obtained  by  consent  for  having  such  money 
paid  out  to  the  plaintiff,  the  Court  said,  ^*  it  was  necessary  that 
*'  there  should  be  an  affidavit  to  put  them  in  possession  of  the 
^*  circumstances,  or  else  that  the  judge's  order  should  be  made  a 
*'  rule  of  Court."  (y)  And  in  support  of  an  application  for  a 
motion  for  a  new  trial  of  an  issue  tried  before  the  undersheriff, 
under.  3  &  4  W.  4,  c.  42,  the  accuracy  of  his  notes  must  be 
verified  by  affidavit,  or  the  Court  will  discharge  a  rule  nisi  pre- 
viously obtained.  (;e)  And  an  affidavit  must  be  produced 
before  the  master  on  any  reference  to  him,  and  without  special 
direction  he  cannot  receive  parol  evidence,  (a)  If,  however,  the 
proceedings  in  a  cause  be  expressly  referred  to  in  the  rule  nisi, 
(but  not  otherwise,)  they  may  sometimes  be  read  or  referred  to 
by  the  Court ;  and  if  they  supply  sufficient  materials  to  sup- 
port the  application,  a  defective  affidavit  may  be  dispensed 
with.  (6)    By  the  express  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  an 

.    (r)  Porter  v.  Cooper,  6  Car.  &  P.  354.  (y)  Haines  v.  Nairn,  «  Dowl.  43. 

(«)  Johnson  v.  Wells,  2  Crom.  &  M.  (s)  Johnson  ▼.  Wells,  2  Crom.  &  M. 

439.  428»  429,  or  coansel's  sUtement,  Bamett 

(0  JEx  parte  King,  S  Dowl.  41  ,   Ex  v.  GU)Ssop,S  Dowl.  635, 
jtarte  Hare,  id.  600 ;    1  Harr.  &  Wol.  (o)  Noy  v.  Reynolds,  1  Hafr,  &  Wol. 

211,  S.  C.  14;  ante,  vol.  iU.  S6,  37. 

(tt)  Joseph  T.  Perry,  S  Dowl.  699.  (6)  Houwrth  t.  Huhbersty,    S  Dowl. 

(a)  Cwwin  v.  Moseley,  1  Dowl,  432.  456 ;  1  Gale,  4T,        r^  ^^^T^ 
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affidavit  of  its  truth  must  accompany  every  plea  puis  darrien  CHAP.  X vil. ' 
continuance,  (a)     But  express  rules  sometimes  dispense  with   awdavits, 
the  necessity  for  any  affidavit,  as  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  &C' 

47,  which  entitles  a  defendant  to  an  order  for  particulars  of  the 
plaintiff's  demand  "  without  the  production  of  any  affida« 
vit.^  (b)  And  by  reg.  63,  the  rule  for  a  view  may  in  all  cases 
be  drawn  up  by  the  officer  of  the  Court,  on  the  application  of 
the  party,  "  without  affidavit  or  motion  for  that  purpose."  (c) 

In  most  cases  an  affidavit  made  by  a  third  person,  not  a  party  2.  Bj  whom  to 
to  the  cause  either  as  a  plaintiff  or  a  defendant,  may  be  re-  *>«"»^«' 
ceived,  as  in  the  case  of  affidavits  to  hold  to  bail ;  {d)  and  a  mo- 
tion to  change  the  venue  may  be  by  the  defendant's  attorney^ 
though  if  the  defendant  be  in  the  country,  it  has  been  consi- 
dered that  the  defendant  himself  should  make  it.  (e)  An  affi- 
davit of  a  convicted  felon  may  be  taken  off  the  file,  if  it  be 
shown  by  affidavit  affirmatively  that  his  competency  has  not 
been  restored.  (/)  We  have  seen  that  it  is  the  duty  of  every 
attorney  to  take  care  that  no  affidavit  be  sworn  by  a  party  who 
from  youth  or  mental  imbecility  does  not  thoroughly  under* 
stand  to  what  he  is  deposing;  and  the  practice  of  permitting  a 
young  or  inexperienced  articled  clerk  to  swear  to  affidavits  has 
been  censured  by  high  authority.  It  will  always  be  advisable 
to  ascertain  and  communicate  to  counsel  the  age  of  each  depo- 
nent who  has  sworn  to  affidavits  used  by  the  opponent,  and  if 
they  be  very  young  or  of  bad  character,  it  would  be  advisable 
to  deliver  to  the  counsel  an  affidavit  cautiously  and  not  libel- 
lously  stating  the  fact,  leaving  it  to  his  discretion  to  mention 
the  facts  to  the  Court,  who  might  under  circumstances,  not- 
withstanding the  positive  statement  in  the  affidavit  of  the  indi« 
vidual,  refer  the  matter  to  the  master,  or  direct  other  further 
inquiry,  (g) 

Every  affidavit  made  after  a  writ  has  been  issued,  and  in  a  3.  Title  of  the 
cause,  must  be  properly  intituled  in  the  Court,  as,  "  In  the  C®o'^«(*) 
King's  Bench,"  "  In  the  Common  Pleas,"  *'  In  the  Exchequer 
of  Pleas."  As  regards  the  title  of  the  Court,  it  is  always  ad- 
visable to  state  it  correctly  of  that  Court  in  which  the  cause  is 
depending,  or  in  which  it  is  to  be  used,  and  then  it  will  so  far 
always  be  received,  if  sworn  before  an  authorized  judge  or 

(a)  Jervis's  Rules,  98.  (e)  Biddell  ▼.  Smith,  2  Dowl.  219. 

(6)  Jervi»*5  Rules,  54,  n.  (w),  an  affida-  (/)  Holmes  v.  Grant,  1  Gale,  59. 

yit  was  previously  required  in  Exchequer.  (g)  Perhaps  it  might  be  desirable,  if 

(c)  Jervi8*s  Rules,  59,  note  (m),  au  there  were  a  rule  that  every  affidavit  shall 
affidavit  was  previonsly  required  in  C.  P.  state  tlie  age  of  the  deponent,  as  in  some 

(d)  Short  ▼.  Campbell,  3  DowK  487  ;  1  parts  of  the  continent. 
Gale,  60 ;  S  DowU  785.  (h)  Ante,  vol.  iii.  3S«,  533. 
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CHAP.  XVU.  aflfeer;  for  the  Reg.  Gen.  Hil  T.  2  W.  4,  r.  4,  directsi  thai 
Af  rtDATiTft,  ^^  aflidavit  sworn  before  a  judge  of  any  of  the  Courts  of  King's 
^c.  Bench,  Common  Pleas,  or  Exchequer,  shall  be  received  in  the 
Court  to  which  such  judge  belongs^  though  not  entitled  of  that 
Court,  but  not  in  any  other  Court,  unless  entitled  of  the  C^ntl 
in  which  it  is  to  be  used.  But  where  an  affidavit  is  sworn  be- 
fore a  coBuaissioner  of  the  proper  Court  in  which  it  is  to  be 
used,  it  need  not  be  intituled  in  any  Court,  (t) 

4.  TUI«  onke  Ia  stating  the  reqwhites  of  an  affidavit  to  held  to  bail,  we 
canie.(l(>  )^y^  g^^^  ^j^i^l  ^ny  affidavit  swom  befm-^  an  action  or  crimitial 
prosecution  has  been  eommemced  ought  no*  to  be  intttuM  as 
in  a  eavse,  and  the  sane  rule  extends  to  an  affidavit  on  wbieh 
to  fonnd  a  notion  to  enter  up  judgment  on  a  warrant  of  at- 
torney given  when  no  suit  is  pending  ;{l)  bnt  after  a  writ  hsa 
been  issued,  then  an  affidavit,  relating  to  the  action,  ought  to 

rA.B.,plaaitiir, 
beintitnkd>^intheactbn,ast  Between]  and 

(c.  D.,  defendnnc, 
and  ae  ?rett  the  Ckrisiian  as  the  surnames  of  ewery  plaintiff  and 
ev^ry  defendant  must  be  stated  inftM^  and  not  abbreviated,  of 
the  affidavit  will  be  insufficient,  (m)  And,  therefore,  an  affidavit 
intituled  '^  Ge^.  Shrimpton  v.  Wm.  Carter,  the  eldev,  sued  as 
Wm.  Carter,.*'  the  action  being  by  Qecrgs  Shrimpton  v.  WiUimm 
Carter,  is  insufficient,  and  was  r^ected.  (n)  The  title  of  the  afi- 
davit  in  an  action  in  autre  droit  must  9X90  fMif  state  the  rigktm 
chmraeier  in  which  the  j^intiff  sues,  or  the  defendant  is  snedK^) 
and  if  it  nerely  add  to  the  names  "  assignee,  ftc.**  without 
stating  of  whom,  it  will  be  insufficient  ;(o)  and  though  the  mere 
title  **  executor,  &c."  without  showing  of  whom,  has  been  eom- 
mwfk  and  may  suffice,  there  being  a  distinction  m  tiiis  re^»eet 
between  an  executor  and  an  assignee  (because  there  are  several 
descriptions  of  assignees),  it  is  at  least  safer  to  state  of  whom 
the  party  is  executor,  (p)  In  support  of  a  notion  to  set  aside 
a  bail  bond,  on  the  ground  of  a  mistake  in  the  defendant's 
surname,  the  affidavit  must  be  intituled  in  the  proper  name  of 
party,  and  not  in  the  name  by  which  he  was  arrested;  and 
if  the  defendant  were  in  his  affidavit  or  proceedings  to  adopt 
the  wrong  mime  by  which  he  was  sued,  it  would  affi^rd  evidenen 

Si)  Urquhart  v.  Diek,  3  Dowl.  17.  producing  affidaviU  in  answer ;  Amdenm 

k)  Sec  in  general  ante,  vol.  iii.  333.  ▼.  EU,  3  Dowl.  73,  S.  P. 
(I)  Davis  t,  Stanbury,  3  Dowl.  440.  (n)  Shnmpton  r.  Carter,  3  Dowl.  64S. 

(m)  Anderson  v.  Baker,  3  Dowl.  107  ;  (o)  Phitiip  v.  Hutchinson,  3  Dowl.  20  ; 

9  Legal  Obs.  108;   Anderson  ▼.  EU,  3  Clarfe  v.  Afarttn,  3  Dowl.  229S ;  Tidd,  49S, 

Dowl.  73 ;  ChthtBr  v.  Eb,  3  M.  &  Scott,  citing  Steyner  v.  CottreU,  3  Taunt  377 ; 

S16 ;  S  Dowl.  731,  and  the  objection  it  BuUman  v.  CaUow,  1  Chitty's  Rep,  7SS» 
not  waiTcd  by  appearing  to  ihe  role  and         (p)  Clark  ▼,  Martin,  3  DowU  SSf, 
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to  the  judge  that  he  was  known  as  well  by  one  name  as  the  CHAP.  XVll, 
oAer,  and  induce  him  to  discharge  the  rule  on  that  ground,  (p)    j^j^^lms, 
If  it  be  intended  to  use  the  same  affidavit  in  two  causes,  it         ^c. 
seems,  that  since  the  abolition  of  stamps  on  proceedings  in  an 
action,  such  affidavit  may  be  intituled  at  the  top  in  both  the 
actions,  and  then  two  affidavits  will  not  be  necessary,  (q) 

An  affidavit  should  also  be  intituled  in  the  usual  way,  vis. 
first  stating  the  plaintiff's  Christian  and  surname,  and  then  the 
defendant's,  and,  therefore,  '^  C.  D.  ats.  A.  B.,"  is  bad,  (r)  and 
a  fortiori,  a  transposition  of  names,  as  the  Christian  name 
"Mary  Ann"  for  "  Ann  Mary,"  will  be  fatal. («)  And  an 
affidavit  defective  in  the  title  cannot  be  amended  after  the  rule 
has  been  drawn  up.(/) 

The  ancient  rule  in  King's  Bench  of  Mich.  T.  15  Car.  2,  reg.  5.  Addition  of 
1,  A.D.  1663,  ordered,  "  that  the  true  place  of  abode,  and  true  deponent,  (u) 
'^  addition^  of  every  person  who  shall  make  affidavit  in  Court 
"  here,  shall  be  inserted  in  such  affidavit."  But  there  was  not 
any  such  rule  in  Common  Pleas,  and  it  there  sufficed  to  state 
his  name  and  place  of  abode,  omitting  any  statement  of  degree 
or  mystery.  (:i;)  But  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  5,  assimilate 
ing  the  practice  of  all  the  Courts,  orders,  that  *'  the  addition 
"  of  every  person  making  an  affidavit  shall  be  inserted  therein.'* 
The  term  addition,  as  here  used,  includes  as  well  place  of 
abode  as  rani,  degree,  mystery,  trade,  or  occupation ;{y)  and 
the  statement  of  these  is  now  indispensable,  and  although  it 
has  in  three  cases  subsequent  to  this  general  rule  been  held 
otherwise,  (z)  yet  it  seems  the  better  opinion  that  even  in  an 
affidavit  made  by  a  dtfendant  in  a  cause,  and  intituled  in  the 
cause,  and  describing  the  deponent  as  '*  the  above  named  de- 
fendant," his  addition  of  place  and  degree  must  be  inserted,  (a) 
but  the  rule  is  sufficiently  complied  with  by  a  clerk  who  b  the 
deponent,  describing  himself  as  ''  agent  and  collector  of  the 
said  plaintiff,"  or  as  "  late  clerk,  of  &c.,"  although  it  do  not 
describe  his  present  abode.  (6)     The  word  '^  assessor"  is  not  a 


(p)   Finch  ▼.  Cocker,   t  Dowl.  383;  («)  Tidd,  179;  Anonymous,  6  Taunt 

ms  T.  Robhuon,  8  Powl.  &  Ryl.  4S3,  73 ;  Jerris's  Rules,  43 ;  and  per  Parke,  J., 

cited  in  Nathan  ▼.  Cohen,  3  Dowl.  371 ;  in  Jackson  v.  Chard,  2  Dowl.  469. 

«id  site  S  Crom.  &  M.  41?  ;  T.  Chilty's  (y)  Semble;  and  see  2  Dowl.  41,(c)j 

"FonoM,  353  ;  3  Cbitty's  Plead.  901,  (a)  an  to  additUnu   in  general,  and  conte- 

(q)  PUt  V.  Evans,  and  Pitt  v.  Jervis,  2  quences  of  mistake,  see  Tidd,  179,  493 ) 

Dowl.  226.  1  Chitt.  Crim.  L.  203  to  217. 

(r)  Richard  v.  Isaac,  1  Cr.  M.  &  R.  (z)  Per  Barley,  B.,  in  Poole  v.  Pemhrey, 

iS6,  709  ;  2  Dowl.  710,  S.  C,  cited  in  1  Dowl.  693 ;  per  Taunton.  J.,  in  Green 

Clark  ▼.  Martin,  3  Dowl.  222.  v.  Forster,  2  Dowl.  191 ;  and  per  Parke* 

(0  Poole  V.  Pemhrey, 3 T^r. 387  ;  Price  J.,  in  Jackson  v.  Chard,  2  Dowl.  469. 

▼.  James,  2  Dowl.  435.  (a)  Lawson  v.  Case,  3  Tytw.  R.  489; 

(t)  PhiUips  T.  HtitchinsM,  3  Dowl.  22.  2  Dowl.  40 ;  1  Cr.  &  M.  481,  S.  C. 

(u)  See  ia  general  ante,  vol,  iii«  333,  (6)  Simpson  v,  Dmmmond,  2  Dowl.  473; 

334»  Shin-t  ▼.  Campbell,  3  PowU  487 ;  1  Gale,  ""^ 
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CHAP.  xvn.  sufficient  addition^  but  if  introduced  into  an  affidavit  sworn 
ArFi*DAviT8     ^^^^  ^y  ^^^^^  deponents,  whose  additions  are  correctly  stated, 
&c.  their  parts  of  the  affidavit  may  be  read,  (c)    As  respects  de- 

scription of  place,  '^  merchant  in  the  city  of  London,"  or  of 
'^  Kennington  in  the  county  of  Surrey,**  have  been  holden  suf- 
ficient additions,  (£?)  and  '^  A.  B.  of  Bath,  in  the  county  of 
Somerset;  Esquire/'  is  a  sufficient  description,  (e) 

6,  The  com-  The  cotnmencemetii  or  statement  of  the  deponent's  swearing 
menccmcn  .       ^lust  also  be  accurate,  and  where  the  affidavit  run  "  maketh 

oath  and  said,"  (instead  of  saith,)  the  deviation  from  the  usual 
form  was  considered  fatal.  (/)  So  an  affidavit,  '*  maketh  and 
saith,"  omitting  "  oath,"  was  rejected,  (g) 

7.  The  bodv  or      The  substantial  requisites  of  an  affidavit  must  necessarily 
offidTvU?^  ^^^  vary  in  each  case.     The  deponent  must  in  every  case  state 
Facts  iDu»t  be   focts  which,  without  conjecture  or  intendment,  show  that  he  is 
Slated  as  posi-    absolutely  entitled  to  the  interference  of  the  Court  as  prayed.  (A) 
will  admit,  and  Indeed,  a  principle  in  pleading  (viz.  that  all  allegations  shall  be 
feremjet'or'"       taken  most  strongly  against  the  party  pleading  them,  because 
opiniuos.  it  is  to  be  presumed  he  has  stated  them  as  strongly  and  fa- 
vourably as  practicable  for  himself,)  (t)  might  also  be  applied 
to  allegations  in  an  affidavit.     Thus,  if  a  defendant  apply  for 
double  costs  under  the  Middlesex  County  Court  Act,  he  must 
expressly  swear  that  he  was  liable  to  be  summoned  to  that 
Court,  for  otherwise  the  superior  Court  will  rather  presume 
the  contrary ;  (k)  so,  if  he  seek  to  set  aside  proceedings,  on  the 
ground  of  his  not  having  been  served  with  process,  his  affida* 
vits  must  state  that  he  is  the  very  person  intended  to  have 
been  made  defendant  in  the  action,  for  otherwise  the  contrary 
will  be  supposed,  and  then  the  application  would  be  unneces- 
sary. (/) 

An  affidavit  should  state  facts  as  positively  as  a  deponent 
consistently  with  trtilh,  and  after  full  consideration,  can  venture 
to  swear ;  and  if  an  affidavit  merely  state  that  the  deponent 
*^  believes  and  understands,*'  &c.  without  stating  the  grounds  of 
belief,  no  weight  will  be  attached  to  it.  (m)  It  is  one  of  the 
most  important  and  anxious  duties  of  a  practitioner,  at  the  same 

(c)  Nathan  v.  Cohen,  1  Harr.  107 ;  3  2  Dowl.  687 ;  Johnson  r.  SmMtotd,  id. 

Dowi.  370.  588. 

(rf)  Wilton  ▼.  Chambers,  1  Harr.  116.  (i)  Per  Parke.  B,,  in  Puree  v.  Champ* 

(e)  Coffin  ▼.  Potter,  «  Dowl.  705.  n^yi.  3  Dowl.  276. 

if)  Howarth  ▼.  Hubbersty,  1  Gale,  47  j  (k)  Fossgit  v.  Godfrey,  t  Dowl.  687. 

3  Dou  1.  455,  S.  C.  ({)  Johnson  v.  Smallwood,  t  Dowl.  688. 

(g)  Oliver  v.  Price,  3  Dowl.  261.  (m)  Ex  parte  Tighe,  t  Dowl.  148. 


(h)  See  instances,  Fossett  r.  Godfrey, 
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time  that  he  may  properly  endeavour  to  obtain  as  strong  CHAP.  xvii. 
an  aflSdavit  in  favour  of  his  client's  interest  as  he  can  consis-    Affidavits, 
tently  with  truths  to  consider  the  possibility  of  the  opponent         ^^' 
indicting  the  deponent  for  perjury  as  respects  any  statement 
he  may  swear  to,  in  cases  when  iwo  persons  who  might  swear 
to  the  contrary  were  present,  and  to  caution  the  deponent  to 
qualify  his  affidavit  accordingly. 

When  it  is  essential  clearly  to  establish  a  fact,  as  for  instance 
a  person's  knowledge  of  some  illegality  in  which  he  had  been 
concerned,  the  affidavit  should  not  merely  swear  to  facts  from 
which  such  guilty  knowledge  and  illegality  might  be  inferred, 
but  should  at  least  state  the  deponent's  belief  of  the  person's 
guilt,  unless  the  facts  as  sworn  are  such  as  cannot  lead  to  any 
other  conclusion.  (») 

Sometimes  express  rules  prescribe  that  certain  particular  in  some  cases 
matters  shall  be  sworn  to  in  precise  terms ;  as  in  support  of  an  qXrpMiicuUtf 
application  to  set  aside  proceedings  on  a  bail  bond,  or  an  at-  po'mu  to  be 
tachment  against  the  sheriff,  (o)  when,  if  an  application  be  on  '^^"'* 
behalf  of  the  original  defendanty  a  good  defence  on  the  merits 
must  be  stated,  and  if  the  application  be  on  behalf  of  the  she- 
riff, or  of  the  officer,  or  of  the  bail,  {p)  it  must  be  so  stated  and 
sworn  that  the  application  was  so  made  at  his  instance  and  ex- 
pense onlt/i  and  without  collusion  with  the  original  defend- 
ant, {q)    An  affidavit  in  support  of  a  rule,  and  founded  on  an 
irregularity  not  apparent  on  the  face  of  an  annexed  document, 
should  distinctly  point  out  the  irregularity  complained  of,  in 
order  that  the  opponent  may  know  what  he  is  required  to  an- 
swer, (r) 

Every  affidavit  should  be  in  ^e  genuine  natural  language  of  xbe  genuine 
the  deponent^  and  it  is  morally  incorrect,  and  may  be  exceed-  '""SJ'J^*  ^^ 
ingly  prejudicial,  if  a  practitioner  should  so  frame  the  affidavit  to  be  adhered ' 
of  an   illiterate  or  inferior  person,  as  to  appear  in  language  ^' 
superior  to  his  station  in  life.    And  where  there  are  several 
deponents,  each  should  swear  in  his  own  peculiar  terms ;  and 
if  several  affidavits  be  precisely  in  the  same  words,  it  will  natu- 
rally excite  suspicion  that  the  whole  were  dictated  by  the  prac- 
titioner or  his  clerk,  and  are  not  the  genuine  statements  of  the 
deponents  themselves.    Unquestionably  in  practice  great  skill 


(n)  In  rs  King,  1  Add.  &  £1.  560 ;  MiddUsex,  3  Dowl.  186. 

it.  T.  WiUiamson,  3 Bar.  &  Aid.  .58«.  (9)  Reg.  Mich.  T.  49  G.  3,  K.  B. ;  2 

(o)Ante,yo\.\\u;  R,  v .  Sheriff  ^ Mid-  Bar.  &   Aid.  240;  CaU  t.  ThelwaU,  1 

diesrs,  3  Dowl.  174.  Gale,  16;  2  Dowl.  444,  S.  C. ;  R.  ▼. 

(p)  One  of  the  bail  may  move  on  his  Sheriff  rf  Middle$ex,  3  Dowl.  174. 

own  affidavit;  denying  collusion^  althoogh  (r)  Per  Bajiey,  Bt  AUvm  ▼•  Fumival, 

the  other  bail  does  not  swear.    R,  r,  2  Dowl.  50. 
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CHAP.  XVIL 
StcT.  IL 

AftlDAVITt> 

&c. 


Calaroniousand 
irrelevant  state- 
ments and  ex- 
pressions to  be 
avoided. 


Affidavits  to  be 
concise  and 
not  onneces- 
sarily  lengthy. 


When  affida- 
vits should 
state  particular 
objections. 


may  bo  ovinoed  in  preparing  affidavits  strictly  according  wUb 
truth ;  but  the  least  improper  perversion,  even  of  language,  to 
make  a  better  case  for  a  client  than  the  facts  will  warranty  ia 
morallyy  if  not  legally,  an  offence  very  little  less  than  suborna* 
tion  of  perjury. 

In  every  affidavit  unnecessary  scandalhing  or  calumniating 
expressions,  as  well  as  all  other  impertinent^  or  irrelevant,  or 
Ubellous  matter,  or  a  general  attack  upon  character,  especially 
upon  hearsay  information,  should  be  eautiously  omitted,  not 
only  because  the  introduction  of  it  might  subject  the  party  to  a 
cross  motion  to  have  the  objectionable  statement  struck  out, 
but  also  beoamse  the  Court  will  sometimes,  on  account  merely 
of  the  introduction  of  such  scandalising  matter,  reftise  costs, 
though  in  other  respects  the  application  may  succeed.  (#) 
When  it  may  be  requisite  or  advisable  to  attack  the  character 
of  an  adverse  deponent  or  party,  it  may  be  advisable  to  swear 
that  the  deponent  is  ready  to  state  particulars,  if  the  Court  so 
require  or  permit,  as  thus,  "  And  this  deponent  further  saith, 
"  that  he  is  wdl  acquainted  with  the  character  of  C.  D.,  of, 
"  &c.,  who  hath  made  an  affidavit  in  this  cause,  on,  &c.  And 
''  that  he  this  deponent  doth  not  believe  the  statements  of  the 
"  said  C.  D«  therein,  or  either  of  them,  to  be  true ;  and  on  the 
"  contrary,  this  deponent  well  knows  and  believes  the  same  to 
*'  be  utterly  false ;  nor  would  he  this  deponent,  on  any  other 
**  occasion,  believe  any  statement  made  by  the  said  C.  D.,  on 
^*  his  oath  or  otherwise.  And  this  deponent  further  saitb, 
*'  that  he  is  ready  and  willing  to  state,  distinctly  and  separate^! 
"  sufficient  grounds  and  reasons  for  his,  this  deponent's,  thus 
**  swearing,  if  this  honourable  Court  will  reqmre,  or  permit  or 
''  suffer  him  so  to  do." 

An  affidavit  should  not  in  any  other  respect  be  unnecessarily 
lengthy ;  and  if  it  be,  as  if  in  answer  to  a  motion  to  set  aside 
a  judgment  on  the  usual  affidavit  of  merits,  the  affidavit  in  an- 
swer, contrary  to  the  established  practice,  go  into  a  long  detail  of 
facts  to  show,  (especially  when  only  argumentatively,)  that  the 
defendant  has  not  a  defence  on  the  merits,  although  the  plaiaCW 
will  be  entitled  to  the  costs  of  the  application ;  yet  the  Court 
will  direct  the  master,  in  taxing  the  costs,  to  disallow  the  ua^ 
necessary  parts  of  the  affidavit,  (i)  So  in  other  cases  where 
similar  directions  to  the  master  have  been  given,  (u) 

In  some  cases,  as  in  support  of  an  application  complaining  of 


(i)  Thomptott  V.  Dieatt  t  Dowk  95, 
96  j  and  see  Anonymouf,  S  Wilson,  20. 
(t)  Heone  t.  BatUrUy,  S  Dowl.  SlS. 


(u)  Pitt  V.  Coombt,  1  Harr.  14,  n.  (a) ; 
LewU  V,  Woolryeh,  3  Powl,  69t,  S,  P. 
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some  taxable  items  id  a  bill  of  costSj  it  is  necessary  to  specify  in  CHAP.  xvn. 
the  affidavit  each  objectionable  item  and  the  fiicts  which  render    ArriDATmi 
it  so,  either  in  the  affidatit  in  support  of  the  application,  or  in         &tc« 
the  rule  nisi,  in  order  that  the  opponent  may  distinctly  know 
what  are  the  objections  he  is  called  upon  to  answer ;  and  if  a 
rule  nisi  in  this  respect  be  good  ia  part^  and  insufficient  as  to 
the  residue,  the  applicant  will  not  bare  costs,  {x) 

When  several  other  persons  besides  the  deponent  were  pre^  When  thepfre- 
sent,  when  a  material  conversation  or  other  feet  took  place,  it  pe"rMi»  s^houid 
may  be  advisable,  although  they  do  not  join  or  make  any  affi-  be  sworn  to. 
davit  on  the  subject,  to  state  that  fact  and  the  names  of  such 
persons ;  and  if  they  have  been  required  to  join  vk  the  affida* 
vit,  it  may  be  expedient  to  state  the  terms  of  their  refusal,  and 
to  swear  according  to  the  facts  the  deponent's  belief  why  they 
have  declined  to  concur,  taking  care^  however,  to  avoid  terms 
which  might  unnecessarily  provoke  them  to  swear  the  con« 
trary,  and  when  the  facts  wiH  warrant,  it  may  be  advisable  to 
add  the  deponent's  belief,  that  if  the  persons  would  swear  at 
all|  they  would  corroborate  bis  the  deponent's  statement. 

When  it  is  anticipated  that  a  conversation  or  fact,  which  in  Of  swearing  in 
one  view,  or  on  an  ex  parte  statement,  might  be  so  distorted  as  and^expUna- 
to  be  unfavourable  to  the  application,  and  that  the  opponent  is  tion  of  the  de- 
capable  of  attempting  so  to  misrepresent,  then  it  may  be  ad-  babk  staie*^' 
visable  in  the  affidavit  in  support  of  the  application,  to  notice  ™^"^'* 
such  conversation  or  fact,  however  unfavourable,  and  then  to 
give  its  full  and  favourable  explanation;  for  otherwise  the  op- 
ponent swearing  last,  and  no  supplemental  affidavits  being  ad- 
missible, might  so  misrepresent  or  garble  the  conversation  or 
fact,  or  swear  to  such  prejudicial  inference,  as  to  endanger  the 
resist  of  the  application  upon  a  collateral  matter,  though  sub- 
stantially the  applicant  might  be  entitled  to  the  fullest  relief. 

In  support  of  a  motion  on  behalf  of  a  defendant y  to  set  asid«  Of  swearing  to 
any  proceeding  for  irregularitj^,  no  affidavit  of  merits  is  requi**  ™®"^' 
site,  if  the  ground  of  objection  be  clearly  well  founded ;  (y)  but 
if  the  irr^ularity  be  doubtful,  and  in  all  cases  when  the  facts 
will  warrant,  it  is  advisable  that  the  affidavit  state, ''  And  this  de- 
'^  ponent  further  saith  that  he  is  advised,  (z)  and  verily  believes, 
''  that  he  has  a  good  and  student  defence  to  this  action  on  the 


i 


x)  AUvenr,  Tumiml,  tDowl.  49.  Aict  sQch  advice  has  been  given,  and  it 

iy)   WiWam$  v.  WiUiamt,  S  C.  &  M.      woold  suffice  to  swear  onl^  to  the  depo- 


4/tS ;  S  Diowl.  SbO,  3.  C.  nent^  belief. 

(f)  This  thoald  onljr  be  stated  when  in 
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CHAP.  XVII.  merits  ;^  (not  merely  that  he  hath  merits^  or  that  he  has  a  good 
APMDAviTi,    defence.)  (a)     And  upon  such  affidavit  of  merits,  though  the 
^C'         defendant  might  fail  in  his  objection,  he  would  be  let  in  to  try 
the  cause  on  just  terms,  (a) 

An  affidavit  of  a  defence  on  the  merits  must  in  general  in 
terms  add  '*  to  this  action^''  and  **  on  the  merits^''  or  it  will  not 
be  received,  or  at  least  acted  upon ;  (Jb)  and  where  the  affidavit^ 
deviating  from  the  usual  language,  stated  that  **  the  defendant 
had  a  good  and  meritorious  defence  to  this  action,^'  the  Court 
held  it  insufficient,  but  gave  time  to  obtain  a  better  affidavit;  (c) 
and  an  affidavit  that  the  defendant  has  merits  to  defend,  is 
clearly  insufficient,  as  rather  importing  that  the  defendant  has 
to  defend  or  answer  an  action  on  the  merits  against  him.  {d) 
If,  however,  the  affidavit  distinctly  state  facts  which  of  them- 
selves can  lead  to  no  other  conclusion  than  that  there  is  a  de^ 
fence  on  the  merits,  then  it  is  not  absolutely  necessary,  though 
always  safer,  to  swear  in  terms  '^  that  the  defendant  hath  a 
good  and  sufficient  defence  on  the  merits  to  this  action ;"  (e) 
and,  therefore,  where  the  affidavit  incorrectly  was  ^*  that  the 
defendant  had  a  good  defence  to  the  action,"  (omitting  on  the 
merits,)  but  added  the  ground  thus :  *^  inasmuch  as  the  prin- 
cipal has  paid  to  the  plaintiff  sufficient  money  to  exonerate  the 
defendant  from  his  covenant,"  such  affidavit  was  holden  suffi- 
cient, as  disclosing  in  effect  that  there  was  a  sufficient  defence 
on  the  merits.  (/)  In  general  an  affidavit  of  merits  must  be 
made  by  a  defendant  himself,  or  his  attorney,  or  the  clerk  of  such 
attorney  who  swears  he  has  conducted  the  defence  from  the  earliest 
stages  in  the  cause,  and  who  will  swear  positively  that  he  Is  fully 
acquainted  with  the  facts  relating  to  the  action,  {g)  But  an 
agent  in  London  Jto  the  defendant's  attorney  in  the  country, 
may  sufficiently  swear  to  his  belief  of  merits  from  instructions 
received  from  the  country  attorney,  as  by  an  affidavit  stating 
**  that  from  the  instructions  this  deponent  has  received  from 
E.  F.  of,  &c.  attorney  for  the  defendant,  and  for  whom  this 
deponent  is  agent  in  this  cause,  and  which  instructions  this 
deponent  believes  to  be  correct  and  true,  this  deponent  verily 
believes  the  said  defendant  hath  a  good  defence  to  this  action 


(o)  WaUivm  ▼.  Williamt,   i  Cr.  &  M.  Lane  v.  Isaacs,  3  Dowl.  659. 

473;    Tate  v.  Bodjield,  3  Dowl.   218;  (d)  PringU  v.  Marsack,  1  Dowl.  & 

Lane  r.   Isaacs,  id.   652;   and   see  In  Ryl.   155;    and  see  Lane  ▼•  Isaacs,  [3 

matter  qf  King,  1  Adol.  &  El.  560.  Dowl.  652. 

(6)  Johnson  v.  Neviton,  2  Dowl.  260,  (e)  Johnson  v.  Bnrisford,  2  Cr.  &  M. 

^6i  ;    Tate  v.  Bodjield,  3  Dowl.   218  ;  222  ;  and  see  In  matter  of  King,  1  Adol. 

Lane  t.  Isaacs,   id,   652;     Williams  ▼.  &  £11. 560;  and  Attorney  General  r.  Hull, 

WilUams,  2  Cr.  &  M.  473.  2  Dowl.  111. 

(c)  Bower  ▼.  Kemp,  1  Crom.  &  Jenr.  (/)  Johnson  ▼.  Nevison,  2  Dowl.  260. 

288 ;  Westerley  ▼.  Kent,  t  Tyr.  R,  261 ;  (g)  MorrU  v.  Hunt,  1  ChiUy's  Rep  " 
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on  the  merits."  (A)    The  term  merits  ia  an  affidavit  of  this  CHAP.  xvir. 
nature  is  to  be  read  in  a  technical  sense,  and  is  not  to  be  un-    AmVlviTB 
derstood  to  be  confined  to  a  strictly  moral  and  conscientious  &c. 

defence,  and  therefore  a  sufficient  defence  on  the  merits  might 
be  safely  sworn  to,  when  the  defence  rests  alone  on  a  legal  or 
technical  objection,  as  the  statute  against  frauds  or  usury,  or 
the  statute  of  limitations. 

If  an  affidavit  purport  to  be  signed  by  a  deponent,  it  will  8.  Deponent's 
constitute  no  objection  that  it  is  signed  in  a  foreign  character,  2|Sl*°iJf  *® 
and  that  there  is  no  statement  in  the  jurat  to  show  that  the 
deponent  ia  a  foreigner,  and  that  the  writing  in  question  is  his 
signature,  (i) 

We  have  seen  that  under  11  G.  4  and  1  W.  4,  c.  70,  s.  4,  9.  Before  whom 
each  of  the  fifteen  judges,  without  regard  to  the  particular  •^®™*^  ^ 
Court  to  which  he  may  be  attached,  is  now  competent  to  have 
administered  before  him  every  description  of  affidavit  in  actions 
over  which  the  Courts  have  common^  i.  e.  concurrent  jurisdic- 
tion, and  consequently  all  personal  actions ;  {I)  and  the  Reg. 
Gen.  Hil.  T.  3  W.  4,  r.  4,  orders  that  if  an  affidavit  be  sworn 
before  a  judge  of  the  Court,  in  which  an  action  is  depend- 
ing, it  may  then  be  received,  though  not  intituled  of  that  Court, 
but  not  in  any  other  Court,  unless  intituled  in  such  Court ; 
and  therefore  it  was  held  to  be  no  objection  to  an  affi- 
davit io  ground  an  attachment  against  a  witness  for  contempt 
in  a  cause  depending  in  the  Court  of  Exchequer,  and  which 
affidavit  was  intituled  **  In  the  Exchequer,"  that  it  was  sworn 
before  a  judge  of  the  Court  of  Common  Pleas,  (m) 

The  Reg.  Gen.  Hil.  T.  2  W.  4,  rule  6,  directs,  that  where 
an  agent  in  town,  or  an  attorney  in  the  country,  is  the  attorney 
on  the  record,  an  affidavit  sworn  before  the  attorney  in  the 
country  shall  not  be  received ;  and  an  affidavit  sworn  before 
an  attorney's  clerk  shall  not  be  received  in  cases  where  it  would 
not  be  receivable  if  sworn  before  the  attorney  himself;  but  this 
rule  shall  not  extend  to  affidavits  to  hold  to  bail.  The  object 
and  use  of  this  rule  has  been  explained  by  Mr.  Jervis  in  his 
valuable  note  in  his  collection  of  rules,  (fi)  With  respect  to 
commissioners p  it  seems  that  during  the  assizes  their  power  to 


(h)  SclufiM  ▼.  HviggvM,  3  Dow).  487.         (i)  Antt,  ▼ol.  iu.  3f ,  23. 
(t)  Nathan  t.  Cohen,  3  Dowl.  370;  (m)  PWWipt  v.  Dfofc«,  «  Dowl.  45. 

1  Harr.  170,' S.  C.  (n)  Jerfw's  Rules,  43. 
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CHAP.  XVII.  administer  an  oath  in  the  town  where  the  assizes  are  holden  is 
AfIipaIIjs     suspended,  and  it  must  be  made  before  one  of  the  judges  upon 
&c.         the  circuit ;  but  if  the  deponent  be  there  present,  the  judge  wiU 
permit  the  affidavit  to  be  resworn  before  him.  (o) 

10.  Of  the  We  have  noticed  certain  requisites  in  the  jurat  of  every  affl- 
J"'^*-               davit,  (p)    If  the  date  of  an  affidavit  in  support  of  a  rule  in  the 

jurat  be  January,  1833,  instead  of  1834,  it  will  be  fatal,  and 
not  waived  by  the  mere  act  of  producing  affidavits  in  answer, 
and  previously  arguing  on  the  merits,  (q)  It  has  been  held 
that  an  alteration  in  the  jurat  in  the  date  of  an  affidavit,  by 
writing  one  figure  over  another,  does  not  constitute  an  erasure 
or  interlineation^  within  the  meaning  of  the  rule  of  Court  ;(r)  and 
where  the  names  of  the  deponents  were  omitted  in  the  jurat, 
through  the  inadvertence  of  the  judge's  clerk,  the  Court  allowed 
it  to  be  amended,  (s)  Although  an  illiterate  person  be  sworn 
in  Courts  the  fact  of  the  affidavit  having  been  read  over  to  him 
and  his  understanding  it  must  be  stated  in  the  jurat  as  well  as 
when  it  is  sworn  before  a  commissioner ;  for  although  the  Reg. 
Easter  T.  31  G«  3,  only  extends  in  words  to  affidavits  sworn 
before  a  commissioner^  yet  the  former  affidavit  is  equally  within 
the  mischief  intended  to  be  prevented  by  the  rule,  since  it  is 
notorious  that  the  Court  do  not  themselves  administer  the  oath 
or  examine  the  party  as  to  his  intelligence  or  otherwise.  (0 

11.  At  what  The  general  rule  of  practice  is  not  to  allow  an  affidavit  to 
tU  mu»i*to^*''  ^^  sworn  and  filed  in  support  of  a  rule  nbi,  after  such  rule  has 
swom.  pro-        been  moved  for  and  obtained ;  («)  indeed,  by  express  rule  of  the 

King's  Bench,  all  affidavits  in  support  of  a  rule  must  be  pro- 
duced in  a  complete  state  at  the  time  of  making  the  motion, 
and  filed  or  deposited  with  the  proper  officer,  before  any  rule 
founded  thereon  can  be  drawn  up ;  {x)  and  formerly,  in  the 
King*s  Bench,  when  one  of  the  judges  in  the  afternoon  left  the 
Court,  and  an  affidavit  was  in  fact  sworn  before  him  at  cham- 
hers,  after  the  rising  of  the  full  Court,  the  clerk  of  the  rules 
would  not  draw  up  a  rule  nisi  of  that  day ;  and  it  is  certam 
that  a  party,  having  obtidned  a  rule  nisi,  cannot,  without  with* 

(o)  Bartlett  v.  Ltightm,  3  Car.  &  P.  8.  P. ;  Tidd,  495  ;  bm  Reg,  Trin.  Tenn, 

408.  1  G.  4,  Exchequer,  8  Price,  501 ;  Wti- 

(v)  Ante,  vol.  iii,  359  ;  Dw  v.  R<w,  l  lings  v.  Jdanh,  It  W.  509  ;  Reg.  Micb. 

Chiitfs  R.  248  ;    Wood  v.  Siephent,  3  37  G.  3.  K.  B.  7  T.  R.  8t. 
J.  B.  Moore,  J36  j  Tidd,  294,  «9o.  (s)  Ex  jtarU  Smith,  «  Dowl.  (W. 

(q)  Barham  ▼.  Lee,  4  M.  &  Scott,  327 ;         (0  Hayna  ▼.  PoweU,  3  Dowl.  599. 
2  Dowl.  779.  (tt)  DUch€tt  t.  ToUet$,  3  Price,  259. 

(r)  Jacob  V.  Hingau,  3  Dowl.  456;  (x)  Reg.   Hil.  T.   3d  G.  3,  K.  B.} 

and  Athnion  ▼.  Thomson,  2  Chittj^'s  R,  19,  Williams  v.  R^nm,  2  Chittj't  R.  218. 
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drawing  his  motion  and  moving  it  again  after  an  affidavit  has  cHAP.  XVII. 
been  sworn  or  resworn,  effectually  make  use  of  any  affidavit    *  ^'^''*  ^^* 
sworn  or  not  produced  to  the  officer,  until  after  the  rule  was  &c. 

first  obtained,  (y)  When,  however,  counsel  had  inadvertently, 
on  moving  for  a  rule  to  set  aside  an  award,  stated  a  fact  to  the 
Court  upon  the  erroneous  supposition  that  it  was  sworn  in  the 
affidavit  in  his  possession,  but  afterwards  discovered  that  it 
was  not  so  sworn,  the  Court  on  the  next  day  permitted  the 
counsel  to  file  a  fresh  affidavit,  provided  it  was  sworn  and  filed 
the  same  night ;  (z)  and  sometimes,  as  in  motions  to  stay  pro- 
ceedings on  a  bail  bond,  or  for  setting  aside  an  attachment 
against  the  sheriff  on  payment  of  costs  ;  if  on  showing  cause  it 
be  objected  that  the  affidavit  on  which  the  rule  nisi  was  ob- 
tained, was  informal,  as  on  account  of  not  swearing  in  a  strictly 
formal  manner  to  a  defence  on  the  merits,  or  that  the  applica- 
tion is  at  the  instance  of  the  bail,  the  Courts  will  enlarge  the 
time  for  discussing  the  rule,  and  permit  a  supplementary  affi- 
davit to  be  produced  and  filed,  (a) 

In  K.  B.  the  stat.  29  Car.  S,  c.  5,  required  country  affidavits  Filing. 
to  be  filed  before  they  were  read,  and  the  rule  in  K.  B.,  of 
Mich.  T.  9  G.  2,  required  them  to  he  filed  in  such  convenient 
time,  that  copies  might  be  duly  made,  and  delivered  to  the 
party  filing  the  same ;  but  in  modem  practice  country  as  well 
as  town  affidavits  are  not  filed  until  immediately  after  the  rule 
nisi  has  been  moved  for  and  granted.  So  in  C.  P.  Reg.  Trin. 
T.  9  W.  &  M.  reg.  2,  required  all  affidavits  to  be  filed  before 
they  were  read  in  Court ;  but  this  has  long  ceased  to  be  ob- 
served in  practice ;  and  it  is  no  longer  usual  to  read  the  affida- 
vits in  or  to  the  Court.  (6)  In  the  Exchequer,  by  Reg.  Hil.  T. 
1  &  2  6.  4,  all  affidavits  to  be  read  on  every  special  applica- 
tion to  the  Court  were  required  to  be  filed  one  clear  day  before 
the  application  be  made ;  (e)  but  that  rule  did  not  extend  to  a 
mere  affidavit  of  service  of  notice  of  motion  ;(e)  and  in  practice 
the  clerks  in  the  Court  of  Exchequer  do  not  observe  the  rule, 
excepting  as  relates  to  affidavits  to  be  used  on  showing  cause 
against  enlarged  rules,  (d) 

(y)  Tilley  v.  Henley,  1   Chilly's  R.  ceased,  ezcepling  that  Topping,  K,  C, 

136 ;  Shav  v.  Mantfield,  7  Price,  709.  still  Insisted,  on  weighty  or  irtiportant 

is)  Perrin  v.  Kymer,  1  Har.  &  Wol.  20,  cases,  in  continuing  the  practice ;  and  od 

a)  Chitty's    Summary    Prac.    103;  the  crown  side,  where  parties  are  brought 

the  Reg.  Gen.  Hil.  T.  «  W.  4,  r.  9,  only  up  for  judgment,  the  affidavits  for  and 

prohibits  a  supplemental  affidavit  to  sup-  against  the  prosecution  are  still  usually 

ply  a  defect  in  an  affidavit  to  bold  to  bail,  read  to  the  Court. 

(6)  In  A.  D.  1816,  in  K.  B.,  the  prac-         (c)  9  Price's  Rep.  88;  Price**  Proc, 

tice  of  any  officer  or  counsel  reading  the  306. 
affidavits   verbatim    to  the   Conrt   had         (d)  Cbitty'f  Sum.  PraCt.  104. 
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CHAP.  XVII.  Although  it  is  certainly  not  in  a  legal  view  essential  to  the 
AFFiDAviiTf  crime  of  perjury  that  the  affidavit  on  which  it  has  been  com- 
&c.  initted  should  have  been  Jiled^  and  it  is  obvious  that  the  moral 
and  legal  guilt  is  complete  the  instant  that  a  party  has  delibe- 
rately sworn  to  a  non-existing  fact,  with  intent  that  his  affidavit 
shall  thereafter  be  used  ;(e)  yet  in  order  to  secure  the  ecidenee 
of  the  crime^  and  prevent  the  destruction  or  suppression  of  such 
evidence,  it  is  essential  that  each  Court  and  judge  should,  im- 
mediately an  affidavit  has  been  used,  impound  and  detain  it ; 
and  accordingly  it  is  the  practice  of  all  the  superior  Courts  to 
require  to  be  filed  every  affidavit  that  has  been  used,  (whether 
successfully  or  not,  i.  e.  whether  a  rule  nisi  has  or  not  been 
granted) ;  and  indeed  formerly,  when  there  was  comparatively 
little  business  in  the  Courts,  the  affidavits  were  handed  into  the 
Court,  and  read  by  one  of  its  officers,  and  then  kept  by  him ; 
and  according  to  the  present  practice,  if,  upon  application/ 
an  attorney  neglect  to  file  the  affidavit,  the  Courts  wiU  by  rule 
nisi  compel  him  to  do  so;(/)  and  indeed  counsel  who  have 
received  the  original  affidavit  with  the  brief  to  move,  ought 
invariably,  immediately  after  he  has  moved,  to  hand  the  affidavits 
with  the  brief  carefully  indorsed,  with  the  terms  of  the  rule  as 
pronounced  by  the  Court,  to  the  officer,  to  be  filed,  and  in  no 
case  to  return  them  to  his  client.  Perhaps  the  only  exception 
is  when  the  Court  intimate  to  the  counsel  that  the  affidavits 
may  be  amended,  and  that  then  he  may  move  again ;  which 
permission  imports  an  exception  as  regards  an  immediate 
filing  of  the  affidavit. 

If.  Docamenu  When  the  application  is  in  part  founded  on  the  terms  of 
towd'MhuStd  *^"y  written  or  printed  document j  the  original,  or  a  copy,  or  if 
with  affidATit.  yery  long,  an  extract  from  the  important  part,  should  be  an* 
nexed  or  incorporated  in  the  affidavit,  and  the  ru'2  nisi  should 
be  drawn  up  on  reading  such  document,  as  well  as  the  affidavit ; 
(as  thus  **  on  reading  the  declaration  in  this  cause,  and  the 
affidavit  of  A.  B.  and  others,  it  is  ordered,  &c.");  for 
otherwise  the  Court  cannot,  on  the  discussion  of  the  rule, 
refer  to  the  document ;  and  if  the  affidavit  should  appear  to  be 
defective  in  its  terms,  there  would  be  no  adequate  materials 
before  the  Court  unless  the  document  were  so  annexed  or  re* 
ferred  to.(jf)  But  in  a  late  case,  in  order  to  save  expense,  a 
rule  nisi  for  a  new  inquiry  of  damages  before  the  under-sheriff 


(0  Rex  ▼.  Crotdy,  7  T.  H.  S15.  (jg)  Howorth  ▼.   Hubbmty,   3    DowL 

(f)  Ex  paru  Dieat,  2  Dowl.  9«;  Ex     455,  456;  1  Gale,  47,  S.C. 
parte  EUUrtcn,  id,  668. 
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was  granted  on  reading  an  affidavit,  verifying  the  under-she-  CILAP.  xm 
riflTs  notes,  and  not  on  reading  such  notes ;  and  which  having    Affidatits, 
been  objected  to  by  counsel,  Parke,  B.,  said,  "  It  was  done  to         ^^'  ,    , 
save  expense ;  if  the  rule  had  been  drawn  up  otherwise,  office 
copies  of  the  notes  must  have  been  taken/' (A) 

We  have  in  a  previous  page  stated  what  documents  should 
be  annexed  or  referred  to  on  moving  to  set  aside  a  writ  or  a 
copy,  or  the  mode  or  place  of  service,  (f )  In  moving  to  set 
aside  the  copy  of  a  writ  of  capias  on  the  ground  of  irregularity, 
the  writ  having  been  indorsed  "  Old  Jewry,  London,''  and  the 
copy  only  Old  Jewry,  omitting  London,  it  was  objected  that 
the  rule  nisi  should  have  been  drawn  up  on  reading  office 
copies  of  the  documents,  and  that  it  should  have  been  sworn 
that  they  had  been  examined ;  but  the  Court  held  that  an  affi- 
davit, merely  stating  **  that  the  deponent  had  examined  the 
copy  of  the  capias  delivered  to  the  defendant  with  the  original 
capias  in  the  sherift*'s  office,  and  that  the  paper  writing  an- 
nexed was  a  true  copy  of  the  indorsement,*'  was  sufficient.  (£) 
In  an  affidavit,  on  which  to  move  to  set  aside  a  judge's  order, 
it  is  not  necessary  to  annex  or  state  a  full  copy  of  the  order; 
but  it  suffices  to  state  its  substance.  (0 

Affidavits  sworn  and  used  on  a  prior  occasion,  in  opposition  is.  Affidatiu 
to  a  rule  then  before  the  Court,  and  in  which  the  allegations  Jb^^SUly  ^ 
{now  become  material)  might  then  have  been  immaterial,  can-  bere-twomor 
not  be  used  without  re^swearing,  in  opposition  to  a  subsequent  ^^ 
rule,  on  which  they  had  so  become  material;  although  the 
same  question  might  have  been  intended  to  be  raised  on  the 
first  rule,  and  was  actually  raised  on  the  second,  (m)    But  we 
have  seen  that  a  preliminary  affidavit,  if  intituled  in  two  sepa- 
rate causes,  may  be  used  in  both  ;(ii)  and  in  general  affidavits, 
previously  used  or  filed  between  the  same  persons  on  a  prior 
occasion,  may  be  used  in  support  of  a  fresh  motion,  provided 
they  be  expressly  referred  to  in  the  rule  nisi,  *'  as  upon  read* 
ing  the  affidavit,  &c.,''  but  not  otherwise,  (o) 

As  a  general  rule,  parties  ought  to  come  prepared  with  pro*  u.  Coiueqacii. 
per  affidavits  in  the ^rst  instance;  and  if  a  rule  has  been  dis-  ^tbel^raffi!. 
charged  or  disposed  of  on  account  of  the  insufficiency  of  the  cieDt  to  fint 

(h)  Suphent  ▼.  PtU,  9  Dowl.  699.  (m)  QuMy  r.  Boucher,  S  Dowl.  107. 

(t)  Ante,  Tol.  ill.  t77  to  t79.  (n)  Pitt  v.  Evam,  and  Pitt  v.  Jervit,  % 

(k)  Smiih  V.  Penntll,  e  Dowl.  654.  Dowl.  Sf 6. 

(Q  Shirky  v.  Jacobi,  3  Moore  &  S.  67,         (o)  De  Wodlf  t. ,  t  Chittj^'f  R. 

note  (6).  14. 
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^^^F'  f7'^*  affidavits,  a  party  is  not  in  general  (unless  the  Coart  reserved 
Affidavits,  leave)  allowed  to  come  again  upon  additional  or  amended 
affidavits,  (p)  But  the  above  rule  is  not  so  strictly  adhered  to 
as  to  prevent  a  counsel  who  has,  on  arguing  a  practical  role, 
been  taken  by  surprise,  and  inadvertently  not  stated  a  mate* 
rial  point  or  decision  in  his  favour,  from  afterwards  praying 
the  Court  to  allow  the  rule  to  be  opened ;  and  this  the  Court 
will  sometimes  permit,  {q) 

15.  When  or  Although  a  party  after  moving  may,  upon  ascertaining  that 
me^iUiTrffidl'  ^^^  affidavit  is  defective,  withdraw  his  motion,  and,  after 
vit  is  permitted,  amending  and  re-swearing  his  affidavit,  may  renew  his  motion, 
onereceived.(r)  if  in  time^  for  the  particular  purpose;  yet  an  affidavit  cannot  in 

general  be  amended  after  a  rule  nisi  has  been  obtained,  so  as 
to  operate  nunc  pro  tunc;  but,  after  re-swearing,  a  fresh  rule 
must  be  obtained. («)  The  Court  will  not,  however,  when  a 
rule  nisi  has  been  obtained  in  support  of  a  mere  technical  ob- 
jection, and  which  rule,  on  showing  cause,  has  been  discharged 
on  account  of  a  defect  in  the  affidavit  on  which  the  rule  nisi 
was  granted,  allow  it  to  be  renewed,  or  any  new  motion  made 
on  an  amended  affidavit,  or  even  a  fresh  affidavit.  (^)  Though 
in  cases  of  affidavits  in  support  of  motions  to  set  aside  pro- 
ceedings on  a  bail  bond,  or  an  attachment  against  a  sherifl^  or 
otherwise,  parties  may  be  let  in  to  try  on  the  merits;  if  on 
showing  cause,  the  opponent  object  to  the  affidavit,  that  It 
neither  states  a  defence  on  the  merits,  nor  that  the  application 
is  on  behalf  of  the  bail  or  sheriff  or  his  officer,  the  Court  will 
sometimes  allow  time  to  file  a  supplemental  affidavit.  (»)  So  if 
an  affidavit  tit  answer  to  a  rule  nisi,  on  showing  cause,  be  ob- 
jected to  as  defective,  the  Court  may  enlarge  the  rule  in  order 
to  afford  an  opportunity  of  amending  such  affidavit,  (j:)  In  case 
of  bail  also,  if  the  affidavit  of  justification  be  defective^  the 
judge  may  give  time  for  justifying  and  amending  the  affidavit 
in  the  meantime,  (y) 

16.  When  or         If  the  affidavits  in  support  of  a  rule  are  insufficient,  as  being 

not  objection 


WaiT( 


)bjeG 
ed. 


(p)  Pr$edy  ▼.  MacfarloM,  1  Gale,  SO ;  (i)  PhiUipi  v.  Hvtehinaon,  S  Dowl.  fS ; 

3  Dowl.  458,  S.  C. ;  and  tee  Reg.  Hil.  And^non  v.  EU,  id,  fS, 

K.  B.,  3  Jac.  1,  A.o.  1605»  stated,  pott,  (t)  Finch  ▼.  Cocker,  t  Croni.  &  Mees. 

674.  41 S. 

{q)  Reg.  K.  B.  Hil.  T.  3  Jac.  1 ;  Kib-  (u)  AnU,  547;  Biwer  x,Kemp,  1  Cron. 

hlevthite  v.  Jeffn^i,  1  Chitty's  R.  14«;  &  Jer.  888;  Wnurhy  v.  Ktm,  1  Tjr. 

Tripp  T.  BeUamy,  5   Price's  R.  384;  261. 

Oaket  T.  Alhin,  M'Clel.  Rep.  582.  (x^  Andcmm  v.  EU,  3  Dowl.  73. 

(r)  See  as  to  amending  an  affidavit  in  (y)  TVeofttrer'i  Bail,  f  Dowl.  670. 
general,  2  Arcb.  K.  B.,  4th  edit.  969. 
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wrongly  intituled^  the  opponent  does  not,  by  appearing  to  the  CUA?.  XVII. 
rule  and  producing  affidavits  in  answer,  waive  the  objection;    ^ynJivxTf. 
but  may  at  any  time  before  the  rule  has  been  disposed  of         ^<?* 
state  the  objection  to  the  same,  and  discharge  the  rule  or  not, 
according  to  the  validity  of  his  objection.  (2) 

Whenever  the  applicant  is  anxious  for  despatch,  as  in  cases  ir.  ot  doKT^- 
of  imprisonment  and  execution,  it  may  be  advisable  as  early  as  affidMiu*to 
possible  to  deliver  to  the  opponent's  attorney  copies  of  affidavits  opponent's  at* 
made,  or  even  proposed  to  be  made,  which  would  afterwards    ^^^' 
remove  all  pretence  for  delay  in  discussing  the  merits  of  the 
application,  and  in  cases  of  affidavits  necessarily  imputing  dis« 
creditable  mbconduct  to  a  professional  person,  that  candour 
may  save  his  exposure,  and  perhaps  induce  him  to  make  re- 
muneration without  delay.    But  there  seems  no  provision  for 
enforcing  the  payment  of  the  costs  of  such  copy  of  affidavits 
even  in  case  the  applicant  succeeds. 

We  have  seen  that  the  Reg.  Hil.  T.  1  &  2  Geo.  4,  in  the  Ex«  ^s.  Of  oppo* 
chequer,  required  that  all  affidavits  in  support  of  every  fecial  ^^^  ^^\"e 
application  should  hejiled  one  clear  day  before  the  application 
to  the  Court  be  made,  so  as  to  afford  the  opponent  an  oppor- 
tunity of  obtaining  office  copies,  and  showing  cause  in  the  first 
instance,  but  that  this  rule  is  not  observed  in  practice,  (a)  and 
that  when  notice  of  motion  is  required  to  be  given,  the  filing 
of  any  affidavit  in  support  of  the  application  shall  also  be  men- 
tioned at  the  foot  of  the  notice,  to  enable  the  parties  to  obtain 
a  copy  therefrom,  but  it  is  stated  that  this  regulation  is  not 
strictly  observed  in  practice,  (a) 

In  some  cases  a  party,  before  showing  cause^  must  of  neces-' 
iity  take  office  copies  of  the  affidavits  filed  in  support  of  the 
rule,  in  order  that  he  may  answer  the  same  with  particularity 
and  certainty  when  he  has  not  obtained  copies  from  the  op- 
ponent; and  anciently  it  was  supposed  that  a  party  was  not  at 
liberty  to  show  cause,  unless  he  had  taken  and  paid  for  office 
copies^  and  in  a  revenue  cause  in  the  Exchequer  this  was  con- 
sidered the  indispensable  practice; (6)  but  in  a  late  case  in  the 
King's  Bench,  the  Court,  after  referring  to  the  officer,  said  that 
such  practice  had  not  been  adhered  to  of  late  years ;  (c)  and 
where  the  sheriff  had  obtained  a  rule  for  relief  under  theinter- 

(i)  Clothier  v.  En,  S  M.  &  Scott,  J16 ;  (6)  In  rt  Jeffery,  1  Crom.  &  M.  71. 

«  Dowl.  731.  (c)  Pitt  V.  Cocmbt,  4  Nct.  &  Man.  635 ; 

(a)  9  Price's  Rep.  88;  Price's  Prac.  1  Harr.  &  Wol.  13. 
306,  in  note.  See  form,  pnt,  bl  1 ,  note.(**) . 
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CHAP.  XVII.  pleader  act,  it  was  held,  that  the  claimant  might  appear  to  such 

ApwdIvits     '"^®  without  taking  office  copies  of  the  affidavits  on  which  the 

&c«         rule  was  obtained^  because  he  appeared  merely  to  substantiate 

his  oum  claim^  which  might  be  wholly  independent  of  that  of 

the  execution  creditor.  (cO 

19*  Affidavits  In  preparing  an  affidavit  in  answer  to  one  or  more  affidavits 
tammonYor  ^  ^^^^  ^^^  lengthy^  or  contain  numerous  allegations^  the  oppo- 
ruie  nisi.  nent's  attorney  will  find  it  expedient  to  have  a  copy  of  the 

affidavits  in  support  of  the  rule,  made  in  a  column  on  the  right 
hand  side  of  half  pages  of  draft-paper,  with  small  spaces  be* 
tween  each  paragraph,  and  then  to  request  the  person,  who  it 
is  expected  will  effectually  answer  the  affidavits  in  support  of 
the  rule,  to  write,  in  an  opposite  left  hand  blank  column,  his  ge- 
nuine distinct  answers  to  each  part  of  the  opponent's  state- 
ment, in  as  strong  language  as  he  conscientiously  can  use, 
stating  time  and  place  and  qualifying  circumstances,  and  whe- 
ther any  third  person,  and  whom,  was  present,  who  will  corro- 
borate his  qualification  or  contradiction.     The  opponent's  at- 
torney should  then  examine  carefully  whether  every  distinct 
allegation  has^  in  the  proposed  affidavit  in  opposition,  been 
noticed,  and  completely  answered,  according  to  the  facts ;  and 
then,  in  company  with  the  proposed  deponent,  should  see  that 
each  allegation  is  placed  in  juxta  position,  or  well  arranged, 
and  sufficiently  connected  in  the  narrative,  at  the  same  time 
carefully  abstaining  from  any  substantial  alteration  in  the  state- 
ment or  the  language  of  the  opponent,  excepting  what  might 
arise  from  a  caution  to  him  against  swearing  too  positively, 
when  he,  perhaps,  only  has  a  faint  recollection  of  the  trans- 
action, or  might  subject  himself  to  a  prosecution  for  perjury 
on  the  prosecution  of  a  vindictive  opponent. 

Affidavits  in  answer  should  not  be  unnecessary  lengthy,  and 
the  Court  would  direct  the  master  not  to  allow  to  the  party, 
though  he  succeed,  the  costs  of  unnecessary  statements,  (^)  on 
which  ground,  if  the  defendant  has  sworn  positively  to  merits, 
the  plaintiff  has  no  right  in  answer  to  go  into  a  long  statement 
of  facts  negativing  merits,  for  the  Court  will  not,  after  the  de- 
fendant's positive  affidavit,  decide  upon  the  merits  as  disclosed 
by  the  affidavits,  but,  at  least,  let  him  in  upon  terms  to  try 
before  a  jury,  the  proper  tribunal  for  deciding  upon  disputed 
facts,(e) 


(d)  MatoH  T.  Reddiaw,  Z  Dowl.  595. 

(e)  Hearnev,  Battertby,  3  Dowl.  213;  ante,  542. 
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At  all  events^  affidavits  in  opposition  to  a  rule  nisi  should,  as  CHAP.  XVll. 
matter  of  convenience,  be  sworn  and  delivered  with  the  brief  to    Affidavits, 
oppose  the  rule,  sufficiently  early  on  the  day  before  that  named         ^- 
in  the  rule  for  showing  cause,  so  as  to  enable  such  counsel  ^^^.*™®?^ 
sufficiently  to  examine  the  affidavits  on  each  side  and  authori-  same, 
ties  that  may  be  applicable,  and  prepare  observations,  and 
these  sufficiently  early  to  enable  such  counsel  as  usual,  in 
courtesy  to  send  his  clerk  with  such  original  affidavits  to  the 
counsel  in  support  of  the  rule,  with  an  intimation  of  the  name 
of  the  counsel  who  will  show  cause,  and  a  request  to  have  the 
affidavits  returned  before  the  day  of  showing  cause.    Indeed,  to 
prevent  delay,  the  affidavit  as  well  in  support  of  as  against  the 
mle,  or  copies  thereof,  should  be  delivered  to  the  counsel  on 
each  side  as  soon  as  practicable,  for  unless  affidavits  in  opposition 
have  been  shown  to  counsel  in  support  of  the  rule  a  reasonable 
time  before  such  rule  is  brought  on  for  discussion,  the  Court 
will  direct  the  discussion  to  stand  over. 

An  affidavit  on  showing  cause,  although  sworn  after  the  day 
appointed  in  the  rule  nisi,  may  as  a  general  rule  be  used ;  (/) 
and,  in  general,  when  a  rule  has  been  enlarged,  as  from  Trinity 
to  Michaelmas  Term,  affidavits  filed  a  week  before  the  latter 
term  are  in  time,(g)  But  if  the  rule  specify  a  particular  time 
within  which  affidavits  are  to  be  filed,  it  must  be  complied  with, 
and  in  general  affidavits  sworn  afterwards  cannot  be  read. 
Thus,  in  the  latest  reported  case  on  the  subject,  where  a  rule 
was  enlarged  to  a  subsequent  term,  on  the  usual  terms  of  filing 
the  affidavits  a  week  before  the  term,  the  Court  refiised  to  hear 
affidavits  filed  afterwards.  (A)  But  there  are  instances  of  de- 
viation from  that  strict  rule  under  special  circumstances,  as 
inevitable  accident  ;(•)  in  which  case,  however,  there  should  be 
a  special  motion  before  the  day  of  showing  cause  for  leave  to 
file  the  affidavit  nunc  pro  tunc.(f) 

The  practice  on  the  revenue  side  of  the  Court  of  Exchequer, 
requiring  a  defendant  to  file  his  affidavit  against  a  rule  one  day 
before  the  rule  comes  on  for  argument,  is  not  strictly  enforced^ 
and  it  has  been  doubted  whether  such  practice  ever  applied  to 
a  motion  to  enlarge  a  rule.(£) 

After  showing  cause  against  a  rule,  counsel  cannot  come 

(/)  Hiela  v.  Marreco,  3  Tyr.  816  j  186. 
Brame  v.  Hunt,  2  Dowl.  391 ;  Hoare  v.  (i)  Reg.  Mich.  T.  K.  B.  S6  Geo.  S; 

Hill,  1  Chitty'8  Rep.  27,  (a)  ;  TilUy  v.  hoar  v.  Hill,  1  Chittj^'s  Rep.  «7  ;  Tilley  v. 

Htniy,  id.  136 ;  Tidd,  50 1 .  HMly,  id,  1 36  ;  Harding  v.  Autten,  8  J.  B. 

(g)  Johnson  v.  Marriot,  Z  Dowl.  3^,  IMoore,  523 ;  Tidd,  9th  edit.  601. 
346 ;  tCr.k  M.  183,  S.  C.  (k)  Attom«y  General  v«  Jayes,  t  Cromp. 

(h)  Turner  v.  Uwwin,  1  Hanr.  &  WoU.  &  J.  35«. 
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CHAP.  XVII.  again  oa  another  day^  even  in  the  same  term,  with  better  aflULa* 

Sbct*  III.       --jfa  fj\ 

AND  ObDERS. 

21.  Affidant  in  If  affidavits  Ml  opposiHoH  to  a  rule  nisi  be  defective  in  a  mere 
i "dIfectTvV"'  technical  matter,  the  Court  may  give  leave  to  amend  and  reswear 
merely  in  form,  the  affidavit,  and  Will  enlarge  the  rule  for  that  purpose. (m) 

may  be 
amended. 


SECT.  III. — OF  SUMMONSES  AND  JUDGES  ORDER* 


1.  Of  summary  applications  in  ge- 

neral   554 

2.  When  a  samaions  proper  ....  555 

3.  Summons  of  what  judge 556 

4.  Summons  during  vacations....  557 

5.  When  summons  to  be  supported 

by  aiBdavit ib, 

6.  Form  and  substance  of  a  judge's 

summons 558 

Usual  form  of  summons  . .     ib» 

7.  Summons  how  far  a  stay   of 

proceedings 559 

8.  How  many  summonses  are  ne- 

cessary   • 

In  case  of  a  prisoner  one 
summons  only  necessary. 

One  summons  only  neces- 
sary for  delivery  or  tax* 
ing  an  attorney's  bill  . . 

One  appointment  to  tax 
suffices 

9.  Service  of  summons  and  affida- 

vit thereof    ib. 

Form  of  affidavit  of  service 
of  two  summonses,  and 
of  applieant'a  attendance 
and  opponent's  non-at- 
tendance   562 

10.  Place  of  acrving  notfces,  aum- 


561 
ib. 


ib. 


monses,  orders,  and  rules,  &c.  563 

1 1 .  Hour  of  day  of  serving  a  judge's 

summons,  6cc 564 

12.  When  not  necessary  to  produce 

original  summons 665 

13.  Of  indorsing  a  consent t^. 

14.  Proceedings  on  opposing  a  sum* 

mons  and  of  the  judge's  bear- 
ing the  summons,and  his  order 
tfaereoo tk 

15.  Form  and  terms  of  order,  and 

when  it  should  be  pntrnptety, 
and  not  merely  cMwitttMiai,  of 
drawing  it  up  and  serving  the 

same 566 

Form  of  a  judge's  order  or 
parte  when  the  applicant 
onl V  lias  aUended    ....     tl. 
The  like  where  both  parties 
have  attended ib. 

16.  Ajudge'spowertoawanl  costs.  667 

17.  Order  how  far  conclusive  or 

binding  until  rescimled  or  set 
aside    666 

18.  Judge's  order,  though  impera- 

tivo,  nay  yet  be  obandonod.  vk 
19*  Of  making  jndge's  order  a  role 

of  Court  9f, 

SO.  Of  setting  aside*  judge's  order.  669 


1.  Summary,  The  Summary  modes  of  taking  advantage  of  irregularities, 
suramonrand  ^  ^^^  ^^  obtaining  the  decision  of  one  or  more  of  the  learned 
judge's  order,  judges  in  very  numerous  other  cases,  are  either  by  summons, 
returnable  before  a  judge  at  chambers^  and  obtaining  his  order 
thereon,  (sometimes  also  by  petition^  or  by  motion  to  the  Comrt 
in  banc,  or  in  K.  B.  to  the  Practice  Court,  and  obtaining  a  rule 
nisi,  and  afterwards  causing  the  same  to  be  made  absolute.  The 
proceedings  by  summons  before  a  single  judge  have  been  fre- 
quently adverted  to  in  previous  pages,  (n)  and  have  been  fully 
examined  in  other  works ;  and  in  one  in  particular,  where  Mr. 
Bagley  has  very  ably  collected  the  law  and  proceedings  relating 


or  by  petition 
and  under,  or 
by  motion  and 
rule  nisi,  and 
rule  absolute. 


(/)  Kihblewhite  v.  Jeffreys,  1  Chitty's 
Rep.142 ;  Tripp  v.  Bellamy,  5  Price,  384 ; 
Oaket  v.  Aibin,  M'Clcl.  Rep.  582;  Tidd, 


501 ;  anle,  550>  poit,  574. 
(m)  AndenoH  v.  Ell,  5  Dowl.  75. 
(n)  ^fits,  vol.  iii.  19  to  S3. 
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to  the  chamber  practice  of  the  judges.(/?)  We  shall  here  only  chap.  xvii. 
attempt  to  take  a  concise  view  of  the  subject,  and  of  the  most  q^'^mmom 
recent  dedsions  not  before  collected.  ^^^  Orosm. 


In  the  first  chapter  of  this  volume  we  have  already  consi-  2.  When  or  not 
dered  much  of  the  jurisdiction  and  practice  of  a  judge  at  ^hTui? be  by 
chambers;  and  reference  to  that  part  of  the  work  must  be  sammon8.(9} 
made  for  many  points  connected  with  this  section,  (r)  In 
some  cases,  either  by  express  enactment  or  rules  of  Court, 
the  application  musi  be  by  summons:  thus  Reg.  Gen.  HU.  T. 
4  W.  4v  r.  6,  directs  a  summons  shall  be  obtained  for  striking 
out  a  second  count  for  the  same  cause  of  action ;(«)  and  since 
the  uniformity  of  process  act,  2  W.  4,  c.  89y  and  Reg.  Gen. 
Mich.  T.  3  W.  4,  reg.  10,  objections  .to  irregulariiies  in  pro- 
cess, arising  in  vacation,  should  be  taken  by  summons,  unless 
the  objection  arise  within  eight  days  preceding  the  following 
term.(0  There  are  other  cases  where  the  application  may 
either  be  to  the  Court  in  banc,  or  to  the  Practice  Court 
of  K.  B.,  or  to  a  single  judge.  It  will  be  obvious,  that  in  all 
cases  when  the  object  of  a  party  might  be  attained  by  summons 
and  a  judge's  order,  it  would  be  improper  for  either  party, 
whether  plaintiff  or  defendant,  (at  least  in  the  first  instance, 
and  without  previous  application  to  a  judge,)  to  occasion  the 
expense  incident  to  a  motion  to  the  Court  ;(ti)  and  therefore, 
Dotwithstanding'^the  plaintiff  had  given  the  defendant  notice  of 
motion,  unless  he  would  deliver  to  the  plaintiff  a  copy  of  an 
agreement  of  dembe  at  his  expense,  so  as  to  enable  him  to 
declare,  and  the  defendant  had  improperly  neglected  to  com- 
ply, although  the  Court  made  absolute  a  rule  nisi  for  the  deli- 
very of  such  copy,  yet  they  refused  to  give  the  plaintiff  imme- 
diately and  absolutely  the  costs  of  the  application,  but  directed 
that  they  should  only  be  costs  in  the  cause,  (i.  e.  to  be  re- 
ceived by  the  party  ultimately  successful) ;  for  although  the 
defendant  had  no  right  to  impose  terms  on  the  plaintiff,  and 
had  the  application  been  made  before  a  judge  at  chambers,  it 
would  have  been  granted  as  a  matter  of  course;  yet  if  the 


(p)  See  Bagley's  Chamber  Practice,  (u)  AnU,  vol.  iii.  19  to  36;  and  at  to 

per  tot,  proceedings  in  general  by  ivmnunu  and 

(q)  See  in  general  as  to  tomraonses  Judge*s  order,  see  Tldd,  Prac  9tli  edit. 

And  judge's  orders,  ante,  vol.  iii.  19  to  469,  509  to  511 ;  9  Arch.  K.  £.,  4th 

S6;  Tiddi  9th  edit,  469, 509  to  511 ;  €  edit.,  1007  to  1013;  S  Areb.  C.  P.  [72] 

Arch.  K.  B.,  1007  to  1013,  4th  edit.;  S  316  to  3l9;  Price's  Prac.  313  to  318, 

Afcb.  C.  P.  [7f  ],  316  to  319.  Bagiey's  Cbaiub.  Prac.  per  tot.,  and  for  a 

(r^  Ante,  to),  iii.  20  to  36*  iist  of  the  numerous  cases  in  which  a 


Ante,  458.  judge  can  interfere,  see  id,  indei,  title 

(0  Ante,  Tol,  iU.  21.  "  Order.'' 
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CHAP.  XVU.  Courts  on  the  motion^  bad  given  costs  absolutely!  it  would  en- 
Of  SuMMOMs  courage  parties  to  come  to  the  Court,  instead  of  the  other  less 
AWD  Okdbrs.  expensive  remedy ;  (x)  and  in  another  case,  where  the  applica- 
tion had  been  improperly  made  to  the  Court  instead  of  a 
judge,  the  Court  allowed  the  applicant  only  the  same  costs  as 
if  he  had  applied  to  a  judge  at  chambers  ;(y)  and  in  another 
case  the  rule  was  made  absolute  without  any  costs.(z) 

Hence  it  is  of  essential  importance  to  practitioners  to  be 
well  informed  when  or  not  a  judge  at  chambers  has  jurisdiction 
to  interfere,  and  in  cases  of  doubt  first  to  apply  to  him.  (a) 
An  application  for  a  copy  of  a  document,  to  enable  the  plain- 
tiff to  declare,  should  always  be  to  a  judge  at  chambers  ;(&) 
so  an  application  that  an  attorney's  bill  be  taxed,  and  he  pay 
over  certain  monies,  was  refused,  because  it  should  have  been 
made  at  chambers ;  (c)  and  an  application,  that  an  attorney  be 
changed,  must  also  be  made  at  chambers,  and  not  to  the 
Court,  (d)  It  seems  however  from  the  above  authorities,  that 
when  inadvertently  a  rule  nisi  has  been  granted  in  a  case  where 
the  application  should  have  been  made  at  chambers,  the  Court 
will  not  discharge  it,  but  decide  upon  the  matter  of  the  rule 
when  before  them,  though  they  will  thus  distinguish  as  to  the 
costs,  (e) 

s.  Sommons  of  ^^^e  have  seen  that  as  regards  chamber  practice  and  a  #tii»* 
|bto  before  dbL'  «">«*>  *e  latter  may,  under  11  G.  4  and  1  W.  4^  c.  70,  s.  4^ 
judge.  be  obtained  from  and  returnable  before  either  of  the  fifteen 

judges,  without  regard  to  the  Court  to  which  he  is  attached 
or  in  which  the  action  is  depending;  provided  all  the  three 
Courts  have  camman  or  cancurreni  jurisdiction  over  actions  or 
matters  of  that  description.  (/)  It  is  usual,  however,  (except* 
ing  during  the  circuits,  when  only  one  judge  remains  in  Lon^ 
don,)  to  apply  to  a  judge  of  the  particular  Court  in  which  the 
action  is  depending ;  because  he  will  probably  be  most  con-^ 
versant  with  the  particular  practice  of  his  own  Court,  which 
may  still  vary  in  some  few  particulars  from  the  practice  of  the 


(f)  Reid  T.  Coleman,  4  Tjr.  274;  t  Wright  ▼.  Crau,  id.  651,  note  (a);  Sad 

Cromp.  Ac  M.  456 ;  2  Dowl.  344,  S.  C.  v.  CoUnum,  t  Dowl.  354;  4  Tjr.  S74  j 

iv)  Vmighan  t.  Trtwtnt,  ft  Dowl.  299.  2  Cr.  &  M.  456,  S.  C. 

(i)  Wright   f .   Crm,  2  Dowl.   651,  (e)  Boueit  v.  GibUu,  2  DowL  65a 

note  (a).  Id)  Rex   v.    Sheriff  <f  Middletet,  2 

(a)  See  in  general,  ante,  vol.  iii.,  chap.  Dowl.  147 ;  when  not  neoessarj  in  caae 

i.,  per  tot,,  and  Bagley's  Chamb.  Free. ;  of  partner  succeeding  one  who  has  re* 

and  see  the  list  of  summonses,  2  Arch.  K.  tired,  Farley  v.  Htbbt,  1  Har.  &  WoL 

B.,  4th  edit,  1008  to  1011,  and  list  of  203. 

inotions  and  rules,  id.  999  to  1007.  (e)  Supra,  555, 556. 

(P)  Vattghan  ▼.  Trewent,  2  Dowl.  299;  (f)  AnU,  toI.  iii.  22  to  24. 
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Other  Courts.    And  the  1  6.  4,  c.  55,  s.  5,  gives  power  to  a  CHAP.  xvii. 
judge  of  either  of  the  superior  Ck>urt8  on  the  circuit  to  make    o^p'skriiL^ys 
an  order^  although  in  a  cause  depending  in  a  Court  of  which   and  Ordebs. 
he  is  not  a  judge^    The  4  &  5  W.  4^  c.  62,  s.  S4,  appears  ako 
to  enable  any  judge  of  either  of  the  Courts  at  Westminster  to 
dispose  of  any  matter  depending  in  an  action^  in  the  Common 
Pleas  at  Lancaster  by  summons  and  order^  that  may  usually 
be  determined  upon  by  that  pifoceeding.  {g)  If  a  summons  or  an 
order  has  been  refused  by  one  judge,  it  is  considered  extremely 
improper  to  attempt  to  obtain  an  order  from  another  judge,  (A) 

Pending  each  of  the  vacations^  when  the  Court  in  banc  are  4.  Sammonses 
not  in  any  case  now  sitting,  excepting  on  a  trial  at  bar,  and  ^^^  '***' 
then  only  for  that  particular  purpose,  it  has  been  considered 
that  since  the  uniformity  of  process  act,  9  W.  4,  c.  SO,  s.  11, 
with  a  view  of  expediting  proceedings,  authorizes  almost  every 
description  of  proceeding  during  the  vacation,  a  judge  at 
chambers  impliedly  and  of  necessity  has  power  to  act  and 
decide  in  many  cases  where  before  it  was  not  the  practice  for 
him  to  interfere ;  (i)  and  certwily  when  any  irregularity  occurs 
in  vacation,  unless  on  the  very  eve,  and  at  all  events  within 
eight  days  of  any  succeeding  term,  there  must  be  an  immediate 
application  to  a  single  judge  to  set  the  same  aside  as  soon  as 
the  defendant  has  any  intimation  of  the  objection :  {k)  and 
although  it  has  been  doubted  whether  a  judge  can  interfere  in 
vacation  absolutely  to  set  aside  a  judgment  or  rule  supposed 
to  have  been  pronounced  by  the  Court  in  banc,  yet  now  in 
practice  a  single  judge  frequentiy  does  so  interfere  in  cases 
where  judgment  has  been  signed  by  the  plaintiff's  attorney  for 
want  of  a  plea,  or  on  other  technical  objections ;  and  at  all 
events  a  judge  ought  to  be  applied  to  immediately  to  stay  the 
proceedings  until  the  second  day  of  the  next  term,  so  as  to 
afford  an  opportunity  for  moving  the  Court  on  the  first  day,  in 
case  he  declines  to  set  aside  the  judgment.  (2) 

In  general,  in  order  to  obtain  a  summons,  the  applicant  pre-  6.  Of  tppKca^ 
pares  a  memorandum  in  writing,  stating  the  precise  terms  in  ^ni^w^to 
which  he  wishes  the  summons  to  be  framed ;  and  in  ordinary  ^V?^f^^^^y^ 
cases  the  judge's  clerk  immediately  prepares  and  delivers  a  obuining  an  «»- 
proper  summons  to  the  applicant  witiiout  troubling  the  judge  J^^J*^**^ 


(g)  Terns  v.  Fkihught  3  Dowl.  278,  a  (Q  Ante,  toI.  iii.  SI,  32. 

decision  on  the  twenty-sixth  section;  and  (k)  EUi$on  t.  Roberts,  4Tyr.  2t4$  2 

see  Potter  t.  Mats,  3  Dowl.  432.  Cromp.  &  M.  345,  S.  C. ;  Cm  ▼.  TuUock; 

(k)  Wright  T.  Stevenson,  5  Taont«  850 ;  3  Tyr.  578, 591. 

"■"  'T)Bii«tyT,ulr*«r,2Dowl.3«. 
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CHAP.  xvn.  upon  the  subject  until  the  hearing,  in  case  of  opposition.     Bat 
OrSvMMom   ^^®>^  ^^^  application  is  novel  or  urgent,  and  supported  by  an 
mp  0>i>»»i.   affidavit,  it  may  be  advisable  to  see  the  judge  in  the  first 
instanoe,  and  produce  the  affidavit,  and  state  the  precise  object 
of  the  application,  especially  when  an  immediate  stay  of  pro- 
ceedings is  essential.    In  such  a  case  a  very  concise  but  explicit 
affidavit  should  be  sworn,  stating  the  facts  as  strongly  and 
positively  as  the  truth  will  permit,  and  then  the  applicant's 
attorney  should,  after  stating  in  writing  the  terms  of  the  pro- 
posed summons,  see  the  judge,  and  produce  to  him  such  affi* 
davit,  and  pray  that  a  stay  of  proceedings  may  be  embodied 
in  the  sununonSf  (/)  because  otherwise  some  adverse  proceedings 
may  ensue  before  the  hour  when  the  summons  will  be  return- 
able, (m)     Having  obtained    such    summons,  he  should  as 
speedily  as  practicable  serve  a  copy  on  the  opponent's  attor- 
ney, otkt  to  show  the  original,  and  leave  with  him  a  copy  of 
the  affidavit,  with  a  written  request  that  he  may  be  favoured 
a  reasonable  time  before  the  attendance  on  the  summons,  with 
a  copy  of  any  affidavit  intended  to  be  used  in  oppositioo. 
With  respect,  however,  to  the  necessity  for  affidavits  in  support 
of  or  against  a  summons,  it  has  been  recently  observed  that  it 
cannot  be  laid  down  as  a  general  rule  that  a  judge  at  chamb^s 
can  act  only  upon  affidavit ;  (»)  and  even  a  rule  for  a  special 
jury,  obtained  in  full  Court,  may  by  order  of  a  judge  be  struck 
the  next  day,  so  as  to  secure  to  the  plaintiff  an  opportumty  of 
trying  his  cause,  for  otherwise  the  defendant  might  effisctually 
delay  the  trial,  and  afterwards  abandon  such  rule,  (a)    We 
have  seen  the  general  rules  when  or  not  the  Court  or  a  judge 
nuiy  act  without  affidavits,  (o) 

6.  Form  and  The  usual  form  of  summons  is  subscribed.(p)  The  same  par- 
jud^'s^am-^  ticularity  is  not  observed  in  the  title  of  the  cause  in  a  summcms 
moDs.  (p)         as  in  the  title  of  affidavits,  and  only  the  surnames  of  the  parties 


(0  SmbU,  see  Williams  v.  Roberts, 
1  Gale,  56  ;  1  Cr.  M.  &  R.  676. 

(m)  Smble,  that  at  least  during  the 
vacations  a  single  judge  may,  by  the  terms 
of  his  summons,  direct  an  intermediate 
stay  of  proceedings,  when  justice  reqaires. 


as  much  so  as  the  Coart  in  banc»  for 
fitherwise  the  utmost  injustice  might  c 
from  the  act  9  W.  4,  c.  39,  s.  11,  ^ 
ing  so  many  proceedings  in  vacation, 

(n)  Joseph  V.  Perry,  S  DowU  699. 

(o)iliiti,6d5,536. 


Usoal  form  of        (p)  See  a  form  of  snmraons  to  strike  out  a  count,  post;  and  see  Tidd's  Forms, 
summons.  17S,  Stl* 

D.  "^    Let  the  plaintiff's  [or  "  defendant's  **]  attorney  or  agent  attend  me  at  my 

ats.    >  chambers  in  SerjeanU'-Inn  to-morrow  [or  "  on  -^ —  next/']  at  —  of  the 

B.  3  ciock  in  the  forenoon  [«r  "  afteraoon,"J[tii  tern  tinu  usimUy  three  o'clock  ta 

As  rftemoon,  hut  m  vacation  at  eleven  o'ekfck  in  the  morning,']  to  show  cause  why,  &c. 

[here  state  the  subfeet-mattor  or  ebject  oftummons,  as  '*  wfav  be  sboold  not  deliver  to  the 

defendant's  tttsniey  «  agent  an  accooDt  in  writing  with  dates  of  tba  portkolafB  of  the 
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are  usually  stated ;  and  when  a  summons  is  obtained  by  a  CHAP.  xvn. 
defendant,  his  name  is  usually  first  stated.    In  summons  for    or'^MMom 
particulars  of  the  plaintiff's  demand,  and  to  plead  several  ahp  0«Dimi. 
matters,  or  for  time  to  plead,  the  words  ''and  fohy  in  the  mean 
time  proceedings  should  not  be  stayed,"  (q)  are  usually  inserted, 
and  yet  when  the  Court  grant  a  rule  nisi  with  a  stay  of  pro* 
oeedings,  the  rule  may  be  drawn  up  with  an  immediaie  stay  of 
proceedings,  as  thus :  ''  In  the  mean  time  proceedings  to  be 
stayed ;"  (r)  and  it  would  be  as  well  to  omit  the  word  why  in 
a  summons,  so  that  in  its  very  terms  it  may  import  an  imme-' 
diate  stay  of  proceedings,  for  otherwise  the  summons  itself 
would  not  operate  as  such  stay  until  the  instant  of  its  being 
returnable,  (s) 

In  a  summons  or  motion  to  set  aside  proceedings  for  irregu- 
larity^ and  indeed  in  every  other  application,  a  party  should 
not  require  relief  beyond  what  he  may  be  advised  he  is  entitled 
to,  especially  in  cases  where  it  is  expected  the  opponent  will 
show  that  if  too  much  had  not  been  asked,  the  application 
would  not  have  been  resisted,  in  which  case  it  frequently  occurs 
that  merely  on  account  of  the  applicant  having  asked  too  much 
he  is  ordered  to  pay  the  costs,  because  by  asking  too  much  he 
compels  the  opponent  to  appear  and  show  cause.  (0  But  on 
the  other  hand  a  party  applying  for  a  summons  in  respect  of 
any  supposed  irregularity  is  bound  at  the  earliest  opportunity 
to  bring  forward  and  state  at  once  aU  then  existing  objections, 
and  will  not  be  allowed  to  make  successive  applications  unless 
upon  grounds  smbseqttenily  arising.  («)  At  regards  an  applif- 
cation  on  account  of  a  defect  in  a  writ,  or  a  copy,  or  the  service 
thereof,  it  has  already  been  shown  how  the  sommons  or  rule 
nisi  should  be  drawn  up.  (r) 

In  general  a  summons  does  not  operate  as  any  stay  of  pro-  r.  SommoDs 
oeedings  until  the  time  when  it  is  returnable^  and  not  from  its  ^f  "^^eed^^ 

ings.(«) 

piftbtiff  S  demmd,  for  mKtch  tMs  actioii  U  brought,**  «r  "  mhy  the  defendant  thonld 
not  have  a  month's  time  to  plead,"  and  here  spte^  any  other  terms  dethed  to  be  impeied 
on  the  opponent.]    And  in  the  mean  time  all  proceedings  in  this  action  be  stajed. 

Dated  the day  of ,  a.d.  1835. 

[The  Jvdgt^t  er  Barm*t  signature.'} 


(q)  WMt  ▼.  SecrH^  9  ]>owl.  446.  Wright  ▼.  Steventen,  5  Taunt.  850 ;  Therpi 

'  See  form,  Tidd*s  Forms,  180.  ▼.  Beer,  1  Chittj*s  R.  It4 ;  Baglej's  Ch. 


8 


Port,  559,  560.  Pr.  26,  87. 

Ante,  vol.  iiL  «37,  «S8, 275  lo  279. 
I  Greathead  t.  Bromley,  7  T.  R.  455 ; 
Uh  v.  Dumphy,  1  Ueo.  Bla.  101 ; 
Schumann' Y,  Wcatherhead,  1  East,  537; 


(0  Ante,  vol.  iiL  237, 238, 275  to  279.         (v)  Ante,  vol  iii.  237, 238, 275  to  279. 
(tt)  Greatheadr.Bromley,7 T,B..455i         (w)  See  iu  general  Bagfe/s  Ch.Pr. 
TkemtOH  V.  Dumphy,  1  Ueo.  Bla.  101;      20,21. 
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£60  OF  SUMMONSES  AND  A  JUDaE's  ORDER. 

CHAP.  xvn.  date  or  the  time  of  the  service ;  so  that,  notwithstanding  the 
Of  Summons  Service^  the  opponent  is  at  liberty  at  any  time  before  the  siim- 
AVD  Orders,  mons  is  returnable  to  sign  judgment,  or  take  any  other  step 
that  he  might  have  done  in  case  the  summons  had  not  been 
obtained,  (x)  But  from  and  after  the  time  when  a  first  summons 
is  returnable  it  operates  as  a  stay  of  proceedings  until  a  judge 
has  disposed  of  it.  (y)  And  as  the  Court  in  banc  may«  upon 
granting  a  rule  nisi  ex  parte,  order  an  immediate  stay  of  pro- 
ceedings, it  would  seem  that  a  judge  also,  especially  in  vacation, 
has  similar  power;  as  if  a  defendant  hear  of  an  irregular  ex- 
ecution against  his  goods,  and  that  the  sheriff,  at  the  instance 
of  the  plaintiff,  is  immediately  about  to  sell  in  the  afternoon 
of  the  day  on  which  a  summons  is  obtained,  it  cannot  be 
doubted  that  a  judge,  on  positive  a£Sdavit  that  an  immediate 
sale  or  other  injurious  act  is  threatened  to  take  place  the  same 
day,  may  grant  a  summons  with  an  immediate  order  staying 
a  sale  and  all  other  proceedings.  («) 

But  a  summons  on  a  collateral  matter^  as  to  tax  an  attorney's 
bill,  or  to  dbcharge  the  defendant  out  of  custody,  it  has  been 
considered  is  no  stay  of  the  proceedings  in  a  pending  action;  (0) 
and  Lord  Abinger  observed :  ^*  The  order,  to  have  the  effect 
contended  for^  should  have  embodied  in  it  a  stay  of  proceed- 
ings ;"  (a)  nor  b  a  summons  any  stay  of  proceedings  unless  duly 
followed  up  by  obtaining  and  drawing  up  and  serving  the 
judgtfa  order  ;  (fi)  and  yet  it  is  a  common  doctrine  that  a  sum* 
mons  is  a  stay  of  proceedings  from  the  time  it  is  returnable  and 
until  it  has  been  disposed  of.  (e)  Provided  therefore  a  jfrW 
summons^  relating  to  the  proceedmgs  in  an  action^  and  not  to  a 
mere  collateral  matter ^  be  returnable  before  the  time  to  plead  or 
the  performance  of  some  other  act  has  expired,  or  before  a  judg- 
ment by  de£Eiult  has  been  signed,  it  virtually  stays  or  prevents 
the  opponent  from  qfterwards  taking  any  step ;  because  if  he 

(«)  See  in  general  at  to  when  a  sum-  56 ;  1  Crom.  M.  &  R.  676,  S,  C.    Hov* 

mons  is  a  stay  of  proceedings,  lldd.  470,  e? er,  as  to  an  attorney's  bill,  t  Geo.  t. 

6X0,  511, 566 ;  Caise  t.  lard  LyUletm,  c.  S3,  s.  93,  enacto,  "  pending  which  re- 

S  Black.  954 ;  Marrit  v.  BtMt,  S  Bar.  &  ference  and  taxation  no  action  shaU  be 

Aid.  555 ;  1  Chittj's  R.  93,  97,  S.  C ;  commenced  or  proteeuui  touching  the 

Bam£tt  y.  NiviUm,  id.  689 ;  Rex  t.  She-  said  demand,"  see  Chittj's  Col.  StaL  65, 

rhf  4  Middleiex,  5  Bar.  &  Aid.  746;  in  notes,  and  see  WeUs  v.  Stent,  t  Dowl. 

Glawr  V.  Watmtfre,  5  Bar.  &  Cres.  769 ;  448,  note  (a) ;  Tidd,  470. 

lUdfard  t.  £<iM,  6  taunt.  S40 ;  1  Arch.  (6)  KnowUt  ▼.  VaUofiee,  1  Gale,  16. 

K.  B.  4  ed.  237 ;  S  id,  1008.  (c)  Morrii  t.  Hunt,  t  Bar.  &  Aid.  355 ; 


(y)  Wtlk  V.  Secret,  t  Dowl.  447.  1  Cbittv's  R.  93,  S.  C. ;  5  Bar.  &  Aid. 

(i)  Semble,  and  Tidd,  511.  746 ;  Cbver  v.  Whatmere,  5  Bar.  &  Cret. 

(a)  Tidd,  470;  and  thoag^  stated  with  769;  Redford  ▼.  Edie,  6  Taant.  t40; 

doubt  in  t  Arch.  K.  B.  1008,  was  con-  Jervis's  Rules,  S9,  note  (t) ;  Tidd,  470, 

finned  in  WiUwm  ▼.  RoberU,  1  Gale.  R.  566, 
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OF  SUMMONSES  AND  A  JUDGE's  ORPER.  561 

had  attended,  as  in  due  respect  he  ought  to  have  done,  at  the  CHAP.  xvii. 
return  of  the  first  summons,  an  order  might  have  then  been    o^f^ummok» 
made,  and  it  was  his  own  fault  that  occasioned  any  extended   amp  Ordbbb. 
delay.    In  a  recent  case  it  was  held  that  as  well  a  summons  to 
plead  several  matters,  as  a  summons  for  time  to  plead,  returnable 
at  eleven  o'clock  in  the  forenoon  of  the  day  after  the  time  for 
pleading  expired,  was  a  stay  of  proceedings  from  and  after  that 
hour;  so  that  a  judgment  signed  at  that  hour  when  the  judgment 
office  opened,  or  afterwards,  would  be  irregular,  (d) 

Formerly  there  must  in  general  have  been  three  summonses,  a.  How  many 
and  an  affidavit  of  attendance  thereon,  (usually  half  an  hour  on  ^^Tm]^oT 
each  day,)  before  a  judge  could  make  an  order  on  default  of  wben  a  ram- 
attendance ;  (e)  but  that  troublesome,  vexatious,  dilatory,  and  ^tendedror  an 
expensive  practice  was  altered  by  Reg.  Gen.  Trin.  T.  1  W.  4,  ^'  ''>"  ^ 
reg. 9,  which  ordered,  "That  hereafter  it  shall  notbeneces-  oniyftiwsam- 
*'  sary  to  issue  more  than  ttoo  summonses  for  attendance  before  monies  before 
*'  a  judge  upon  the  same  matter,  and  the  party  taking  out  such  ^^t^rj!^^ 
*'  summonses  shall  be  entitled  to  an  order  on  the  return  of  the 
^'  second  summons^  unless  cause  is  shown  to  the  contrary .'' 

In  the  case  of  a /)moiter  even  one  summons  may  suffice,  it  InctMofapri- 
having  been  ordered  by  Reg.  Gen.  HU.  T.  2  W.  4,  reg.  89,  ^^J^l. 
that  "  The  order  of  a  judge  for  the  discharge  of  a  prisoner,  on  «W«  suffices. 
'*  the  ground  of  a  plaintiff's  neglect  to  declare  or  proceed  to  ^''^ 
''  trial  or  final  judgment  or  execution  in  due  time,  may  be 
**  obtained  at  the  return  of  one  summons  served  two  days  before 
'*  it  is  returnable,  such  order  in  town  causes  being  absolute, 
''  and  in  country  causes,  unless  cause  shall  be  shown,  within 
"  four  days,  or  within  such  fiirther  time  as  the  judge  shall 
«  direct."  (^) 

hi  case  of  an  attorney's  bill,  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  91,  One  sommoDs 
directs  that  "  An  order  to  deliver  or  tax  an  attorney's  bill  may  foy'^j^r***"^ 
'^  be  made  at  the  return  of  one  summons,  the  same  having  been  taxing  an  attor- 
*'  served  two  days  before  it  is  returnable ;"  and  reg.  92  directs  "1*^  ^^  ^*^ 
that  ^'  One  appointment  only  shall  be  deemed  necessary  for  pointment  suf- 
*'  proceeding  in  the  taxation  of  costs  or  of  an  attorney's  bill."  ^^^'' 
These  rules  have  assimilated  the  practice  of  C.  P.  and  Ex- 
chequer to  that  of  K.  B.  (f) 

The  summons  having  been  obtained,    an   accurate  copy  9.  Service  of 

^ . — _- , sammons,  and 

(d)  Per  Parlce,  J.,  WelU  ▼.  Secret,  9  (g)  See  the  former  practice,  Tidd,  368. 

Dowf.  447.  {h)  Baglej,  Ch.  Pr.  21. 

<<)  Tidd,  510,  511 ;  Baglej,  Cli.  Fr.  (i)  Tidd,  SS5, 539,  680,  99t ;  Jerris's 

f  f .  Roles,  68,  notes  (o),  (p) ;  and  see  4  T.  R. 

(f)  BagJey,Ch.Pr.  «1.  580. 
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56S  OP  SUMMONSES  AND  A  JUBOE's  ORDER. 

CHAP.  xvn.  thereof  should  as  soon  as  possible  on  the  same  day  be  made, 
Or^MMONs  ^^^  carefally  examined  with  the  original,  and  both  should  be 
AND  Okdirs.  taken  to  the  opponent's  attorney,  and  the  copy  either  delivered 
affidavit  of  soch  to  him  personally  or  left  for  him  (open  and  not  inclosed  in  a 
iemce.(k)  sealed  cover  (/) )  at  his  residence  or  office  with  his  dlerft  or 
servant  before  nine  o'clock  in  the  evening,  (m)  but  not  on  a 
mere  laundress  or  other  third  person,  unless  sworn  to  be  a  cIciIl 
or  servant  of  the  principal  attorney  or  agent.  With  analogy 
to  rules,  it  would  seem  that  if  by  mistake  the  original  summons, 
instead  of  a  copy,  should  be  left,  that  would  be  immaterial,  (n) 
Immediately  after  serving  the  copy,  the  person  who  served  the 
same  should  indorse  on  the  original  the  exact  hour  and  place 
of  service,  and  on  whom  made ;  indeed  this  is  a  precaution  to 
be  observed  in  serving  every  document  and  proceeding,  so  as  to 
enable  the  party  to  swear  with  certainty  to  the  particulars  of 
the  service.  The  party  who  obtained  the  summons  should 
punctuaOy  attend  at  the  judge's  chambers  at  the  appointed 
hour,  and  wait  at  least  half  an  hour ;  and  if  the  opponent  do  not 
attend,  then  a  second  summons  should  be  obtained  in  the  same 
terms  as  the  first,  and  a  copy  thereof  should  be  served  in  Eke 
manner ;  and  the  party  who  obtained  the  same  should  attend 
at  the  appointed  time ;  and  if  the  opponent  do  not  attend  at 
the  hour  appointed  in  the  second  summons,  then,  after  half  an 
hour  has  expired,  there  should  be  an  affidavit  made  of  the  two 
sununonses  having  been  obtained,  and  of  the  service  of  both,  and 
of  the  two  attendances,  for  full  half  an  hour  each  at  the  judge's 
chambers,  and  that  the  opponent  did  not  attend ;  and  upon 
reading  such  affidavit  (the  form  of  which  is  subscribed  (o)  }  the 
judge  will  make  his  order,  (p) 

(k)  See  in  ff^neral,  as  to  the  aerrioe,  summonset  are  within  the  prineifie  of  the 

&c.  Baglej's  Ch.  Pr.  18,  fO.  rale;  and  see  FnmnanU  Bait,  t  Chitty's 

(I)  ArrmtmUh  ▼.  Ingle,  3  Tannt  294.  R.  88;  Tidd,  261 ;  AmmmiA  t.  Im^te^ 

(»)  Bagley's  Cb.  Pr.  19 ;  Reg.  Gen.  3  Taont.  S34 ;  and  see  BUMwn  v.  Fmt, 

Htl.  T.  S  W.  4,  r.  50,  speaks  only  of  the  2  Crooi.  &  M.  «44 ;  2  Dowl.  S93. 

serrice  of  RuJei,  Ordtrh  and  Notieu,  hut  (n)  leef  ▼.  Jona,  3  Dowl.  3t5. 


Form  of  affida-      W  In  the  K.  B.  [or  "  C.  P."  or  "  Eich.  of  Pleas."] 

vit  of  serrice  of  C  A.  B.,  Plaintiff, 

two  summonses,  Between  <  and 

and  of  depo-  C.  C.  D.,  Defendant. 

nent's  attend-         L*  M.,  derk  to  Mr.  G.  H.  of  — ,  gentleman,  attorney  for  the  above-named  de- 

ance,  but  that      fendant  in  this  cause  [or  "  plaintiff,"]  maketh  oath  and  saith  that  he,  this  deponent. 

opponent  hat      <iid»  on  the day  of instant,  at  aiiout  the  hour  of of  the  clock  of  the 

not  attended.  afternoon  of  the  same  day,  perwtudly  serve  Mr.  £.  F.,  who  acts  as  the  attorney  [or 
**  agent"]  for  the  plaintiff  in  this  cause,  with  a  true  copy  of  the  first  summons  hereunto 
annexed  and  marked  X.  [or  if  served  on  a  eUrk  or  iervani,  then  say,  *•  did  on,  &c. 


(p)  6  T.  R.  40t ;  Tidd,  649 ;  I.  C.  P.      262,  where  the  variations  in  form  of  i 
233, 676 ;  Bagley,  Ch.  Prac.  18,  23,  25,     davit  are  stoted. 
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OF  BtJimONBES  AND  A  JVDOB'S  ORDXR.  868 

If  the  party  obtaining  a  summons  intend  to  use  qffidaniUf  he  CHAP.XVII. 
should  hand  copies  to  the  opponent's  attorney  at  the  time  the    r?/^'J^ll,^ 
first  summons  is  served,  or  as  soon  as  practicable ;  {q)  and  if  and  Orders. 
either  party  intend  to  attend  by  counsel,  he  should  give  the  Copies  of  affi- 
earliest  practicable  notice  of  that  intention  to  the  opponent,  in  ^*e'of  h!te^' 
order  to  enable  him  also,  if  he  think  fit,  to  obtain  the  assist-  tion  to  attend 
ance  of  counsel ;  for  if  either  of  these  be  omitted,  the  learned  g^^^tooppo- 
judge  in  attendance  may  postpone  the  hearing  to  prevent  in-  nent 
convenience  by  surprise,  and  enable  the  opponent  to  obtain 
affidavits  in  answer,  or  the  assistance  of  counsel,  (r) 

To  remove  all  pretence  of  difficulty  in  giving  or  serving  10.  Piae§  of 
notice  of  any  proceeding  or  intended  proceeding,  and  to  pre-  J^^JJJf  *^g„ 
vent  the  necessity  for  travelling  a  great  distance  for  the  pur-  and  rales,  and' 
pose,  there  are  express  rules  in  the  Courts  of  K.  B.  («)  and  der  particoiar"' 
Excheqtiery(t)  requiring  every  attorney  admitted  in  those  Courts  circumstances. 
and  residing  in  London,  or  within  ten  miles,  to  enter  in  a  book 
kept  by  the  clerk  of  the  pleas,  or  his  deputy,  in  alphabetical 
order,  his  name  and  place  of  abode,  or  some  other  proper  place 
in  London,  Westminster,  or  the  Borough  of  Southwark  (or  in 
the  Exchequer,  within  one  mile  of  the  office  of  the  clerk  of  the 
pleas),  where  he  may  be  served  with  notices,  summonses,  orders, 
and  rules,  in  causes  depending  in  that  Court ;  and  it  is  ordered 
that  all  notices,  summonses,  orders  and  rules,  which  do  not  re- 
quire personal  service,  shall  be  deemed  sufficiently  served  on 

serve  a  troe  copy  of  the  first  summons  hereunto  annexed,  marked  X.,  on  Mr.  E.  F..  who 
acts  as  attorney  [or  "  agent  *']  for  the  plaintiff  in  this  cause,  by  leavmg  the  same  at  the 

house  [or  "  office 'T  of  the  said  E.  F,  in ,  vrith  his  clerk  [or  "  servant"]  there,] 

and  at  the  same  time  showed  him  the  said  original  summons.  And  this  deponent  fur- 
ther saith,  that  he  did  at  the  same  time  leave  with  the  said  copv  and  with  the  said 
E.  F.  [or  "  the  said  clerk,"  or  "  servant/*]  an  examined  copy  of  the  affidavit  made  by 
the  above  defendant  on  his  obtaining  the  said  summons ;  and  this  deponent  Ibrther 

saith,  that  on  the day  of instant,  about  the  hour  of ,  he  did  ptrsonoily 

serve  the  said  £.  F.  with  a  true  copy  of  the  uamd  summons  in  this  cause,  a  copy 
whereof  is  hereunto  annexed  marked  Z.,  [or  ito(o  ike  servia  on  a  cUrk  or  mrvant,  as 
above,']  and  at  the  same  time  showed  him  the  said  original  second  summons.  And  this 
deponent  furtlier  saith,  that  he  did  duly  attend  the  said  several  summonses,  at  the  times 

therein  respectively  mentioned,  at  the  chambers  of  the  Hon.  Mr.  Justice ,  in 

Serjeants'- Inn  Chancery-Lane,  London,  but  that  the  pbintiff's  [or '*  defendant's"] 
attorney  or  agent  did  not,  nor  did  any  other  person  on  his  behalf,  attend  the  said 
summonses  or  either  of  them,  at  either  of  the  said  times,  to  the  knowledge  or  belief  of 
this  deponent. 

Sworn,  &c.  L.  M. 


(q)  Bagiey,  Ch.  Pr.  26.  post,  '*  Of  striking  out  CoidiH." 

(r)  Two  shillings   are  paid  for  each  (s)  In  the  K.  B.  Reg.  Hil.  T.  8  G.  S  ; 

summons  and  for  each  order.    The  fee  to  Jn  re  Sandys,  1  Dowl.  362 ;  Ward  v.  ATe- 

counsel  for  attendance  is  in  general  three  thercote,  7  Taunt.  145;SM(s|f  v.  Koftirtsoa, 

guineas ;  but  in  taxing  costs  the  master  2  Dowl.  568. 

only  allows  two  guineas.  The  judge's  clerk  (t)  Reg.  Mich.  T.  1.  W.  4,  r.  8,  Exche- 

leceives    when   counsel  attend,  7s.  6d.  quer. 

See  a  bill  of  costs  reiatiog  to  a  sammons. 
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CHAP.  XVII.  such  attorney^  if  a  copy  thereof  be  left  at  the  place  lastly  en- 
Of*Suii™n8  ^^^^  in  such  book,  with  any  person  resident  at  or  belonging  to 
AND  Obdbbs.  such  place ;  and  that  if  any  such  attorney  shall  neglect  to  make 
such  entry,  then  the  fixing  up  of  any  notice,  or  the  copy  of  any 
summons,  order  or  rule  for  such  attorney  in  the  said  office, 
shall  be  efiectual  and  sufficient,  (t)  And  it  has  been  held,  that 
this  rule  extends  to  plectdings,  as  well  as  notices,  summonses, 
&c. ;  (u)  and  that  the  rule  is  imperative  on  an  attorney  who 
resides  out  of  London,  Westminster,  or  Southwark,  and  above 
one  mile  from  the  office,  to  enter  in  the  book  not  only  his  place 
of  abode,  but  also  therein  to  name  some  proper  place  within  a 
mile  from  the  public  office  where  notices  may  be  served  for 
him.  (p)  If  the  attorney  of  either  party  has  left  his  residence, 
and  cannot  be  found,  then  endeavours  must  be  made  to  discover 
where  he  is,  and  ako  to  discover  the  residence  of  the  party  him* 
self,  or  where  he  is,  and  the  summons,  order,  rule,  or  other  pro* 
ceeding  must  be  delivered  to  such  party,  or  left  at  his  residence, 
and  all  these  endeavours  must  be  sworn  to  particularly;  and  there* 
fore  it  was  lately  decided,  that  the  service  of  a  rule  by  sticking  it 
up  in  the  office,  will  not  be  allowed  upon  an  affidavit  that  the 
attorney's  residence  is  unknown,  unless  it  is  also  sworn  that  the 
party's  residence  is  unknown,  (w)  Where  a  defendant  has  not 
caused  his  appearance  to  be  entered,  if  his  residence  be  un- 
known, then  by  leave  of  the  Court  not  only  may  a  copy  of  the 
declaration  be  stuck  up  in  the  office,  but  also  a  notice  of 
inquiry  may,  by  like  leave,  be  stuck  up  there,  and  another 
copy  left  at  his  last  place  of  residence,  (x)  And  in  almost  all 
cases,  (excepting  attachments  for  contempt,)  (y)  the  Court  may 
dispense  with  personal  service.  (;»)  Consequently  there  can 
rarely  be  any  excuse  for  the  want  of  previous  notice  of  any  pro^ 
ceeding. 

11.  TtiMof  day      The  Reg.  (ren.  Hil.  T.  2  W.  4, reg.  50,  orders,  "  that  service 

judB?!"  om-      "  ^^  ^^^  ^^  orders,  and  notices,  if  made  before  nine  at  nigki, 

mons, &c. &c.    '<  shall  be  deemed  good,  but  not  if  made  after  that  hour/* 

which  rule  altered  that  of  K.  B.  Mich.  T.  41  Geo.  3,  which 

allowed  till  ten  o'clock  at  night,  and  renders  the  practice  of 

that  Court  like  that  of  C.  P.  and  Exchequer,  and  nine  o'clock 

(t)  Reg.  Mich.  T.  1  W.  4,  r.  8,  Ex-         (w)  Wright  r.  Gardiner,  5  Dowl.  657 ; 

chequer ;  Jerris's  Rules,  9,  and  decisions  and  see  Mudie  v.  Newman,  8  Doirl.  6S9. 
thereon ;  BlaeHdmme  t.  Peate,  2  Cr.  &         (x)  WaUon  ▼.  Delermx,  2  Cromp.  & 

M.  244 :  2  Dowl.  295,  S.  C.  M.  425  ;  2  Dowl.  396,  S.  C. 

(u)  Blaekbwme  v.  Pwttt,  2  Cr.  &  M.         (y)  Not  then,  StunmU  v.  Tower,  1  Cr. 

244 ;  2  Dowl.  293,  S.  C. ;  and  see  Bag-  M.  &  Ros.  89 ;  2  Dowl.  673,  S.  Covers 

ley's  Ch.  Pr.  19.  ruling  Gretn  v.  Prmer,  2  Dowl.  99. 

(o)  Supra,  note  (t).  (f )  Suky  ▼•  Robertm,  2  Dowl.  568. 
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is  now  the  latest  time  in  all  the  Courts,  (a)  And  this  rule  extends   chap.  xvil. 
to  the  service  of  a  judge's  summons.  (6)    And  it  would  seem    of^Sdmmons 
also  to  the  delivery  of  pleadings,  and  probably  every  other  pro-   and  Obdkks. 
ceeding  in  a  cause,  (c)  though  not  to  the  service  of  a  writ,  or  an 
arrest,  {d) 

Reg.  Gen.  Hil.  T.  2  W.  4,  r.  61,  ordered,  "  that  it  shall  not  i«.  When  not 
"  be  necessary  to  the  regular  service  of  a  rule,  that  the  original  pr^ace^h!^ 
'*  rule  should  be  shown,  unless  sight   thereof  be  demanded,  original  sum- 
**  except  in  cases  'of  attachment,"  which  rule  altered  the  pre- 
vious practice  of  C.  P.,   and   rendered  it  similar  to  that  in 
K.  B.  (e)    It  would  seem  that  with  analogy  to  that  rule,  it  is 
not  necessary,  upon  serving  the  copy  of  a  summons,  to  pro- 
duce the  original  summons,  unless  demanded,  if  even  then.  (/) 
It  has  been  decided  that  a  notice  served  on  one  of  several 
defendants,  who  have  suffered  judgment  by   default,  will  be 
deemed  equivalent  to  notice  to  each,  (g) 

If  the  opponent's  attorney  consent  to  the  terms  of  the  sum-  is.  Of  indon- 
mons  he  may  do  so  generally,  or  give  a  qualified  consent ;  in  "**  *  consent, 
either  case,  the  terms  should  be  expressed  in  writing,  and  in- 
dorsed on  the  original  summons,  and  signed.  The  original 
summons,  with  the  indorsed  consent,  should  then  immediately 
be  taken  to  the  judge's  chambers,  and  his  clerk  will  pre- 
pare a  proper  order  as  by  consent.  And  such  order  must  be 
forthwith  drawn  up  and  served ;  for  otherwise  the  opponent, 
notwithstanding  his  indorsed  consent,  may  treat  the  summons 
•SLS  abandoned.  (A) 

Summonses  waiting  for  hearing  must  be    previously  filed  i4.  Ofattend- 
with  the  clerk  of  the  judge  who  is  in  attendance,  and  they  are  fudL^^lfhis 
usually  called  over  successively,  according  to  the  numbers  on  hearing  the 
the  files,  though   summonses    on  which  counsel  attend  are  b^rJT^er'there. 
allowed  to  take  precedence,  (i)  <»°* 

Upon  attending  the  judge,  each  practitioner  or  his  counsel 
must  be  not  only  perfectly  master  of  the  facts  and  affidavits 
on  each  side,  but  even  of  the  very  line  or  exact  part  of  each 

(a)  See  Jenris'i  Rules,  55,  note  (s),  Barnes,  403 ;  Jervis's  Roles,  55,  note  (a). 

And  see  Rule  of  Exch.  Tr.  T.  1  W.  4,  r.  (/)  Ante,  56%  ;  pott,  584. 

9,  as  to  all  proceedings.  (g)  Figgim  ▼.  Ward  and  olhert,  S  Cr. 

(6)  Froeman*$  Bai7,2  Chitt.  88  ;  Tidd,  Ac  M.434. 

961 ;  Bagley's  Ch.  Pr.  «6 ;  ante,  564.  (h)  Joddrell  r,  ,  4  Taunt  253; 

(e)  Blackburn  v.  Peat,  t  Crom.  &  M.  Ede^aer  v.   Hoffman,  «   Cr.  &  J.    140 ; 

244;  2  DowL  293.  Charge*  v.  Farhall,  4  Bar.  &  Cres.  865; 

'  *^  Ante,  vol.  iii.  110,  1 11.  4  Dowl.  &  R.  422 ;  pott,  568. 


Tidd,    500;     Wye    ▼.    Wright,         (i)  Baglcy,Ch.  Pr.  24. 
VOL.  III.  O  O 
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CHAP.  xyil.  affidavit  where  any  material  allegation  is  to  be  found,  so  as  to 

Sect.  III.        ,  ,  ,      -  ,  .  ,  ,    • 

OpSummcns  be  able  instantly  to  point  out  such  part;  and  the  same  may 
AWD  Ordbm.  ^y^^  |jg  marked  with  pencil  in  the  margin.  Attempts  to  urge 
lengthy  arguments  would  be  injudicious,  because,  in  conse- 
quence of  the  very  numerous  applications  usually  pressing  for 
the  immediate  decision  of  the  judge,  there  is  time  only  to  hear 
very  concise  observations,  and  if  lengthy  investigation  be  essen- 
tial, the  judge  should  be  solicited  to  hear  the  case  on  a  distinct 
occasion  separately  appointed*  On  the  hearing  of  all  or  most 
summonses  it  would  be  well  if  principals  or  their  most  intelli- 
gent clerk  would  always  attend  the  judge  when  the  object  of 
the  application  is  opposed ;  it  is  well  known  that  a  celebrated 
practitioner  who  always  attended  summonses  himself,  on  that 
account  was  more  frequently  successful  than  his  opponent,  who 
absurdly  treated  a  summons  as  a  subordinate  branch  of  prac- 
tice not  demanding  his  personal  attention,  and  even  to  be  left 
to  the  conduct  of  an  inexperienced  clerk.  We  have  seen  that 
all  known  existing  objections  must  be  stated  to  the  judge  at  the 
same  hearing,  (ifc) 

lb.  Form  and        An  Order  should  be  duly  intituled  in  the  cause,  and  if  an 
•nTof^drawing'  otdet  of  reference  reverse  the  surname  for  the  Christian  name 
op  and  scrring  of  ouc  of  the  parties,  it  will  be  a  nullity,  though  it  might  be 
amended.  (/)    The  usual  form  is  subscribed,  (in) 

If  an  order  be  made,  it  must  be  drawn  up  and  served  forth" 
with,  or  the  opponent  may  treat  it  as  abondoned,  and  proceed 
as  if  it  had  not  been  made ;  (n)  and  a  judge's  order  to  change 
the  plaintiff's  attorney  must  regularly  be  served  before  any 
further  proceeding,  or  the  latter  will  be  void.(o) 
Order  to  be  It  is  advisable,  in  general,  to  request  that  the  judge's  order 

noTmerely  con-  may  be  drawn  up  as  peremptory  in  its  terms  on  each  side  as 


(fc)  Ante,  559,  note  (u) ;    Thorp$  ▼.         (i)  Pria  ▼.  Jame$,  t  Dowl.  4S5 ;  mnU, 
Beer,  1  Chitty's  Rep.  1«4.  vol.  ii.  89,  90. 


Form  of  a  (")  ^®  J^^SP^'*  clerk  is  entitled  to  two  shillings  for  everj  order. 

judge's  order  ex  A.  B. "}      Upon  bearing  the  attorney  or  agent  for  the  plaintiff,  and  on  reading  the 

parte  when  the         agL    >  affidaviu  of and ,  I  do  order  that  [here  UaU  the  subjeet-mmtttr  ef 

applicant  only         C.  D.  3  <Ae  ot-dfr.]     Dated  this day  of ,  1836. 

has  attended .  [Signatnre  of  the  j  edge.] 

The  like,  where  A.  B.  *^      Upon  hearing  the  attomies  or  agents  on  both  sides,  \ot  '*  and  by  ooun- 

both  parties  agt.    >  >el,"J  I  do  order  that  &c.  [mxe  migfect-matur  of  the  ordirJ]     Dated  this 

have  attended.        C  D. } day  of 18S5. 

[Signature  of  the  judge.] 


(n)  Charge  v.  Farhall,  4  Bar.  &  Cres.         (o)  Rex  ▼.  Sheriff  tf  MUdkeex,  t  Dowl. 
865.  147. 
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may  be  consistent  with  justice,  (p)  And  as  a  conditional  order  CHAP.  XVII. 
for  leave  to  the  plaintiff  to  amend  upon  payment  of  costs,  &c.  qf'summo'ns 
cannot  readily  be  enforced  by  attachment,  it  seems  advisable,  and  OapBRa. 
when  the  party  has  in  fact  so  agreed,  to  draw  up  the  order  as 
made  upon  the  undertaking  of  the  party  to  pay  the  costs,  (9) 
and  in  terms  ordering  the  payment  thereof,  as,  *'  Upon  hear- 
ing the  plaintiff's  attorney  and  the  defendant's  attorney,  and 
the  plaintiff  having  undertaken  to  pay  the  costs,  I  order  that 
the  plaintiff  be  at  liberty  to  amend  the,  &c.  after  payment  of 
such  costs,  and  I  do  further,  with  the  plaintiff's  consent,  order 
that  the  plaintiff  do  pay  the  defendant's  costs  and  the  costs  of 
this  application,  and  the  costs  occasioned  by  any  such  amend- 
ment, and  that  further  proceedings  shall  be  stayed  until  such 
costs  be  paid  ;"(r)  for  if  there  has  been  an  irregularity,  and  the 
order  be  only  conditional  as  to  costs,  and  the  plaintiff  amend 
and  proceed  without  paying  the  costs,  the  defendant's  only 
course  would  then  be  to  obtain  a  summons  to  rescind  the 
order,  and  to  set  aside  the  plaintiff's  proceeding  on  account  of  ^ 
the  previous  irregularity,  (r)  From  the  same  cases  also  it  ap- 
pears that,  although  the  judge,  upon  giving  leave  to  the  plaintiff 
Co  amend,  do  order  the  payment  of  costs,  and  that  proceedings 
be  stayed  till  they  have  been  paid,  and  he  amend  and  proceed 
without  paying  the  costs,  yet  no  attachment  can  be  obtained. 

The  Jurisdiction  of  a  judge,  we  have  seen,  is  limited  in  some 
respects,  though  very  extensive ;  he  cannot,  therefore,  make  an 
order  for  quashing  a  demurrer,  («)  or,  without  consent,  an  order 
for  the  payment  of  a  debt  by  monthly  instalments.  (/)  We 
have  seen  that  if  a  judge's  order  be  obtained  from  his  clerk  by 
misrepresentation,  it  may  be  treated  as  a  nullity,  though  the 
safer  course  would  be  to  apply  to  the  same  judge,  if  time  will 
admit,  and  obtain  his  discharge  of  such  order.  (i«) 

We  have  seen  that  it  is  now  settled  that  in  most  cases  a  16.  Judge's 
judge  at  chambers  has  a  discretionary  jurisdiction  over  the  J|^J[s'*°  ***'** 
costs  of  the  application,  and  opposing  the  same,  including  those 
of  aflSdavits,  summonses,  attendances,  whether  or  not  by  coun* 


(p)  See  a  forio  of  a  judge's  peremptory  &  Wol.  91t,  S.  C. 
order  oa  a  plaintiff  to  deliver  up  deeds  on  (r)  Turner  v.  Gill,  3  Dovvl.  SO;  Ret« 

payment  or  tender  of  taxed  costs,  Evata  ▼.  Fenn,  2  Dowl.  ISS;  fiagley's  Ch.  Pr. 

T.  Millard,  3  Dowl.  661.  2B,  30. 

(9)  Such  undertaking  is  essential   in         {$)  Foster  ▼•  Burton,  3  Tjrw.  388. 
order  to  support  a  subsequent  motion  for         (t)  Ktrby  ▼.  Ellier,  %  Crom.  &  M.  315 ; 

an  attachment  for  not  paying  on  demand,  ante,  vol.  iii.  3f . 
Harriton  v.  Wend,  3  Dowl.  541 ;  1  Uarr.         (u)  Wormann  ▼.  Pryee,  3  Tyrw.  375. 
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CHAP.  xvir. 

Sbct.  III. 
Of  Summoks 
AND  Orders. 


sel,  and  of  the  fee  to  the  judge's  clerk,  (x)  In  some  cases, 
however,  by  express  statute  or  rule,  it  is  imperative  on  the 
judge  to  award  costs,  as  in  the  instance  of  a  summons  to  strike 
out  a  second  count  upon  the  same  subject-matter. (y)  In  other 
cases,  if  nothing  be  said  in  the  judge's  order  as  to  the  costs, 
they  will  not  in  general  be  costs  in  the  cause,  (z)  Conse- 
quently, a  party  who  thinks  that  costs  will  be  awarded  to  him 
should  apply  to  the  judge  to  allow  them. 


17.  Order,  bow  When  upon  a  matter  decided  upon  at  chambers,  a  judge  has 
SiuiTi!I^ricT*  entertained  the  question  of  costs,  the  Court  will  not  afterwards 
rescinded,  or  set  hear  a  motion  on  the  subject  of  such  costs,  they  considering  the 

judge  perfectly  competent  entirely  to  dispose  of  and  adjudicate 

upon  that  question,  (a) 


aside. 


18.  Judge's 
order,  though 
imperative,  roa^ 
jet  be  aban- 
doned. 


An  order,  when  imperative  in  its  terms,  and  drawn  up  €md 
served^  is  binding  on  all  parties  until  it  has  been  rescinded  or 
set  aside.  (Jb)  But  a  party  may  abandon  a  judge's  order  ob- 
tained by  him,  although  it  has  been  drawn  up  and  served, 
when  it  is  not  imperative  on  him,  but  only  gives  him  a  liberty 
of  which  he  may  not  afterwards  think  fit  to  avail  himself;  (e) 
and,  therefore,  where  a  plaintiff  a  few  days  before  the  assizes 
obtained  a  judge's  order,  giving  him  liberty  to  amend  on  the 
terms,  that  the  defendant  should  have  two  days  time  to  plead 
anew  after  such  amendment,  and  the  plaintiff  afterwards  deli- 
vered the  issue  without  amending  or  rescinding  the  order, 
whereupon  the  defendant  returned  such  issue  as  irregular,  but 
the  plaintiff  proceeded  to  trial  and  obtained  a  verdict,  his  pro- 
ceedings were  holden  regular,  (e) 


19.  or  making 
a  judge's  order 
a  rule  of 
Coart,(<2)  and 
enforcing  the 
same. 


In  order  to  enforce  a  judge's  order  and  obtain  an  attachment 
for  disobedience,  it  must  be  made  a  rule  of  Court,  and  if  the 
order  be  made  in  vacation,  it  cannot  be  made  a  rule  of  Court 
before  the  next  term,  nor  then  can  it  be  made  a  rule  as  of  the 
preceding  term,  {e)    W«  have  seen^  however,  that  as  respects 


(ff)  AiiXt^  vol.  iii.  SB  to  33. 

(y)  iln(e,  458. 

(s)  Mummery  v.  Campbell,  10  Bing. 
511 ;  2  Dowl.  798.  S.  C.  N.  B.  That  was 
the  case  of  an  order  bj  the  Court  to  dis- 
charge a  defendant  on  ground  of  cover- 
ture. 

(a)  Davy  ▼.  Brown,  1  Bing.  N.  C.  460 ; 
1  Hodges,  «2,  S.  C. 
lb)   Wilion  v.  Hunt,  1  Chittjr's  Rep. 


647 ;  and  Jama  ▼.  Kirke,  id,  946, 

(c)  Black  V,  Sang$ter,  S  Dowl.  «06. 
the  Court,  however,  on  terms  referred  tlic 
cause  to  arbitration,  and  an  award  was  in 
plaintiff's  favour  for  a  reduced  sum. 

(d)  See  in  general,  ante,  vol.  iii.  S3  ;  7 
Taunt.  43. 

(e)  The  King  v.  Price  and  anothtr,  8 
Dowl.  233  i  2  Cr.  &  M.  12,  S.  C. 
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the  disobedience  of  a  judge's  order  to  return  a  writ  in  vaca-  CHAP.  XVII. 
tion,  subsequent  compliance,  before  the  order  has  been  made   op'su'mmons 
a  rule  of  Court,  will  not  exempt  the  sheriff  from  proceedings   awp  ORPEms. 
in  the  next  term  by  attachment  for  the  contempt  previously 
incurred.  (/)    The  proceedings  by  motion,  and  rule  for  an  at- 
tachment, will  be  considered  in  the  next  section. 

Although  a  judge*s  order  may  in  some  cases  be  set  aside,  if  to.  Of  settliiff 
the  Court,  on  motion,  should  think  that  the  judge  had  no  ^^er.cj)^^'' ' 
jurisdiction,  or  that  he  exercised  it  erroneously,  yet  as  the 
mistake  was  an  incident  of  all  human  tribunals  for  which  neither 
party  is  to  blame,(A)  (excepting  perhaps  in  erroneously  pressing 
a  decision  in  his  favour  which  he  ought  not  to  have  required  ;)(f) 
it  follows  that  when  the  Court  set  it  aside  no  costs  are  pay- 
able. (^)  When  there  is  any  supposed  ground  for  questioning 
the  judge's  decision,  the  application  to  the  Court  must  be  made 
promptly,  and  it  is  too  late  to  apply  to  rescind  a  judge's  order, 
allowing  to  the  plaintiff's  attorney  the  costs  of  taxing  the  costs 
on  the  back  of  a  writ,  of  which  more  than  a  sixth  part  was 
taken  off,  after  the  order  had  been  made  a  rule  of  Court,  and 
an  attachment  obtained  upon  it,  the  Court  observing,  that  the 
defendant  has  allowed  the  other  side  to  go  on  and  incur  ex- 
penses, and  he,  therefore,  was  then  too  late.(i) 


(/)  AnU,  vol.  iii.  f  46,  f 47 ;  and  see         (t)  On  this  gronnd  some  learned  per- 

Bex  y.  Sheriff  of  MiddUtex,  2  Dowl.  45S.  sons  have  contended  with  |;reat  weight, 

(g)  See  in  eeneral,  ante,  yol.  iii.  St  to  that  on  principle  a  party  who  has  occa- 

55  ;  Rex  ▼.  Wilkei,  4  Burr.  2569;  Jamet  stoned  expense  to  his  opponent,  which  it 

▼.  Kirk,  1  Chitty's  Rep.  S46;  Wood  ▼.  turns  out  was  improper  or  unfounded  m 

Plant,  1  Taunt.  47.  law,  ought  in  all  cases  to  be  compelled  to 

(h)  Ante,  vol.  iii.  34,  35 ;  Hargrave  w.  reimburse  his  opponent's  expenses. 
Holder,  S  Dowl.  176.  (k)  Thompton  v.  Carter,  3  Dowl,  657. 
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OF  MOTIONS 


CHAP.  XVII. 

Sect.  IV. 
Op  Motions 
AND  Rules. 


SECT.  IV.— OF   MOTIONS,    RULES 
ABSOLUTE   OR   DISCHARGED, 

1.  Notice  of  motion  when  or  not 

necessary 570 

9.  Brief  to  counsel  with  affidavits, 

&c 571 

3.  Motion  to  what  Court 57  2 

4.  Motion  by  whom  to  be  moved  573 

5.  time  of  moving ib, 

6.  Second  motion,  when  or  not  per- 

mitted   574 

7.  Conduct  of  counsel  upon  moving 

for  a  rule  nisi 575 

8.  When  a  rule  is  absolute  in  the 

first  instance,  or  only  nisi . . .  576 

9.  When  costs  allowed  or  refused 

when  rule  nisi  absolute  io  fir&t 
instance 577 

10.  Forms  and  requisites  of  rule  nisi 

Forms  of  rules  nisi  in  cases 
of  irregularity 578 

11.  Statement  in  rule  nisi  of  the  time 

or  day  when  the  party  is  to 
show  cause 579 

12.  Rule  nisi  to  be  drawn  up  "  on 

reading  documents,  &c." ....     ib. 

13.  In  rule  nisi  for  irregulariry,  the 

precise  objection  to  be  stated 

14.  All  objections  to  be  stated  at  one 

time,  and  not  successively  . .  581 

15.  Role  nisi  to  state  to  whom  pay- 

ment to  be  made  or  deed,  &c. 
delivered ib, 

16.  As  to  rule  nisi  praying  cmU,  .  • .  bBt 

17.  When  an  immediate  stay  of  pro- 

ceedings to  be  prayed ib. 

18.  Of  amending  a  rule  nisi,  when 

or  not  allowed,  or  when  a  fresh 
rule  must  and  may  be  per- 
mitted    583 

19.  Of  service  of  copy  of  rule  nisi; 

affidavit  of  such  service  ....  ib. 
30.  When  service  need  not  to  be 

personal 584 

21.  When  service  must  be  personal  585 

22.  The  time  of  serving  rule  nisi ...  t6. 

23.  Of  enlarging  and  reviving  rules .  586 

24.  Notices  to  be  given  by  a  party 

against  whom  a  rule  has  been 
obtained,  and  of  his  intention 
not  to  resist  the  same,  or  to 
resist  only  in  part 587 

25.  What  party  to  show  cause  ....  588 

26.  Of  showing  cause  in  first  in- 

stance against  a  motion  for  a 


NISI,     SHOWING    CAUSE,     RULES 
COSTS,   ATTACHMENT,    &C. 

rule  nisi 589 

27.  SembU,  no  necessity  for  obtain- 

ing office  copy  of  the  rule 
nisi,  or  of  affidavits  in  support 
of  rule,  before  showing  cause     t&. 

28.  Of  swearing  affidavits  in  opposi- 

tion, and  showing  the  same  to 
the  counsel  in  support  of  the 
rule i^» 

29.  Brief  to  counsel  to  move  that  role 

nisi  be  absolute 590 

SO.  Brief  to  oppose  rule  691 

31.  When  or  at  what  time  a  role  nisi 

should  be  made  absolute  • . .  592 

32.  The  conduct  of  counsel  on  each 

side  in  preparing  to  support 

or  oppose  a  rule ih 

35.  Of  discharging  a  rule 593 

34.  Professional  conduct  of  barris- 

ters in  disposing  of  rules  nisi.  594 

35.  Arguments  upon  affidavits  and 

documents  in  support  of  rules 
nisi   ib» 

36.  Formal  objections  when  to  be 

taken 595 

37.  How  the  Court  or  judge  decides 

upon  coniicting  affidavits  . .  596 

38.  Of  making  a  rule  nisi  absolute, 

or  discharging  the  same  ....     ib. 

39.  Of  the  interlocutory  costs  of  mo- 

tions and  roles 597 

40.  Of  the  Court  imposing  terms. . .   601 

41 .  Terms  of  the  rule  absolute  ....     ib. 

42.  Notice  of  and  appointment  for 

taxing  interlocutory  costs  . . .  602 
43    The  master's  allocatur  of  costs. .     ib. 

44.  Of  eol'orcing  payment  of  interlo- 

cutory cosu  by  attachment.,     t^. 

45.  Care  essential  in  served  copies  .  603 
46  Personal  service  of  rules  and  al- 
locatur, and  leaving  copies  of 
each ib. 

47.  Personal  demand  by  a  party  en- 

titled to  receive  payment  •  . .  605 

48.  Affidavit  of  service,  and  motion 

and  rule  fur  attachment  when 
nisi  only,  or  when  absolute  in 
first  instance 606 

49.  Execution   of  attachment,  and 

who  exempt  or  discharged  . .  607 

50.  Interlocutory  costs,  when  reco- 

verable by  action ib. 

51.  Of  setting  off  interlocutory  costs    ib. 


1.  Notice  of  in- 
tended motion, 
(0 


We  have  considered  the  expediency  and  occasional  necessity 
for  a  notice,  as  well  of  irregularity  as  of  the  intention  to  apply 
to  the  Court  for  relief.  In  the  King's  Bench,  except  in  antici- 
pation of  motions  for  leave  to  file  a  criminal  information  against 


(/)  See  ante. 
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a  magistrate,  or  for  a  certiorari^  a  notice  of  motion  is  not  in 
general  necessary,  although  it  seems  advisable  to  serve  the 
same,  as  probably  more  inclining  the  Court  to  allow  costs,  (m) 
In  that  Court  it  is  not  necessary  even  for  the  purpose  of  obtain* 
ing  a  stay  of  proceedings  by  the  rule  nisi,  to  serve  any  notice 
of  motion  as  is  required  in  C.  P.  and  Exchequer,  (n)  In  C.  P. 
and  Exchequer  in  general,  unless  two  days*  notice  of  motion 
be  given,  and  affidavit  of  service  thereof  be  filed,  it  is  the 
practice  not  to  draw  up  a  rule  nisi  with  an  immediate  stay  of 
proceedings ;  (o)  and  Reg.  Hil.T.  I  &2  Geo  A.(p)  orders  that 
when  notice  of  motion  is  required  to  be  given  the  filing  "  of 
**  any  affidavits  in  support  of  the  application  shall  also  be  men- 
**  tioned  at  the  foot  of  the  notice  to  enable  the  parties  to  obtain 
*^  a  copy  therefrom."  But  it  is  said  that  this  direction  is  not 
strictly  observed  in  practice.  (7)  It  is  advisable  however  to 
serve  a  notice  in  pursuance  of  the  rule,  and  which  may  be  in 
the  subscribed  form,  (r) 

Formerly  in  C.  P.  and  Exchequer,  but  not  in  K.  B.  a  notice 
of  the  intention  to  move  for  judgment  as  in  case  of  a  nonsuit 
was  indispensable.  («)  But  now,  by  Reg.  Gen.  H.  T.  2  W.  4. 
r.  68,  "  a  rule  nisi  for  judgment  as  in  the  case  of  a  nonsuit  may 
**  be  obtained  on  motion  without  previous  notice,  but  in  such 
''  case  it  shall  not  operate  as  a  stay  of  proceedings.*^  In  respect, 
therefore,  of  this  last  qualification,  it  may  still  be  advisable  in 
all  the  Courts  to  give  notice  at  least  of  this  motion. 


CHAP.  XVII. 

Sect.  IV. 
Op  Motions 
AND  Rules. 


A  brief  is  to  be  prepared  for  counsel  as  instructions  to  move 
the  Court  for  a  rule.  This  should  consist  oifuU  copies  of  the 
affidavits  in  support  of  the  motion,  including  as  well  the  title  of 


<m)  AnU,  5f  7  to  533. 

(n)  Stratton  r.  Regan,  2  Dowl.  585, 
overraling  Fortacue  v.  Jofies,  id.  524;  2 
Areh.  K.  B.  4  ed.  994. 

(o)  Ante,  652,3;  Rolfe  ▼.  Brown,  1 
Hodges,  27;  Smith  v.   Wheeler^  ,\  Gale, 


16;  3  Dowl.  431,  S.  C;  Wam  v.  Bick- 
ford,  9  Price,  14;  Tidd,  491 ;  Dai,  Prac. 
137;  Price,  Prac.  290,  301. 

(p)  9  Price,  88. 

Iq)  Price,  Prac.  306. 


2.  Brief  to  € 
sel,  with  copiei 
of  affidavits  and 
documents,  and 
with  tbe  original 
affidavit  OM 
sworn,  and  do* 
cuments  an- 
nexed. 


(r)  In  tbe  Exchequer  of  Pleas. 

C  A.  B.  Plaintiff, 
Between  <  and 

(.  C.  D.  Defendant. 

Take  notice  that  this  Honourable  Court  will  be  moved  on next,  or  so  soon 

after  as  counsel  can  be  heard,  ibr  a  rule  to  show  cause  why  the  writ  of  summons 
issued  in  this  cause,  and  all  proceedings  thereon  should  not  be  set  aside  for  irregu« 
larity  with  costs;  and  that  in  the  mean  time  all  further  proceedings  be  stajed, 
and  the  £rounds  of  irregularity  are  as  follows  [here  ttate  them  explicitly,  ante,  529, 
note(%).J    Dated  the— day  of a. d.  1835.  Yours,  &c. 

To  Mr.  E.  F.  G.  H. 

Attorney  [or  "Agent**]  for  the  plaintiff.  Attorney  for  the  defendant. 

In  pursuance  of  Reg.  Hil.  1  6c  2  G.  4,  you  will  further  take  notice  that  in  support 
of  the  said  application  the  affidavits  of  the  said  C.  D.,  and  of  J.  K.  ha?e  been  duly 
filed  in  the  office  of ,  and  where  you  may  obtain  office  copies  of  such  affidaTits. 


(i)  ChesxeU  i.  Parkin,  2  Taunt.  48;  DBZ,Pr.79;  Tidd,  491, 765. 
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CHAP.  XVII< 

Sect.  IV. 
Of  MoTioHa 
AVD  Rules. 


the  Court  and  cause^  as  the  body  of  the  affidavits  to  the  end, 
inclading  also  the  jurat,  and  even  the  signature  and  copies  of  all 
documents  referred  to ;  verbatim  copies  of  each  will  be  found 
preferable  to  mere  abstracts,  and  in  general  this  is  to  be  ob- 
served^  even  as  regards  mis-spelUng.  Then  may  properly 
follow  a  suggestion  of  the  terms  in  which  the  rule  nisi  should 
be  drawn  up^  with  copies  of  any  statute  or  rule  of  Court  appli- 
cable to  the  motion,  and  extracts  from  reported  cases  when  the 
motion  is  attended  with  the  least  difficulty.  If  the  facts  are 
numerous,  it  may  be  advisable  to  assist  counsel  with  an  analy* 
sis  of  dates  and  material  facts,  arranged  in  natural  order  in 
a  column  under  each  other,  and  then  may  follow  an  exact  copy 
of  any  opinion  previously  given  in  favour  of  the  application^ 
with  observations  upon  the  whole.  This  should  be  delivered 
with  the  original  ajtdavits  to  the  counsel  as  early  as  possible 
before  the  day  when  he  is  requested  to  move  for  the  rule,  and 
such  original  affidavits  must  at  least  be  handed  to  the  counsel 
before  he  moves  the  Court,  so  that  he  may  hand  the  same 
into  the  Court  immediately  after  he  has  moved.  Whenever 
the  brief  with  private  observations,  if  handed  in,  might  by 
any  possibility  be  read  by  the  opponent  in  the  office,  as  has 
sometimes  occurred,  then  it  may  be  prudent  to  make  a  distinct 
motion  paper  with  the  terms  of  the  rule  nisi  marked  thereon, 
and  to  request  that  the  same  may  be  handed  into  Court  with 
the  original  affidavits,  and  the  original  brief  with  observations 
to  be  retained  by  the  counsel. 


3.  Motion  to 
what  Court. 


In  general,  a  motion  in  any  action  must  be  made  to  the  Court 
in  which  it  is  depending ;  and  we  have  seen  that  if  there  be 
several  actions  depending  at  the  same  time  in  two  Courts,  it  is 
then  necessary  to  apply  to  each,  although  the  ground  of  mo- 
tion be  precisely  the  same ;  because  one  Court  will  not  assume 
any  controul  over  the  proceedings  of  another  superior  Court  of 
co-extensive  jurisdiction,  (/)  as  where  actions  were  depending 
in  different  Courts,  and  it  became  necessary  to  apply  to  both 
for  relief  under  the  interpleader  act.  (u) 

If  a  motion  be  made  to  set  aside  a  warrant  of  attorney  which 
authorized  a  judgment  in  a  particular  Court,  or  if  a  judgment 
has  been  regularly  signed  in  such  Court,  the  motion  should  be 
to  that  Court,  though  if  the  judgment  had  been  irregularly 
signed  without  authority  in  another  Court,  the  latter  might  then 
set  aside  the  judgment,  though  it  could  not  order  the  warrant  of 
attorney  to  be  cancelled,  (x) 

(x)  Aute^  vol.  ii.  5S6 ;  Scwrfieid  t.  Gw^ 
Uutd,  6  £«»t,  S41,  ••       ^  T 
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The  4  &  6  W,  4.  c.  62,  s.  26,  authorizes  motions  in  an  action  CHAP.  xvii. 
depending  in  the  Common  Pleas  at  Lancaster  to  be  made  to    qk^Mo  ^^' 
either  of  the  Courts  at  Westminster,  (y)  and  Ri;lb». 

With  respect  to  original  motions  unconnected  with  and  not 
made  in  the  course  of  any  pending  action,  we  have  seen  that 
some  are  peculiar  to  each  Court,  and  can  only  be  made 
therein,  (z) 

In  general,  motions  to  be  actually  stated  to  the  Court  are  4.  Motion  by 
to  be  made  by  a  counsel,  and  in  no  case  by  a  person  acting  as  ^ho™  ^  b« 
an  attorney  for  another ;  and  although  in  chil  cases  a  party, 
when  plaintiff  or  defendant,  may  himself  move  or  address 
the  Court  without  the  intervention  of  an  attorney  or  counsel, 
it  is  otherwise  in  all  cases  of  a  criminal  nature,  when  no  one 
but  counsel  can  be  heard ;  and  a  motion  against  an  attorney, 
requiring  him  to  answer  matters  contained  in  an  aflSdavit,  (a) 
or  for  an  attachment  against  an  attorney  for  alleged  misconduct, 
must  be  made  by  a  barrister ,  who,  before  he  moves  the  Court, 
is  supposed  to  have  read  and  considered  the  affidavits,  and  to 
be  of  opinion  that  the  application  is  proper,  or  at  least  not 
improper,  {b)  In  one  case,  however,  where,  on  the  application 
of  a  private  individual  against  an  attorney,  it  appeared  that  the 
latter  had  been  guilty  of  gross  misconduct,  and  that  the  appli- 
cant required  the  immediate  protection  of  the  Court,  the  Court 
of  its  own  accord  directed  that  the  affidavits  should  be  an- 
swered, (c) 

With  respect  to  the  time  of  moving,  the  former  rules  and  5.  Time  of 
decisions  on  the  subject  will  be  found  collected  in  the  works  ™®^*"8- 
referred  to.  {d)  Motions  of  a  criminal  nature,  as  motions  for  a 
criminal  information,  or  requiring  an  attorney  to  answer  matters 
charged  against  him  in  affidavits,  ought  not  to  be  moved  within 
the  last  four  days  of  term,  because  it  is  improper  to  keep  a 
criminal  charge  against  any  person  once  promulgated  in  open 
Court  suspended  during  vacation  ;(^)  and  it  has  recently  been 
decided  that  a  rule  to  show  cause  why  an  attorney  should  not 
answer  the  matters  in  an  affidavit  imputing  misconduct  cannot 
be  moved  on  the  last  day  of  term.  (/)     But  when,  from  the 

(y)  Term  ▼.  Fiithxigh,  S  Dowl.  278 ;  rules  Tidd,  9th  ed.  497.  504 ;    t  Arch. 

Totter  ▼.  McM,  S  Dowl.  4S«.  K.  B.  4th  ed.   992  to  1007 ;    Chitiv's 

(z)  AnUf  part  iv.,  per  tot,  Sammarj  Prac.  105  to  107,  as  to  the  (att 

(a)  Ex  parte  Pitt,  2  Dowl.  439.  day  of  terra. 


(6)  Ex  parU  Fenn,  2  Dowl.  527.  (e)  Ex  parte ,  2  Dowl.  227 

(c)  Ex  parte  Pitt,  2  Dowl.  439.  (/)  ^  Turner,  3  Dow).  557. 

(d)  As  to  dajs  of  moving  and  hearing 
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CHAP.  XVII.  misconduct  of  one  of  the  parties  to  an  award,  the  submission 
Of'motiI'ns  ^"°^^  b®  ^^^^  &  f  ule  of  Court,  so  as  to  enable  the  opposite 
AND  Rum,  party  to  make  it  a  rule  of  Court  before  the  last  day  but  one  of 
the  term  after  the  award,  the  Court  will  on  that  day  grant  him 
a  rule  nisi,  dated  of  that  term,  but  to  show  cause  in  the 
next;  (g)  and  the  Court  will  not,  on  a  motion  made  on  the  last 
day  of  a  term  for  security  for  costs,  on  the  ground  that  the 
plaintiiF  is  abroad,  permit  it  to  be  drawn  up  with  a  stay  of 
proceedings ;  (A)  and  from  the  same  and  other  authorities  a 
rule  nisi  with  a  stay  of  proceedings  will  not  in  general  be 
granted  on  the  last  day  of  term,  though  in  cases  where  justice 
requires  a  speedy  decbion,  the  Court  will  sometimes  grant  a 
rule  on  the  last  day  of  term,  and  direct  cause  to  be  shown  in  a 
week  or  so  at  chambers,  (t) 

By  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  96,  it  was  ordered  "  that 
side-bar  rules  may  be  obtained  on  the  last  as  well  as  on  other 
days  in  term,"  and  which  rule  assimilated  the  practice  of  the 
King's  Bench  to  that  of  the  Common  Fleas.  (Jk) 

6.  Sieand  mo-  Further,  as  regards  time,  if  a  motion  has  been  once  made  in 
groand,'t!hcn  '^^P^^*  ^^  *  technical  obfectioH  to  proceedings,  and  such  motion 
or  not  per-        has  failed  on  account  of  a  defect  in  the  affidavit  in  its  support, 

mitted. 


the  Court  will  not  in  general  permit  a  second  motion  on  the  t 
objection,  although  supported  by  an  amended  affidavit  (/) 
There  is  an  ancient  rule  of  Hil.  T.  S  Jac.  1,  a.  d.  1G05,  (m) 
*^  That  if  any  cause  be  once  moved  in  Court  in  the  presence 
*'  of  counsel  of  both  parties,  and  the  Court  shall  thereupon 
"  make  an  order,  no  person  shall  afterwards  cause  the  same  to 
"  be  moved  contrary  to  such  rule  or  order,  under  pun  of  an 
''  attachment ;  and  the  counsel,  knowingly  making  such  motion, 
''  shall  not  be  heard  here  in  any  cause  during  the  same  term/' 
If  an  application,  founded  on  a  technical  objection^  has  been 
discussed  and  discharged  by  the  Court,  though  partly  on  ac- 
count of  the  insufficiency  of  the  affidavits,  the  party  cannot  in 
general  apply  again,  though  upon  additional  affidavits,  because 
parties  ought  to  come  prepared  with  proper  affidavits  in  the 
first  instance,  (n)  A  motion  to  set  aside  a  bail-bond,  on  the 
ground  of  misnomer  in  the  surname,  will  not  be  allowed  to  be 


{h)  Gro\ 


Perring,  S  Dowl.  98.  (1)  Finch  r.  Cocker,  S  Dowl.  S83. 

Gronow  v.  PoiuUr,  3  Dowl.  571 .  (m)  Tidd,  531 ;  «  Arch.  K.  B.  4di  cd. 

(t)iiiite,vol.iii.27;  Bowell  t.  Brudon,  999;  and  tee  KibbUwkiU  t.  J«jfrt^  1 

3  Dowl.  324.  Ctiitty's  R.  142. 

ik)  Tidd,  9th  ed.  498 ;  Jervis's  Rules,  (n)  Prtedy  ▼.    Maefmlaiino,  3  Dowl. 

69,  note  (1).  460 ;  1  Gale,  fO,  S.  C. 
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renewed,  (o)  nor  any  motion  founded  merely  on  a  technical  ob-  CHAP.  XVII. 

-•        /  V  Sect*  IV. 

jection.  (o)  Of  Motions 

But  there  are  cases  in  which  a  party  may  make  a  second  ap-  and  Rulfi. 
plication  to  the  Court  on  the  same  subject ;  and  this,  although 
he  has  not  paid  the  costs  of  a  former  rule  nisi,  which  had  been 
discharged ;  {p)  and  where  justice  may  require,  and  especially 
when  a  prior  motion  and  discharged  rule  were  founded  on  a 
new  act  or  rule,  and  the  party,  or  his  counsel,  or  attorney,  may 
have  been  misled,  and  failed  for  want  of  proper  materials,  (as 
an  affidavit,  when  necessary,)  the  Court  will  sometimes  reserve 
to  the  applicant,  on  refusing  or  discharging  a  rule,  leave  to 
him  to  move  again  on  proper  materials,  but  usually  imposing 
proper  terms ;(/?)  as  where  the  defendant  had  moved  for  a  new 
trial  before  the  under-sheriiF,  without  founding  his  rule  as 
required  on  an  affidavit  verifying  the  accuracy  and  identity  of 
the  imder-sheriff's  notes ;  in  which  case,  although  the  Court 
discharged  the  prior  rule,  they  gave  the  party  leave  to  move 
again,  on  producing  the  proper  materials,  {q) 

On  moving  the  Court  for  a  rule  nisi  in  a  new  or  difficult  7.  Conduct  of 
case,  it  is  in  general  advisable  to  state  the  grounds  and  |5^°fJJ*,^rJ5J!^' 
reasons  against  as  well  as  for  the  application,  and  to  endeavour  nUi. 
to  obtain  the  opinion  of  the  Court  or  single  judge  in  favour  of 
the  application,  notwithstanding  he  is  in  full  possession  of  all 
the  difficulties  and  objections,  because  if  he  grant  a  rule  nisi, 
notwithstanding  the  suggested  difficulty,  he  will  be  better  pre- 
pared and  more  disposed  when  cause  is  shown  correctly  to 
appreciate  the  arguments  on  each  side,  and  consequently  a 
favourable  result  will  be  more  probable ;  and  if  the  opinion  of 
the  judge  should  be  strongly  unfavourable  in  the  first  instance 
on  moving  for  a  rule  nisi,  it  may  not  be  expedient  to  incur  the 
risk  of  drawing  up  the  rule  when  reluctantly  granted,  and 
afterwards  having  the  rule  discharged,  perhaps  with  costs,  and 
still  more  because  counsel,  by  uniformly  adopting  such  explicit 
and  honourable  course,  may  justly  acquire  a  general  cha- 
racter for  candour,  of  the  utmost  importance,  not  only  to 
himself  but  his  clients,  when  by  concealment  of  an  objection 
for  the  mere  temporary  advantage  of  obtaining  a  rule  nisi,  he 
would  not  only  prejudice  that  character,  but  also  when  the 
judge  hears  the  objection  raised  for  the  first  time  by  the  op- 


(c)  F'mch  V.   Co^,  «  J^°'!''  ^^ »     ^  Tyom\.^  533,  S.  C.^ 
and  -w    .  -  •^     . 


see  Wamer  v.  Wood,  3  Dowl.  262.  (9)  Jcknttm  v.  WtlU,  2  Crom.  &  M. 

0>)  WiUon,  V.  Chafnb€r$,  1  Harr.  116  j     428. 
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CHAP.  XVII.  ponent,  when  showing  cause,  he  perhaps  might  then  give  it 
O^'^MoJioNs  ^^^^  weight  than  if  he  had  heard  it  together,  with  its  appro- 
AWD  RuLea.    pnate  answer  in  the  first  instance,  (r) 


8.  When  a  rale  It  is  important  for  counsel,  who  have  not  had  much  expe- 
^e  fiw"£-*"  "cnce,  well  to  inform  themselves  upon  the  varying  and  some- 
stance  or  onlj  what  complex  practice  relating  to  the  question  when  or  not  a 
m8i.(i)  motion  or  rule  is  to  be  absolute  in  the  first  instance.  («)     In 

general  the  officers  of  each  Court  are  peculiarly  well  informed 
upon  this  branch  of  practice,  and  exceedingly  obliging  in  the 
communication  of  their  knowledge. 

By  the  long  established  practice  of  the  Courts,  and  by  some 
express  rules,  many  motions  and  rules  granted  thereon  are  ab- 
solute in  the  first  instance,  i.  e.  instantly ^  whilst  others  are  only 
nisi,  i.  e.  not  to  become  absolute,  unless  on  a  certain  day 
named  in  the  rule  cause  be  shown  to  the  contrary  by  the  op- 
ponent, {s)  and  the  latter  are  differently  framed.    Some  become 
absolute  on  the  very  day  named,  unless  sufficient  cause  to  the 
contrary  be  shown  on  that  very  day ;  and  if  the  counsel  do 
not  on  such  exact  day,  show  cause  or  arrange  with  the  oppo- 
nent's counsel  to  bring  the  rule  on  for  discussion  on  a  subse- 
quent day,  the  rule  nisi  will  become  absolute  on  that  very  day, 
and  he  cannot  be  heard  to  the  contrary  even  on  the  next 
morning.  (/)    But  more  generally  rules  nisi  require  cause  to  be 
shown  on  a  named  day,  in  which  case  the  opponent  has  the 
cause  be' shown,  whole  of  that  day,  and  therefore  the  rule  cannot  be  made  abso- 
lute until  on  or  after  the  next  day,  and  then  or  on  some  day 
afterwards  counsel  must  move  that  it  be  absolute,  or  it  would 
never  be  so.     The  opponent's  counsel  has,  however,  a  strict 
right  (though  rarely  exercised,  and  never  without  previous  no- 
tice of  the  intention  to  do  so,)  to  show  cause  on  the  very  day 
named  in  the  rule  nisi,  provided  he  has  in  reasonable  time  before 
shown  his  affidavits  in  answer  to  the  counsel  who  is  to  support 
the  rule.     In  general,  the  counsel  who  is  to  show  cause  against 
a  rule  nisi  takes  care  to  apprize  the  counsel  in  support  of  the 
rule  that  he  is  instructed  to  do  so,  and  hands  to  him  any  affida- 


When  a  role 
may  be  moved 
absolute,  or 


(r)  Perhaps  exceptions  might  be  al- 
lowed, if  perchance  it  should  ^mn  occur 
that  a  single  judge  will  not  hear  any 
lengthy  statement  from  counsel,  on  moving 
for  a  rule  nisi,  in  which  case  it  has  been 
known  that  the  mere  suggestion  of  a  diffi- 
culty, though  clearly  answerable,  would 
induce  the  judge  to  refuse  a  rule  nisi. 
There  was  a  time  when  if  motions  were 
made  before  a  certain  single  judge,  rules 
nisi  were  frequently  refused,  but  which 


the  full  Court  in  Banc  afterwards  granted. 
Hence  it  was  then  necessary  to  avoid  any 
motion  to  that  judge  for  any  rule  nisi, 
but  application  was  made  to  the  full 
Court. 

(i)  Tidd,  480,  485 ;  «  Chiity's  Arch. 
K.  B.  4th  ed.  992  to  1008,  where  see 
the  rules  of  each  description  enumerated, 
and  see  post. 

(t)  Bagnall  v.  Shipham,  1  Cromp.  & 
J.  ,^77 ;  Jervis*s  Rules,  70,  a. 
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vits  intended  to  be  used  on  showing  cause ;  (f)  after  which  it  CHAP.  XVU. 
is  usual  to  evince  great  courtesy  between  the  respective  coun-    o/MoTioia 
sel,  each  studying,  as  far  as  professional  duty  will  permit,  not    awd  Rulks. 
to  bring  on  the  rule  for  discussion  until  it  suits  the  convenience 
of  each  counsel,  and  still  more  that  of  the  Court.     But  when 
a  rule  moved  for  in  one  term  is  drawn  up  to  show  cause  in  the 
next  term,  or  is  enlarged  till  the  next  term,  it  is  then  put  into 
the  peremptory  paper  in  which  all  such  rules  are  apportioned 
usually  a  certain  number  for  each  of  the  first  five  or  six  days 
in  such  next  term,  and  regularly  cause  must  be  shown  on  the 
very  day  ;  and  if  inadvertently  either  side  neglect  by  counsel 
then  to  appear  and  support  or  resist  the  rule,  and  in  conse- 
quence it  be  disposed  of,  the  Court  will  not,  in  favour  of  a  mere 
technical  objection,  afterwards  permit  it  to  be  opened  and  dis- 
cussed, («)  though  sometimes  exceptions  are  allowed. (x) 

The  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  102,  directs  that  an  order 
upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspection 
of  the  Court  Rolls,  on  the  application  of  a  copyhold  tenant, 
may  be  absolute  in  the  first  instance,  upon  an  affidavit  that  the 
copyhold  tenant  has  applied  for  and  been  refused  inspection. 
But  it  has  been  decided  that  that  rule  only  applies  when  an 
application  has  been  made  in  a  cause  depending^  and  not  to  an 
ex  parte  application  in  other  cases,  (j/)  A  rule  for  judgment 
against  the  casual  ejector  must  be  nisi,  if  not  moved  for  until 
the  second  term  after  the  service  of  the  declaration  in  eject- 
ment. (2)  A  rule  for  an  attachment  for  nonpayment  of  costs, 
pursuant  to  the  master's  allocatur  on  a  taxation  between  attor- 
ney and  client,  is  only  nisi  in  the  first  instance ;  but  if  the  ap- 
plication be  for  an  attachment  for  nonpayment  of  costs  be- 
tween party  and  party ,  then  it  may  be  absolute  in  the  first 
instance,  {a) 

The  Reg.  Gen.  Trin.  T.  17  G.  3,  in  the  King's  Bench,  as 
to  attachments,  prescribes  when  or  not  the  rule  shall  be  nisi  or 
absolute  in  first  instance.  (6) 

It  has  been  the  practice  in  C.  P.  {c)  and  the  Exchequer,  (cQ  9.  When  coats 
and  it  seems  also  of  K.  B.  {e)  not  to  compel  a  party  who  moves  Ju^atand  when 

■  rule  ni»i  is  rc- 

(0  AnU,  551 ,  bbi.  It  may  be  advisable  (t)  Doe  ▼.  Roe,  1  Gale*  15.                     fused  in^r<t  tn- 

for  the  attorney  resisting  a  rule  nisi  to  (a)  Green  v.  Light,  S  Dowl.  578,  see  stance. 

caase  this  to    be  carefully  done  on  the  post. 

day  befure  that  on  which  the  rule  can  be  (Jb)  Post,"  Of  Motions  for  Attachments." 

moved  absolute,  for  it  frequently  occurs  ^c)  Waldron  ▼.  Norris,  2  Bla.  R.  769  ; 

that  great  difficulties  arise  in  commani-  Tidd,  503. 

cations  between  the  counsel  themselves.  (d)  Fitch  v.  Green,  2  Dowl.  439. 

(u)  Warner  t.   Wood  and  another,  3  (e)  Anonymous,  %  Chitty's  Rep.  241, 

Dowl.  S62.  where  Bay  ley,  J.  expressed  bis  regret  that 

SembUi  see  the  same  case.  such  was  the  practice. 


a 


£x  parte  Best,  3  Dowl.  38. 
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CHAP.  xvn.  for  a  rule  nisi  which  is  refused,  to  pay  costs  to  his  opponent, 
oVmotwns    ^^^   shows  cause  by  counsel  in  the  first  instance,  in  conse- 
AWD  RpLBs.    quence  of  a  previous  notice  of  motion ;   and  hence  it  is  not 
usual  for  practitioners  in  general  to  incur  the  expense  of  in- 
structing counsel  to  oppose  an  application  until  after  a  rule 
nbi  has  been  served. 


10.  Fomui  and 
reqaisites  of 
rales  oisi. 


A  -rule  nisi,  and  the  copy  thereof  served,  should  be  properly 
intituled  or  described  in  the  margin  in  the  cause  with  the  full 
Christian  and  surnames  of  all  the  plaintiffs  and  all  the  defend- 
ants, and  even  the  appearance  of  the  opponent  by  counsel  will 
not  cure  the  omission,  (e)  The  names  of  the  parties  should  also 
be  very  accurately  stated;  and  where  a  rule  absolute  had  been 
drawn  up,  stating  the  names  of  the  defendant  (as  Calver  for 
Calvert)  incorrectly,  an  attachment  having  been  obtained,  the 
Court  set  the  latter  aside  with  costs  merely  on  account  of  such 
small  error  in  a  letter,  and  although  the  defendant  had  pro- 
mised to  pay  the  debt ;  (/)  and  it  would  seem  that  if  in  the 
title  the  Christian  name  be  transposed,  as  ''  Mary  Ann"  instead 
of  *'  Ann  Mary,"  the  irregularity  would  be  &tal.  (g)  The 
usual  forms  of  a  rule  nisi  for  setting  aside  proceedings  for  irre- 
gularity are  subscribed,  and  may  be  readily  applied  to  any 
case  that  may  arise.  (A) 


.8 


(e)  Wood  ▼.  Critehfidd,  S  Tyr.  935. 

(/)  SmUh  V.  Calvert,  S  Dowl.  276; 
Wood  T.  Cntchfield,  3  Tyr.  «S6 ;  and  see 
PooU  ?.  Pombrey,  3  Tyr.  387,  that  the 
transposhion  in  the  title  of  an  aflSdavit 
annexed  to  a  plea  in  abatement  of  the 


names  forming  the  Christian  name  of  one 
of  the  defendants,  aa  "  Mary  Ann,"  for 
"  Ann  Mary,"  is  fatal,  so  that  the  Coart 
on  motion  set  aside  tlie  plea." 
(g)  Poole  V.  Pembrey,  3  Tyr.  387. 


Usnal  form  of 
rule  nisi  for 
setting  aside 
proceedings  for 
trre^u(arily  in 
K.  B.  or  Ex- 


The  like  in  C. 
P. 


(h)  In  the  King's  Bench  [or  "Exchequer  of  Pleas."] 

A.  B.  1  The day  of ,  1835. 

agst.  >     Upon  reading  the  affida?it  of  6.  H.,  it  is  ordered  that  the  plaintiff,  [or 
C.  D.  3  "  defendant,"]  upon  notice  of  this  rule  to  be  giren  to  him  or  his  attorney, 

shall,  upon ,  show  cause  why  the  [here  Hate  the  proceeding  to  be  tet  osule,]  in  thia 

cause,  and  all  further  proceedings  should  not  be  set  aside  for  irregularity,  with  cosu 
to  be  taxed  by  the  master ;    and   that  in  the  meantime  all  further  proceedings  be 

stayed.     On  the  motion  of  Mr. . 

By  the  Court. 


In  the  Common  Pleas. 

A.  B.  "J  The day  of ,  a.  d. . 

agst.   >    Upon  reading  the  affidavit  of  G.  H.,  it  is  ordered  that  the  plaintiff,  [or 

C.  D.  y*  defendant,"]  upon  notice  of  this  role  to  be  given  to  him  or  his  attorney. 

shall  show  cause  to  this  Court,  on next,  why  the  [nawu  of  the  ffroeeedimg  t»  be  m 

adde]  in  this  caose  should  not  be  set  aside  for  irregularity;  and  why  the  phintiff[flr 
"  defendant"]  should  not  pay  to  the  defendant  [mt  "  plaintiff,"  or  "bis  attomev,'^  bis 
costs  of  and  occasioned  by  this  application  to  the  Court,  to  be  taxed  by  one  of  toe  pro- 
tboQotaries  of  this  Court ;  and  in  the  meantime,  and  until  this  Coart  shall  otherwisa 
Older,  let  all  farther  proceedings  in  this  cause  be  stayed. 

On  the  motion  of  Serjt. for  the  defendant,  [or  *'  plaintiff."] 

By  the  Coort 
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With  respect  to  the  statement  in  a  rule  nisi  of  the  day  or  CHAP.  XVII. 
time  when  the  opponent  is  to  show  cause,  it  varies  according  to  qf  m^otions 
the  supposed  time  that  will  be  reasonably  required  to  obtain  awd  Rules, 
affidavits  in  answer  to  the  rule,  which  must  obviously  depend  ii.  Statement 
on  many  circumstances,  and  principally  the  distance  of  the  the  time  or  day 
opponent's  residence  from  town.     In  the  Kins's  Bench  a  rule  7*>«"  ^^  P«"^ 

.  .  .  11  .  1  1  -  IS  to  show 

nisi  m  a  ioum  cause  usually  requires  the  other  party  to  snow  caote. 
cause  on  the  fourth  day,  exclusive  of  the  day  of  obtaining  the 
rule ;  but  if  the  defendant  reside  or  be  in  the  country,  not  far 
off,  then  the  sixth  day,  though  if  very  distant,  then  the  tenth 
day.(t)  In  the  Common  Pleas,  and  in  all  the  Courts,  to- 
wards the  end  of  the  term,  in  a  town  cause,  the  rule  is  fre- 
quently drawn  up  to  show  cause  in  two  days  inclusive,  but  if 
the  affidavits  be  long,  or  the  matter  arose  in  the  country,  the 
rule  is  commonly  drawn  up  to  show  cause  in  about  a  week.  (£) 

In  drawing  up  rules  nisi,  if  the  application  is  in  part  founded  is.Rulenbi 
on  what  appears  in  the  proceedings  or  pleadings  in  the  cause,  !?on*^reidrnV 
or  matters  of  record  before  the  Court,  the  rule  should  state,  documents  and 

that "  upon  reading  the  affidavit ^f and  of ,  {concisely  **''*»• 

*'  describing  the  documents)  the  opponent  is  required  to  show 
**  cause,  &c.  ;**  and  in  that  case,  but  not  otherwise,  the  Court 
may  proceed  on  the  documents  without  the  affidavit,  if  de- 
fective. (/)  And  in  the  Court  of  K.  B.  (though  it  is  otherwise 
in  C.  P.,)(f7»)  a  rule  nisi  to  set  aside  an  award  must  expressly 
state  and  describe  all  documents  intended  to  be  referred  to  on 
argument ;  and  the  rule  must  be  drawn  up  "  on  reading  the 
"  affidavit  of  Y.  Z.,  and  a  copy  of  the  award  of  G.  H.,  Esq." 
and  not  "  on  reading  the  paper  writing  hereunto  annexed," 
although  it  be  afterwards  sworn  that  such  writing  was  a  copy  of 
the  award,  (n)  And  the  Court  of  K.  B.  refused  to  amend  a 
rule  defective  in  this  respect,  but  permitted  a  fresh  rule  to  be 
moved  for.  (n)  So  in  the  Exchequer  a  rule  nisi  for.  setting 
aside  mesne  process  in  proceedings  to  outlawry  should  be  drawn 
up  "  on  reading  the  original  writ."  (o)  But  in  support  of  an  ap- 
plication to  the  Court  to  set  aside  a  judge's  order,  it  suffices  if 
the  affidavit  state  the  substance  of  the  order,  without  setting  it 
out  verbatim  or  annexing  a  copy,  (p) 

Great  care  must  be  observed  in  drawing  up  a  rule  (especially  13.  The  precise 

■ — eroond  of  ob- 

(0  ilnonynKWj,  i  Cbitt.  R.  S7< ;  Tidd,  119;    3  Dowl.  349,    S.  C. ;   rale  nisi  jection  to  be 

499 ;  2  Arch.  K.B.  4  ed.  994.  amended  in  Eicbequer,  Levit  t.  DavUon,  precisely  stated. 

(h)  Tidd,499.  SDowl.  27«. 

(0  Haworth  r.Hvbenty,  3  Dowl.  465  ;  (n)  Sherry  r.  Oaket,  1  Harr.  &  WoU. 

Gale,  47 ;  differ.  Prmer,  %  Dowl.  21,  119;  3  0owl.  349,  S.  C. 

22.  (o)  Lfwif  ▼.  DavMon,  3  Dowl.  272. 

(m)  Shtny  y.  Oakn,  1  Han.  &  Woll.  (p)  Skgrley  r.Jacobt,  3  Dowl.lOl. 
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AVD  Rules. 


^^Ec^'. iv^^*  '"  '"'^^  ^^^^  *^  ®®*  *®^^®  '^"y  P*^*"*  ^^ *^®  proceedings  for i rr^gK- 
Of  Motions    iarity,)  to  State  Ihe  exact  proceeding  objected  to,  or  object  tl  be 
prayed ;  (q)  thus  where  the  rule  nisi  was  "  to  show  cause  why 
^'  the  service  of  a  writ  should  not  be  set  aside  for  irregula- 
^'  rity/'  and  it  appeared  on  showing  cause  that  there  was  no 
irregularity  in  the  time  or  manner  o{  service  of  the  copy  of  the 
writ)  but  that  the  real  objection  was  that  the  copy  served^  as 
well  as  the  writ  itself,  were  defective  in  not  stating  the  date  of 
the  writ,  the  rule  was  discharged  with  costs,  Bayley,  B.  ob- 
serving, that  had  the  motion  been  to  set  aside  ^'  the  writ  and 
service,"  or  "  the  writ  or  service,"  the  Court  might  have  dis- 
charged the  rule  as  to  the  service,  and  made  it  absolute  as  to 
the  writ ;  but  as  no  part  of  the  rule  was  correct  in  its  terms,  it 
could  not  be  sustained,  (r)     So  where  incorrectly  a  motion  was 
made  merely  to  set  aside  an  execution  on  a  warrant  of  attorney, 
the  Court  held  that  could  not  be,  because  the  judgment  and 
warrant  of  attorney  were  admitted  to  be  good,  and  there  was  no 
separate  objection  to  the  execution  itself,  (s)  And  it  seems  advis- 
able to  state  in  the  affidavit  or  rule  nisi  all  the  objections  which  it 
is  proposed  to  rely  upon.  (/)     It  may  frequently  be  advisable, 
when  the  affidavits  in  answer  or  the  decision  of  the  Court  can- 
not certainly  be  anticipated,  to  draw  up  a  rule  nisi  in  the  aUer- 
native,  as  to  show  cause  *'  why  a  verdict  for  the  plaintiff  should 
"  not  be  set  aside  and  a  nonsuit  entered,  or  why  the  verdict 
^'  should  not  be  reduced  and  entered   for  nominal  damages 
^*  only."  In  such  a  case,  if  the  plaintiff  think  that  he  cannot  sus- 
tain the  verdict  in  toto,  he  should  give  notice  accordingly^  for  if 
be  show  cause  generally,  and  the  Court  should  order  the  verdict 
to  be  reduced  as  prayed,  he  will  not  be  entitled  to  bis  costs  of 
showing  cause  against  the  rule.  («)     Every  rule  nisi,  or  the 
iiffidavit  on  which  it  is  founded,  when  the  regularity  of  the  op- 
ponent's proceedings  are  objected  to,  must  distinctly  specify 
such  objections,  in  order  that  the  opponent  may  prepare  to  show 
cause,  (x)    And  if  a  rule  nisi  be  drawn  up  to  set  aside  interlo- 
cutory judgment  for  irregularity,  it  cannot  afterwards  be  made 
absolute  or  supported  on  a  different  ground,  as  that  the  judg- 
ment was  signed  against  good  faith,  but  the  Court  under  the 
circumstance  discharged  the  rule  without  costs,  (y) 


(<0  Ante,  ▼ol.  iii.  277,  278. 

(r)  Utuker  y.  Jarmaine,  3  Tyr,  381  ;  1 
Dowl.  654,  S.  C;  Tidd.  9th  ed.  161. 

(»)  Per  Bay  ley,  B.  in  1  Dowl.  655, 
iupra,  i.e.  no  particular  objection  to  the 
writ  of  execution  itself  being  stated,  an 
objection  to  the  warrant  of  attorney  or 
the  jodgoicnt  should  have  been  stated. 


and  the  motion  should  have  been  to  set 
them,  or  one  of  them,  aside. 

it)  Supra,  577,  580,  and  to),  iii.  tf7, 
278,  279. 

(u)  hV Andrew  v,  Adam,  1  Bing.  N.  C. 
270 ;  3  DuwI.  120,  S.  C. ;  pan,  587,  588. 

(x)  Aliven  ▼.  Fumivat,  2  Dowl.  49. 

(y)  Smih  V.  Ckrke,  2  DowL  218. 
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Some  rules  nisi  must  embody  a  statement  of  all  the  objections  CHAP.  XVII. 
intended  to  be  relied  upon  when  arguing  in  support  of  the  rule,    of'motio'ns 
Thus,  as  regards  annuities,  Reg.  Trin.  T.  42  Geo.  3,  of  King's    and  Rules. 
Bench,  expressly  orders,  that  '^  where  a  rule  to  show  cause  is  14.  All  objec- 
"  obtained  for  the  purpose  of  setting  aside  an  annuity  the  se-  ^Q^^^^^^Ledlt^ 
**  veral  objections  thereto  intended  to  be  insisted  upon  by  the  once,  and  not 
**  counsel,  at  the  time  of  making  the  rule  absolute,  must  be  "^®"**®*y' 
"  stated  in  the  rule  nisi;**{s)  and  the  same  practice  prevails  in 
the  other  Courts.(2:) 

So,  by  express  rule  of  JCing's  Bench,  "  where  a  rule  to  show 
"  cause  is  obtained  to  set  aside  an  award,  the  several  objections 
*'  thereto  intended  to  be  insisted  upon  at  the  time  of  making  such 
*^  rule  absolute  must  be  stated  in  the  rule  to  show  cause  */'  (a) 
and  the  like  practice  prevails  in  the  Court  of  Exchequer,  (6) 
though  in  the  Common  Pleas  the  rules  as  drawn  up  do  not  state 
that  they  are  made  on  reading  the  awards  or  other  documen- 
tary evidence  annexed,  (c)  And  as  well  in  King's  Bench  as  in 
Exchequer  the  rule  seems  to  extend  as  well  to  an  arbitrator's 
certificate  in  lieu  of  an  award  as  to  a  formal  award,  but  each 
Court  will,  in  case  of  a  mistake,  permit  an  amendment  of  the 
terms  of  the  rule  nisi.  (J)  It  is  therefore  incumbent  on  the 
applicant's  attorney  as  well  as  his  counsel  in  these  particular 
cases,  to  take  great  care  that  all  the  proposed  objections  be 
explicitly  stated  in  the  rule  nisi  before  it  is  served.  It  seems 
also  essential  in  all  affidavits,  motions,  and  rules  nisi,  for  sup- 
posed irregularity,  to  bring  forward  and  state  to  the  Court  and 
the  opponent  aU  the  then  existing  objections,  for,  at  least  as 
respects  a  summons,  we  have  seen  that  several  successive  appli- 
cations will  not  be  permitted,  unless  where  a  new  ground  of 
objection  has  arisen  since  the  previous  application.  (^)  On 
referring  a  rule  to  the  master,  if  it  be  expected  that  his  per- 
sonal examination  of  a  party,  instead  of  receiving  affidavits, 
will  probably  elicit  the  truth,  the  Court  should  be  requested 
that  it  be  part  of  the  rule  of  reference  to  the  master,  that  he 
be  at  liberty  to  receive  viva  voce  testimony,  without  which  be 
could  only  proceed  on  affidavits ;  but  if  the  rule  has  not  been 
so  drawn  up,  the  Court  will  not,  after  the  master  has  made  his 
report,  alter  the  rule  or  refer  it  back  to  him.  (/) 

(s)  See  Rule.  2  East,  dl9 ;  Tiddi  5^.  as  to  amendments  of  rules,  2  Arcli.  K.  B. 

(«)  Reg.  E. T.  2  Geo.  4,  K.  B.  j  4  Bar.  4th  edit.  959,  995. 

&  Aid.  .W9  ;  2  Chitty's  R.  376  ;  and  see  («0    Per  Patleson,   J.,  m  Slierry  ▼. 

Tidd,  845,  for  the  decisions  on  this  rule.  Oake$,  1  Harr.  &  Wol.  120. 

(6)  As  to  Exchequer,  Tidd,  844,  845;  {e)  Ante,  559,   note   (u)  ;    Smith   v. 

Smith,  V.  Briscoe,  11  Price,  57  ;  WatkinM  Clarke,  t  Dowl.  «78  ;  2  Arch.  K.  B.  4th 

V.  PhiUpots,  1  M'Clel  &  Y.  394.  edit.  994.  998. 

(0  WhatUy  v.  Morland,  2  Dowl.  249  j  (/  )  Noy  v.  Reifnoldt,  1  Hair.  &  Wol. 

Watkint  V.  PhiUjwts,  1  M'Clel.  &  Y.  394;  14 ;  4  Nev.  &  Man.  483. 

VOL.  III.  P  P 


Digitized  by 


Google 


58g 


OF  MOTIONS 


CHAP.  XVII. 

Smt.  IV. 

Op  Motions 

AMD  Rules. 

15.  Rule  nisi  to 
state  to  Mr  horn 
inoiie^  to  be 
paid,  or  deed, 
&c.  delivered* 


A  rule  nisi  relating  to  the  payment  of  money  should  in  ge- 
neral require  payment  to  the  party  entitled  to  the  same,  if  in 
this  country,  or  his  agent  named  in  the  rule,  or  to  his  attorney 
in  London,  or  in  the  country ;  so  as  afterwards,  when  the  rule 
has  been  made  absolute,  to  avoid  diflSculty  in  an  authorised 
person  making  the  proper  demand  without  incurring  the  ex- 
pense of  a  formal  power  of  attorney.  (/) 


16.  As  to  rale 
nisi  praying 
costs. 


When  the  party  applying  to  the  Court  to  set  aside  proceed* 
ings  for  irregularity  or  for  any  other  purpose,  is  confident  of 
success,  he  should  by  the  express  terms  of  his  rule  nisi  pray 
costs;  because  the  general  rule  is  not  to  make  a  rule  absolute 
with  costs,  unless  they  were  prayed  by  the  rule  nisi ;  but  if  the 
result  be  doubtful,  or  if  costs  are  a  subordinate  consideration, 
then  it  may  be  desirable,  at  least  in  rules  nisi  to  set  aside  pro* 
ceedings  for  irregularity,  not  to  pray  costs ;  {g)  for  if  costs  be 
prayed,  and  the  rule  be  afterwards  discharged,  the  party 
moving  will  then,  by  the  express  rule  in  King's  Bench,  Mich. 
T.  37  Geo.  3,  have  to  pay  costs  as  a  matter  of  course. (j^) 
On  the  other  hand,  if  a  rule  be  drawn  up  in  the  alternative, 
and  the  applicant  fail  on  the  substitntial  question,  he  will  not  be 
entitled  to  the  costs  of  the  rule,  although  he  succeed  upon  one 
of  the  grounds,  and  his  opponent  will  then  have  costs,  if  he 
duly  gave  notice  that  he  only  intended  to  resist  the  untenable 
part  of  the  rule ;  {h)  and  certainly  as  a  general  rule,  and  as 
regards  costs,  it  is  better  to  ask  no  more  by  a  rule  than  it  is 
confidently  expected  the  Court  will  decide  the  applicant  is  en- 
titled to.  (A)  But  the  subject  of  costs  will  presently  be  more 
fully  considered,  (i) 


17.  Of  a  rule 
nisi  directing  an 
%mmediat9  stay 
of  proceedings. 


In  the  Exchequer,  even  under  the  first  section  of  the  inte^ 
pleader  act,  1  &  S  W.  4,  c.  58,  the  Court  will  not,  in  granting 
a  rule  nisi,  order  an  immediate  stay  of  proceedings,  unless  no- 
tice of  motion  has  been  given ;  (Jc)  but  towards  the  end  of  a 
term  the  Court  will  sometimes,  when  justice  requires,  on  that 
account  direct  the  rule  to  be  drawn  up  to  show  cause  at  cham- 
bers ;  {k)  and  we  have  seen  that  the  Court  of  Common  Pleas 
also  refuse  a  stay  of  proceedings,  unless  notice  of  the  applica- 


(/;  Dennett  t.  Pan,  3  Dowi.  6S%  ;  and 

fNWt. 

ig)  See  express  rule  in  K.  B.  Mich. T. 
37  Geo.  3,  poU,  **  Costs;"  Cook  ▼.  Allen, 
3  Tyrw.  380  ;  RxiaU  v.  'Emmerum,  2  Crora. 
&  M.  468  ;  The  King  v.  Sheriff  of  MiddU- 
tex,  t  Dow  I,  b,  6,  where  see  the  rule  as 
stated  b^  Barley,  B.,  in  Tilley  t.  Henly, 


1  Chitty's  Rep.  136. 

(h)  M' Andrew  v.  Adam,  1  Harr.  &  WoL 
270 ;  3  Dowl.  UO,  S.  C. ;  tee  (urtber  •• 
to  costs  ill  this  case,  pott,  597, 

(0  Pott,  597  to  608. 

(k)  Per  Parke,  B.,  in  Smkh  ▼.  ITWr. 
1  Gale.  15.  16;  3  Dowl.  431;  JerrU's 
Holes,  55>  note  (a). 
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tion  has  been  given; (2)  but  that  in  King's  Bench  the  settled  CHAP.XVii. 
practice  is  without  any  notice  of  motion  to  grant  a  rule  nisi    of^MotioIcs 
with  an  immediate  stay  of  proceedings. (wi)    In  this  case  the    andRulkj. 
rule  nisi  should  not  be  drawn  up  requiring  the  opponent  to 
show  cause  why  all  proceedings  should  not  be  stayed,  but  con- 
clude peremptorily  with  an  instant  order  of  the  Court  that  the 
proceedings  be  stayed,  as  thus,  "  In  the  mean  time  all  pro- 
ceedings are  to  be  stayed."  (n) 

We  have  seen  that  in  the  King's  Bench,  if  a  rule  nisi  in  support  is.  Amend- 
of  a  technical  objection  be  defective,  the  Court  will  not  permit  ™,tr^when^a  " 
an  amendment,  but  when  justice  requires  the  Court  will  en-  lowd.orwhcn 
large  the  rule,  and  give  time  to  move  for  a  fresh  rule;(o)  and  ormaj  bt  ob- 
in  the  Exchequer  a  rule  nisi  for  setting  aside  proceedings  in  ^"c^* 
outlawry  may  be  enlarged,  amended,  and  again  served,  {p)    It 
ia  laid  down,  however,  as  the  general  practice,  that  if  a  rule  or 
order  of  the  Court  be  drawn  up  wrong  by  mistake  in  the  office, 
the  Court,  upon  application,  will  order  it  to  be  corrected ;  {q) 
and  recently,  where  the  Christian  and  surname  were  trans- 
posed by  mistake  in  an  order  of  reference,  the  Court  allowed 
an  amendment,  (r) 

The  rule  nisi  having  been  obtained,  a  very  accurate  copy  19.  or  service 
thereof,  and  of  all  annexations,  if  any,  must  be  made  and  served  **^"  ^^?  ^^,^^ 

'  'J'  rule  nisi  and 

on  the  party  against  whom  the  rule  has  been  obtained,  and  if  affidavit  of  sach 

the  copy  served  be  not  intituled,  or  be  inaccurately  so,  as  not  '®^**^'W 

exactly  in  the  full  Christian  and  surnames  of  all  the  plaintiffs 

and  defendants  in  the  cause,  then  even  the  appearance  of  the 

party  served  by  counsel  will  not,  it  has  been  considered,  aid 

the  omission.  (0    It  is  expressly  ordered  by  Reg.  Gen.  Hil.  T. 

8  W.  4,  reg.  61,  "  that  it  shall  not  be  necessary  to  the  regular 

*'  service  of  a  rule  that  the  original  rule  should  be  shown,  unless 

'*  sight  thereof  be  demanded,  except  in  cases  of  attachment,'' 

which  rule  similates  the  practice  of  Common  Pleas  to  that  of 


(0  Roffe  V.  Brown,  1  Hodges's Rep.  97 ;  ^  Dowl.  435. 
atact  531 ,  570,  571.  (p)  Lnoii  ▼.  Damson,  3  Dowl,  271. 

(m)  Ante,  571.  {q)  Tidd,  9th  edit.  506;  Lopes  v.  D# 

(n)  See  forms,  ante,  57S.  Tuiet,  8  Taant.  71 1. 

(o)  AnU,  574,  575 ;  Sh$rry  ▼.  Oaka,  1  (r)  Fric€  v.  Jamet,  2  Dowl.  435. 

Harr.  &  Woll.  1 19 ;  3  Dowl.  3i9,  S.  C. ;  as  (s)  See  in  general  as  to  tervict  of  rales, 

to  anendments  of  a  role  of  reference  to  ante,  Tidd,  500 ',  t  Arch.  K.  B.  4th  edit, 

arbitration,  Evan»  ▼.  Senor,  5  Taunt.  e6t ;  995. 

Grimttont  ▼.  Be//,  4  Taunt.  S54  ;  Vari'         (t)  Wood  ▼.  Critchfield,  1  Croro.  &  M. 

nail  ▼.  Howard, «  Chitty's  Rep.  29 ;  Raw-  7« ;  3  Tjrw.  R.  235 ;  1  Dowl.  587  ;  Smith 

tree  v.  King,  5  Moore,  167  ;  Rex  ▼.  Bing-  v.  Calvert,  2  Dowl.  276 ;  Clothier  v.  Est, 

ham,  1  Crom.  &  J.  245 ;  Price  v.  James,  3  M.  &  Scott,  2l6 ;  2  Dowl.  731,  S.  C. 
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CHAP.  XVII.  King's  Bench,  (u)  It  is,  however,  always  advisable  to  produce 
O^^MoTiosi  ^^^  tender  the  original  to  the  party  for  inspection,  and  to  cfe- 
ANo  RtJLSB.  liver  to  him  the  copy  at  the  same  time ;  a  mistaken  delivery  of 
the  original  rule  instead  of  the  copy  has,  however,  been  deemed 
suflScient  service,  (x)  We  have  seen  that  by  express  rules  in 
King's  Bench  and  Exchequer  an  attorney  residing  out  of  Lon- 
don, and  within  ten  miles,  must  appoint  a  place  of  service  within 
a  mile,  where  he  may  be  served  with  rules,  &c.  (y)  And  the 
cases  when  a  rule  may  be  served  by  sticking  it  up  in  the  office 
have  also  been  stated,  (z) 

so.  When  ler-  In  general  a  rule  nisi  may  be  served  either  personaUy  on  the 
n«dno™bcper-  P^rty  Called  upon  to  show  cause  any  where,  or  on  his  wife  or 
•onal.  servant  at  his  residence ;  and  unless  inspection  of  the  original 

be  demanded,  it  need  not  be  produced,  except  in  cases  of  at- 
tachment ;  (a)  and  service  of  a  rule  nisi  on  one  of  several  joint 
defendants,  who  had  previously  suffered  judgment  by  default, 
and  thereby  admitted  joint  liability,  suffices  ;  (b)  and  the  Court 
of  King's  Bench  granted  a  rule  nisi  to  compute  principal  and 
interest  on  a  bill  of  exchange,  to  be  served  on  the  porter  of  the 
Junior  United  Service  Club»  on  an  affidavit  that  the  bill  had 
been  accepted  payable  there,  and  that  deponent  believed  de^ 
fendant  was  a  member  of  such  club,  &c.  (e)  But  when  the 
service  is  on  a  third  person,  the  connection  as  wife  or  servant 
of  the  party  must  be  shown ;  and  an  affidavit  of  service  on  a 
laundress  or  person  at  the  house  or  chambers  of  the  party, 
without  swearing  that  he  or  she  was  then  the  servant  or  inmate  of 
such  party,  will  not  suffice,  (d)  And  service  on  the  landlady  of  a 
defendant,  not  being  his  servant  or  his  inmate,  is  insufficient; (a) 
and  the  service  of  a  rule  nisi  to  compute,  by  putting  it  under 
the  door  of  the  defendant's  chambers,  is  not  sufficient,  although 
the  laundress  stated  that  the  defendant  would  probably  have 
the  rule  in  the  course  of  the  day,  the  Court  saying,  "  Putting 
"  the  rule  under  the  door  is  not  of  itself  sufficient.  It  does 
''  not  appear  here  that  the  deponent  might  not  have  gone  to 
"  the  chambers  another  time  and  found  them  open.'*  (f)    Al- 


<u)  Jervis's  Roles.  55,  (a) ;   and  tee         (6)  Figgins  ▼.  Ward,  9  Cr.  &  M.  494. 

Holmet  ▼.  SenicTt  7  Bing.  162.  (c)  Ridgway  v.  Bayntm,  9  Dowi.  18S. 

(x)  Leafy,  Jones,  S  Dowl.  515.  {d)  Alantm  v.  Waiker,  3  Dowl.  t58  ; 

(y)  Ante,  56S,  564.  Stratton  r.  Howhas,  S  Dowl.  25;  Yfarrm 

(0  Ante,  564.  v.  Smiih,  2  Dowl.  216 ;  Snath  v.  Sfnitr, 

(a)    TJdd,    9th   ed.   500;     Hall    ▼.  2  Dowl.  231;    Kent  v.  Jonc^  S  DowL 

Franklin,  2   Price's  Rep.  4;    and  see  210. 

Reg.  Gen.  Hil.  T.  4  W.  4,  rcg.  51,  ante,         (e)  Gardner  v.  Green,  3  Dowl.  343. 

583.  (/)  Strutton  ▼.  Hau^,  3  Dowl.  25. 
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though  the  defendant  himself  may  have  gone  away,  yet  if  his  CHAP.  XVII. 
family  remain  living  at  his  house,  the  leaving  a  rule  nisi  there     of^Motioni 
for  him  with  his  wife,  servant  or  inmate,  is  a  su£Scient  service,    and  Rules. 
without  any  previous  leave  of  the  Court,  (g)    And  where  a 
party  is  already  in  contempt,  it  is  not  necessary  that  a  rule 
calling  upon  him  to  answer  it  should  be  personally  served,  (h) 

It  has,  however,  long  been  considered  an  established  rule  f  i.  When  the 
that,  io  bring  a  party  into  contempt,  a  copy  of  the  rule  must  !|^J^a^" 
be  per$onaUy  served  upon  him,  even  though  he  be  an  attorney, 
and  also  that  the  original  rule,  being  the  very  act  of  the  Court, 
be  at  the  same  time  shown  to  him ;  (f )  and  in  cases  of  attach^ 
mentf  Reg,  Gen.  Hil.  T.  2  W.  4,  reg.  51,  we  have  just  seen 
impliedly  requires  production  of  the  original  rule,  although  not 
demanded; (A)  and  many  years  ago  the  Court  of  King's 
Bench  refused  to  grant  a  rule  to  dispense  with  personal  service 
of  the  master's  allocatur  for  costs,  with  a  view  to  an  attachment 
on  an  a£Sdavit  that  the  defendant  kept  out  of  the  way  to  avoid 
being  served ;  (/)  and  although  there  has  been  a  recent  deci- 
sion to  the  contrary,  (m)  yet  in  one  of  the  latest  reported  cases 
on  the  subject  the  Court  held  that  that  decision  was  erroneous, 
and  that  personal  service  could  not  be  dispensed  with.  (»)  And 
to  ground  a  motion  for  a  contempt  in  disobeying  a  rule  of  Court, 
it  is  not  only  necessary  to  produce  and  show  to  the  party  the 
original  rule,  but  also  to  deliver  him  an  exact  copy  of  such 
rule,  (o)  although  the  delivery  to  the  party  of  the  original 
rule  by  mistake,  instead  of  a  copy,  was  holden  sufficient  ser- 
vice. (/?) 

If  the  attorney  or  party  has  left  his  residence,  and  it  is  not 
known  where  he  is  gone,  then  upon  an  affidavit,  showing  suffi- 
cient exertion  to  discover  where  he  is  gone,  but  not  otherwise, 
the  leaving  a  copy  of  the  rule  nisi  at  the  last  place  of  abode, 
and  sticking  up  another  copy  in  the  office,  may  suffice,  except 
in  cases  of  attachment,  (q) 


(g^  Payett  v.  Hill,  %  Bowl.  688.  In  ikt  matter  of  -^ — ,  Gent.  1  Dowl.  k 

?S)  Levy  V.  Duncombe,  1  Gale,  60.  Ry*  3C9» 

(i)  Tidd,  500  ;  R.  ^.SmUkico,  S  T.  R.  (m)  Green  v,  Prouer,  2  Bowl.  99 ;  and 

351  ;  Rod  v.  Deer,  7  Dowl.  &  Rj.  6iS  ;  see  Weston  ▼.  Faulkner,  2  Price's  Rep.  91  i 

Parker  y.  Burgess,  3  Nev.  &  Man.  36  ;  K.  v.  Fowey,  5  Dowl.  &  Ry.  614. 

WooUison  V.   Hodgson,    S  Dowl.  178;  (n)  fToofiiAm  t.  Hodgson,  3  Dowl.  178  j 

Stan^ell  v.  Towen,  1  Cr.  M.  &  Rose.  88,  1  Crom.  M.  &  R.  89,  expressly  over- 

DYerruling  Green  r.  Prosser,  2  Dowl.  99 ',  rolins  Green  v.  Proiser,  S  Dowl.  99. 

and  Allier  v.  Newon,  id,  582.  (o)  Parkin  ▼.  Burgess,  3  Nev.  &  Man. 

(k)    ilfi(e,583;  Holmes  ▼.  Senior,  7  36. 

Bing.  16S.  (p)  Leaf  ▼.  Jones,  3  Dowl.  315. 

(I)  Anonymous,  1  Cbitty's  Rep.  503  ',  (j)  Mudie  v.  Newman,  %  Dowi.639« 
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Sect.  IV. 
Or  Motions 

AND   RUT.RS. 

ftt.  The  time 
of  serving  the 
rule  nisi. 


25.  Ofen*- 
Urging  and  re- 
▼iving  rules,  (y) 


Ag  soon  as  practicable  after  the  Court  have  granted  a  rule 
nisi,  it  should  be  drawn  up  by  the  proper  officer,  who  wiD 
oblige  by  expedition  when  necessary,  as  when  a  sale  under  an 
execution  is  apprehended ;  and  a  copy  should  be  made  and 
carefully  examined,  and  served  upon  the  opponent's  attorney, 
and  all  other  persons  who  may  be  about  to  proceed,  especially 
when  the  rule  by  its  terms  is  to  operate  as  a  stay  of  proceed- 
ings ;  and  in  all  cases  if  the  service  be  delayed  so  long  as  not 
to  leave  sufficient  time  to  obtain  office  copies  of  the  affidavits, 
and  prepare  others  in  answer,  and  to  instruct  counsel  to  show 
cause  before  the  appointed  day,  the  Court  will  as  of  course 
enlarge  the  rule  however  urgent  the  object  of  the  application 
may  be.  And  a  service  at  a  great  distance  from  London  of  a 
rule  nisi  on  the  very  day  when  the  party  was  thereby  required 
to  show  cause,  is  much  too  late,  and  the  rule  must  be  enlarged, 
and  the  enlarged  rule  served  again,  (r)  Indeed,  if  the  rule  be 
not  served  in  a  reasonable  time  for  these  purposes,  the  party 
who  obtained  the  same  would  not,  on  his  affidavit,  which  must 
show  the  time  and  place  of  service,  be  allowed  to  move  the  rule 
absolute,  but  must  himself  apply  to  enlarge  the  rule,  and  as  soon 
as  possible  must  serve  such  enlarged  rule,  and  not  attempt  to 
move  to  make  the  same  absolute  until  a  reasonable  time  has 
elapsed  after  such  service  of  the  enlarged  rule.  The  service  of  a 
rule  nisi  even  to  compute  (which  is  considered  much  of  course), 
at  York,  on  the  very  day  cause  was  by  the  terms  of  such  rule 
to  be  shown,  was  holden  insufficient  to  move  absolute  upon,  al- 
though  ten  days  had  elapsed  since  the  actual  service  on  that 
day.  {s)  And  no  rule  can  be  served  on  a  Sunday,  (i)  nor  be- 
tween 10th  August  and  24th  October,  (ii)  nor  after  nine  o'clock 
at  night  in  either  of  the  Courts,  {x) 

By  the  long  established  practice  of  the  King's  Bench,  a  rule 
might  be  enlarged  by  the  counsel  for  the  opponent  applying  to 
the  Court  for  that  purpose,  sometimes  on  a  mere  suggestion  of 
time  being  required,  and  without  affidavit  or  notice  of  the  ap- 
plication, and  even  in  the  absence  of  the  applicant's  counsel 
But  in  the  Common  Pleas  notice  of  the  intention  to  apply  to 
enlarge  the  rule  was  always  required,  (x)  Now  Reg.  Gen. 
Hil.  T.  2  W.  4,  reg.  97,  orders  that  "  a  rule  may  be  enlarged 


{: 


(r)  FarreU  ▼.  Dale,  ft  DowJ.  13. 

(,)  Id. 

h)  M'luham  v.  Smith,  8  T.  R.  86. 

(u)  Ante,  vol.  iii.  100. 

<i)  Reg.  Gen.  Hil.T.  2  W.  4,  r.  50, 
see  the  rule,  ante,  vol.  iii.  100 ;  Jenria's 
Rules,  55,  note. 


(y)  See  in  general,  ante,  vol.  iii.  99. 

(s)  Tidd.  484,  498,  50«,  50S,  semhU, 
for  the  reasons  stated  in  Uie  context,  the 
former  practice  of  the  Cbmmon  Fl^' 
was  in  some  respects  more  cooTOueBt 
than  the  present. 
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if  the  Court  think  fit  without  notice, '\{a)  so  that  now  the  prac-  CHAP.  XVII. 
tice  in  all  the  Q)urts  is  similar  to  the  former  practice  in  the  of'&Iotioms 
King's  Bench.  It  has,  however^  been  objected  that  this  ena-  and  Rules. 
bles  a  party  opposing  a  rule,  even  without  any  affidavit  of  just 
cause,  to  enlarge  it  in  the  absence  of  the  party  who  obtained 
the  rule,  and  without  affording  him  an  opportunity  of  resisting 
8uch  enlargement,  and  which  frequently  may  be  attended  with 
inconvenience,  if  not  injury ;  for  the  counsel  instructed  to  make 
the  rule  absolute  sometimes  does  so,  not  being  aware  of  the 
enlargement,  or  he  uselessly  prepares  to  do  so ;  and  in  rules 
nisi  for  relief,  prejudicial  delay  sometimes  ensues,  and  it  is 
therefore  contended  that  the  former  practice  in  the  Common 
Pleas  was  preferable.  It  was  not  the  practice  formerly  to  serve 
enlarged  rules,  because  both  parties  being  by  their  counsel 
before  the  Court  when  the  enlargement  took  place  were  suffi- 
ciently apprized  thereof;  (b)  but  now  as  the  enlargement  may 
take  place  in  the  absence  of  the  opponent,  it  would  seem  that 
he  ought  to  have  a  copy  of  the  enlargement  forthwith  served 
upon  him. 

If  a  rule  be  drawn  up  to  show  cause  in  one  term,  it  ought 
regularly  to  be  disposed  of  in  that  term,  or  the  party  who  ob- 
tained the  rule  should  take  care  to  move  the  Court  to  enlarge 
the  rule  until  the  next  term,  and  so  on  from  term  to  term,  (c) 
But  if  he  omit  to  do  so,  although  he  cannot  otherwise  move  to 
make  it  absolute  in  the  following  term,  yet  he  may  in  general 
then  move  upon  the  former  affidavit  and  materials  to  revive  his 
rule  and  call  on  the  opponent  to  show  cause  in  that  term,  {d) 

A  rule  may  be  revived  if  it  has  not  been  enlarged  or  made 
absolute  in  due  time;(e)  and  although  it  is  too  late  on  the  last 
day  but  one  of  a  term  to  move  to  make  absolute  a  rule  nisi 
which  had  been  drawn  up  to  show  cause  in  the  previous  term, 
yet  on  such  last  day  but  one  of  the  second  term  a  rule  may  be 
obtained  to  show  cause  on  the  first  day  of  the  third  term, 
provided  such  rule  be  served  before  nine  o'clock  on  such  last 
day  but  one  of  the  second  term.  (/) 

If  a  party  has  been  served  with,  or  had  intimation  of  a  24.  Notices  to 
motion  or  a  rule,  which  he  resolves  not  even  in  part  to  resist,  parf^agamst* 
he  should^  to  prevent  an  increase  of  costs  by  any  further  pro-  whom  a  rui« 


(«)  See  Jcrris's  Rales.  69,  note  (a).        Obs.  ftS6 ;  ante,  vol.  iii.  99. 
lb)  Tidd,  500,eiles  1  Soiith's  R.  199.  (e)  Id,  ibid. ;  Tidd,  50«. 

(e)  See  io  general  as  to  enlarging  and  (J)  Smith  v.  CoiUvr,  S  Dowl.  100  )  9 


reviving  a  role,  onto,  part  v.  vol.  iii.  9:^.         Legal  Ob.  ^^6. 
(d;  Smith  Collier,  3  Dowl.  100 ;  9  Legal 
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^^s^^'  rv^^'  ceedings,  serve  a  written  notice  on  the  attorney  who  has  ch- 
op Motions  tained  the  rule,  that  he  consents  to  the  application,  and  will 
AHP  RuLEg.    p^y  jjjjy  ^^gjg  ^jj^^^.  ^^^  ^^  payaWc  on  receiving  a  bill ;  and  he 

t^n^^ofhMn-  ^^^"'^  ^^^^  ^^  ^^  ^^^  required,  and  tender  the  probable 
teniiun  nut  to  amount  of  costs  ;  after  which,  if  the  attorney  who  obtained  the 
"*to  resUt'only  '"*®  should  take  no  notice  of  the  application,  and  instruct 
in  part.  Counsel  to  make  the  rule  absolute,  the  party  to  oppose  the  rule 

should  make  an  affidavit  of  the  offer,  and  instruct  counsel 
merely  to  resist  the  payment  of  costs,  and  to  pray  costs  of 
showing  cause,  (g)    But  the  party  guilty  of  the  irregularity 
must  take  care  not  to  propose  any  unreasonable  terms ;  for  if 
he  do,  the  opponent  may  proceed  to  make  his  rule  absolute 
with  costs.  (A)    As  where  a  defendant,  having  been  arrested  on 
a  defective  affidavit,  obtained  a  rule  nisi  for  cancelling  the  bail 
bond,  whereupon  the  plaintiff's  attorney,  properly  to  save  ex- 
pense, offered  to  consent  to  a  judge's  order  to  the  same  effect 
as  in  the  rule,  except  as  to  the  costs  of  the  rule,  which  he 
insisted  should  be  costs  in  the  cause,  which  being  rejected, 
the  rule  was  moved  absolute,  and  the  plaintiff's  counsel  urged 
that  afler  such  offer  the  defendant  ought  not  to  have  the  costs 
of  moving  absolute ;  but  the  Court  said,  "  If  you  had  ofiered  to 
pay  the  costs  of  the  rule  nisi,  that  would  have  been  so  ;  but  as 
that  was  not  the  case,  the  rule  must  be  absolute  with  costs/' (A) 
If  a  rule  nisi  prays  too  much,  or  in  the  alternative,  and  the 
party  to  show  cause  assents  to  the  rule  being  in  part  absolute, 
but  resists  the  residue,  then  he  should  serve  a  distinct  written 
notice  accordingly,  in  which  case,  if  the  party  persist  in  endea- 
vouring to  make  the  whole  rule  absolute,  but  fail  as  to  that 
part  properly  resisted  by  the  opponent,  then  he  may  have  to 
pay  the  costs  sustained  by  that  party  in  showing  cause  to  such 
part,  or  at  least  so  much  of  the  costs  would  be  costs  in  the 
cause,  (t)     If  a  party  show  cause  against  an  entire  rule,  and 
the  rule  nisi  be  made  in  part  absolute,  then,  although  the 
party  showing  cause  do  so  with  effect  as  to  a  part,  yet  unless 
he  has  given  notice  as  above,  he  will  not  be  allowed  any 
costs.  (^) 

t5.  v^hat  party      A  party  upon  whom  a  rule  does  not  expressly  call  to  show 
to  »boir  cattse.   gj^gg  jg  ^^^^  because  he  has  been  served  with  a  copy  of  such 


{g)  Ante,  3S4,  580 ;  Clarke  t.  Crock*  Adam,  1  Bing;  N.  C.  f 70 ;  S  Dowl.  Itf ; 

f- '/.  3  Do%v].  693.  and  see  Clarke  v.  Crockford,  3  Dowl.  693. 

^  A)  Clarke  ▼.  Croekferd,  3  Dowl.  693 ;  (k)  Id.  Und. ;  but  sec  Rou^  r.  Thmf' 

uHte,  5S4.  son,  cited  in  5  DowL  ttft 


(i)  Per  Tiodal,  C.  J.,  in  M'Andnw  v. 
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rule,  obliged  to  appear  and  show  cause ;  and  if  he  do,  the  CHAP.  XVII. 
Court  will  not  give  him  his  costs  of  appearing;  (Z)  for  he    Qp^Motions 
ought  to  rest  satisfied  that  the  Court  will  not  make  a  rule  ab-    amp  RuLKg. 
solute  against  him  unless  he  has  been  expressly  made  a  party 
in  the  rule  nisi.(Q 

Unless  in  cases  where  a  defendant  has  given  notice  of  mo-  te.  Of  showing 
tion,  in  order  to  obtain  a  stay  of  proceedings,  or  in  cases  where  ^otioiifHrst* 
a  stay  of  proceedings  would  be  seriously  injurious  to  a  plaintiff,  instance,  or 
it  seems  not  to  be  expedient  for  him  to  show  cause  by  counsel  ^^i^  ''"^ 
in  the  first  instance ;  because  the  costs  of  showing  cause  in  the 
first  instance  are  not  in  general  allowed,  although  a  rule  be 
refused.  (iTi) 

Before  showing  cause,  it  is  said  that  the  opponent  must  oI>-  fr.  Of obuining 
tain  an  office  copy  of  the  rule  nisi,(n)  and  also  of  the  affidavits  ^^^^^^d'ol 
filed  in  support  of  the  rule,  and  that  otherwise  counsel  cannot  the  affidavits  m 
be  heard;  («)  but  as  the  opponent  must  have  been  served  with  a  bcfore'sh^owkig 
copy  of  the  rule  nisi,  the  ground  on  which  it  is  supposed  he  cause. 
must  obtain  an  office  copy  of  such  rule  seems  to  have  been 
always  questionable ;  and,  probably,  as  we  have  seen  that  the 
practice  of  requiring  office  copies  of  the  affidavits  in  support 
of  a  rule  has  of  late  not  been  adhered  to,(o)  so  also  the  neces- 
sity for  obtaining  an  office  copy  of  the  rule  may  now  be  ques- 
tionable.    One  useful  object  in  requiring  official  copies  might 
be  to  secure  accuracy  of  the  documents  to  be  produced  on  the 
discussion ;  but  probably  the  real  motive  was  the  payment  of 
fees  to  the  officers  who  made  the  copies. 

We  have  in  a  prior  page(j9)  considered  the  requisites  of  ss.  Of  swearing 
and  time  of  swearing  affidavits  in  opposition  to  a  motion  or  affidavits  m  op. 

®         ^  *^*^  ,        position,  and 

rule  nisi.(/;)    These  having  been  obtained  are  not,  excepting  showing  the 
in  the  case  of  affidavits  after  a  rule  has  been  enlarged  until  J^nj^hitop- 
a  following  term,  in  general  filed  in  the  office  until  the  rule  has  portoCtherute* 
been  argued  and  disposed  of;  but  the  counsel  who  is  to  show 
cause  keeps  them  until  a  reasonable  time  before  the  rule  is 


(0  Johnsm  ▼.  Mtnriott,  2  Crom.  &  M.         (n)  Tidd,  9th  edit  501. 
185 ;  t  Dowl.  S4S,  S.  C.    See  the  satne         (o)  AnU,  551,  555;  Foy  ▼.  Pitt,  K.  B. 

principle  in  HtncoHh  v.  Habbenty,  3  Dowl.  Uil.  T.  1635|  9  Legal  Obs.  269  ;  where 

457.  the  Court,  after  consulting  the  clerk  ot 

(m)  Ante,  557 ;    2  Chitty's  B.  241 ;  the  rules,  thought  that  as  according  to  the 

Fitch  V.  Green,  2  Dowl.  459;  Grove  v.  modern  practice  it  had  not  in  all  cases 

Parker,  id,    628 ;    Begbie  ▼.  Orenvillt,  been  held  necesiarj  to  take  sach  copied, 

3  Dowl.  504,  Kd  quare  the  Tprinci^U  of  it  could  not  be  required  in  that  instance* 
the  practice  of  refusbg  costs  in  siich  a         (p)  Ante,  553. 
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CHAP*  xvn.  argued,  when  he  usually  delivers  such  affidavits  to  the  counsel 

OrlMoTioiiB    ^  support  of  the  rule.    If  the  affidavits  are  lengthy,  it  is  pro- 

Awp  RutM.    per  in  courtesy  that  the  counsel  showing  cause  should  autho- 

rixe  the  former  to  have  a  copy  promptly  made  for  his  private 

use,  taking  care  to  have  back  the  original  before  the  time  of 

argument. 

t9.  Brief  to  Considerable  care,  attention,  and  skill,  maybe  essential  in 

tbaftralenuTbe  P^P^ring  the  briefs  for  or  against  a  rule  nisi  when  the  affida- 
vits are  lengthy,  or  the  points  to  be  discussed  are  new  or  in- 
tricate. 

In  Mupport  of  the  rule  the  original  brief  with  its  annexations 
should  always  be  delivered  to  the  counsel,  whose  own  notes 
thereon  may  refresh  his  memory ;  and  such  brief  will,  if  framed 
as  before  recommended,  contain  exact  copies,  and  not  mere 
abstracts  of  the  affidavits  and  documents  filed,  and  reference 
to  authorities  in  support  of  the  rule.    Next  should  be  delivered 
to  the  same  counsel  a  brief,  or  instructions  to  move  to  make 
the  rule  absolute,  with  a  left-hand  margin  throughout  for 
such  counsel's  annotations.    To  this  should  be  so  annexed  as 
to  be  readily  detached,  the  original  rule  nisi  and  the  ori^nal 
affidavit  of  service  of  a  copy  thereof;  so  that  should  any 
question  arise  as  to  the  terms  of  the  original  rule  or  of  the 
affidavit  of  service,  the  counsel  may  be  able  instantly  to  hand 
the  same  to  the  Court  or  one  of  its  officers  to  be  read.    The 
private  brief  absolute  will  then  contain,  Jirtiy  a  copy  of  the 
rule  nisi ;  Meeondty^  a  copy  (not  a  mere  abstract)  of  the  affidavit 
of  service ;  thirdly ^  very  accurate  and  carefully  examined  copies 
of  all  the  affidavits  and  documents  in  support  of  the  rule  nisi; 
for  it  frequently  has  occurred  that  great  confusion  arises  from 
Want  of  due  care  in  such  copies ;  fourthly ^  a  copy  of  any  au- 
thorities or  observations  referred   to  in  the  original  brief; 
fifMy^  a  statement  of  any  observations  made  by  the  judge  or 
judges  on  granting  the  rule  nisi ;  sixthly,  a  statement  of  any 
subsequent  circumstances,  as  any  enlargement  of  the  rule  nisi, 
Ac.  and  at  whose  instance,  and  a  copy  of  any  enlarged  rale; 
and,  seventhly,  if  the  opponent  has,  as  sometimes  laudably  oc- 
curs, delivered  to  the  applicant's  attorney  copies  of  his  affida- 
vits to  be  used  on  showing  cause,  then  the  same  copies  of  sudi 
affidavits  should  be  given  with  short  observations  in  the  margin 
on  any  particular  parts ;  eighthly,  there  may  be  more  parti- 
cular observations  on  each  affidavit^  and  extracts  from  or  re- 
ferente  to  any  statute,  rule  of  Courts  or  decision  for  or  against 
the  rule  being  made  absolute;  and  ninthly,  observations  as  to  tha 
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eoiis  to  be  prayed  for  or  resisted  by  either  party;  and  tmikly^  CHAP.XYIT. 
a  concise  chronological  analysis  of  dates  and  important  events    o/NTortoirs 
in  column  will  frequently  materially  assist  the  counsel.  Aitp  Rum. 

But  it  is  to  be  regretted  that  too  often  there  is  not  sufficient 
facility  afforded  by  practitioners  in  furnishing,  or  permitting  to 
be  taken,  copies  of  the  affidavits  in  opposition.  In  general  the 
counsel  who  has  to  oppose  a  rule  should  hand  over  his  affida- 
vits, and  not  object  to  the  counsel  in  support  of  the  rule  having 
a  copy  thereof  promptly  made,  so  as  to  enable  him  with  more 
fiicility  to  comment  on  such  affidavits;  and  it  is  prudent  for 
every  attorney  who  has  to  support  a  rule,  in  the  morning  of  the 
day  before  the  rule,  according  to  its  terms,  might  be  discussed, 
i.  e.  on  the  morning  of  the  day  named  in  the  rule,  to  attend 
the  Court,  and  ascertain  from  his  counsel  whether  he  has  ob« 
tained  any  affidavits  that  he  may  have  copied,  and  immediately 
have  them  copied;  and  such  copy  with  the  original  should 
be  delivered  to  his  counsel  as  early  as  possible  the  Bame  even* 
ingf  together  also  with  the  above  suggested  observations  on 
the  terms  of  such  affidavits.  Without  having  such  copies,  it 
will  occur  in  the  multiplicity  and  hurry  of  business,  especially 
towards  the  end  of  a  term,  that  a  counsel  having  to  support  a 
rule,  and  having  had  a  very  cursory  perusal  of  the  affidavits  in 
answer,  which  he  has  been  obliged  to  return,  will  have  great 
difficulty  in  recollecting  dates  and  precise  circumstances,  which 
if  he  have  copies  before  him  he  can  obviously  state  readily 
and  with  confidence  of  accuracy. 

The  brief  or  instructions  to  oppoee  a  rule  nisi  should,  for  so.  Brief  to  «f- 
greater  security  and  in  avoidance  of  all  possible  objections,  '"^  *' 
have  annexed,  in  a  manner  readily  to  be  detached,  an  office 
copy  of  the  rule  nisi,  and  also  office  copies  of  the  affidavits  in 
support  of  the  rule^  though  we  have  seen  that  these  are  not 
perhaps  strictly  necessary,  (q)  The  original  affidavits  in  op 
position  should  accompany  the  brief.  The  private  brief  nhoxAd 
first  contain  a  copy  of  the  rule  nisi ;  secondly,  full  and  very 
exact  copies  of  all  afiidavits  and  documents  filed  in  support  of 
the  rule;  ihirdlff,  a  copy  of  any  enlarged  rule;  fourthly,  a 
copy  of  all  affidavits  in  opposition ;  fifiUyy  observations  on  the 
affidavits;  eixtkly,  a  chronological  compact  analysts  of  the 
dates  and  most  material  points  sworn  to  be  the  same  as  in  thii 
brief  to  support  the  rule;  and  Seventhly,  references  to  the 
statutes,  rules,  and  decisions  applicable  to  the  particular  case; 

(9)  AiUe,  589. 
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CHAP.  XVII.  We  have  in  b  prior  page  stated  some  cases  when  a  rule  is 
Of  Motions  ^'^^y  "^^^'  ^^  when  it  beconies  absolute  of  itself^  unless  cause  be 
AWD  Rules,    shown^  and  when  a  rule  continues  open  until  counsel  has  moved 

31.  When  or  at  to  make  it  absolute  or  discharge  it.  (q) 

nW  8hoaid*be  **      '^^^  distinction  in  the  Exchequer  is  between  some  rules  (then 

moved  abaolate.  improperly  called  nisi)  (r)  which  became  absolute  on  a  certain 
day,  unless  cause  be  shown  on  that  day,  (as  is  the  form  of  a 
rule  in  the  Exchequer  for  costs  of  the  day,)  and  a  rule  strictly 
nisi,  and  in  form  requiring  cause  to  be  shown  on  a  certain  day, 
in  which  case  the  day  after  that  mentioned  in  the  rule  is  the 
day  for  showing  cause,  {i)  In  the  former  case,  at  least  in  the 
case  of  a  rule  nisi  for  costs  of  the  day  for  not  proceeding  to 
trial  pursuant  to  notice,  if  counsel,  though  previously  instructed, 
do  not  show  cause  on  the  very  day,  or  arrange  with  the  coun- 
sel who  obtained  the  rule,  not  to  bring  on  the  rule  for  discus* 
sion  until  both  agree  upon  the  time  of  disposing  of  it,  he  will 
be  too  late  on  the  next  day,  and  if  the  rule  has  in  due  course 
become  absolute,  the  Court  will  not  open  it  or  allow  him  to 
show  cause,  {s) 

St.  The  conduct      Before  the  rule  is  discussed  each  counsel  should  make  YAxa*^ 
cLa  "Ide'in"      ^^  master  of  every  part  of  the  affidavits,  and  make  his  own 
preparing  to      analysis  of  dates  and  principal  events,  and  be  ready  instantly 
pMeTruic."^"    to  point  out  to  a  line  where  any  particular  allegation  affirma- 
tive or  negative  will  be  found.    He  must  also  take  a  compara-^ 
tive  view  of  each  affidavit,  contrasting  the  negative  allegations 
with  those  in  the  affirmative,  so  as  to  attain  a  certain  view  of 
each,  and  by  private  annotations  be  fully  prepared  at  any 
instant,  without  loss  of  time,  to  show  to  the  Court  the  exact 
result,  and  concisely  to  comment  on  the  same  as  well  as  upon 
any  peculiar  mode  of  swearing. 

Formerly  it  was  the  practice  to  hand  the  affidavits  on  each 
side  to  an  officer  of  the  Court,  who  read  the  same  distinctly  to 
the  Court ;  but  that  course  has  for  many  years  been  disused, 
and  it  is  expected  by  the  Court  of  counsel  that  they  be  pre- 
pared not  only  to  state  in  detail  and  in  his  own  arrangement 
every  part  of  the  affidavits,  but  instantly  when  called  upon  and 
without  regard  to  any  logical  order  to  separate  and  state  how 
any  particular  part  of  one  affidavit  has  been  answered  in 
another.  The  Courts  usually  evince  great  kindness  towards 
the  bar,  especially  beginners,  and  avoid  embarrassing,  them, 


A^,  576.  (0  Seoit  t.  MankaU,  t  Tjr.  176,  ud 

Price,  Ffbc.  299.  note,  S  Cromp.  &  Jerr.  60. 
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and  suffer  them  to  pursue  their  own  course  of  argument ;  but  CHAP.  xvii. 
after  a  barrister  is  supposed  to  have  acquired  some  self-pos-    qf  MotiwIs 
session  and   tact^  it  will  sometimes  occur  that  each  of  the    and  Rulbs. 
judges  will  almost  simultaneously  put  to  such  counsel  numer- 
ous isolated  questions,  and  which  in  general  he  must  instantly 
answer,  or  he  might  excite  a  presumption  that  he  knows  he 
cannot  answer  the  same.    If,  however,  a  counsel  knowing  that 
he  can  answer  such  question  satisfactorily,  but  still  finds  that 
the  so  doing  would  embarrass  or  lead  him  away  from  a  better 
line  of  argument,  he  may  then  respectfully  crave  the  indulgence 
of  the  Court  to  hear  him  according  to  his  own  arrangement. 

In  general,  however,  it  is  better  to  give  a  prompt  answer  to 
the  questions  of  each  judge,  however  calculated  to  embarrass; 
for  if  a  counsel  do  not  instantly  answer  such  inquiry  from  the 
Court,  it  is  either  supposed  that  he  has  not  sufficiently  read  or 
attended  to  the  terms  of  the  affidavits,  or  that  in  fact  he  knows 
the  result  is  against  him ;  and  not  only  an  unfavourable  suppo- 
sition is  excited,  but  even  before  he  can  explain,  his  more 
attentive  or  acute  adversary  gains  an  advantage  which,  if  he 
bad  been  more  on  the  alert,  would  not  have  been  the  result; 
and  not  unfrequently  his  client  and  the  auditors  draw  unfavour- 
able conclusions  against  the  talent  of  the  counsel,  however 
learned  and  able  he  may  be,  merely  because  he  has  been 
deficient  in  tact. 

In  the  Exchequer  it  is  necessary  to  give  the  opposite  party  $s.  Of  dis- 
notice  of  an  application  intended  to  be  made  to  discharge  a  ^j,"^"^  *  "*** 
rule  nisi,  for  an  order  of  the  Court,  and  which  is  a  rule  peculiar 
to  this  Court,  and  in  this  respect  differs  materially  from  the 
ordinary  rule  to  show  cause,  (i)  In  general  when  a  rule  nisi 
has  been  obtained,  the  proper  mode  for  the  opponent's  dispos* 
ing  of  it,  is  by  his  showing  cause  in  due  course ;  but  if  on  or 
after  the  time  appointed  by  the  rule  to  show  cause  has  elapsed, 
the  counsel  who  moved  the  rule  nisi  state  to  the  counsel  who  is 
to  show  cause  that  he  is  not  yet  instructed  to  support  such 
rule,  then  the  party  thus  instructed  may  move  to  discharge  the 
rule,  and  in  general  with  costs.  In  case  of  rules  nisi,  for  judg- 
ment in  case  of  a  nonsuit,  it  is  usual  for  the  counsel  on  each 
side  not  to  attempt  to  bring  on  the  rule  for  discussion  until  two 
or  three  days  have  elapsed  after  the  day  appointed  in  the  rule 
nisi  for  showing  cause,  and  it  is  injudicious  immediately  to 
press  to  make  the  same  absolute ;  because  it  very  frequently 

(t)  Raby  ▼.  Clarenthaw,  11  Price,  l5f . 
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CHAP.  XVII.  occurs  that  some  counsel  bas  been  instructed  to  oppose  the 
Of  MoTxaiis    ™'®»  ^^^  '"  ^^^^  ^^^^  ^^^  Court  will  open  the  rule  and  much 
AMP  RvLBB.    trouble  will  be  occasioned  in  getting  back  the  brief,  and  bring- 
ing on  the  rule  for  proper  discussion. 


34.  Profeiaionai  Considering  that  barristers  have  to  advocate  very  opposite 
risters  towards'  interests  and  necessarily  congregate,  and  are  constantly  placed 
each  other  in     {n  coUision,  it  is  scarcely  necessary  to  observe  that  it  is  of  the 

disposing  of  ^  t       1,        .  .« 

rales  nisi.  Utmost  consequence  that  they  should  evince  uniform  courtesy, 

if  not  kindness  and  forbearance,  towards  each  other,  and  as 
much  candour  and  even  liberality  in  assisting  each  other  as 
professional  duty  will  permit,  especially  in  communicating  in- 
tended points  of  argument  and  authorities  proposed  to  be 
cited,  and  happily,  in  general  barristers  set  a  high  example  in 
this  respect.  There  are,  however,  two  uncourteous  practieei 
sometimes  observable,  (though  in  general  confined  to  junior 
barristers,)  viz.  the  one,  that  oi  withholding  from  a  counsel  sup" 
porting  a  rule  the  affidavits  in  answer  so  longj  that  it  is  scarcely 
practicable  for  him  to  read  them  in  time  for  the  discussion; 
and  the  second,  that  of  a  counsel  who  finds  upon  the  affidavits 
it  is  most  probable  the  rule  will  be  determined  against  him, 
purposely  leaving  the  Court  about  the  time  when  his  opponent 
would  in  the  ordinary  course  of  business  reasonably  expect  to 
bring  the  rule  on  for  discussion,  and  thus  from  day  to  da; 
delaying  the  proceedings,  to  the  no  small  injury  of  the  client 
and  prejudice  of  the  opponent  counsel.  The  counsel,  preju- 
diced by  such  ungenerous  conduct,  being  anxious  to  avoid 
troubling  the  Court  with  his  particular  grievance,  and  to  keep 
from  public  view  any  matter  derogatory  from  the  general  cha- 
racter of  the  profession,  submits  to  the  grievance ;  but  it  be- 
hoves the  rest  of  the  bar  and  the  practitioners  of  the  Court  to 
mark  their  disapprobation  of  such  conduct. 


55.  Argomentt 
upon  affidavits 
and  docaments 
in  support  of 
rolenifi. 


We  have  seen  that  as  regards  facts  for  or  against  a  rale 
nisi,  they  must  in  general  be  laid  before  the  Court  by  affidavit 
pro  and  con,  or  verified  documents,  but  that  there  are  few  ex- 
ceptions, (tf)  In  general,  when  a  rule  nisi  is  brought  on  for 
discussion,  the  counsel  for  the  party  opposing  it  begins  and 
states  the  terms  of  the  rule  nisi,  and  then  very  concisely  the 
points  which  he  supposes  are  intended  to  be  relied  upon  by  the 
party  who  obtained  it,  and  then  he  assumes  that  the  application 


(tt)  AwU,  5S5, 536,  as  to  the  genera]  necessity  for  affidayiU,  and  the  reqobites  tbenof. 
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u  completely  answered ;  but  if  he  do  not  entertain  a  strong  CHAP.  XVlt 
opinion  on  that  point,  it  is  then  advisable  at  once  to  begin  with  qf  Mmoirt 
the  affidavits,  for  it  will  be  found  as  a  general  rule  as  impolitic  awdRpi>m. 
as  it  is  discreditable  for  counsel  to  pledge  even  his  opinion  to 
a  result,  as  it  is  immoral  and  improper  to  do  so,  except  in  ac* 
cordance  with  a  genuine  opinion.  When  a  counsel  entertains  a 
strong  opinion  in  favour  of  his  case,  then  there  is  no  reason 
why  his  client  should  not  have  the  probable  advantage  of  a 
zealous  assertion  of  that  opinion ;  but  if  such  opinion  do  not 
exist,  or  be  not  well  founded,  the  counsel  would,  by  affecting 
it,  forfeit  the  general  estimation  and  credit  of  the  Court.  In 
the  latter  case,  howeverj  no  counsel  has  a  right  to  surrender 
the  case  of  his  client  and  admit  that  it  is  untenabloi  especially  as 
it  is  well  known  that  very  frequently  counsel,  or  one  of  several 
counsel,  will  succeed  in  argument  quite  contrary  to  the  private 
opinion  of  all.  In  stating  the  affidavits  pro  and  con,  perfect 
knowledge  of  each  as  well  as  of  the  modes  of  swearing  is  indis- 
pensable, and  the  more  compact  the  statement,  and  the  more 
acute  the  comparison  of  the  affidavits  the  better;  and  the 
counsel  in  many  cases  closes  his  observations  with  very  concise 
remarks  on  the  law  applicable  to  the  case. 

The  counsel  in  support  of  the  rule  then  observes  upon  the 
affidavits  on  each  side,  taking  care  to  call  the  attention  of  the 
Court  to  each  most  material  part  of  the  affidavits,  and  which 
the  counsel  opposed  to  him  may  have  omitted  to  state  faithfully, 
and  if  a  very  important  allegation  in  support  of  the  rule  remains 
entirely  unanswered,  or  only  evasively  so,  he  will  particularly 
rely  on  that  fact,  and  if  the  contra  swearing  is  loose,  that  also  will 
be  remarked  upon.  When  further  enquiry  by  additional  affi- 
davits not  in  general  admissible  in  Court,  then  both  or  one  of  the 
counsel  may  find  it  expedient  to  pray  that  the  rule  be  referred 
to  the  master  or  prothonotary,  and  will  thereupon  particularly 
request  the  Court  to  direct  that  such  officer  shall  or  may  ex- 
amine the  parties  or  witnesses  either  by  affidavit  or  eipa  voce,  {x) 

We  have  seen  that  either  counsel  is  at  liberty,  even  after  S6.  Formtl 
arguing  the  merits,  to  take  an  objection  to  the  form  or  the  when  to"be 
substance  of  an  affidavit  on  either  side,  (y)  or  of  the  terms  of  ^^^* 
rule  nisi,  or  of  the  copy  thereof  served,  as  that  it  is  not  cor* 
rectly  intituled  in  the  cause ;  (z)  but  when  the  objection  is  de- 
cisive against  a  rule,  and  the  discussion  upon  the  merits  would 


(x)  Noy  Y.  R§ynoldt,  1  Harr.  &  WoII.         (y)  Barham  v.  Lei,  4  Moore  &  Soott, 
14;  Dicas  w.  Wam$,  «  Dowl.  812  ;  ante,      S«7  ;  «  Dowl.  779,  S.  C. 
to],  iii.  36,  37.  (i)  Wood  ▼.  CrUehfitld,  S  Tjrr.  fS5. 
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CHAP.  xvn. 

SlCT.  IV. 

Of  Motionb 
▲MD  Rule*. 

57.  How  the 
Court  or  judge 
decide  upon 
conflicting  affi- 
davit*. 


occupy  much  time  of  the  Courts  it  is  more  usual  and  preferable 
to  take  all  technical  objections  in  the  first  instance. 

Unfortunately,  by  the  use  of  written  affidamts^  the  advantage 
to  be  derived  from  a  vita  voce  examination  of  a  deponent 
before  the  Court,  and  from  a  view  of  his  countenance ^BXiA  of  the 
manner  of  giving  his  testimony,  are  wholly  lost,  and  even  the 
age,  education,  and  moral  character  of  the  deponent,  are  some- 
times concealed  from  the  Court,  and  the  advantage  of  a  rigid 
cross  examination^  calculated  to  elicit  truth,  is  wholly  taken 
away,  (a)  Sometimes,  therefore,  when  the  Court  find  the 
statements  in  the  affidavits  irreconcilable,  they  will  either  refer 
the  matter  to  the  master  to  receive  further  information,  and 
sometimes  even  oral  evidence;  (6)  and  in  cases  of  great  diffi- 
culty will  direct  an  issue  to  be  tried  by  a  jury.  But  in  general, 
when  the  party  swearing  last  very  positively  and  distinctly 
denies  the  matter  stated  in  the  affidavit  in  support  of  the  rule, 
the  Courts  have  no  alternative  but  to  discharge  the  rule,  espe* 
cially  in  cases  where  the  appUcant  has  another  remedy  either 
at  law  or  in  equity. 


5S.  Of  Uie 
Court  making  a 
ruU  niti  abMH 
lute,  and  on 
what  terroi ; 
or  diickarging 
the  same,  and 
on  what  ternuf. 


If  the  Court  or  a  majority  of  the  judges  should,  upon  the 
affidavits  and  documents  before  them,  decide  in  favour  of  the 
application  or  rule  nisi,  it  is  then  said  to  be  made  absolute  /  but 
it  by  no  means  follows  that  it  must  or  will  be  so  in  the  very 
terms  of  or  to  the  full  extent  of  the  prayer  in  the  rule  nisi,  for 
the  Courts  have  in  general  an  unlimited  discretion  in  this  re- 
spect ;  they  can  direct  that  the  rule  shall  be  absolute  in  part, 
and  discharged  as  to  the  residue;  or  absolute  conditionally 
upon  the  party  moving  performing  some  act,  or  absolute  (as  in 
the  case  of  a  rule  to  discharge  a  prisoner  out  of  custody)  on 
the  terms  of  that  party  agreeing  not  to  bring  any  action  of  tres- 
pass for  false  imprisonment,  but  that  he  shall  be  at  liberty  to 
bring  an  action  on  the  case  for  maliciously  holding  him  to  bail 
without  reasonable  cause,  (c)  If  the  rule  direct  that  the  party 
to  be  discharged  out  of  custody  shall  undertake  not  to  bring 


(a)  See  pott  as  to  witnesses,  and  evi- 
dence as  to  the  supposed  examination  of 
a  witness  in  open  Court,  before  a  judge 
and  jury,  subject  to  an  immediate  cross- 
eiaroination. 

(6)  Ante,  595,  note  (x). 

(c)  Gray  v.  Shepherd,  3  Dowl.  44J. 
The  distinction  is  material,  for  when  in 
consequence  of  the  irregularity  the  de- 
fendant might  bring  an  action  of  tretpatt 


for  the  immediate  wrongful  impritonwtemt 
under  the  writ,  lie  would  be  necessarily 
entitled  to  some  damages  and  cosu,  bat 
when  bj  the  terms  of  the  rule  absolute  be 
is  only  to  be  at  liberty  to  bring  an  meUom 
on  the  case,  he  would  not  recover,  unless 
he  prove  tliat  the  arrest  was  malicious,  or 
without  reasonable  cause,  and  which  ac- 
tion frequently  fails. 
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any  action^  such  undertaking  must  be  prepared^  signed  and  de-  CHAP.  xvil. 
livered  at  his  expense.    If  a  rule  to  discharge  a  party  out  of   qf  M^oxroits 
custody  be  made  absolute  on  accountof  irregularity  in  an  arrest,    and  Rulbs. 
and  the  judge  offer  to  give  the  applicant  costs  if  he  will  under- 
take not  to  bring   any  action  (a  condition  frequently  pro- 
'posed,)  (d)  but  which  terms  being  refused,  the  order  for  the  dis- 
charge is  unconditional,  and  nothing  is  said  about  the  costs 
of  the  motion  or  rule,  then  the  party  may,  in  an  action  of  tres- 
pass for  the  false  imprisonment,  recover  the  costs  of  such  pre- 
vious proceeding,  '(e) 

The  costs  relative  to  summons*  motions  and  rules  (usually  39.  Of  the 
termed  interlocutory)  are  in  general  entirely  in  the  discretion  of  ^^j^'^^oni 
the  Judge  as  regards  a  summons  and  order ;  (g)  and  of  the  Court  aud  rales,  (f) 
as  to  the  latter,  excepting  in  a  few  particular  cases,  where  a  sta- 
tute or  rule  is  imperative ;  as  the  Reg.  Gen.  Hil.  Term,  4  W. 
4,  reg.  6,  which  always  gives  the  costs  on  a  successful  summons 
to  strike  out  a  second  count  for  the  same  cause  of  action.  It 
will  be  found,  however,  that  such  discretion  is  constantly  exer- 
cised with  the  utmost  regard  to  strict  justice,  and  according  to 
the  fairness  in  the  conduct  of  the  parties.  Thus,  as  regards 
motions  and  rules  nisi  to  set  aside  proceedings  for  irregularity, 
however  it  may  be  regretted  that  a  practitioner  will  ever  take  a 
trifling  objection  in  respect  of  a  defect  which  cannot  in  reality 
have  prejudiced  his  client,  yet  as  it  is  essential  that  uniformity 
in  regular  practice  should  be  observed,  the  Courts  therefore 
will  in  general  give  the  party  who  has  explicitly  pointed  out 
and  established  his  objection,  the  costs  of  his  motion  and  of  the 
rule  to  set  aside  the  proceeding ;  because,  if  such  costs  were  re- 
fused, probably  great  and  prejudicial  laxity  in  practical  pro- 
ceedings would  supervene,  (h)  But  if  the  party  applying,  instead 
of  candidly  stating  his  objection,  and  affording  an  opportunity 
to  his  opponent  of  promptly,  without  increase  of  expense,  recti- 
fying his  error,  refuse  to  inform  him,  or  to  accept  costs  up  to 
the  time  when  tendered,  and  persist  in  increasing  the  costs, 
then  the  Courts  will  allow  him  the  costs  only  of  bis  first  pro- 
ceeding, and  will  even  make  him  pay  to  his  opponent  the  sub- 
sequent costs,  (e)  In  short,  it  will  in  general  be  found  that  the 
judges,  in  the  exercise  of  this  discretionary  jurisdiction,  so  de- 

(d)  MartkaU  v.  Daviton,  t  Tyr.  315.  cosU,  Davy  ▼.  Brown,  1  Bing.  N.  C.  460 ; 

U)  PriU^t  V.  Bo9vey,  3  Tjr.  949.  1  Hodges,  %t, 

(f)  See  in  general  Tidd,  503,  504;  (&)  Costs  in  general  allowed  when  ir- 
3  Arch.  K.  B.  4th  ed.  888,  998.  regularity  established,  and  why,  per  Dam- 

(g)  AnU,  vo\.  iii.  29  to  39,  80, 81,  and      pier,  in  notes,  1  Chitty's  Rep.  399. 

the  Court  in  banc  will  not  interfere  with  a         (i)  Ante,  529, 530, 571,  as  to  notice  of 
•iagle  judge's  jurisdiction  or  decision  as  to     inegolarity  and  notice  of  motion. 
VOL.  III.  Q  Q 
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CHAP.  XVII.  eide  as  regards  these  interlocutory  costs^  as  to  convinee  pnc- 
Of'mwoks  titioners  that  practically  it  is  their  better  interest  on  all  occa- 
4itP  Rym.  sions  at  least  to  evince  candour  in  taking  technical  objections. 
It  has  naturally  occurred  in  a  long  course  of  practice,  that 
although  the  jurisdiction  over  interlocutory  costs  is  principally 
discretionary,  yet  a  succession  of  decisions  have  established 
some  {ev^  general  principles  and  rules,  most  of  which  have  been 
collected  by  Mr.  Tidd  ;  (J)  and  it  will  here  only  be  necessary  to 
notice  a  few  other  rules  or  qualifications  and  subsequent  deci- 
sions. 

As  respects  rules  nisi  for  irregularity  it  seems  that  unless 
costs  be  expressly  prayed,  u  e.  the  rule  be  drawn  up  expressly 
requiring  the  opponent  to  pay  costs,  it  will  not  be  made  absolute 
mth  costs,  because  the  Court  can  give  no  more  than  he  asked ;  (Jk) 
and  in  that  case,  if  there  was  any  reasonable  ground  for  the 
rule,  the  Courts  will,  it  is  said,  in  general,  in  case  they  dis- 
charge it,  do  so  without  costs,  (J)  especially  if  it  be  discharged 
in  consequence  of  some  technical  objection  to  the  affidavit  or 
rule  nisi ;  or  they  will  sometimes  order  the  costs  to  abide  the 
event  of  the  suit.  Where  there  have  been  for  some  time  re- 
ported decisions  upon  a  matter  of  regularity,  as,  for  instance, 
the  requisites  of  an  affidavit  to  hold  to  bail,  and,  in  accordance 
with  such  decisions,  a  rule  be  made  absolute  for  setting  aside 
a  bail-bond  upon  a  similar  defect  in  the  affidavit,  it  will  in 
general  be  with  costs,  because  the  practitioner  had  no  excuse 
for  his  ignorance  t)r  inattention,  {m)  And  where  nothing  is 
said  about  costs  in  the  rule  or  by  the  Court  on  making  it  abso- 
lute, they  are  considered  as  costs  in  the  cause,  i.  e.  the  party 
ultimately  succeeding  will  then  have  his  costs  relating  to  such 
motion  and  rule,  provided  the  rule  be  made  before  judgment;  (ti) 
though  if  a  rule  be  made  o/if^  judgment,  then  no  costs  will  be 
recoverable,  unless  expressly  provided  for  by  the  rule,  (o) 
When  a  counsel  therefore  moves  for  a  rule  nisi,  and  doubts  his 
success,  it  is  considered  roost  prudent  not  to  pray  costs  by  the 
terms  of  the  rule ;  but  when  the  irregularity  is  dear,  costs 


O)  ridd»  9tU  ed.  503,  504 ;  and  see 
2  Arch.  K.B.  888,  998. 

{k)  Cook  ▼.  AiUn,  STjrn  380;  RyalU 
▼•  Emtnon,  t  Cram.  &  M.  468  ;  and  per 
Bajley,  B.  in  The  King  v.  Sherif  of 
Middleux,  2  Dow).  5,  "If  the  rule  had 
'*  prayed  for  costs,  it  would  have  been  ab* 
"  solute  with  costs: — we  cannot  give  you 
"  more  than  you  ask ; — you  asked  all 
"  that  was  prudent.  If  the  costs  had 
"  been  asked  for,  they  would  have  been 
«<  In  the  rule.    I  consider  it  as  the  clear 


"  and  settled  practice  of  the  Coort  that 
"  we  cannot  give  more  than  has  been 
"  asked  for.  Where  a  party  merely  asks 
*'  to  set  aside  proceedings  for  irrrgubrity, 
"  no  costs  are  given."  Bat  see  %  Aich. 
K.  B.  4  ed.  998. 

(/)  1  Chitty's  R.  399,  note  to  Tomlm 
V.  Preston,  Pidd,  504 ;  tee  also  XHevsm 
▼.  B0wfliiiii,  3  Dowl.  161. 

(m)  Mo//i»ftti  f .  Domam,  3  ])o«I.66S. 

(n)  Tidd,  504. 

(0)  W. 
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should  be  prayed,  or  they  will  not  be  obtained,  (p)  If  a  rule  nisi  CHAP.  XVII. 

be  moved  with  costs,  i.  e.  drawn  up  requiring  the  opponent  to    of  *2['  \q' 

pay  costs,  and  the  rule  be  made  absolute  in  the  very  terms  of  amp  Rm.»tt 

the  rule  nisi,  either  without  cause  shown,  or  without  sufficient 

cause,  or  some  peculiar  circumstances  of  vexatious  proceedings 

on  the  part  of  the  applicant,  established  by  affidavit,  the  Tule 

will  be  absolute  with  costs,  which  must  then  be  immediately 

paid  by  the  party  in  the  cause  guilty  of  the  irregularity*     On 

the  other  hand,  if  a  rule  nisi  for  irregularity  be  drawn  up  with 

costs,  and  on  cause  being  shown  the  applicant  fail  in  bis  objec^ 

tion,  or  his  affidavit  in  support  of  the  rule  nisi  be  informal, 

then  it  will  in  general  be  discharged  with  costs,  and  the  party 

who  moved  will  immediately  have  to  pay  to  the  opponent  the 

costs  he  incurred  in  showing  cause,  {q)    Indeed  by  the  Reg. 

Mich.  T.  87  Geo.  3,  in  K.  B.,  it  is  expressly  "  ordered  that  in 

*^  all  cases  where  a  rule  is  obtained  to  show  cause  why  proceed* 

'*  ings  should  not  be  set  aside  for  irregularity  with  costs,  it  is 

**  to  be  understood  to  be  discharged  with  costs,  and  the  latter 

"  rule  must  be  drawn  up  accordingly" 

Sometimes  the  rule  absolute  expressly  directs  that  costs 
shall  be  paid  to  the  applicant,  and  sometimes  by  him,  although 
he  succeed ;  in  other  cases  the  costs  are  directed  to  be  costs 
in  the  cause,  in  which  case  they  are  not  taxed  or  paid  till  the 
conclusion  of  the  action ;  (r)  sometimes  also,  when  nothing  is 
said  about  costs  in  the  rule  nisi,  or  on  discharging  the  same, 
the  costs  of  the  application  and  of  resisting  the  same  are  con* 
sequently  costs  in  the  cause,  {s) 

But  as  regards  summonses,  motions,  and  rules,  upon  subjects 
subsequent  to  the  judgment,  (/)  or  collateral  to  the  action,  the 
costs  thereof  cannot  become  costs  in  the  cause,  and  therefore 
the  party  succeeding  upon  such  a  collateral  proceeding  should 
take  care  to  apply  for  costs,  and  obtain  them  by  the  rule  abso- 
lute, or  the  rule  discharging  the  same ;  (u)  as  where  a  defend- 
ant was  discharged  out  of  custody  on  the  ground  of  coverture, 
or  arrest  by  a  wrong  name>  the  costs  of  the  application  not 
being  costs  in  the  cause,  the  defendant  must  endeavour  to 
recover  the  same  at  the  time  the  motion  is  disposed  of.  («) 

Where  a  rule  nisi  prays  for  several  things,  to  some  of  which 
the  party  is  entitled,  and  to  others  not,  but  cause  is  shown 
against  all,  no  costs  are  in  general  given  on  either  side,  although 

(p)  The  King  v.  Sheriff  rf  MiddUtex,  (r)  Read  r,  Coleman,  9  Dowl.  354; 

2  Dowl.  5,  and  ante,  598,  (k).  Rowe  v.  Rhodet.  4  Tyr.  ««1, 

(q)  Per  Lord  L^ndburst  in  Blomfield  (i )  Kidd  v.  Maton,  3  Dowl.  98. 

V.  Blake,  t  Dowl,  «75,  and  1  Chiltv^s  R.  (t)  Tidd,  504;  ante,  598. 

399;    Tilley  v.  Henly,  1   Chittj's    R.  (u)  Mummery  v.   CamjMl,  %  Dowl. 

136,  137.  798  j  10  Bing.  611. 
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CHAP.  xvn.  if  notice  had  been  given  that  cause  would  be  shown  only  against 
the  untenable  part  of  the  rule,  the  party  showing  cause  sue* 
cessfuUy  would  then  have  had  costs,  (x) 

If  both  parties  be  wrong,  as  one  in  asking  too  much,  and  the 
other  by  tendering  too  little,  then  in  general  costs  will  not  be 
given  to  either,  but  each  must  bear  his  own  costs,  (y)  And  if 
a  rule  proper  in  its  terms  and  prayer,  and  not  in  respect  of  a 
mere  irregularity^  fail  on  account  of  a  technical  objection  taken 
to  the  affidavit  on  which  such  rule  was  founded,  the  Court  wiD 
discharge  it  without  costs,  {z)  But  if  the  rule  be  obtained  in 
respect  of  a  mere  technical  irregularity,  as  a  defect  in  a  writ  of 
summons,  and  it  appear  that  the  affidavit  in  support  of  the 
application  be  defective,  the  rule  nisi  will  be  discharged  with 
costs,  (a)  And  if  a  rule  nisi  for  contempt  of  Court  be  obtained 
on  frivolous  grounds,  the  Court  will  discharge  it  vrith  costs,  (b) 
So  if  a  rule  has  been  moved  for  either  from  a  want  of  proper  care 
in  obtaining  correct  information,  or  from  having  received 
incorrect  information,  that  is  the  misfortune  of  the  applicant; 
but  the  opponent  is  not  on  that  account  to  be  brought  before 
the  Court  by  that  which  is  only  an  experiment,  and  he  ought 
to  have  his  costs,  (c)  Where  a,  prisoner  struggling  for  liberty 
has  obtained  a  rule  nisi,  which,  on  showing  cause,  is  discharged, 
the  Courts  will  not  always  subject  him  to  costs,  {d) 

So  where  a  doubtful  and  material  point  of  practice  is  raised 
by  a  rule  nisi,  although  the  Court  may  discharge  the  rule,  yet 
they  will  not  in  general  subject  the  party  moving  it  to  costs; 
nor  on  the  other  hand  make  it  absolute  with  costs,  (e)  And  on 
setting  aside  a  judge's  order  regularly  obtained,  the  practice 
is  not  to  make  the  party  who  obtained  the  order  pay  costs  for 
endeavouring  to  sustain  it ;  (/)  and  the  same  practice  prevails 
as  regards  a  motion  and  rule  for  the  master  to  review  his  tax- 
ation ;  (g)  for  in  both  those  cases  the  proceeding  was  sanc- 
tioned by  proper  authority,  though  ultimately  not  sustained. 

If  the  Court  or  a  judge  expressly  adjudicate  upon  the  ques- 
tion of  the  costs  of  a  summons,  motion,  or  rule,  the  subject 
cannot  again  be  discussed  in  an  action  or  subsequent  proceed- 
ing. (A)      But  we  have  just  seen  that  where  a  party  is  by  order 


(x)  Aliven  v.  Tumival,  2  Dow].  49; 
Tidd,  504;  M* Andrew  \.  Adam,  1  Harr. 
&  Wol.  «70 ;  3  Dowl.  l«0,  S.  C- 

(y)  Per  Ld.  Lyndhursr.  C.  B.  in  Whal- 
ley  V.  Barnett,  t  Dowl.  33,  34. ' 

(t)  HovBorih  V.  Huhbersty,  1  Gale,  47; 
3  Dowl.  455,456. 

(a)  Smith  v.  Crimp,  1  Dowl.  519; 
Macher  v.  Billing,  iTjr.  812  ;  ant$,  vol. 
iii.  78,  note  (s). 

<b)  Wheeh  ▼.  WhUeley,  3  Dowl.  536. 

(c)  Per  WiUiuos,  J.  in  Doe  dem.  Lam' 


bert  V.  Eoe,  3  Dowl.  558. 

(d)  Per  Taunton,  J.  in  Karfey  ▼.  ffirfi, 
«  Dowl.  497. 

(«)  Dawson  v.  Bowman,  3  Dowl.  161. 

(/)  ^fgj^y  V.  TomUnt,  3  Dowl.  9; 
Nurse  v.  (rceting,  ui.  158 ;  Hargrove  v. 
Ihlden,  id.  176 ;  Leuris  ▼.  Datr^itpU,  id, 
434 ;  ante,  vol.  iii.  34,  n.  (g),  35,  note  (r> 

(g)  Ward  V,  Bell,  t  Dowl.  76 ;  ante, 
vol.  iii. 

(h)  Loton  V.  Devereaux,  3  Bv  &  Add. 
343 ;  anU,  vol.  iii,  80,  fi|©Q[c 
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or  rule  discharged  out  of  custody,  but  nothing  said  therein  CHAP.  XVU. 
about  costs,  then  in  an  action  of  trespass  for  false  imprisonment    of^Motions 
the  costs  of  the  rule  may  be  recovered  as  special  damages,  {g)     aud  Rplek. 

Although  a  judgment  by  default  has  been  signed  strictly 
regularly,  but  merely  because  the  special  pleas  had  not  been 
signed  by  counsel,  a  judge  in  vacation  will  set  the  judgment 
aside  and  direct  that  the  costs  shall  be  costs  in  the  cause, 
because  the  plaintiff's  attorney  previously  knew  that  the  pleas 
had  been  settled  by  counsel  and  were  pleaded  by  leave  of  the 
Court,  and  yet  signed  judgment  without  any  previous  notice  of 
the  objection  to  the  pleas,  or  his  intention  to  do  so;  the 
learned  judge  animadverted  upon  the  signing  judgment  under 
such  circumstances  as  reprehensible  sharp  practice,  not  en- 
titling the  attorney  to  immediate  costs,  (/i) 

We  have  before  partially  considered  the  jurisdiction  of  40.  Of  the 
the  Court  in  deciding  upon  a  rule  to  impose  terms,  (i)  In  ^J^  inpotiBg 
general  if  an  application  be  made  to  either  of  the  Courts  to 
discharge  a  defendant  out  of  custody  on  the  ground  of  illegality 
or  irregularity  in  the  arrest,  the  Court,  if  they  grant  the  appli- 
cation, will  only  do  so  on  the  terms  of  bringing  no  action,  (k) 
ox  no  action  of  trespass  for  false  imprisonment,  but  leaving  the 
defendant  to  bring  an  action  on  the  case  for  a  malicious  arrest; 
but  the  Court  has  no  right  to  impose  the  terms  of  bringing  no 
action^  if  the  proceedings  were  altogether  void.  (/) 

When  a  rule  is  absolute  for  the  payment  of  money,  it  is  in  41.  Temu  of 
general  advisable  that  it  should  direct  payment  to  the  principal  j„^"^*  ^^^^ 
party,  or  to  his  attorney  in  the  country,  or  to  his  attorney  or 
agent  in  London,  so  that  either  may  make  a  demand  sufficient 
to  sustain  an  attachment  (m)  and  avoid  the  expense  and  diffi- 
culties sometimes  incident  to  a  demand  by  a  person  having 
a  formal  power  of  attorney. 

Ih  cases  of  difficulty  or  particularity  sometimes  the  chief 
justice,  or  chief  baron,  or  other  judge  of  the  Court,  will  himself 
oblige  the  counsel  by  framing  the  terms  of  the  rule  absolute. 
In  all  cases  it  is  advisable  for  the  counsel  on  each  side,  whilst 
the  verbal  decision  of  the  Court  is  fresh  in  recollection,  and 
i^hilst  the  Court  is  sitting,  on  the  same  day  to  agree  upon  the 
precise  terms  of  the  rule,  and  subscribe  their  names  as  in-> 

(g)  Pritcheit  T.  Boioey,  3  Tjr.  949;  (k)  Vet  A\denon,B. In ReddOl^.PaJu- 

oite.  Tol.  iii.  80,  81.  man,  S  Dowl.  721 ;  1  Gale,  104,  S.  C. 

(h)  — -_,  assignees,  &c  t. ,  (0  P»  Alderson,  B.  in  ReddM  ▼.  Pahe^ 

^cheqqer,  ear.  Gurney,  B.  July,  1835.  man,  3  Dowl.  721. 

(0  Ante,  part  t.,  vol.  iii.  p.  280.  (m)  DenmU  ▼.  Foil,  3  Dowl.  632. 
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CHAP.  XVtl.  structions  to  the  officer  of  the  Court ;  and  in  cases  of  doubt 

o/Moiwvs    ^^  ^^^  exBLCt  terms  of  the  decision,  the  matter  may  be  shortly 

AND  Rules,    mentioned  to  the  Court  on  the  same  day.     And  as  a  further 

precaution,  it  is  recommended  to  practitioners,  before  they 

serve  any  rule  of  importance,  to  ascertain  from  their  counsel 

whether  the  rule  has  been  properly  framed. 

4«.  Notice  of  In  general  by  Reg.  Gen.  Trin.  T.  1  W.  4,  reg.  12,  "  before 
tteiit'ftfrtiixing  "  taxation  cf  costs  one  day's  notice  is  to  be  given  to  the  oppo- 
'^n^^^^^ry  a  gite  party."  (w)  But  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  17, 
"  notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where 
"  the  defendant  has  not  appeared  in  person,  or  by  his  attorney 
"  or  guardian,  notwithstanding  the  above  rule."(o)  And  this 
rule  being  considered  directory  only,  the  omission  to  give  the 
notice  does  not  ipso  facto  render  a  judgment  and  execution 
void.(p)  And  by  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  92,  "  one  ap- 
"  pointment  only  shall  be  deemed  necessary  for  proceeding  in 
"  the  taxation  of  costs,  or  of  an  attorney's  bill."  (9)  It  seems 
that  at  least  in  the  Exchequer  no  fee  is  payable  to  the  master 
for  his  taxation,  (r) 

43. The  mailer's  The  master  or  prothonotary  having  taxed  the  costs  and  fixed 
aiiocatDrof  ^^  timount,  he  dates  and  signs  what  is  termed  his  allocatur, 
stating  the  amount  in  one  aggregate  sum,  as  thus:  *'  I  allow 
"£ .  Le  Blanc.  August,  1885."  Such  allocatur  be- 
longs to  the  party  in  whose  favour  it  has  been  made,  though  the 
opponent  may  perhaps  be  entitled  to  keep  a  copy ;  and  upon  motion 
to  the  Court  a  rule  nisi  may  be  obtained  and  made  absolute  for 
compelling  the  delivery  of  such  allocatur  to  the  proper  party.(*) 
If  either  party  be  dissatisfied  with  the  amount,  he  most 
make  affidavit  of  the  master  having  made  his  allocatur,  (0  and 
in  such  affidavit  state  the  particular  items  which  are  incorrect, 
and  in  what  respect,  and  then  pray  a  rule  for  reducing  or  other- 
wise altering  the  amount  of  the  costs,  (u) 

44.  Of  enforcing  The  usual  mode  of  enforcing  payment  of  interlocutory  costs 
feHwu'lor"/  *"'  '^  ^^  attachment,  though  sometimes  they  may  be  recovered  by 
costs  by  attach-  action.  In  order  to  proceed  by  attachment  the  order  must  after- 
men  .{X)  ^ards  be  made  a  rule  of  Court,  and  the  rule  must  be  absoM^ 
and  imperative  for  the  payment  of  costs,  for  if  either  be  only 

(n)  JcrvisS  Rules,  31,  note  (y).  Dowl.  690. 

(n)  J-rvis*s  Rules,  9«  ;  Clark  v.  Jone^t  (<)  ^oe  v.  iZoftinjon,  2  Dowl.  503. 

3  Dowl.  277.  it)  Cleaver  v.  Hargrave,  2  Dowl. 689- 

ip)  Perry  v.  Turner,  t  Tyr.  128 j  2  (u)  Clarke^.  Jones,  3  Dowl.  277. 

Crora.  &  J.  89,  S.  C.  (x)  See  the  practice  as  to  enforciflg  ■? 

(9)  Jervis's  Rules,  68,  note  (p)»  award  by  attachment,  ante,  yoI.  ii.  partiu* 

(r;  Per  Parke,  13.,  Eudet  v.  Everatt,  3  122  to  124. 
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conditional  no  attachment  lies,  although  the  party  has  availed  CHAP.  XTIL 

hiinself  of  so  much  of  the  rule  as  was  in  his  favour,  but  refused    ot^wlit* 

io  perform  the  other  part.(ar)    The  judge's  order  made  a  rule    ahp  Rcw. 

of  Court  must  also  contain  an  express  order  to  pay.(y)    la 

order  to  proceed  by  attachment  all  judge's  orders  in  any  way 

connected  with  the  adjudication  of  costs,  and  the  master's  alto- 

catur,  must  first  be  made  rules  of  Court,  because  it  is  only  the 

Aon-obsenrance  of  the  unqualified  direction  of  the  Court  im 

bane  that  constitutes  the  contempt  to  be  punished  by  attach^- 

ment.  (z)    Therefore,  where  the  demand  of  payment  of  costs 

was  made  before  the  master's  allocatur  had  been  made  a  rule 

of  Court,  the  motion  for  an  attachment  for  nonpayment  was 

Infused,  (z)  and  if  inadvertently,  without  making  certain  essen* 

tial  judge's  orders  rules  of  Court,  an  attachment  be  obtained,  it 

will  be  set  aside ;  but  after  making  such  judge's  orders  rules  of 

Court,  and  producing  to  the  party  personally  such  rules  and 

the  original  allocatur,  and  leaving  copies  of  each  document,  and 

again  demanding  payment,  an  attachment  may  then,  upon  an 

affidavit  of  such  last  service,  be  regularly  obtained. (a) 

As  respects  any  rules  of  Court,  upon  which  the  allocatur  is  45.  Care  to  be 
founded,  great  accuracy  is  essential,  and  the  copies  thereof  ^^^^  ^f 
must  be  faithfully  correct ;  and,  therefore,  where  in  an  action  rale** 
against  Calvert  the  copy  of  the  rule  served  omitted  the  t,  an 
attachment  obtained  for  non-observance  was  set  aside  as  irre- 
gular, with  costs,  although  the  party  had  promised  to  pay.  (6) 

A  personal  service  of  the  original  rule  and  allocatur,  and  46.  Of  penonal 
a  personal  demand  made  by  a  party  entitled  to  receive  of  the  an^'Si^mtwr 
party  bound  to  pay  or  deliver,  is  always  essential  to  perfect  the  »?«*  leaving  co- 
contempt  of  Court,  and,  as  we  have  seen,  cannot  be  dispensed  ^'**  ^  ^^  * 
with,(c)  and  this  as  well  in  proceedings  against  an  attorney  as 
in  other  cases,  (d)    And  all  these  formalities  should  concur  at 
the  same  time,  and  not  some  at  one  time,  and  others  subse- 
quently, (i^)     But  if  the  party  to  be  served  knock  down  the 
person  who  has  nearly  completed  the  service  and  explained  his 
purpose,  (/)  or  close  the  door  of  a  house  upon  him,  and  then 

(x)  Rest  V.  Fenn,  2  Dowl.  1 8« ;  Turner  (a)  RyalU  v.  Emenon,  t  Crom.  &  M^ 

▼.  GUI,  3  Dowl.  SO ;  £x  jMrte  TownUy,  id,  464. 

39 ;  see  as  to  conditional  judge's  order,  (b)  Rex  ▼.  Calvert,  $  Crom.  &  M.  189« 

ante,  566,  567.  (c)  Ante,  584,  585 ;  Dieai  ▼.  Wame,  X 

(jf)  Ryallt  V.  Emenon,  id,  357  j  2  Or.  Hodces,  91. 

&  M.  467.  (d)  Albin  ▼.  Toomer,  3  Dowl.  563. 

(0  Ckitton  ▼.  Ellis,  S  Crom.  &  M.  459 ;  (e)  Ex  parte  Lmve,  4  Bar.  &  Aid.  412  ) 

t  Dowl.  338,  S.  C. ;  RyalU  v.  Emenon,  Rogers  v.  Twisdale,  3  Dowl.  572. 

2  Crom.  &  M.  467 ;  WoifUison  v.  Hodgson,  (/)  Wenham  v.  Downes,  3  Dowl.  573« 

3  Dowl.  178. 
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CHAP.  xvn.  the  documents  are  placed  under  the  door,  (g)  or  if  a  complete 

Of'motioIis    s^'^vice  be  prevented  by  fraud,  (A)  or  where  the  documents  have 

AND  RpLBs.    certainly  come  to  the  hands  and  knowledge  of  the  proper 

party,  (t)  either  of  these  circumstances  may  dispense  with  the 

usual  formula. 

In  general  the  original  rule  and  original  allocatur  must  be 
shown  to  the  party  required  to  pay,(i)  at  the  very  same  time{lj 
as  the  legal  and  authorized  demand  of  payment  or  performance 
of  other  directed  act,  and  such  original  rule  and  anocatur 
should  be  so  produced  and  shown,  that  the  party  thereby  called 
upon  to  pay  nuxy  be  able  to  read  it;  but  it  need  not  be  placed 
in  his  hand  or  parted  with;(fn)  and  where  the  party  endea- 
vouring to  serve  the  defendant  went  to  his  house  and  knocked 
at  his  door,  and  the  defendant  thereupon  came  to  it,  and  the 
deponent  then  showed  him  the  original  rule  and  allocatur  in- 
dorsed, and  demanded  the  amount  of  costs  claimed  on  the 
allocatur,  and  the  defendant  then  shut  the  door  in  the  de- 
ponent's face,  declaring  that  he  would  not  be  served,  and  the 
deponent  then  pushed  a  copy  of  the  rule  and  allocatur  under 
the  door  and  came  away,  these  facts  were  holden  sufficient  to 
authorize  the  Court  in  granting  an  attachment ;  (»)  and  when 
the  party  sought  to  be  served,  by  his  violence,  as  by  knocking 
the  party  down,  prevented  the  personal  service  or  demand,  he 
thereby  dispensed  with  the  same,  and  an  attachment  may  be 
issued,  (o)  And  when  it  is  clear  that  the  copy  of  a  rule  and 
allocatur  have  actually  come  to  the  possession  of  the  defendant 
an  attorney,  the  Court  will  grant  a  rule  nisi  for  an  attach- 
ment, although  strict  personal  service  had  not  been  effected,  (p) 
An  exact  copy  of  all  requisite  rules,  enlargements^  &c.  must 
also  be  personally  produced  to  and  left  with  the  party  at  the 
time  of  the  demand  of  payment,  and  the  mere  leaving  a  copy 
with  the  servant  of  the  party,  after  showing  the  original  niles 
to  him,  will  not  suffice,  (j')  But  where  a  party  against  whom  a 
rule  nisi  for  an  attachment  had  been  obtained  appeared,  and 
objected  that  such  rule  nisi  had  not  been  personally  served; 
the  Court  notwithstanding  made  the  rule  absolute,  because  in 
this  case  the  contempt  for  which  the  attachment  was  prayedi 

(g)  Rex  V.  Koops,  S  Dowl.  566.  (/)  See  60S,  note  (c). 

(k)  Doe  d.  Frith  v.  Roe,  $  Dowl.  569,  (m)  Calvert  v.  Redfeam,  S  Dowl.  505. 

ied  qu^re,  (n)  Rex  ▼.  Koopk,  3  Dowl.  566. 

(0  Phillips r,  Hutchinson, SVo^l  5BS,  (o)  Wenham  r.  Downet,  3  DowL  557. 

a  rule  ni»i  granted.  (p)  PhilUpt  t.  Hutchinson,  S  Dowl.  58^' 

{k)  Parker  v.  Burgess,  3  Nev.  &  Man.  {q)  Parker  7.  Burgess,  3  Nev.  &  M«n. 
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was  in  not  obeying  a  previous  rule  which  had  been  personally  CHAP.  xvil. 
served,  which  distinguished  this  case  from  the  general  rule.(r)    o^p'moJwns 

AKO  Rules. 

There  must  be  a  personal  demand  of  the  costs  made  even  of  47.  Pencnai  de- 
an  attorney  before  an  attachment,  though  now  in  the  Exche-  ^^^^n^' 
quer  no  subpoena  for  the  costs  is  necessary.  (*)  The  demand  ceive  payment. 
should  be  personally  in  the  presence  and  hearing  of  the  party 
who  is  to  pay,  and,  therefore,  service  by  leaving  the  allocatur 
with  the  daughter  of  the  party,  he  being  then  in  the  house, 
will  not  suffice,  and  Per  Lord  Lyndhurst,  C.B.,  '^  It  is  much  bet- 
"  ter  in  cases  of  this  kind,  where  the  liberty  of  the  subject  is  so 
"  deeply  concerned,  to  adhere  to  the  strict  rule  that  personal 
"  service  should  be  required."  (^)  The  demand  must  also  be 
made  by  at  least  one  of  the  persons  named  in  the  rule  to  whom 
payment  is  to  be  made,  or  a  document  delivered,  and  not  by  a 
person  acting  on. his  behalf,  but  not  expressly  named  in  the 
rule,  (t)  If  by  the  terms  of  the  rule  the  payment  is  to  be  made 
to  the  plaintiff,  or  his  attorney,  or  agent,  a  demand  by  the 
attorney's  clerk  will  not  suffice.  («)  But  in  such  a  case  a  de- 
mand made  by  the  attorney  in  the  country,  if  properly  con- 
cerned, will  suffice ;  (x)  and  in  order  to  obtain  an  attachment  for 
nonpayment  of  costs,  pursuant  to  the  master's  allocatur,  it  must 
expressly  appear  by  the  affidavit  on  which  the  motion  is 
founded,  that  the  persons  who  demanded  the  payment  were  the 
identical  persons  named  in  the  allocatur  to  whom  the  payment 
should  have  been  made.(y) 

If  the  demand  of  payment  be  made  by  an  agent  of  a  person 
named  in  the  rule,  then,  unless  such  agent  be  particularly  iden- 
tified by  the  terms  of  the  rule,  he  must  have  a  regular  power 
of  attorney  under  seal,  authorizing  him  to  receive,  and  the 
original  power  must  be  produced,  and  a  copy  left,  and  besides 
the  original  rules  and  allocatur  the  execution  of  the  power  of 
attorney  must  be  verified,  and  the  due  service  of  all  these,  and 
a  demand  by  the  agent,  at  the  time  sworn  to.  (2) 

A  fortiori  it  is  necessary  that  the  demand  should  be  made 
personally  by  one  of  the  parties  to  receive  upon  the  party 


(r)  Ltvy  T.  Duncombe,  1  Gale,  60 ;  3         (u)  Ex  parte  Fortwcue,  t  Dowl.  448  ; 

Dowl.  447,  S.  C.  Franct  v.  Wright,  3  Dowl.  325;  Hartley 

(s)  Doe  V.  Barker,  3  Dowl.  217.  v.  Barlcw,  1  Cbitty's  Rep.  229,  cited  and 

(t)  Stannell  ▼.  Tower,  1  Crom.  M.  &  approved  m  Dennell  r.  Pass,  SVowU  6$ f, 

B.  88 ;  and  Parker  v.  Burgess,  3  Nev.  &  633. 

Man.  36  ;  WooUitm  ▼.  Hodson,  S  Dowl.         (x)  Dennell  v.  Past,  3  Dowl.  632. 

178,  ovemiling  Green  v.  Prasser,  S  Dowl.  (y)  France  v.  Wright,  3  Dowl.  325. 

99 ;  and  AUier  ▼.  Newton,  id,  582 ;  and  (s)  King  v.  Packwood,  2  Dowl.  570 ; 

see  Dieas  ▼.  Warne,  1  Hodgesj  91.  ante,  part  iii.  vol.  ii,  p.  123. 
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^^tw*  iv^^'  AiWe^f,  who  has  been  ordered  to  pay  or  delirer ;  and,  there- 
Or  Motions  fore,  where  H  judge's  order  directed  that  on  payment  or  tender 
of  the  debt  and  costs  to  the  plaintiffs,  their  attorney,  or  agent, 
the  pbUniiffs  shonU  deliver  up  to  the  defendant  certain  deeds ; 
and  an  attaofament  was  moved  for  on  an  affidavit  that  the 
money  was  tendered  to  the  plaintiff's  attorney's  ageni,  and  the 
deeds  demanded,  but  they  had  not  been  delivered:  it  was  held, 
that  the  affidavit  was  insufficient,  and  that  notice  should  have 
been  given  to  the  plaintiffs  that  the  money  had  been  ten« 
dered  to  the  agent,  and  then  a  demand  nu»de  personally  upon 
them,  (a)  It  is  advisable  that  a  demand  and  performance  of 
the  terms  of  a  rule  be  made  recently  before  the  application  for 
an  attachment  for  the  non-performance ;  if,  however,  the  con- 
tempt was  incurred  on  the  Sd  of  February,  by  nonpayment  of 
costs  then  demanded,  it  is  not  too  late  to  move  on  the  2Sd 
of  April  following.  (6) 

48.  Affidavit  of  The  Only  effect  of  the  personal  service  of  the  original  roles 
IS^*and"r"atc*for  ^^^  copies,  and  demand  of  the  money  or  performance  of  any 
attachment  other  act,  is  to  pcffoct  ov  Complete  the  contempt;  but  still,  be* 
or  ^when  abs^'-  ^^^^  ^'^  attachment  for  such  contempt  can  be  obtained,  the 
late  in  first  in-  party  desirous  to  obtain  the  same  must  make  affidavit  of  the 
regular  service  of  the  rules  and  copies,  and  demand,  and  before 
moving  the  Court  for  an  attachment,  sni  which  motion  should 
be  made  within  a  reasonable  time  after  the  contempt  was  in* 
curred;  though  if  it  were  incurred  by  nonpayment  of  costs  m 
February,  the  motion  may  be  made  in  the  following  April,  (c) 
Even  then,  by  the  practice  of  all  the  three  superior  Courts,  the 
party  can,  on  application  for  an  attachment  for  non-payment  of 
costs,  pursuant  to  the  master's  allocatur  between  attorney  and 
client^  only  obtain  a  rule  nisi  in  the  first  instance,  though  it  is 
otherwise  when  between  party  and  party ;  {d)  and  a  rule  for  an 
attachment  fur  nonpayment  of  costs  between  attorney  and 
client  is  only  nisi ;  though  when  the  motion  is  for  nonpayment 
of  costs  between  party  and  party  it  is  absolute  in  the  first 
histance.(e)  But  by  Reg.  Trin.  T.  17  Geo.  3,  in  King's 
Bench,  it  was  ordered,  "  That  attachments  shall  be  absolute 
*'  in  the  first  instance  only  in  the  three  following  cases,  vis. 
^^  fi^8t\  for  nonpayment  of  costs  on  the  master's  allocator ;  «e- 


(a)  £«inj  and  wi/ev.itfiUard,  3  Dowl.  (ti)  Sprtigg  t.  WxWxt,  S  Dowl.  551; 

661 .  Gretn,  v.  Sight,  S  Dowl.  578  ;  an\t,  576. 7. 

(6)  Hex  V.  H<»m,  3  Dowl.  605.  (c)  V^omttr  v.  UtWtni,  t  Dowl.  ':>^\ 

(c)  W.  Gttm  ▼.  SigU,  3  Dowl.  578  j  ante,  577. 
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'^  condly,  against  a  sheriff  for  not  obeying  a  peremptory  rule  to  OHAP.  XVII. 
"  return  a  writ,  or  to  bring  in  the  body ;  and,  thirdlgy  for  con-    qp  Motiom 
"  tempt  of  the  Court  in  the  execution  of  the  process  of  the    anp  Rplrb. 
"  Court  :'*(/)  and  a  party  cannot  hare  a  rule  absolute  in  the 
first  instance  for  an  attachment  for  not  paying  costs  pursuant 
to  a  rule  of  Court  where  those  costs  form  part  of  a  rulej  for 
disobedience  of  which  a  rule  nisi  only  for  an  attachment  can  bt 
granted,  (jr) 

Bankruptcy  and  certificate  are  sometimes  a  discharge  from  49.  Execation 
liability  to  be  attached  merely  for  nonpayment  of  costs,  but  in  and "Iw  wem'pt 
other  cases  not  so :  (A)  and  a  person  arrested  or  imprisoned  or  di»charged. 
under  an  attachment  for  contempt  in  non-payment  of  money 
pursuant  to  a  rule  of  Court,  is  not  entitled  to  be  discharged 
upon  tendering  the  amount  to  the  officer.  ($) 

It  is  a  general  rule,  that  interlocutory  costs  are  not  recover-  50.  Interlocuto- 
able  by  action,  at  least  when  the  order  or  rule  under  which  the  not^rerorerablc' 
same  were  payable  was  pronounced  in  invitum,  and  not  under  by  actum, 
circumstances  from  which  an  agreement  to  pay  such  costs 
could  be  inferred,  {k)    But  if  an  order  or  rule  for  payment  of 
costs  be  by  consent^  an  action  may  then  be  sustained,  (Z)  or  the 
amount  of  the  costs  may  be  proved  as  a  debt  under  a  fiat  in 
bankruptcy.  (01) 

By  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  93,  it  was  ordered  "  that  51.  Setting  off 
"  no  set-off  of  damages  or  costs  between  parties  shall  be  J.p^ts^^'^h^nf 
'*  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in 
"  the  particular  suit  against  which  the  set-off  is  sought ; 
"  provided^  nevertheless,  that  interlocutory  costs  in  the  same 
"  suit  awarded  to  the  adverse  party  may  be  deducted."  This 
assimilated  the  practice  of  Common  Pleas  and  Exchequer  to 
that  of  King's  Bench.  (/<)  So  that  under  such  a  proviso  a 
party  to  an  action  has  an  absolute  right  to  set  off  or  deduct 


(/)  Godbey  v.  Vetoes,  2  Dbwl.  747} 
3  M.  &  Scott,  556,  On  a  return  of  a 
rescue  a  motion  for  an  attachment  is 
absolute  in  first  instance. 

(g)  Kx  jmrte  Townley,  3  Dowl.  39.  fiat 
see  Ex  parte  Grant,  id.  3i0. 

(h)  Jacobs  ▼.  PhiUips,  1  Crom.  M.  & 
Kos.195 ;  2  Dowl.  716 ;  but  see  Ex  parte 
Grant,  id.  320. 

(t)  Pitt  V.  Coombes,  S  Ner.  &  Man. 
«12. 


(k)  Emenon  ▼.  LashUy,  ^  Hen.  Bla. 
248  \  Jacobs  ▼.  Phillips,  1  Cr.  M.  &  R. 
195 ;  Wentworth  ▼.  BulUn,  9  Bar.  &  Cres. 
850. 

(0  Per  Parke,  B.  in  Wentworth  v.  BuU 
ten,  9  Bar.  &  Cres.  850 ;  Porter  r.  Cooper, 
1  Cr.  M.  &  Ros.  3d7. 

(m)  Ryley  ▼.  Byrne,  3  B.  &  AdoL 
779. 

(n)  Tidd  339,  680,  992. 
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CHAP.  XVII.  the  amount  of  interhcuiory  costs  adjudged  in  his  favour  in 
Or  Motions  ^ny  Stage  of  the  Same  action  against  similar  costs  that  may 
AND  RoLBa.  have  been  adjudged  against  him  in  that  action,  (o)  although 
in  other  cases  of  cross  actions  the  lien  of  the  attorney  must 
be  first  satisfied.  But  still  the  attorney's  lien  on  the  costs  of 
the  action  are  subject  to  a  set-ofi*  of  interlocutory  costs  in  the 
same  action,  {p) 

(o)  Ellii  ▼.  Bala,  t  Cr.  &  M.  143;      against  those  of  a  rule  at  law,  Wenkam  ▼• 
Georgt  V.  EUton  and  othm,  1  Bing.  N.C.      FowU,  t  Dowl.  444. 
513.  Hot  costs  in  equity  cannot  be  set  off        (p)  "Eada  ▼.  "ExeraH,  3  Dowl.  687. 
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THE  PRINCIPAL  PROCEEDINGS  BY  A  DEFENDANT  BETWEEN 
DECLARATION  AND  FLEA. 


I.  Of  talLiDg  the  declaration  when 

filed  out  of  the  office 610 

II.  Of  obtaining  particulars  of  plain- 

tiff's demand 611 

III.  Of  demanding  ojer,  &c 618 

IV.  0{  inspection  o{ public  uid  private 

documents,  &c 619 

y.  Of  Proceedings  under  interplead' 

tract 620 

YI.  Of  bills  of  interpleader  in  equity  627 
Yll.  Of  injunction  bills  to  stay  pro- 
ceedings at  law  lb. 

VIII.  Of  bills  for  discovery,  &c. . . .     ib, 

IX.  Motions  and  rules  at  law  for 

staying  proceedings  on  ground 
of  plaintiff's  ignorance  of  the 
proceedings,  or  incapacity,  &c.  628 

X.  Do.  staying  proceedings  on  pe-  629 

nal  statute  not  authorised  . . . 
XL  Do,  staying  proceedings,  want  of 

authority  to  attorney  to  act. .     ib. 
XXL  Do.    staying    proceedings   on 

ground  that  no  debt  is  due . .  6S0 

XIII.  JDo.  staying  proceedings  when 
several  concurrent  actions 
pending  for  same  cause....  631 

XIV.  Do.  staying  proceedings  in  a 

second  action,  after  former 
recovery  or  defeat 632 

XV.  Do.  when  or  not  proceedings 

at  law  staged  to  render  avail- 
able a  defence  or  relief  in 
equity ib. 

XVI.  Do.  staying  proceedings  when 

contrary  to  agreement  or  good 
faith 633 


XVIL  Do.  staying  proceedings  on 
ground  of  claim  or  action 
being  frivolous,  or  for  too 
smalTasum 633 

XVIII.  Do.  staying  proceedings  un- 
til security  for  costs,  plaintiff 
being  abroad i6* 

XIX.  Do.  staying  proceedings  until 

security  for  costs,  plaintiff 
being  insolvent 635 

XX.  Do.  staying    proceedings    in 

ejectment  or  penal  action  till 
plaintiff's  rendence  be  stated 
or  security  for  costs 636 

XXI.  Do.  until  payment  of  cosU  of 

a  prior  action t6. 

XXII.  Do.  for  staying  proceedings 
under  other  particular  statutes  637 

XXIII.  Staying  proceedings  in  other 
cases  not  before  enumerated     t6. 

XXIV.  When  without  consent  the 
Court  or  a  judge  has  no  power 
to  stay  proceedings  on  un- 
usual terms,  &c ib, 

XV.  Of  summons  and  motion  to 
strike  out  superfluous  or 
scandalous  mattar,  or  second 
counts • 638 

XXVI.  Of  reducing  the  length  of 
pleadings  by  agreement,  and 
rule  thereon 642 

XXVII.  Of  motions  to  consolidata, 
and  of  consolidation  rules . .  •  643 

XXVIII.  Of  proceedmgs  by  defend- 
ant to  change  venue •  646 


Haying  in  the  last  chapter  examined  the  subjects  otIrregU'  CHAP.xvm. 
lariiies  and  NuUiiies,  and  endeavoured  to  explain  the  modes  j/^^/^^JJ,^ 
of  objecting  to  them^  and  of  sustaining  other  applications  by  out  o?  Of ficb. 
Affidavits,  Summons  and  Orders^  Motions   and  Rides  Nisi,  Of  the  adoption 
afterwards  made  Absolute,  enforced  hy  Attachments ;  we  will  ^^^l^^. 
now  consider  the  principal  Occasional  Proceedings  between  ai  proceedings 
declaration  and  plea,  chiefly  on  the  part  of  a  defendant,  and  ^^J^^^d^^cJ! 
which  are  usually  adopted  before  he  resolves  whether  he  will 
submit  to  the  action  by  compromise  or  suffering  judgment  by 
default,  or  giving  a  cognovit  or  warrant  of  attomeyi  or  whether 
he  will  defend  the  action  by  pleading  or  demurring,  and  either 
argue  an  issue  of  law  before  the  Court  or  try  an  issue  in  fact 
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OCCASIONAL  FROCBEPIKOS  BETWEEN 


CHAP.  XVIII, 
I.  Taking 

Declaration 
OUT  OP  Office. 


Consideration 
-whether  the  ap- 
plication shall 
be  by  suroraons 
or  b^  motion. 


Expediency  of 
praying  an  in- 
termediate stay 
rf  ffroeeedings 
pending  any 
application. 


before  a  jury.  The  principal  of  these  occasional  proceedbgs 
will  be  found  enumerated  in  the  above  analytical  table,  and 
the  most  recent  rules  and  decisions  applicable  to  each  will  be 
stated  under  the  subdivisions. 

After  having  resolved  to  adopt  one  or  more  of  these  inter- 
mediate proceedings,  the  next  question  relates  to  the  mode  of 
application;  i.e.  whether  it  shall  be  hj summons  returnable 
before  a  judge  at  chambers  and  to  be  decided  upon  by  his 
order,  or  whether  it  shall  be  by  petition,  or  by  qffidanit  and 
motion  to  the  Court  in  banc  for  a  rule  nisi,  afterwards  to  be 
made  absolute,  and  whether  to  the  Practice  Court  or  to  the 
Court  in  banc.  The  general  application  of  these  have  been 
considered  in  the  previous  chapter ;  but  their  practical  appli- 
cation to  occasional  proceedings  may  be  farther  examined  in 
this. 

For  fear  that  the  proceeding  should  not  succeed,  and  that 
when  decided,  the  defendant's  time  for  pleading  or  rejoining, 
&c.  should  have  elapsed,  whereby  he  might  lose  the  opportu- 
nity of  trying  the  merits,  it  is  in  general  essential  for  the 
defendant  to  endeavour  to  have  his  summons  or  rule  nisi  relat- 
ing to  any  subject  drawn  up  with  a  stay  of  proceedings  at  all 
events  until  the  particular  application  has  been  disposed  of, 
and,  if  possible,  until  the  expiration  of  as  many  days,  or  as 
much  time  after  that  event  as  the  party  applying  had  at  the 
time  of  his  application.  The  cases  when  or  not  a  stay  of  pro- 
ceedings can  be  obtained  have  ahready  been  fully  consideied.(a) 


X.  Of  taking  the 
declaration 
when  filed  out 
of  the  office. 


I.  Taking  Declaration  out  of  Office. — Supposmg  that 
after  the  plaintiff  has  declared  there  has  not  been  any  irregu- 
larity in  his  proceedings  that  can  still  be  objected  to,  or  that 
the  defendant  resolves  not  to  take  advantage  thereof,  then  if 
the  declaration  has  been  filed,  and  notice  thereof  given,  the 
first  proceeding  on  the  part  of  a  defendant  seems  to  be  his  tak- 
ing the  declaration  so  filed  out  of  the  office.  This  act,  and  the 
payment  for  the  same,  is  indispensable  before  the  defendant 
can  plead ;  (&)  and  if  the  defendant  plead  without  having  done 
so,  the  plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judg- 
ment by  default,  as  for  want  of  a  plea,  without  even  demand- 
ing a  plea,  (c)  On  the  other  hand  it  must  be  kept  in  view,  that 
by  taking  the  declaration  out  of  the  office  when  filed,  the  de- 
fendant waives  all  objections  to  the  affidavit  and  process,  {(D 


(a)  Ante,  5S1  to  533,  557,  558,  582. 

(6)  White  ▼.  Dent,  1  Bos.  &  Pal.  541 ; 
Keeling  ▼.  Newton,  1  WiU.  173 ',  Bmi  t. 
&«ort,  lChitty'«R.7S5. 


(c)  Baud  V,  Smart,  1  Cbittj'i  R.  476, 
566. 

(d)  GtfiMtt  T.  MartM,  t  Stnu  tOTI. 
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and  to  any  variance  between  the  notice  of  declaration  and  the  CHAP*  xvin. 
declaration  itself  ;(^)  and  also  to  the  declaration  having  been  pbclar1t?on 
filed  conditionally  instead  of  absolutely.    However  the  defend-  opt  of  Oryic». 
ant's  attorney  is  usually  allowed  at  the  office  where  it  has  been 
filed,  to  see  the  exterior  of  the  declaration^  and  consequently 
the  indorsements.  (/)    And  we  have  seen  that  neither  that  act, 
nor  his  having  ascertained  from  the  officer  its  contents,  waives 
the  right  to  object  to  the  irregularity,  (g) 

IL  Of  Particulars  of  Demand. — Whether  a  declaration  n.  or obtain- 
has  been  delivered  or  filed,  the  most  usual  proceeding  on  the  '"^P^J^JP"!^'* 
part  of  the  defendant,  is  to  endeavour  to  ascertain  with  more  demaod.  (Jk) 
certainty  the  exact  extent  of  the  aggregate  claim,  as  also  the 
items  with  dates  of  the  plaintiff's  demand,  and  for  that  purpose 
the  defendant  may,  using  the  technical  terms, "  take  out  a  iutih 
mons/or  the  particulars  qf  the  plaintiff's  demand\"  or  he  may 
*^  crave  oyer  of  any  deed"  declared  upon,  and  of  which  profert 
has  necessarily  been  made  in  the  declaration ;  or  he  may  apply 
for  and  obtain  in  certain  cases  *'  inspection"  of  a  pubUc  or 
private  document. 

A  defendant  may  now  in  all  the  Courts  take  out  a  summons  Atwhatttm* 
for  and  obtain  ;>ar/icfffar«  of  the  plaintifiT's  demand  immediately  P<^rt>cuiars  may 
after  he  has  been  served  with  process  or  arrested^  and  before  ap^ 
pearancCf  and  this  without  any  affidavit  of  his  ignorance  of  the 
nature  of  the  plaintiff's  demand,  although  in  the  Exchequer  such 
affidavit  was  formerly  indispensable ;  indeed  it  seems  reasonable, 
when  the  writ  is  so  general,  as  is  now  always  the  case  under  the 
uniformity  of  process  act,  2  W.  4,  c.  39,  that  the  defendant  should, 
at  the  earliest  stage,  have  the  means  of  ascertaining  the  exact 
claim,  so  as  to  satisfy  the  same  without  incurring  further  costs, 
if  he  find  he  have  no  defence,  or  plead  to  and  defend  the  claim 
when  disputed,  (j)  There  is,  however,  a  modem  rule  in 
K.  B.,  that  no  order  be  made  in  any  action  depending  in  that 
Court  to  compel  the  delivery  of  particulars  of  the  plaintiff's  de- 
mand, unless  the  defendant,  in  the  event  of  pleading,  do  by  such 
order  undertake  to  plead  issuably,  or  the  plaintiff's  attorney,  by 

So,  when  pleas  were  filed,  it  was  held  that  440. 

taking  a  plea  out  of  the  office  and  keep-  (g)  Id,  ibid, ;  anU,  440. 

ing  it,  waived  an  objection  that  it  was  {h)  See  in  senerai  Tidd,  9th  ed.  596 

pleaded  in  name  of  a  fresh   attorney,  to  601 ;  S  Arch.   K.  B.  4th  ed.  875  to 

without  a    previous    order    to    change.  882;  2  Arch.  C.  P.  [47,  48,  69,  99,] 

Margenm  v,  M£kiiwain$,  2  New  Rep.  324. 

608 ;  ow<e,  520.  (i)  Reg.  Gen.  Hil.  T.  2  W.  4,  c.  47 ; 

(e)  Robim  r.  Riehardi,  1  Dowl.  378.  Jervis's  Rules,  54,  note(w);  Db«,  Prac. 

(/)  Gilbert  r.  Kirkland,  1  Dowl.  153,  59;  Derry  v.  LUryd,  1  Chitty'i  R.  724; 

and  Robins  v,  Richards,  id.  379;  ante,  Reg. Trio. T. 2 G. 4, C. P.;  6 Moore, 211. 
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CHAP.  XVIII.  special  indorsementi  consent  to  waive  the  same ;  (k)  and  it  is 
^  ^m"p""    usual  in  K.  B.,  upon  granting  an  order,  to  require  from  the  de- 
Demamd.      fendant  some  admission,  as  the  signature  to  a  note,  &c.  (/)    It 
would  seem,  therefore,  inexpedient,  at  least  in  K.  B.,  for  a  de- 
fendant to  apply  for  particulars,  unless  it  be  certain  that  he  will 
be  advised  to  plead  issuably>  and  not  in  abatement,  nor  object 
to  be  subjected  to  any  reasonable  terms.    Although  the  appli- 
cation for  particulars  should  properly  be  made  before  pleading, 
yet  a  defendant  may,  under  circumstances,  apply  for  and  obtain 
them  even  after  issue  joined,  (m) 
Origin  of  prac-        The  practice  of  requiring  such  particulars  is  comparatively 
^'^ti^^iars^""*  of  modem  date,  and  probably  attributable  to  the  adoption  of 
general  indebitatus  and  quantum  meruit  counts,   also  com- 
paratively of  modern  date,  and  not  to  be  found  in  the  ancient 
entries,  as  we  find  that  declarations  for  even  most  ordinary  ser- 
vices and  works  were  formerly  special,  (is)     It  is  observable 
that  common  counts,  as  for  goods  sold,  or  for  work  and  ma- 
terials found,  may  and  frequently  do  embrace  numerous  trans- 
actions that  took  place  at  different  times  and  upon  different 
contracts,  wholly  independant  of  each  other,  and  of  which  the 
form  of  the  declaration  affords  the  defendant  in  effect  no  in- 
formation.    It  has  therefore,  since  the  introduction  of  those 
counts,  and  principally  to  prevent  inconvenience  and  surprise 
from  them,  been  the  practice,  at  the  instance  of  a  defendant 
upon  a  summons,  for  one  of  the  learned  judges,  as  a  matter  of 
course,  to  order  the  plaintiff  to  deliver  to  the  defendant  par^ 
iiculars  of  his  claim. 
Reg.  Gen.Trin.      Howevcr,  before  the  Reg.  Gen.  Trin.  T.  1  W.  4,  the  plain- 
^•'^1^*1*^*''  tiff  was  not  required  in  any  case  to  deliver  any  particulars 
accompanjde-    Until  the  defendant  had  obtained  an  order  for  that  purpose. 
claraUon.  and     3^.  ^y^^^  j^j^  ordered,  "  that  with  everu  declaration,  if  deli- 

be  annexed  to  '  i*,i  •/*  ny    t  . 

the  record.  **  vered,  or  with  the  notice  of  declaration,  if  filed,  containing 
"  counts  in  indebitatus  assumpsit,  or  debt  on  simple  contract, 
''  the  plaintiff  shall  deliver /ti///?aWfC«/ar«  of  his  demand  under 
'^  those  counts,  where  such  particulars  can  be  comprised  within 
"  three  folios ;  and  where  the  same  cannot  be  comprised  within 
*'  three  folios,  he  shall  deliver  such  a  statement  of  the  nature  of 
'*  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
*'  claims  to  be  due,  as  may  be  comprised  within  that  number  of 


(h)  Reg.  Hil.  T.  59  Geo.  S,  K.  B. ;     Lord  Holt  observed*  that  be  wu  a  bold 
Tidd,  597.  man  who  first    adopted   tocb 


(/)  Tidd.  597.  coants,  t  Stra.  953 ;  1  Saond.  f 69  a,  note 

(m)  Iinpey,  K.  B.  «S9.  2. 

(n)  Oibome  v,  Rogers,  1   Saund.  264. 
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*^  folios,  (o)    And  to  secure  the  delivery  of  particulars  in  all  CHAP.  XVTII. 
**  such  cases,  it  is  further  ordered,  that  if  any  declaration  or       'lxrso'f "' 
"  notice  shall  be  delivered  without  such  particulars  or  such      Dekavd. 
"  statement  as  aforesaid,  and  a  judge  shall  afterwards  order  a  Consequence  of 
"  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any  "hem  tharplmn- 
*^  costs  in  respect  of  any  summons,  for  the  purpose  of  obtaining  *lf^J||'"!*  "°*^® 
"  such  order,  or  of  the  particulars  he  may  afterwards  deliver,  costs  of  a  subse- 
"  ...  And  that  a  copy  of  the  particulars  of  the  demand,  and  j;;^"ord"cTfbr  a 
**  also  particulars  (if  any)  of  the  defendant's  set-off,  shall  be  delivery  of  par- 
'*  annexed  by  the  plaintiff's  attorney  to  every  record  at  the  ^^  ""'^  ^^^ 
"  time  it  is  entered  with  the  judge's  marshals*    This  rule  is  cal-  coiars  of  de- 
culated  to  induce  a  plaintiff  strictly  to  comply  with  its  directions,  "fftobeai**^* 
because  by  delivering  the  particulars  with  the  declaration  or  ncxcd  to  the 
notice,  the  expense  or  fee  of  preparing  such  particulars  would 
be  costs  in  the  cause,  to  be  paid  to  the  plaintiff,  if  he  succeed ; 
but  if  in  violation  of  the  rule  no  particulars  be  delivered,  and 
the  defendant  afterwards  obtain  a  summons  and  order  for  par- 
ticulars, then  the  plaintiff  will  not  be  paid  at  any  time  the  ex- 
penses of  preparing  the  same.     And  as  respects  the  direction 
that  a  copy  of  the  particulars  be  annexed  to  the  record  of 
nisi  prius,  the  omission  would  constitute  an  irregularity,  and 
the  judge  might  refuse  to  try  the  cause,  or  at  least  to  receive 
evidence  in  support  of  the  indebitatus  counts ;  whereas  it  has 
been  held,  that  when  the  particulars  have  been  so  appended 
to  the  record,  they  are  thereby  so  far  authenticated,  that  the 
delivery  of  them  need  not  be  proved  on  the  trial,  and  thus  the 
plaintiff  saves  some  risk  in  evidence,  {p) 

It  will  be  observed,  however,  that  this  rule  only  applies  when  When  an  order 
a  declaration  contains  an  indebitatus  count  in  assumpsit  or  debt,  may'bc  ob-*" 
and  there  are  many  other  claims  in  which  it  may  be  still  neces-  ^^^^^^ 
sary  or  advisable,  by  summons  and  order,  to  obtain  full  particu- 
lars.    A  judge  may  certainly  order  particulars  in  every  descrip- 
tion of  action  when  justice  requires,  as  in  an  action  of  assumpsit 
against  a  vendor  for  not  making  out  a  sufficient  title  to  the 
property  sold,  a  particular  of  the  objections  to  the  title  may  be 
ordered,  (q)    And  in  ejectment  for  a  forfeiture,  a  particular  of 
the  covenants  broken  and  of  the  breaches,  may  also  be  order- 
ed ;  (r)  and  as  the  object  of  obtaining  them  is  not  merely  to 
ascertain  the  extent  of  the  claim  and  pay  it,  but  also  to  plead 


(o)  Semble,  that   the  first  part  of  this  prescribed  particulars. 

rule  would  render  a  noncompliance  with  (p)  Macarty  y.  Smith,  8  Bing.  145;  1 

its  directions  an  irregularity  and  ground  M.  &  Scott,  S?7  ;  1  Dowl.  233,  S.  C. 

for  setting  aside  the  delivery  of  the  de-  (q)  3  Bos.  &  P.  46  ;  1  Campb.  293. 

claration  or  notice  thereof,   without  the  (r)  6T.  R.597  j  7  T.R.332. 

VOL.  III.  R   R    ^   ^     ^  ^ 
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II.  Particv 

LAR8  OF 

Demand. 


CHAP,  xvill.  with  precision  to  each  part  of  the  claim,  and  to  be  prepared 
with  proper  evidence  on  the  trial,  to  meet  every  part  of  the 
plaintiff's  case,  it  would  seem  just  to  compel  the  plaintiff,  in  all 
oases,  to  specify  each  item  of  his  claim,  whatever  may  be  the 
form  of  declaration.  However,  in  a  late  case  of  an  action  of 
covenant  against  an  author  for  not  improting  according  to  ex- 
press covenant,  to  the  best  of  his  skill,  five  works,  consisting  of 
several  thousand  pages,  and  for  publishing  three  other  works 
containing  several  thousand  pages  pretended  to  be  piracies  and 
imitations  of  parts  of  the  first-named  works,  a  learned  judge 
refused  an  order  for  particulars,  naming  the  pages  or  parts  of 
each  work  on  which  the  plaintiff  intended  to  rely,  though  it 
was  urged  that  it  would  otherwise  be  impracticable  for  the  de- 
fendant or  his  attorney,  or  counsel  on  the  trial,  to  be  prepared 
for  a  just  defence,  because  the  plaintiff  might  suddenly,  on  the 
trial,  select  one  of  the  many  thousand  pages  as  a  breach  of  the 
covenant,  {a) 

Where  a  particular  of  demand,  stating  dates  and  items  fuUyi 
exceeded  three  folios,  and  the  plaintiff  gave  notice  to  the  defend* 
ant  accordingly  under  the  above  Reg.  Gen.  Trin.  T.  I  W.  4, 
the  Court  ordered  a  full  particular  to  be  delivered  to  the  de- 
fendant on  payment  of  costs  and  taking  short  notice  of  trial,  if 
necessary,  though  he  had  had  ftill  particulars  before  the  action 
was  brought.  (0  And  in  another  case,  where  particulars  of  de* 
mand  had  been  delivered  under  a  judge's  order,  and  another 
differing  bill  of  particulars  was  afterwards  annexed  to  the  record 
by  the  plaintiff's  attorney,  as  in  pursuance  of  Reg.  Gen,  Trin.  T. 
1 W.  4t,  and  as  a  copy  of  the  particulars  of  demand,  but  in  fact 
containing  items  not  originally  stated  in  the  particulars  delivered 
to  the  defendant ;  and  the  plaintiff's  evidence  at  the  trial  was 
confined  to  the  items  exclusively  set  forth  in  the  particular  an- 
nexed to  the  record,  and  therefore  the  defendant's  counsel  not 
being  prepared  to  prove  the  delivery  of  the  particulars  to  the 
defendant's  attorney  under  the  judge's  order,  did  not  then 
apply  for  a  nonsuit,  the  Court  afterwards  granted  a  new  trial 
without  costs,  but  refused  to  enter  a  nonsuit,  (ii) 

It  is  advisable  for  the  plaintiff's  attorney,  at  the  time  he  in- 
structs counsel  or  a  pleader  to  prepare  the  declaration,  also  to 
draw  the  particulars  of  the  plaintiff's  demand  \  and  although 


Keqaisites  of 
particulars  of 
plaiiitifTs  de- 
mand, (x) 


(0  BrotkBV,  Chitty,  C.  P.  January,  a. d. 
1835,  coram  Bosanquet,  J.  The  learned 
judge  stated  that  the  defendant  must  be 
supposed  to  know  whether  and  in  what  re- 
specu  he  bad  omitted  any  improvements, 
or  had  been  guilty  of  piracy,  and  there- 
fore thought  |be  general  breach  sufficient 


(f)  Jamei,  Gent.  t.  Child,  %  Tyr. »«; 
«Cromp.&J.25«,S.C. 

(u)  Morffin  V.  Harris,  t  Tyr,  385  j  » 
Crorop.  &  J.  461, 8.  C. 

(»)  See  Tidd,  9th  ed.  596  tafifll;  « 
Arch.  K.  B.  4th  ed.  675  to  689  i  I  Afcb* 
C.  P.  «J6.  ^  T 
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the  latter  l8  a  mere  practical  form,  and  could  not,  if  defective,  in  CHAP,  xvill. 
any  case  be  demurred  to,  yet  great  care  is  essential  in  accu-    ^\^^^^^* 
raiely  stating  the  nature  of  the  claim  as  it  will  certainly  be      Phmand. 
proved  in  evidence^  and  sometimes  even  greater  care  is  re^ 
quired  in  framing  particulars  than  in  drawing  a  declaration ; 
and  it  may  be  still  advisable  to  describe  the  claim  in  varying  state- 
ments similar  to   several  counts,  when  they  were  permitted. 
Thus,  where  the  particulars  stated  that  the  plaintiff's  demand 
was  fpr  goods  sold  and  delivered  to  the  defendant,  (instead  of 
for  money  received  to  his  use,)  the  plaintiff  was  not  allowed  to 
give  evidence  of  goods  sold  by  the  defendant  as  agent  for  the 
plaintiff,  and  that  he  was  debtor  to  the  plaintiff  for  the  pro- 
ceeds, and  yet  it  could  not  be  doubted  the  defendant  well 
knew  for  what  claim   the   plaintiff  was  proceeding,  (y)     Apd 
though  the  Court  gave  leave  to  amend  the  particulars,  and 
granted  a  new  trial  on  payment  of  costs,  yet  the  latter  were  dis* 
astrous.  {y)    And  in  a  very  late  case,  where  the  declaration 
was  for  goods  soldaud  on  an  acpount  stated,  without  a  count  for 
money  received  to  the  plaintiff's  use,  and  the  particulars  deli- 
vered with  the  notice  of  declaration,  were,  "  to  a  beast  sold  and 
delivered"  and  the   evidence  was  that  the  defendant  told  a 
third  person  that  he  owed  the  plaintiff  13/.  10^.,  without  saying 
on  what  account,  it  was  held  that  the  plaintiff  could  not  reco- 
ver on  the  count  for  goods  sold,  because  the  evidence  did  not 
establish  a  debt  for  goods  sold,  nor  on  the  account  stated,  be- 
cause such  admission  to  a  third  person  of  a  debt  for  a  single 
item  was  not  applicable  to  an  account  stated,  and  there  was  not 
any  count  for  money  had  and  received,  (jbt)    But  although  the 
particulars  of  demand  vary  from  the  evidence  which  the  plain- 
tiff adduces  in  some  respects,  yet  if  the  defendant  appeared  at 
the  trial  and  defended,  and  was  not  really  misled,  the  variance 
will  be  no  ground  of  nonsuit,  (a) 

If  the  defendant  find  the  particulars  defective,  as  too  indis- 
tinct, he  may  on  summons  obtain  an  order  for  better  particu^ 
lars,  stating  dates,  &c.  on  his  praying  for  the  same.  And  in  an 
action  on  ^u  attorney's  bill,  the  defendant  would  only  have  to 
pay  the  cost  of  fair  copying  such  particulars,  it  being  the  duty 
of  an  attorney  to  keep  a  detailed  account  of  the  business  trans- 
aeted  for  his  client.  (6) 

(y)  Hollands,  Hopkins,  2  Bos.  &  Pul.  (a)  Spencer  ▼.   BaUt,  1    Gale,   108; 

S4S;  5  Esp.  168,  S.  C.  Oreenv.  Clark,  9  Dowl.  18;   t  Taunt. 

(s)  Breckon  ▼.  Smith,    1  Add.  &  El.  SS4;  1  Camp.  69;  3Maule  &  Scl.  380. 

488.    Semble,  that  ca«€  turned  upon  there  (6)  Jones  f.  Roberts,  4  T^t.  310,  bat 

being  no  applicable  count  in  the  declara-  not  put  on  that  ground, 
tion.    See  Spencer  v.  Bates,  1  Gale,  108. 
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CHAP.  XVIII 
II.  Particu- 
lars OP 
Demand. 


Forms  of  par- 
ticulars of  plain- 
tiff's demand. 


The  form  o(  particulars,  whether  to  accompany  the  declara- 
tion or  notice  thereof,  in  pursuance  of  the  above  Reg.  Gen. 
Trin.  T.  1  W.  4,  r.  6,  or  to  be  delivered  in  pursuance  of  a 
judge's  order,  must  necessarily  vary  according  to  the  facts  of 
each  case ;    the  forms  in  the  note  may  assist,  (c)    The  claim 


(c)  In  the  King's  Bench  [or  "  Common  Pleas,"  or  *'  Exchequer  of  Plems."] 

rA.  B.  PUintHT. 
BetweeD<  and 

t  C.  D.  Defendant 
The  fall  particulars  of  the  plaintiff's  demand  under  the  counts  in  indebitatus  u- 
sumpsit  in  the  declaration  in  this  cause  are  as  follows,  viz.  for 

Butcher's  meat  sold  and  delivered  by  the  plaintiff  to  the  defendant  [or  for] 
Clothes  sold  and  delivered,  and  tailor's  materiaU  found  and  provided   by  pliintif 
or  defendant  [or  for'] 

Making  dresses  and  other  articles  of  dress  for  the  wife  of  the  defendant  and  others 
at  his  request. 

And  the  items  of  such  demand  are  as  follows : 

f.  a. 

A.  p.  18S5,  Jan.  1 ,  beef  9^  lb.  at  8e2 7    4 

3.  leg  of  mutton,  1 1  lb.  at  7}     .     8     1 1 
&c.  &c. 
[Here  ct>py  the  whole  bill  token  the  tame  vith  the  above  wordi  will  not  exaed  thru 
folios,  (or  three  times  sevtnly-two  words,  tohich  constitute  a  law  folio,)  and  v>hkh  iwjl 
be  copied  in  two  eolwnm.] 

Dated  this day  of a.  d.  1835. 

Yours,  &e. 
To.  Mr.  J.  K.  Defendant's  Attorney,  G.  H. 

[or  "  to  the  defendant."]  tO,  Clifford's  Inn. 

Plaintiff's  Attorney. 


In  the  King's  Bench  [or  *'  Common  Pleas,"  or  *'  Exchequer  of  Picas."] 

TA.B.  Plaintiff. 
Between^  and 

t  C.  D.  Defendant 
This  action  is  brought  to  recoTer  £40,  being  [the  balance]  due  to  the  plaintiff  opoq 
the  following  items  of  account. 

1833,  June  ^4.  To  half  year's  rent  to  this  day 
of  house  and  premises  situ- 
ate, ^ec S5     10 

Sept  12.    To  ten  sucks  of  corn  at  10s.   .      5      0  3cc.  &c 
Above  are  the  full  particulars  of  the   plaintiff's  demand,  pursuant  to  the  role  of 

Court  in  such  case  made  and  provided.    Dated  the  •-— *  day  of 1835. 

Yours,  &c. 
To  Mr.  D.  A.  Defendant's  Attorney,  P.  A.  Plaintiff's  Attomcj, 

[or  *'  Agent."]  [or  "  Agent."] 


Particulars  of 
demand  in  ac- 
tion on  a  surety 
bond. 


'  A.  B.  Plaintiff, 


In  the , 

o 

Between<  and 

CC.D.Defendiflt. 

This  action  is  bronght  by  the  above  plaintiff  against  (he  above  named  defendant, 
as  the  surety  for  E.  F.  of,  &c.  agent,  for  the  recovery  of  damages  sustained  by  ^ 
plaintiffs  in  coiibequence  of  the  breaches  of  the  condition  of  the  bond  or  writing  o\iii' 
gatory  mcnlioncd  and  set  forth  in  the  declaration  in  this  cause. 

The  breaches  of  the  condition  of  this  bond  are. 

First,  That  the  suid  £.  F.  did  not  from  time  to  time,  on  the  first  day  of  eacb  v*d 
every  month,  during  the  time  he  continued  in  their  service,  transmit  to  the  pUinti^^ 
a  full  and  correct  statement  in  writing  of  all  goods  and  merchandise  which  cuot  to 
his  hands  as  agent  for  the  plaintiffs. 

Secondly,  &c.  [Itere  six  distinct  breaches  icere  ttaied,] 
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should  be  described  in  the  particulars  in  evert/  possible  shape  CHAP.XVIII. 
that  could  be  admissible  under  the  counts  in  the  declaration  ;      *i.ar8  op 

as  for  instance,  Jirst,  the  claim  might  be  for  £ for  a  suit      ^^^^^^' 

of  clothes,  as  sold  and  delivered  to  the  defendant  himself; 
secondly,  for  the  like  sum  as  due  for  clothes  as  sold  to  the  de- 
fendant, and  delivered  to  a  third  person  at  his  request ;  thirdly, 

for  the  sum  of  £ ,  as  the  price  or  value  of  such  clothes 

received  by  the  defendant  for  the  use  of  the  plaintiS*;  and, 
fourth ly,  for  the  like  sum  as  due  upon  an  account  stated  by 
and  between  the  defendant  and  the  plaintiff. 

It  has  been  held  at  nisi  prius  that  the  plaintiff  ought  to  give 
credit  for  all  the  sums  paid  ;  {d)  but  that  decision,  if  tenable,  is 
not  observed  in  practice,  and  the  best  course  is  to  state  that 
the  plaintiff  proceeds  for  a  named  sum,  being  the  real  just 
balance,  thus  impliedly  but  not  expressly  admitting  any  payment 
on  account,  or  at  least  without  specifying  in  particular  any  items 
for  monies  paid  on  account,  and  always  avoiding  the  admission  of 
any  set-off.  However,  in  order  to  take  from  a  defendant  any 
necessity  for  a  plea  of  payment  of  part  of  the  plaintiff's  de- 
mand, it  may,  as  we  have  seen,  be  advisable  expressly  to  con- 
fine the  declaration  and  particulars  to  the  just  balance  pro- 
ceeded for,  and  that  is  the  modern  practice,  (e)  Particulars  of 
demand  should  also  be  so  framed  that  the  opponent  cannot 
read  them  in  evidence  for  himself,  without  a  proper  accom- 
panying qualification  or  circumstance  against  himself,  corres- 
ponding with  the  fact ;  as  for  instance,  when  an  item  for  money 
lent,  &c.  is  stated  in  particulars,  if  at  the  time  of  the  loan  the 
defendant  admitted  he  owed  a  named  balance,  then  immediately 
after  such  item  the  plaintiff  might  in  his  particulars  properly 
add  "  At  the  same  time  the  defendant  admitted  that  besides 
'*  that  item  he  owed  the  plaintiff  the  sum  of  £ ." 

Where  the  plaintiff  refused  to  deliver  particulars,  the  Court  Consequences 

of  plaintiff 's 

.^ not  complying 

with  order  for 

The  plaintiffs  estimate  these  damages  to  the  full  amount  of  the  penally  of  the  bond  P*'^**^"'""' 

t>f  ?60L,  which  they  seek  to  recover  in  this  action.    Dated  this day  of -, 

183d. 

To  Mr.  — ,  Yours,  &c. 

Defendant's  Attorney  or  Agent.  Plaintiff's  Agent. 


(d)  AdlingUm  v.  Appleton,  t  Campb«  not  compellable  to  admit  recetpf<  or  loans, 

410.    The  propriety  of  tliat  decision  was  &c. 

immediately    after    it   was    pronounced  (e)  Ante,  vol.  iii.  47S ;  Bosanquet  on 

doubted.    Tliere  is  not  in  a  Court  of  law  Bules  of  Pleading,  page  5\,  note  48; 

any    reciprocity  in   candour,   and   why  see  forms,  id»  85  to  88  ;  and  k  Chitty  on 

should  a  plaintijf  be  compelled  to  admit  Pleading,  6tli  edit,  in  notes. 
paymtnta  on  account,  when  a  defendant  is 
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CHAP.xyill.  of  King's  Bench  refused  the  defendant  permission  to  sign 
^^\lnVor^'  judgment  of  non  pros.  (/)    It  is, however,  now  the  practice  to 
P'M^wD,      obtain  a  further  order  to  deHver  particulars  within  a  named 
time,  and  expressly  reserving  liberty  to  defendant  to  sign  judg- 
ment of  non  pros,  if  the  order  be  not  complied  with,  (g)  and 
a  form  of  entering  the  judgment  of  non  pros  in  such  a  case  has 
been  given ;  (A)    and  at  least  the  plaintiff  himself  must  take 
care  to  avoid  the  consequences  of  the  action  being   out  of 
Court,  if  he  do  not  declare  within  a  year,  (t) 
Prescribed  Ume      The  general  rule  of  Hil.  T.  2  W.  4,  reg.  48,  orders  that  a 
•fter^^alt?  I      defendant  shall  be  allowed  the  same  time  for  pleading  after 
delivered.  the  delivery  of  particulars  under  a  judge^s  order,  which  he 

had  at  the  return  of  the  summons ;  nevertheless  judgment 
shall  not  be  signed  till  the  afternoon  of  the  day  after  the  de- 
livery of  the  particulars,  unless  otherwise  ordered  by  the 
judge.  (*) 

III.  Of  de-  III.  Of  Demanding  Oyer.— When  the  plaintiff's  dedara- 

of'a  dud^^c.  ^ion,  or  any  subsequent  pleading,  necetsarily  makes  profert  of 
declared  on.  (/)  ^  deed^  the  defendant  may,  before  the  time  for  pleading  has 
expired,  but  not  afterwards,  demand  or  crave  oyer  thereof y  and 
thereupon  he  will  be  entitled  to  have  a  copy  of  the  whole  deed 
and  of  the  attestations  and  names  of  witnesses  brought  to  and 
delivered  to  him,  he  paying  for  the  same  fourpence  per  sheet,  of 
seventy-two  words  each.  Butif  a  bond  bedeclaredon,  and  pro- 
fert thereof  made,  and  the  condition  refer  to  other  articles  or  an 
indenture,  the  defendant  cannot  demand  oyer  of  the  latter,  but 
must,  if  an  inspection  be  essential,  make  a  distinct  and  special  ap- 
plication for  a  copy  of  the  same  ;  nor  has  the  defendant  any  right 
to  see  or  read  the  original  of  such  last  mentioned  deed,  (m) 
Such  inspection  can  only  be  obtained  by  summons  or  motion.  (») 
The  demand  of  oyer  is  to  be  in  the  form  in  the  note^  (o)  There 


(f)  Burgess  v.  &'to<iyn«,  7  Bar.  &  Cfes.  (fc)  See  construction  in  TttBr,  BaffUUt, 
485;   Vomers  v.  King^  7  Dowl.  &  Rjri.  SDowl.218. 

US',    Sutton  T.  Clark,  8  Bing.  165  3   1  (/)  See  in  general  Tidd,  9th  ed;  586: 

M.  &  Scott,  271 ;  1  Dowl.  259.  2  Arch.  K.  B.  4th  ed.  866. 

(g)  2  Arch.  K.  B.  4th  ed.  877.  (m)  See  the  «^hoIe  practtce  Tidd,  9th 
{h)  T.  Cliitty's  Forms,  2d  edit.  69U  cd.  586  ;  2  Arch.  K.  B.  4th  ed.  866. 

(i)  Ante,  445.  (n)  2  Arch.  K.  B.  4th  ed.  866. 


(n)  In  the  King's  Bench  [or  "  Common  Picas/*  or  "  Excliequet  of  Pleas."J 

C  A.  B.  PiainUri 
Bel  ween  <  and 

t  C.  D.  Defendant. 
The  defendant  deraands  ojrer  and  copy  of  the  writing  obligatory  mentioned  in  the 
declaration  in  this  caase  and  the  condition  thereof  lor  **  of  the  indenture/'  *'  articles 
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18  no  tocprest  alteration  in  the  previous  practice  as  to  oyer^  ex-  CHAP.XVIII. 
cepting  that  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,  orders  that  "^;f  0"^!" 

"  If  a  defendant,  after  craving  oyer  of  a  deed,  omit  to  insert  it 

"  at  the  head  of  his  plea,  the  plaintiff,  on  making  up  the  issue 
''  or  demurrer  book,  may  if  he  think  fit  insert  it  for  him ;  but 
**  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the 
'^  taxing  officer."  This  rule  assimilated  the  practice  in  this 
respect  of  the  Common  Pleas  to  that  of  the  King's  Bench,  (p) 
It  would  be  desirable  if  there  were  a  rule  enabling  a  defendant 
to  set  out  on  oyer  only  so  much  of  the  document  as  may 
be  deetned  essential  to  his  plea,  leaving  the  plaintiff  to  set  out 
the  rest,  if  important,  in  his  replication  or  subsequent  plead- 
ing* In  an  action  on  a  deed,  in  which  a  profert  will  be  neces- 
sary, or  on  any  instrument  of  which  an  inspection  may  be  or- 
dered)  it  is  advisable  for  the  plaintiff's  attorney,  in  order  to 
avoid  delay  in  the  first  instance,  or  at  least  at  the  time  of  de- 
claring, to  send  the  original  to  London,  ready  to  be  produced, 
in  case  of  demand  of  oyer,  for  inspection,  for  otherwise  delay 
may  arise  in  sending  for  such  original. 

IV*  Inspection,  &c, — There  are  also  other  cases  in  which,  IV.  Inspecting 
although  the  declaration  has  not  made  profert  of  a  deed,  and  and  pabi?c"do^*^- 
therefore  the  defendant  could  not  demand  oyer,  yet  the  decla-  menu.  (9) 
ration  having  referred  to,  or  at  least  being  founded  upon  or 
connected  with  a  wriiten  instmmenU  which  it  may  be  material 
for  the  defendant  to  inspect  and  have  a  copy  of  l^efore  he 
pleads,  he  may>    at    this   stage   of  the    action,  obtain  the 
same  upon  Bummons^  in  case  a  previous  application  should  not 
have  been  complied  with,  (r)    The  practice  upon  this  subject, 
M  well  as  upon  the  production  of  public  documents^  as  for  in- 
stance Court  Rolls,  &c»  has  already  been  stated  with  admirable 
perspicuity^  <«)    There  has  not  been  any  recent  rule  altering 
the  practice  there  stated,  excepting  Reg.  Gen»  HiL  T.  2  W.  4, 


of  agreement*"  "  cbarter-partj/'  or  "  deed  poll/']  mentioned  in  the  declaration  id 
this  came.    Dated  this  — ^  day  of  —  a.  d.  1835. 

Yoursi  &c. 
G.  H.  Defendants  Attorney/ 
to  Jin  fi.  J^k  Plaintiff's  Attorney  [or  »  Agent.**]  [or  **  Agent."] 


{pS  tkld,  j(d^»  plaintiff  in  order  to  obtain  inspection  and 

(a)  See  in  f»eneral  Tidd,  9lh  ed.  386,  copy  of  written  docament  to  declare  on, 

589';  «  Arch.  K.  B.  4tb  ed.  870  to  875 ;  ante,  433  to  436. 

2  Arch.  C.  P.  [46.  90,]  222,  223.  (i)  Tidd,  9th  ed.  586  to  589. 
(r)  Id.  ibid, ;    sec  proceedings  by  a 
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CHAP.  XVJII. 
IV.  In'spect- 

INO 

Documents, 
&c. 


r.  102,  which  orders  that  "  An  order  upon  the  lord  of  a  manor 
"  to  allow  the  usual  limited  inspection  of  the  Court  rolls  on  the 
"  application  of  a  copyhold  tenant,  may  be  absolute  in  the  first 
"  instance,  upon  an  affidavit  that  the  copyhold  tenant  has  ap- 
'' plied  for  and  been  refused  inspection/' which  rule  assimilates  the 
practice  of  the  Common  Pfeas  to  that  of  the  King's  Bench.  (0 
But  that  rule  only  applies  when  an  action  is  depending,  and 
not  to  an  ex  parte  application ;  and  if  an  application  to  inspect 
the  Court  rolls  of  a  manor  is  made  when  no  action  is  pending, 
then  the  rule  must  be  nisi  only  in  the  first  instance,  (tf)  And 
according  to  a  recent  decision,  unless  the  party  applying  for 
an  inspection  of  parish  books  allege  that  he  is  interested 
therein,  no  inspection  will  be  afforded ;  (x)  and  there  is  a  ge- 
neral distinction  between  the  jurisdiction  and  practice  of  Courts 
of  law  and  Courts  of  equity,  that  as  regards  private  documents 
a  party  has  no  right  to  come  into  a  Court  of  law  as  into  a 
Court  of  equity,  with  any  motion  or  proceeding  equivalent  to 
or  in  the  nature  of  a  bill  of  discovery,  (y)  In  a  recent  case, 
however,  in  the  Practice  Court  of  the  King's  Bench,  an  appli- 
cation was  made  absolute  against  an  attorney  even  before 
writ  for  the  production  of  an  agreement  for  a  lease  prepared 
by  the  brother  of  the  attorney,  who  was  deceased,  as  well  for 
the  applicant,  a  landlord,  as  for  the  tenant,  {s) 


V.  Proceedings 
under  inter- 
pleader actt  and 
applications  to 
Court  of  Law 
under  inter' 
pleader  act,  or 
by  slieriflf  at 
common  law. 


V.  Op  Bills  of  Interpleader  in  equity^  and  motions  on 
interpleader  act,  I  &  2  W.  4,  c.  68.  If,  when  a  defendant  has 
ascertained  from  the  declaration,  or  particulars  of  demand,  or 
otherwise,  the  nature  of  the  plaintiff's  claim,  he  find  that  he 
(the  defendant)  being  an  agent  or  stakeholder,  and  that  some 
third  "person  claims  an  interest,  and  might  hereafter  sue  him  with 
effect  or  at  least  with  risk  for  the  same  subject-matter  of  demand, 
then  it  may  be  necessary  either  to  file  a  bill  of  interpleader  in 
equity,  (a)  or  to  apply  to  the  Court  of  law  in  which  the  action 
is  depending,  in  the  manner  authorized  by  the  1  &  2  W.  4, 
c.  58.  (6)  We  have  seen  that  that  enactment  (c)  contains 
two  very  different  provisions,  giving  distinct  jurisdiction,  first, 
in  relief  of  stakeholders,  agents,  and  persons  sued  in  certain 


(t)  Tidd,  594}  Jeryis's  Rules,  70, 
note  (z). 

(tO  Expar(€  Beit,  3  Dowl.  38. 

(x)  Burrell  v.  Nicholson,  3  Bar.  & 
Add.  649. 

(j/)  Per  Litllcdale,  J.,  in  Johnton  v. 
Brazier,  1  Add.  &  El.  626. 


(»)  Es  pane  Bretter,  1  Harr.  &  Wol. 
i\2;  and  see  Doe  t.  Slight,  X  Dowl.  t6S. 

(a)  lo  equity,  ante,  vol.  ii.  417  to  490. 

(b)  At  law,  ante,  vol.  ii.  341  to  S47. 

(c)  See  the  act  stated  and  some  deci- 
sions, ante,  vol.  ii.  341  to  347. 
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actions,  and  as  it  would  seem  either  relating  to  goods  or  ordi-  CHAP.3^VIII. 
nary  money  claims,  from  double  liability  ;  and,  secondly,  in  fur-  pj^^^Je^Act. 
ther  and  more  extensive  relief  of  sheriffs  and  other  officers 
endangered  in  the  execution  of  process.  Before  that  act,  third 
persons  sued  for  goods  or  a  debt  by  one  claimant,  and  also 
threatened,  or  in  danger  of  another  action  by  another  person, 
must  have  resorted  to  a  Court  of  Equity  ;  and  although  sheriffs 
might  be  relieved  on  motion,  yet  their  remedy  before  the  sta- 
tute was  imperfect ;  and  although  a  sheriff  could  obtain  time 
to  return  a  writ,  yet  he  could  not  in  general  obtain  the  costs  of 
applying  to  the  Court,  {d)  We  have  in  a  prior  page  in  part 
considered  the  enactments  in  this  statute  and  some  of  the  deci- 
sions thereon,  and  the  reader's  reference  to  that  part  of  the 
work  is  requested,  (e)  Other  decisions  have  been  collected  in 
the  recent  editions  of  the  principal  works  on  practice.  (/)  But 
since  the  observation  in  the  prior  part  of  this  work  and  the 
pubhcation  of  any  work  on  practice,  there  have  been  numerous 
decisions,  and  which  we  will  now  collect.  These  show  how 
extensive  and  important  the  operation  of  this  act  is  in  practice 
by  saving  the  much  greater  expense  of  a  suit  in  equity  in  many 
cases,  though  the  statute  is  still  but  of  comparatively  limited 
operation. 

It  will  be  observed  that  the  recital  in  the  first  section  states  Substonce  of 
the  absence  of  relief  at  law  to  third  persons  in  general,  and  dis-  ^"|i^ section." 
closes  the  Umited  intent  of  the  enactment,  and  only  extends  to 
certain  named  actions,  probably  intended  only  to  include  ordi- 
nary claims  for  money  and  debts  and  goods,  viz.  assumpsit,  debt, 
detinue,  and  trover,  and  not  extending  to  an  action  of  covenant, 
replevin,  or  trespass,  or  ejectment;  and  only  authorizes  an 
application  after  declaration  and  before  plea ;  and  the  frst 
section  empowers  the  Court  or  any  single  judge,  even  at  cham^ 
bers,  to  interfere  on  affidavit  and  motion,  or  summons,  on  the 
defendant  bringing  the  money  into  Court,  or  submitting  to  the 
disposal  of  the  goods  as  directed  by  the  Court ;  and  if  the 
claim  is  still  disputed  the  Court  is  to  direct  the  trial  of  a 
feigned  issue  to  be  tried  between  and  at  the  expense  of  the 
actual  claimants,  and  to  order  the  payment  of  costs  as  may  be 
just  and  reasonable. 

A  party  may  apply  for  rehef  under  Xhe  first  section,  although  Application  nn- 


(«f)  See  observation  on  defects  in  prior  (e)  Ante,  vol.  ii.  341  to  347. 

kw,  Wordsworth's  Rules,  68, 69;  Bwv.  (/)  'i'^^^'s  Supp.  a.d.  1833,  128  to 

CocU,  1  M'CIel.  &  Young,  198  j  Tidd,  131 ;  2  Arch,  K.  15.  4th  ed.  855  to  861 ; 

1000,  1017.                                               -  2  Arch.  C.  P.  [74,  113, 116.] 
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CHAP.  xviu.  hie  elaims  U  Urn  on  the  goodi  against  all  parties ;  {g)  and  an 
PLEADB  ™CT.  auctioneei*  or  agent  employed  by  one  party,  and  who  has  sold 
"    ~        ;      goods,  and  then  has  an  action  brought  against  him  by  his  em- 

der /rit  section,  ^-  ^         ,  ,      .  _,  ®         ^    .  .  ^,  .    , 

1  &  2  W.  4,  c.  ployers  for  the  ptdtieeds  m  one  Court,  and  by  a  third  person 
^^'  also  for  the  proceeds  in  anothef  Court,  must  apply  after  decla- 

ration for  rules  in  both  the  Courts;  and  although  he  has 
advanced  money  to  his  employer  on  account  before  the  adverse 
claim  had  been  ftnade,  he  must  in  his  action  pay  into  Court 
either  the  whole  proceeds  or  rio  much  as  the  Court  may  direct, 
but  still  subject  to  the  final  order  of  the  Court.  {Jk) 

It  seems  that  under  ihefirH  section  the  application  for  relief 
may  be  either  to  a  single  judge  at  chambers  or  to  the  Court  in 
banc ;  (t)  but  under  the  sixth  section,  in  relief  of  shertfH  and 
officers^  the  application  mkst  be  to  the  latter,  {k)  The  first 
section  is  confined  to  the  particular  actions  specified,  and 
there  is  no  direct  jurisdiction  in  ejectment ;  (/)  and  an  applica- 
tion under  the  same  section  cannot  be  made  btfore  declaration, 
though  the  sheriflp,  under  the  sixth  section,  may  apply  to  the 
Court  before  any  action  or  proceeding  has  been  commenced.  («) 
A  stakeholder  acting  with  good  faith  is  entitled,  under  the 
first  section^  as  in  Courts  of  Equity,  to  his  costs  of  eoming  to 
the  Court,  out  of  the  fund  in  dispute,  and  which  are  ultimately 
to  be  paid  by  the  linsuceessful  party*  (n)  The  Jirst  section 
ex^iressly  directs  that  the  application  shall  be  oh  qgUmmi,  or 
otherwise  showing  that  the  defendant  in  the  actioti  does  not 
claim  any  interest  in  the  Bubject-taatter  of  the  suit,  but  that  the 
right  thereto  is  claimed  or  Supposed  to  belong  to  some  third 
party  who  has  sued  or  is  expected  to  sue  for  the  name;  and 
that  the  defendant  dots  not  collude  with  such  third  party,  but 
is  r^dy  to  bring  into  Courts  or  to  pay  or  dispose  of  the  sul^ect* 
matter  of  the  action  as  the  Court  or  a  judge  may  order  or 
direct ;  and  thereupon  the  Court  or  judge  is  to  make  a  rule  or 
order  to  show  eausoi  (a) 

Claims  of  third  persons  under  an  execiUioni  and  to  which 
the  sixth  section  more  partieukrly  appli^  do  not  arise  at  so 


(g)  Cotter  V.  Suknk  if  Ilngland,  3  M.  S  Dowl.  56S. 

&  ScoU,  180  ;  2  Dowl.  728,  S.  C.  (n)  Parker  ▼.  Liknett,  i  bowt.  Ut\ 

(h)  AtkH  V.  Gilhif,  3  Dowl.  143,  Outer  ▼.  Bmk  4  ^nglnAy^  3  M.  &  Scotti 

(i)  inte,  ¥01.1*11.  2d;  SmitHt.W^fcrtfcf,  180;    2  Dowl.  t28,  5.  C:    Dhw  »• 

3  Dowl.  431  ;  ^wva  v.  "RdberU,  ici.  2d.  Jlf acfcmtosA,  3  M.  &  Scott,  lt4;  2  Do«L 

(fc)  Id.  {6td. ;   Bfacken5ur3^  ▼.  T^urie,  750,  S.  C. ;  and  see  JWii  t»  Di/ijf,  5  Bar. 

3  Dowl.  180;  per  Alderson^  B.  Cook  t.  &  Adol.  885. 

Aiien,  2  Dowl.  il ;  i  Cr»  &  M.  542.  (o)  Sec  forms  of  affidavit  and  pfxtcd- 

(t)  5mitfc  V.  irfcfete*',  1  Gale.  15.  ings  on  first  section,  T.  Chittj's  Forms, 

(m)  Per  Patteson,  J.    in    ^r«n   ▼.  2  edit.  666,  66f. 


jbroion,  3  Dowl.  33T  ;   Pdrfcsr  t.  lAmfXt^ 
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early  a  stage  in  the  cause,  but  not  until  after  judgment  and  CHAP,  xvilli 
when  a  writ  of  fieri  facias,  or  other  execution  against  property )   pleadm  Act. 
has  been  issued  ;  but  they  may  as  well  be  considered  here,  as 
we  are  noticing  the  first  section. 

We  have  seen  that  under  the  first  section  a  defendant  can  Timeof  appli- 
only  apply  to  the  Court  in  the  enumerated  actions,  and  then  ^^^^' 
not  until  after  declaration  and  before  plea ;  but  that  a  sheriff 
is  not  thus  limited,  and  he  may  and  ought  to  apply  to  the 
Court  in  some  form  at  the  earliest  opportunitft  as  sbon  as  he 
has  distinct  notice  of  a  claim  or  other  impending  liabilityi  evert 
before  any  proceedings,  (f?)  In  one  case  it  was  held  that 
eleven  days  after  the  sheriff's  knowledge  of  an  expected  claitn 
was  not  too  late,  {q)  But  in  another  case  neglect  to  apply  to 
the  Court  for  eight  days  was  holden  unreasonable,  (r)  And  he 
should  apply  at  the  earliest  opportunity,  although  delay  will 
not  always  preclude  relief.  («)  Even  aft;er  an  attachment  has 
been  obtained  against  the  sheriff  for  not  returning  a  writ  of 
£•  fa.  he  may  be  let  in  and  obtain  relief  on  terms  of  paying  the 
costs  of  the  attachment.  (/)  If  a  sheriff  receive  a  notice  or 
23d  January  of  a  claim  to  goods  seised  by  him  under  a  fi.  fai 
he  will  not  be  entitled  to  relief  under  the  interpleader  act, 
unless  he  come  to  the  Court  in  the  same  Hilary  Term,  {ti)  In 
another  case  it  was  held  that  if  a  sheriff,  having  seieed  goods 
under  a  fi.  fa.,  received  notice  of  an  intended  fiat  against  the 
defendant  on  28th  December,  he  will  be  entitled  to  relief,  if  he 
come  to  the  Court  on  the  second  day  of  the  term  after  the 
assignees  have  been  appointed,  although  as  long  after  as  the 
16th  April,  {x)  And  indeed  there  must  be  a  known  claimant  and 
an  actual  claim  before  he  can  apply  under  this  act ;  (y )  and  it  is 
a  sheriff's  duty,  before  he  applies,  to  inquire  into  and  examine 
the  probable  sufficiency  of  the  claim,  foir  if  on  the  least  con- 
sideration it  would  appear  unfounded  in  fact^  or  illegal  in  law, 
then  the  sheriff  would  have  to  pay  the  costs  of  a  rule ;  (z)  yet 
when  the  sheriff  has  any  intimation  that  he  is  in  perils  he  may 
apply  to  enlarge  the  time  to  sell  under  a  fieri  facias^  or  enlarge 


fp)  PerP^ltesoti.J.  in  Green  v.  Brown,         (j)  Diimi  v.  Ensell,  J  bowl.  611. 
3  jDowl.  3S7  ;   end   Parher  v.  Lhinett,         (t)  Alemore  t.  Adeane,  3  Dowl.  496. 

2  Dowl.  569  ;  aiid  per  Willtamf,  J.  in         (n)  Ridgway  v.  Fither,  1  Harr.  &  Woh 
Foote  T.  Dick,   1  Harr.  &  Wol.  20T ;  I9l ;  3  Dowl.  567. 

Ridgwuy  v,  Fither,  1  Harr.  &  Wol.  191  ;  (x)  Barker  v.  Phipson,  t  Harr.  &  Wol. 

3  Dowl.  567.  191 ;  3  Dowl.  590,  S.  C. 


{q)  SIdpper  v.  Lane,   4  M.  &  Scott)  ^^^ 

€83 }  2  Dowl.  784 ;  but  see  Cook  v.  AlUni  4 1>r.  229 ;  Isaac  t.  SpiUbury,  3  M.  6k 

3  tyrw.  586.  Scott,  341 ;  10  Bing.  3  \  2  Dowl.  211i 

(r)  Ridgway  v.  Fither,  1  Ham  &  Wbl*  S.  C. 

189.  (s)  BiJtop  ▼.  Hinxman,  2  Dow).  ISA 


(y)  Bentiey  w.  Hook,  2  Ct.  k  M.  4«6 ; 
4iy.  229;  Isaac  t.  Spiltlmry,  3  M.  6k 
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CHAP.  XVIII.  the  time  of  returning  the  writ,  (a)  Even  when  a  notice  had 
PLEADER  Act.  been  given  by  ^o^Tie  person,  but  whose  name  did  not  appear, 
that  a  fiat  in  bankruptcy  had  been  issued  against  the  defend- 
ant, and  that  assignees  had  been  chosen,  and  the  assignees 
appeared  to  the  rule  nisi  obtained  under  this  act,  yet  as  it  did 
not  appear  that  the  assignees  authorized  such  notice,  the  rule 
was  discharged  with  costs,  though  the  Court  said  the  sheriff 
might  have  moved  to  enlarge  the  return  of  the  writ,  and  then 
when  a  claim  had  been  actually  made  he  might  have  renewed 
his  application,  {b) 

The  sheriff  has  a  right  to  apply  to  the  Court,  although  the 
plaintiff  has  abandoned  his  execution ;  (c)  and  although  the 
goods  taken  in  execution  were  at  the  time  in  the  possession  of 
third  persons  claiming  as  trustees  for  creditors ;  {d)  and  a 
sheriff  is  not  bound,  when  a  claim  of  a  third  person  is  made 
under  an  execution,  to  accept  an  indemnity  tendered  by  the 
plaintiff,  but  may  insist  on  applying  to  the  Court,  (e)  When 
the  sheriff  has  been  allowed  to  withdraw  from  possession  by 
a  rule  under  the  interpleader  act,  he  cannot  afterwards,  and 
after  he  is  out  of  office,  be  compelled  to  re-enter.  (/) 

A  sheriff,  when  an  adverse  claim  has  been  made  to  goods 
under  an  execution,  should  immediately  give  notice  thereof  to 
the  plaintiff  in  the  action  before  he  has  been  ruled  to  retuni 
the  writ^  or  if  he  delay^  he  will  have  to  pay  the  costs  of  that 
rule,  {g) 

The  Court  will  not  relieve  the  sheriff  if  he  neglect  to  in- 
quire into  the  nature  of  the  claim ;  and  if  it  turn  out  that  they 
were  obviously  unfounded  or  illegal,  he  would  have  to  pay  the 
costs  of  the  rule.  (A)  Nor  will  the  Court  interfere  on  behalf  of 
the  sheriff  when  he  has  seized  goods  in  execution  which  are 
already  in  custody  of  the  law  under  a  landlord  s  distress,  (i) 
The  Court  will  not  relieve  the  sheriff  if  he  have  deHvered  part 
of  the  goods  seized  under  a  fi.  fa.  to  the  claimant,  (i()  or  have 
paid  over  proceeds  of  an  execution ;(/)  nor  if  the  under-she- 
riff's partner  be  concerned  as  attorney  for  one  of  the  parties, 
as  for  the  assignees  of  a  bankrupt  who  claimed  the  goods,  (m) 
And  although,  when  there  is  a  charge  of  negligence  against 


Wheo  sberiff 
not  relieved. 


(a)  Bentlty  v.  Hook,  %  Cr.  &  M.  4t6 ; 
Isaac  V.  SpHsbury,  3  M.  &  Scott,  S41 ; 
ID  Bing.  3 ;  «  Dowl.  811,  S.  C. 

(b)  Bentley  v.  Hook,  2  Cr.  &  M.  426. 

(c)  Baynton  v,  Harvey,  3  Dowl.  344  5 
WeUs  ▼.  Hopkins,  id.  346. 

(d)  AUen  t.  Gibbon,  i  Dowl.  292. 

Se)  Levy  v,  Champneyt,  2  Dowl.  454. 
/)  Wilton  V.  Chambers,  3  Dowl.  12. 


(f)  Brain  v.  Hunt,  2  Cr.  &  M.  418. 

(h)  Bishop  V.  Hinxmm,  2  Dowl.  166, 

(0  Haythom  ▼.  Bush,  t  DowL  641. 

(ft)  Briun  V.  Hunt,  t  Crom.  &  M« 
418;  2  Dowl.  391. 

(0  Chaltni  V.  Anderson,  3  T>*rw.  t3f  J 
Cook  V.  AlUn,  id,  686. 

(m)  Dudden  t.  Long,  1  Bmg.  N.  C« 
299 ;  3  Dowl.  139. 
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the  sheriff,  the  Court  will  nevertheless  interfere  to  protect  him  CHAP.XVJII.' 
against  adverse  claims;  yet  the  rule  will  be  so  modified,  as  to  p,^]^der*Act. 

leave  the  parties  liberty  to  sue  the  sheriff  for  such  negli- 

gence.  (n)  And  where  assignees  of  a  bankrupt  brought  trover 
against  the  sherifi^  and  alleged  want  of  care  in  selling  for  the 
best  price,  and  therefore  the  amount  of  proceeds  was  disputed, 
the  Court  refused  to  interfere  on  the  motion  of  the  sheriff,  (o) 

The  sheriff  need  not  in  his  affidavit  in  support  of  the  appli-  Affidavit,  mo- 
cation  under  the  sixth  section  deny  collusion  with  the  claim-  ^edinM.SI)" 
ant.  (q)  Though  in  a  prior  case  it  was  doubted  whether  he 
should  not  so  swear,  (r)  as  expressly  required  when  an  applica- 
tion is  made  under  the ^rst  section.  (^)  In  general  no  supple- 
mental affidavit  will  be  allowed ;  but  if  the  delay  can  be  satis- 
factorily accounted  for,  there  must  be  a  fresh  motion  and  rule 
upon  a  new  affidavit.  (^) 

Where  an  execution  creditor  does  not  appear  on  being  v^hen  third 
served  with  the  sheriff's  rule  it  has  been  considered  that  the  P"*^'*  *^**l"! 
Court  cannot  bar  his  claim;  because  the  power  of  barring  to  pay  costs, 
claims  is  by  the  act  confined  to  the  claims  of  Miref  persons,  (ti) 
But  where  a  third  person  claims  under  an  execution,  and  the 
sheriff  moves  under  the  sixth  section,  making  him  a  party  to 
the  rule,  and  swears  to  due  service  of  the  rule,  then,  although 
he  do  not  appear,  the  Court  may  bar  his  claim ;  and  by  the 
rule  absolute  compel  him  to  pay  the  executbn  creditor's  costs 
of  showing  cause  against  the  rule,(T)  and  also  the  sheriff's 
costs,  (y) 

Where  application  is  made  by  the  sheriff  for  relief  under  the  When  issue  to 
sixth  section  the  Court  will  not  try  the  merits  of  the  respective  ^  <Ji'«c*«^« 
claims  upon  affidavit;  but  must,  if  still  contested,  direct  an 
issue.  (2)  And  the  costs  of  such  issue  must  in  general  be  paid 
by  the  unsuccessful  party,  (a)  It  seems,  that  in  an  issue  under 
this  act,  the  claimant  should  be  the  plaintiff,  and  the  execution 
creditor  the  defendant.  (6) 

If  a  party  distinctly  make  and  continue  a  claim  upon  goods  When  costs 

payable,  and  to 
_    _     whom. 

(n)  Brackenbury  ▼.   Laurie,  3  Dowl.  (t)  Cook    ▼.  Alien,  2  Dowl.  11 ;    S 

180.  Tjfrw.  586,  S.  C. 

(0)    Gibson  v.   Humphrey,  3  Tyrwh.  (u)  Donniger  v.  Hinsman,  9    Dowl, 

588.  4«4. 

(p)  DOTin/^erv.  Hin«Bfln,2Dowl.424;  (x)  Perkins  v.  Benton,  3  Tyrw.  51;  2 

Dobbins  v.  Green,  t  Dowl.  509  ;  but  see  Dowi.  108. 

Cook  V.  Allen,  3  Tyrw.  586 ;  2  Dowl.  11.  (y)  But  see  posi,  696. 

(q)  See  forms  of  affidavit,  &c.  under  (c)  Bramridgev.Adshead,  2  Dowl.  59, 

sixth  section,  T.  Chitty's  Forms,  2d  edit.  Allen  t.  Gibbon,  2  Dowl.  292. 

668  to  671.  (a)  Bowen  v.  Bramridge,  2  Dowl.  212. 

(r)  Cook  V.  Allen,  2  Dowl.  11 ;  3  Tyrw.  0)  Bently  v.  Hook,  4  Tyr.  229 ;  2  Cr. 

586.  &  M.  426,  S.  C. 


(1)  Ante,  622^  and  ante,  vol.  ii.  S44. 


Digitized  by 


Google 


036  OCCASIONAL  PR0CBEDIM68  BETWEEN 

OHAP.XVIII.  taken  in  execution,  he  will  thereby  incur  the  risk  of  paying 
f«ADw[  Act.  ^^^  ^^''*  ^^  *"  application  to  the  Court  or  a  judge  by  the 
sheriff;  and  although  he  do  not  afterwards  appear  to  a  rule 
obtained  by  the  sheriff,  or  he  neglect  to  try  an  issue  directed 
to  be  tried,  yet  the  Court  of  Exchequer  made  absolute  the 
rule  for  barring  his  claim ,  and  make  him  or  the  defend j|nt  in 
th^  exeoution,  if  he  caused  the  claim  to  be  made,  pay  tbe 
costs  of  the  sheriff**s  application,  (e)    But  in  a  subsequent  case 
in  C.  P.  that  Court  would  not  allow  the  sheriff  applying  to  be 
relieved  under  the  interpleader  act  his  costs,  where  the  clafoiaat 
had  given  notice  not  to  sell ;  and  per  Ch.  J.  Tindal,  *'  The 
sheriff  is  extremely  well  off  in  being  indemnified  at  so  oheap  a 
rate  as  he  is,  and  cannot  have  his  costs.    The  Court  of  Ex- 
chequer have  thought  one  way,  but  we  think  another.''    And 
the  Court  also  refused  the  plaintiff  in  the  execution  his  costs 
of  appearing  to  the  sheriff*s  rule;  and  the  Court  said  such 
costs  would  not  be  allowed  to  such  a  plaintiff  except  in  case  of 
extremely  improper  conduct  in  the  opposite  party,  (d)    And 
when  an  issue  is  directed  by  the  Court  under  the  sixth  section, 
between  the  plaintiff  in  an  execution  and  the  claimant,  and 
such  plaintiff  afterwards  abandons  all  claim,  the  sheriff  may 
by  rule  of  Court  recover  firom  the  plaintiff  the  costs  of  keep- 
ing possession  of  the  goods  i^nd  sale  and  of  the  applioalion ;  al- 
though in  the  first  instance  the  plaintiff  gave  no  instructions  to 
take  the  goods,  (e)    And  although  in  a  late  case  tbe  Court  of 
K.  B.  refused  the  sheriff  the  costs  of  applying  to  the  Court 
under  the  interpleader  act,  yet  they  allowed  him  the  extra  ex- 
penses he  had  been  put  to  by  obeying  the  rule  of  Court  di- 
recting an  issue.  (/)    But  before  the  sheriff  makes  a  supposed 
claimant  a  party  to  the  rule  there  should  be  an  application  to 
that  party  to  ascertain  whether  he  persisis  in  such  claim ;  for 
otherwise  the  sheriff  may  have  to  pay  him  his  costs  of  appearr 
ing  to  the  rule  if  he  then  abandon  all  claim,  (g)    On  tbe  other 
handi  the  Court  on  such  application  by  the  sheriff  will,  on 
proper  grounds  shown,  order  the  sheriff  or  the  execution  cre- 
ditor to  pay  to  a  third  party  appearing  and  successfully  pro- 
secuting his  claim  his  costs  of  such  appearance.  (A)    But  where 

(e)  Limnt  V.  Eicke,  2  Cr.  U  M.  331  ;  (e)  Dobb$  v.  Humpkrm,  1  Bing.  V,  C. 

«  Dowl.  337;  Philby  v.   Ikey,  S  Dowl,  41t;  S  Dowl.  377. 

f  «2 ;  Fin^d  v.  Dilly,  5  Bur.  &  Adol.  885 ;  (/)  Armitage  v.  FatUr,  t  Harr,  &  Wol. 

aqd  we  Perkim  v.  Burton,  3  T^rw.  51 ;  SOS. 

«  Dowl.  108,  S.  C.  i  Scale*  v.  Sargtsout  3  (g)  Bmoen  v.  Bramridg^,  «  DowL  SIS ; 

DqwI.  707.  Philby  t.  Ikey,  t  l>owl.  S22 ;  Otmi  v. 

(d)  Oram  v.  Sheldon^  3  Dowl.  640;  Sheldon,  1  Hodges,  9?. 

and  see  Armitage  v,  Foiter,  1  Harr.  &  (h)  Ford  v.  2>i%,  5  Bar.  &  Adol.  Sftt. 


Wol.  208,  in  K.  B. 
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a  claimant  afterwards  informed  the  execution  creditor  that  he  CHAP.xvill. 
abandoned  his  claim,  and  did  not  intend  to  appear  to  the  pi^^i^Jg™^. 
sheriff's  rule,  it  was  held  that  neither  the  sheriff  nor  the  exe» 
cution  creditor  were  entititled  to  costs,  (t) 

Where  a  landlord  has  given  notice  of  his  claim  for  rent  the 
sheriff  must  pay  it  promptly,  or  will  have  to  pay  the  costs  of 
the  landlord's  appearance  to  a  rule  obtained  by  the  sheriff  in 
respect  of  a  claim  made  by  assignees;  but  where  assignees 
claim,  and  afterwards  the  flat  is  superseded,  the  Court  refused 
to  make  the  sheriff  pay  the  costs  of  the  assignees'  appearance 
to  the  sheriff's  rule;(l:)  and  although  the  landlord  be  ordered 
to  give  security  for  the  amount  of  rent  paid  to  him  by  the 
sheriff,  yet  the  latter  must  pay  the  costs  of  suoh  seourity.(/) 

Although  the  powers  of  the  courts  oflaw^  as  well  at  com-  vi.  of  bills  of 
mon  law  as  under  the  sixth  section  of  the  interpleader  act,  in  >j»*«.'P*«ader  in 
protection  of  a  sheriff  or  other  officers  when  executing  the 
process  of  the  Courts,  is  thus  extensive,  yet  we  have  seen  that 
the  powers  of  relieving  under  \\ie  first  section  of  the  act  are 
limited  to  certain  specified  actions ;  and  therefore  many  cases 
will  still  arise  where,  at  this  stage  of  an  action,  if  not  sooner, 
it  will  be  necessary  to  file  a  bill  of  interpleader  in  equity,  the 
practice  relating  to  which  has  already  been  considered,  (m) 
We  have  seen  that  when  the  claims  are  merely  equitable  it  has 
been  supposed  that  the  act  of  1  &  0  W.  4,  c.  £8,  does  not 
apply,  though  the  act  is  not  in  terms  limited  to  legal  claims,  (n) 

At  this  stage  of  an  action,  when  the  declaration  has  dis*  vii.  Of  filing  n 
closed  the  particulars  pf  the  cause  of  actiopy  if  not  before,  it  is  plJl^Jng^fg^^^^^^^ 
advisable,  if  there  be  no  legal  defence  but  one  merely  equitable,  injunciion  tQ 
to  file  a  bill  in  a  Court  of  equity,  and  pray  and  move  for  an  ^7ul?n  an  nc- 
injynciiim  to  stay  all  proceedings  at  law.    The  practice  and  tionor  proc^d^ 
proceedings  in  these  cases  have  already  been  sufficiently  ex* 
plained  or  referred  to.  (o) 

Besides  ascertaining  the  particulars  of  the  plaintiff's  claim  viii.  ofob- 
or  demand,  it  may  frequently  be  desirable,  even  at  this  stage  of  **"""f  *thw^' 
an  action,  to  obtain  a  discovery  of  other  facts,  as  the  residence  particulars, 
of  the  plaintiff,  so  as  to  be  certain  that  he  will  be  forthcoiqing 
to  pay  costs,  (/7)  or  other  facts,  in  order  to  prepare  the  plea  or 


(i)  Oram  v.  Sheldon,  1  Hodges,  9S }  (m)  Ante,  vol.  il.  417.  418. 

3  Dowl.  aiO,  S.  C. ;  ante,  6i6,  note  (d).  (n)  Ante,  vol.  ii.  345,  note  (y), 

(fc)  Clark  V.  Lord,  «  Dowl.  65,  287.  M  Ante,  vol.  ii.  4I4  to  417. 

(0  Ctark  V.  Lord,  t  Dowl.  «27.  (p)  ^^ftrf  v.  Holder,  S  Dowl.  498. 
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CHAP.  XVIII.  defence  at  law,  and  some  of  the  proceedings  enumerated  in  the 
DiscoiERY°'^  analytical  table  have  that  tendency ;  but  the  only  comprehensive 
general  mode  of  obtaining  information  is  still  only  by  .filing  a 
bill  in  equity  for  a  discovery,  and  which  in  Courts  of  equity 
still  constitute  an  important  branch  of  practice,  (y)  We  have 
touched  on  this  remedy  on  several  occasions,  and  it  would  be 
out  of  place  here  fully  to  examine  it.(r)  A  Court  of  law 
will  so  far  recognise  the  right  of  a  defendant  to  a  discovery, 
that  if  it  clearly  appear  that  a  discovery  is  necessary  to  a  de- 
fence at  law,  they  will  give  the  defendant  further  time  to  plead, 
for  the  very  purpose  of  enabling  him  in  the  meantime  to  obtain 
a  discovery  by  a  bill  in  equity.  (*)  In  a,  d.  1833  an  attempt 
was  made  in  the  House  of  Lords  to  introduce  a  bill,  enabling 
a  plaintiff  on  affidavit  that  he  had  a  just  cause  of  action,  and  a 
defendant  on  affidavit  that  he  had  a  good  defence  on  the 
merits,  to  exhibit  interrogatories  before  a  commissioner  upon 
any  fact  not  tending  to  criminate  the  opponent,  or  subject  him 
to  a  penalty,  or  affect  any  estate  or  interest  the  title  to  which 
is  not  in  dispute  in  the  cause,  and,  with  some  other  excep- 
tions, but  such  bill  was  not  passed ;  (/)  and  however  advisable, 
with  reference  to  the  saving  time  and  expense,  and  at  present 
with  the  exception  of  the  proceedings  enumerated  in  the  ana- 
lytical table,  and  occasionally  some  discovery  that  may  be 
elicited  by  other  occasional  rules  nisi,  a  discovery  can  only  be 
enforced  in  a  Court  of  equity. 


IX.  Ofsta^'ing 
proceedings  at 
law,  on  ground 
of  plaintifT's 
incapacity  to 
sue  or  ignorance 
of  the  proceed- 
ing or  of  the  in« 
justice  of  bis 
suing,  (u) 


At  this  stage,  if  not  sooner,  an  application  is  to  be  made  to 
the  Court  in  banc  to  stay  the  proceedings,  on  the  ground  of  the 
plaintiff's  incapacity  to  sue,  or  the  impropriety  of  his  suing; 
though  unless  under  particular  circumstances,  the  Court  will 
not  try  the  merits  at  law  on  affidavits.  Thus,  if  it  be  shown 
by  affidavit  that  the  plaintiff  is  not  the  holder  of  nor  beneficially 
interested  in  a  bill  on  which  he  has  brought  an  action,  nor 
authorized  the  action,  but  that  another  person  is  the  beneficial 
holder,  the  Court  will  in  some  cases  stay  the  proceedings,  (j*) 
So,  where  a  party  having  been  indicted  for  felony  sued  his 


(q)  Ante,  vol.  ii.  50,  54,  419;  1  Mad. 
Ch.Prac.  196  to  216. 

(r)  Ante,  vol,  ii.  48  to  52,  54,  55,  S48, 
349,  419. 

(«)  Whitter  v.  Caialel,  2  T.  R.  683; 
S  Arch.  K.  B.  4th  edit.  870.  But  sec 
Foreman  v.  Jeyet,  5  Bar.  &  Adolp.  835, 
and  post, 

(t)  Lord  Wynford's  suits  at  law  bill, 
ordered  to  be  printed  22d  of  February, 
1833,  opposed  by  Lord  Eldon  and  Lord 


Lynd hurst,  and  negatived  on  second 
reading,  witliout  a  division,  in  April,  1855, 
as  tending  to  destroy  the  boundaries  be- 
tween courts  of  law  and  equity  ;  but  ccr* 
tainly  containing  many  desirable  enact- 
ments. 

(w)  Sec  in  general  Tidd,  9th  edit.  5l7 
to  539. 

(x)  Stone  V.  Butt,  2  Cr.  &  M.  416:  f 
Dowl.  S35 ;  and  see  Chitty  on  Bills,  fiih 
edit.  335. 
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bankers  for  money  deposited  with  him,  which  it  was  sworn  was  CHAP,  xvill. 
the  produce  of  the  felony,  the  Court  of  Common  Pleas,  on  ap-  ^^oc^^mvos 
plication,  gave  time  to  plead  in  a  month  after  the  trial  of  the  on  Plaintiff's 

indictment ;  (y)  so  in  an  action  for  words  imputing  murder,  the  — ^ 

Court  gave  leave  to  plead  until  the  next  term,  upon  the  ground 
that  the  plaintiff  was  to  be  tried  for  the  murder  in  the  mean  time 
upon  an  indictment  then  pending,  (z)    And  although  a  Court  ^ 

of  law  cannot  directly  prevent  an  exercise  of  a  legal  right  of 
action,  yet  it  may  control  the  action  when  justice  requires,  as 
where  an  action  had  been  commenced  in  the  name  of  a  person 
having  the  legal  interest,  yet  if  his  abuse  of  the  proceeding  to 
the  injury  of  the  party  beneficially  interested  be  suspected,  the 
Court  may  stay  the  proceedings  on  the  defendant's  bringing  the 
money  into  Court,  and  it  will  be  there  impounded  until  it  can 
be  safely  paid  out  under  a  subsequent  order  of  the  Court,  (a) 
Where  a  plaintiff  deposited  a  bill  of  exchange,  on  which  he 
was  suing,  in  the  hands  of  a  third  person,  and  at  the  same  time 
gave  him  notice  of  the  action,  the  Court  held,  that  he  did  not 
thereby  part  with  his  right  of  action,  and  although  the  third 
person  afterwards  brought  an  action  on  the  same  bill,  they 
'would  not  at  the  instance  of  the  defendant  stay  the  first  ac-> 
tion.(6) 

When  a  statute  gives  another  specific  remedy  not  by  action,  X.  Staying  pro- 
and  yet,  instead  of  pursuing  it,  an  informer  has  adopted  an  .c^n  q^'"  *° 
action,  there  is  a  class  of  cases  in  which  the  Courts  will  inter-  penal  or  other 
fere  summarily ;  as  if  any  person,  except  the  attorney-general,  io^horizing prc- 
or  some  revenue-officer,  were  to  prosecute  an  action  for  a  pe-  »ent  proceed- 
nalty  incurred  under  the  laws  for  the  protection  of  the  customs 
and  excise-duties,  (df)  or  stamp-duties,  (e)  &c.    It  is  obvious  that 
although  the  objection  to  the  form  of  proceeding  would  con- 
stitute a  complete  defence  on  the  trial,  yet  it  is  just  to  stop  the 
proceeding  in  limine  to  prevent  expense,  which,  perhaps,  the 
defendant  might  not  be  able  to  recover  back  from  the  plaintiff 
in  such  untenable  proceeding. 

When  an  action  is  prosecuted  by  an  attorney  without  proper  xi.  Want  of 
authority,  the  Court  will  stay  the  proceedings,  for  otherwise  JJ^^"^  J^c!' 


(y)  Deakin  v.   Praed,  4  Taunt.  8«5  ;  Doe  dem.  Baker  v.  Roe,  3  Dowl.  496. 

Sibttm  ▼.  Nwen,  Barnes,  224.  (b)  Manh  v.  Newell,  1  Taunt.  109. 

(s)   Sibson  v.  Niven,  Barnes,  2«4;  1  (c)  Tidd,  9lh  edit.  517  to  530. 

Arch.  K.  B.  4tli  edit.  238.  {d)  Tidd,  519. 

(a)  Jones  v.  Bramwell,  3  Dowl.  488 ;  («)  Tidd,  520. 

VOL.  III.  S  S 
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CHAP.  XYllh  the  defendant  might  be  twice  charged.  (/)  So,  if  an  unquafifitd 
PbocbmVnos  attorney  prosecute  an  action,  the  proceedings  may,  on  motioo, 
wo  AuTHORiTv  be  stayed  till  a  competent  attorney  has  been  appointed,  though 

■ —  the  proceeding,  as  a  declaration,  should  be  returoe4f  and  the 

same  cannot  be  treated  as  a  mere  nullity  on  account  of  the 
incompetency  of  the  attorney,  (g)  There  are,  however,  nu- 
merous instances  in  which  the  incompetency  of  a  party's  attor* 
ney  to  practice  at  all  constitutes  no  ground  of  motion  or  appli- 
cation to  the  Court  to  stay  the  proceeding,  if  he  really  hsd 
authority  from  the  client.  (A) 

XII.  Stajing  We  have  seen  that  it  is  a  general  rule  that  the  Courts  wiD 
P^'^^^^^**jjJJJ'^*^"  not  stay  the  proceedings  on  affidavits  that  there  is  no  cxbting 
debt  is  due.  debt,  as  that  it  has  been  paid,  unless  the  plaintiff's  affidavit,  in 
answer  to  the  application,  do  not  deny  the  defendant's  tlieffr 
tion;(j)  but,  nevertheless,  the  Courts  have  sometimes  relaxed 
this  rule,  especially  where  a  party  has  been  arrested  and  is  io 
custody,  and  has  difficulty  in  obtaining  bail,(t)  or  where  the 
plaintiff  has  in  writing  admitted  that  he  has  no  right  of  ac- 
tion. {A)  Where  the  Commissioners  of  a  Court  of  Request  bad 
previously  allowed  the  plaintiff  the  benefit  of  his  claim  by  way 
of  set-off  to  a  larger  claim  of  the  defendant  upon  him,  the 
Court  of  Exchequer  expressed  their  regret  that  they  could  not 
stay  the  plaintiffs  action  for  the  amount  of  the  sum  so  al* 
lowed.  (Q  However,  where  a  larger  sum  has  been  indorsed  on 
a  writ  than  was  due,  by  which  the  defendant  was  misled,  the 
Court  afterwards  stayed  the  proceedings  on  the  payment  of 
the  real  debt  and  costs  of  writ  only,  provided  the  defendant 
applied  promptly  after  the  plaintiff's  particulars  had  been  de* 
livered.  {m) 

In  an  action  commenced  by  bailable  process,  the  Court  will 
not  stay  proceedings  until  after  the  trial  of  an  indictment  for 
perjury,  founded  on  the  plaintiff's  affidavit  of  debt,  (n)  anj 
more  than  they  will  grant  a  new  trial,  on  the  ground  that  an 


(/)  Robson  V.  Eaton,  1  Term  Rep.  69 ;  529 ;  BayUy  v,  Thanpun,  t  DowL  653. 
BuckU  ▼.  Roach,  1  Chitty's  Rep.  194 ;  (i)  See  the  cnaei,  oste,  vol.  iii.  569, 

and  see  Doe  dem.  Baker  ▼.  Roe,  3  Dowl.  370 ;  Tidd,  530,  note  (6) ;  2  Aicfa.  X  S. 

496 ;  but  see  id.  193  (h)  ;  Tidd,  93, 5^9 ;  4th  edit  852  ;  Smith  ▼.  C«rtti,  f  IM- 

«  Arch.  4th  edit,  B53,  688,  64S ;  unccrti-  223  ;  Tucker  v.  Tuchtr,  1  Hodgei'  Rep- 

iicated  attorney,  Arcli.  K.  B.  4tb  edit.  27,  C.  P.  15. 
833.  (k)  Ante,  vol.  iii.  370,  note^ii). 

(g)  Bayley^,  Thompson,  9  Dowl  655;         (0    Smith  v.   Curtis,    2  Dowl.  f«; 

Hiiieary  v.  H ungate,  SDoM,  56 ;  Conttabte  temble,  on  ground  that  the  comaissioMn 

V.  Johmon,  1  Cr.  dc  M.  88 ;  ante,  vol.  ii.  had  nu  jurisdiction  to  allow  socb  xt-«C 
15,  16  (m)  EUuton  v.  Kobinoon^  t  Cr.  k  tf' 

{h)  Ante,  Tol.  ii.  15;  HiUeary  t.  Hun^  343  ;  2  Dowl.  241,  S.  C 
gait,  3  Dowl.  56 ;  Glyn  v.  Hutchinson,  id.         (n)  John»n  ▼.  WardU,  5  Dowl.  550. 
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indietment  for  perjury  has  been  found  against  one  of  the  prin-  CHAP,  xvill. 

cipal  witnesses,  on  whose  testimony  the  verdict  was  founded,   PaocMMwos 

because  to  grant  such  application  would  be  an  encouragement      wDbbt. 

to  moti<His  of  that  nature,  and  whenever  a  party  found  himself 

pressed  with  such  an  action,  the  course  would  be  to  indict  the 

defendant  for  perjury,  and  then  move  to  stay  the  proceedings.(ii) 

Nor  will  the  Court,  on  motion,  stay,  proceedings,  on  the  ground 

that  the  claim  is  barred  by  the  statute  of  limitations,  as  that  it 

is  a  matter  to  be  pleaded  and  tried,  (o)  and  yet  we  have  seen 

the  Courts  have  interfered  as  regards  arrest  and  bail  in  a  strong 

case  of  that  nature,  (/i) 

If  an  attorney  commence  an  action  for  his  fees  and  costs, 
without  having  delivered  his  signed  bill  a  month,  the  Court,  on 
motion,  will  stay  his  proceeding,  (q)  But  although  a  verdict 
had  been  found  against  an  attorney,  finding  that  he  had  been 
guilty  of  gross  negligence,  the  Court  refused  to  stay  the  pro- 
ceedings in  his  action  for  his  costs,  in  the  same  proceeding  to 
which  such  negligence  was  alleged  to  relate,  (r) 

The  Court  will  not,  at  the  instance  of  a  plaintiff,  stay  the 
proceedings  in  an  action  on  a  bill  against  the  acceptor,  on  the 
ground  that  the  drawer  has  paid  the  debt  and  costs  of  action 
against  him,  as  the  acceptor  has  a  right  to  be  paid  his  costs  of 
defending  the  action  against  him.(«) 

If  it  be  sworn  and  not  denied  that  there  are  several  pending  xin.  stajing 
actions  for  precisely  the  same  cause,  the  Court  will  put  the  p«><««<J»ng« 

i.-«»i.i.  1  1  I-  1  when  8e?enu 

plamtm  to  his  election  and  stay  the  proceedings  on  the  rest,  and  coneumnt 
and  not  compel  the  defendant  to  plead  the  pendency  of  the  f^^^^^*"^^ 
first  action  in  abatement,  upon  which  he  would  not  be  entitled  cause,  (t) 
to  costs ;  (0  but  if  the  identity  be  denied,  or  not  very  clearly 
established,  the  Court  will  not  interfere ;  («)  and  the  circum- 
stance of  a  plaintiff  having  been  non  pressed  in  a  prior  action 
of  replevin  for  taking  the  same  goods,  will  not  induce  the 
Court  to  stay  the  proceedings  in  a  subsequent  action  of  tres- 
pass for  taking  the  same  goods,  it  being  considered  that  such 
judgment  of  non  pros  was  not  a  judgment  on  the  merits,  (x) 


(n)  Johfuan  v.  WardU,  S  Dowl.  550.  discharged  out  of  custody,  on  ground  that 

{o)  Potter  V.  Macdonel,  S  Dowl.  584 ;  1  a  signed  bill  not  delivered. 
Harr.  &  Woll.  169,  S.  C.  (r)  Smith  v.  Roll,  t  Dowl.  6S. 

(p)  Ante,  569,  370.  (i)  Lewit  v.  Dalrymple,  S  Dowl.  453. 

(9)  Semble,  as  the  2  Geo.  t,  c.  23,  s.         (t)  See  in  general  Tidd,  5«8  ;  t  Arch. 

23,  prohibits  any  action  until  a  signed  K.  H.  4th  ed.  848  to  851 ;  Milet  v.  Brii- 

bill  has  been  delivered  a  month  ;  see  Barr  tol,  3  B.  &  Adoi.  945 ',  ante,  vol.  ii.  S49« 

V.  Wiggens,  1  Clark  &  Fin.  125  ;  but  see  350  ;  Souter  v.  WaiUy  t  Dowl.  965. 
4  Moore,  4 ;  Tidd,  334,  that  a  defendant         (u)  NicliolU  v.  Lrfevre,  3  Dowl.  135. 
arrested  on  an  attorney's  bill  cannot  be         (x)  Liverudge  v.  Goode,  2  Dowl.  141. 
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CHAP.  XVIII,  So  where  in  answer  to  a  motion  to  stay  the  proceedings  in  a 
Pk^oce^'^^"^^  second  action^  the  plaintiff  disclaimed  the  act  of  the  attorney 
Concurrent'  in  bringing  the  first  action,  the  Court  would  not  interfere,  (y) 

"'°'^'' —  So  if  an  action  or  writ  of  scire  facias  be  brought  on  a  judgment 

pending  a  writ  of  error,  the  Court  will,  if  the  writ  of  error  be 
not  evidently  for  the  mere  purpose  of  delay,  upon  a  prompt 
application,  stay  proceedings  in  such  concurrent  action  or  scire 
facias,  {z)  But  if- the  defendant  delay  his  application  until  the 
plaintiff  has  obtained  a  second  judgment,  the  Court  will  not 
then  stay  or  set  aside  an  execution  thereon,  (a) 

XIV.  Sujing  In  some  cases,  though  rarely,  the  Court  will  interfere,  and 
rM«»ml"Mdon  ^^  motion  stay  the  proceedings  in  a  second  action,  on  the 
after  a  former  ground  that  there  has  been  a  former  recovery  in  favour  of  the 
fca?7^'^  ^'  ^'  plaintiff)  or  former  verdict  and  judgment  for  the  defendant  for 

the  same  cause,  and  that  the  second  proceeding  is  harassing 
and  vexatious ;  but  as  such  former  recovery  may,  if  true,  be 
effectually  pleaded  in  bar,  the  defendant  is  in  general  put  to 
plead  that  defence,  (b)  and  which  he  could  not  do  efifectually 
unless  the  prior  verdict  and  judgment  actually  included  the 
demand  sued  for.  (c) 

XV.  When  or  In  a  recent  case  it  was  considered  that  a  Court  of  law  will 
•ta  cd°at!aw  m  ^^^  ^^^^  proceedings  at  law  in  aid  of  equitable  relief  to  be  ob- 
order  to  render  taiucd  in  the  Court  of  Chancery,  {d)  nor  on  ground  that  a  bill 
fence*  or  reifcV  ^^  depending  in  Chabcery  for  the  same  cause,  (e)  nor  in  general 
in  a  Court  of  on  the  gTound  that  a  criminal  proceeding  instituted  by  the 
^^***  ^'  party  applying  is  about  to  be  tried.  (/)    And  where  the  plain* 

tiffs  obtained  a  verdict  against  the  defendant  in  an  action  under 
an  award  in  K.  B.,  and  the  Court  of  Chancery,  upon  bill  filed 
and  matter  appearing  on  the  award  itself,  granted  an  injunction 
to  stay  further  proceedings,  and  the  plaintiffs  nevertheless 
signed  judgment  and  took  defendant  in  execution,  yet  the 
Court  of  K.  B.,  on  application  for  a  rule  nisi  to  discharge  the 
defendant  out  of  custody,  refused  to  interfere,  although  it  was 
sworn  that  the  plaintiffs  kept  out  of  the  way  to  avoid  an  attach* 
ment  out  of  the  Court  of  Chancery ;  {g)  and  yet  there  are  cases 

(y)  SouUr  ▼.  WatU,  2  Dowl.  263.  {8.)  Forman  ▼.  JvyM,  5  Bar.  &  Add. 

(x)  Tidd,  5S0,  531.  835  ;  but  see  ante,  628. 

(a)  Hobinwn  v.  TuckmU,  Willes,  183 ;  («)  Murjihy  v.  Cadell,  2  Bos.  &  Pol. 

Sir  G.  Cooke,  159,  S.  C.  137 ;  Wite  t.  Proiwe,  9  Price,  391. 

(6)  2  Arch.  K.  B.  850;  Livenedge  v.         (/)  Tidd,  538,  539. 
GoodCf  2  Dowl.  141  ;  Harrington  v.  J  ohm,         (g)  Foreman  v.  Jeye$,  5  Bar.  &  Add. 

Cowp.  744 ;  Pecheli  v.  Layton,  2  T.  R.  835.    The   Chancellor,  however,  on  tp- 

512,712.  plication,  ordered  the  defendant  to  be 

(c)  HadUy  y,Green,  2  T^rw.  R.  390.  discharged. 
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in  which  Courts  of  law  have  interfered,  (g)  and  time  to  plead  CHAP.  XVlll. 
has  been  given  at  law  purposely  to  enable  the  defendant  in  the  proceedingb, 
mean  time  to  file  a  bill  of  discovery  in  Chancery,  {h)  &c- 

When  an  action  is  brought  or  proceeded  in  contrary  to  good  XVI.  Sujing 


faithf  the  Court  will,  debito  justitiae,  stay  the  proceedings  ;(i)  ^d"ng  a,  con- 


action  or  pro- 
ceeding as  con< 

as  where  an  action  was  brought  pending  a  reference,  which  it  irary  to  agree. 
was  agreed  should  operate  as  a  stay  of  proceedings,  and  yet  ^uh.([/ 
could  not  be  pleaded  as  a  legal  bar,  the  Court  will  stay  the 
proceedings,  {k)  But  the  Court  on  motion  will  not  discharge  a 
defendant  out  of  custody,  or  stay  proceedings  on  the  ground 
that  the  plaintiff  caused  him  to  be  arrested  after  the  plaintiff 
had  consented  in  writing  to  give  the  defendant  time,  not  elapsed, 
to  pay  the  debt  by  instalments,  there  not  appearing  any  new 
consideration  for  the  plaintiff's  agreement  to  wait.  (/) 

If  the  debt  sought  to  be  removed  be  under  forty  shillings,  XVU.  Staying 
and  is  recoverable  in  the  County  Court,  or  in  another  inferior  ^dkjc^on'^"*" 
Court,  (and  no  other  mode  of  objecting  to  the  action  in  the  su-  ground  of  being 
perior  Court,  has  been  enacted,  (m))  then  such  superior  Court  too  small  a'sum. 
will  stay  the  proceedings  on  that  fact  appearing  either  from  the 
declaration  or  particulars  of  demand,  or  the  admission  of  the 
plaintiff  or  his  attorney,  or  otherwise  established  by  affidavit 
not  contradicted,  (n)     But  if  there  would  not  be  an  adequate 
remedy  in  another  Court,  the  superior  Court  will  not  interfere, 
because  a  creditor  is  not  to  lose  a  just  debt  on  account  of  the 
smallness  of  the  amount ;  (o)  and  therefore  in  support  of  any 
application  of  this  nature  to  stay  proceedings,  the  affidavit 
must  show  that  the  plaintiff  has  a  perfect  remedy  in  another 
Court,  (o) 

From  the  great  number  of  reported  cases  relating  to  motions  xvltt.  sujing 
to  stay  proceedings  until  the  plaintiff,  when  abroad,  has  given  SJS"ecanty 
security  for  costs,  it  is  obvious  that  this  is  an  important  branch  fpr  costs,  plain- 
of  practice,  and  may  be  properly  here  considered,  because  the  man^iy  ^' 

wroodt 

(g)  Daoit  V.  SalUr,  t  Crom.  &  J.  466,  (m)  Bat  if  a  particnlar  mode  of  relief^ 

there  cited.  as  by  plea  or  susgestion,   &c.  is   pre*- 

(k)  t  T,  Rep.  683 ;  1  Arch.  K.  B.  scribed,  it  shoald'in  general  be  strictly 

236.  observed.    Per  Lord  Kenyon,  in  1  East, 

(i)  Tidd,  515,   516,  529,   11 S4;    f  354 ;  and  see  the  statutes,  Tidd,  9tb  ed. 

Arch.  4tb.  ed.  853 ;  Cash  v.  WelU,  1  Bar.  954  to  96i, 

&  Adol.  375.  (n)  Tidd,  9tb  ed.  515  to  539 ;  S  Arch. 

(k)  Tidd,  5S9;  bot  see  loirei  v.  Ker^  4th  ed.  851  ',  1  Chitty  on  Pleading,  5tii 

nufde,  9  Moore,  30.  ed.  476. 

(0  UdaU  V.  Nelsim,  4NeY.  &  Man.  (o)  ilntf,  vol.i.  28,  note(f);  Tubb  fi 

637.  Woodaard,  6  Term  R.  175. 
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CHAP.  XVin.  application  should  be  made  at  tlie  earliest  opportunity  ufier 
^xiIy  foT''  appearance  or  justification  of  bail,  and  before  any  further  pro- 
Cwn.  ceeding  by  a  defendant,  (y)  But  the  appUcation  should  not  be 
made  in  a  bailable  action  until  after  the  twenty  days  for  except- 
ing to  bail  have  expired.  (9)  A  defendant  cannot  move  after 
he  has  pleaded,  unless  his  affidavit  state  that  he  was  not  aware 
of  the  plaintiff  being  abroad  at  the  time  of  pleading,  (r)  It  is 
not  however  too  late  after  an  order  for  time,  provided  it  be 
before  pleading.  (*)  There  is  an  express  rule  in  Reg.  Gen. 
Hil.  T.  2  W.  4,  r.  98,  that  "  an  application  to  compel  the 
'^  plaintiff  to  give  security  for  costs,  must  in  ordinary  cases  be 
"  made  before  issue  joined,"  which  settled  the  previously  con- 
flicting practice  as  respects  the  time  of  the  application ;  (/)  and 
in  no  case  can  the  application  be  after  judgment  signed.  («) 
But  it  seems  that  the  affidavit  in  support  of  the  application  need 
not  state  the  stage  of  the  proceedings,  and  that  if  there  be  any 
objection  on  that  ground  it  must  be  shown  in  answer,  (jt)  In 
general,  if  the  plaintiff />ermait6»//y  reside  abroad^  or  in  Ireland 
or  Scotland,  the  defendant  must  apply  for  security  for  costs,  (y) 
But  not  a  British  mariner  only  occa«io»a%  abroad,  but  having 
his  family  resident  in  England^  («)  nor  a  person  only  tempo- 
rarily abroad ;  (a)  though  if  it  appear  that  the  plaintiff  be  per- 
manently resident  abroad,  though  he  be  occasionally  in  this 
country,  he  is  bound  on  application  to  give  this  usual  secu- 
rity ;  (6)  but  if  a  pauper  admitted  to  sue  in  forma  pauperis  will 
be  absent  from  England  for  eighteen  months,  the  Court  will 
compel  him  to  give  security  for  costs,  or  stay  his  proceedings 
until  his  return,  (c)  But  not  if  the  plaintiff  be  a  peer,  though  in 
equity  the  practice  is  otherwise,  (d)  And  if  the  plaintiff  be  an 
officer  actually  employed  in  his  majesty's  service  abroadi  he 
need  not  give  security,  (e)  But  if  only  one  of  several  plaintiffi 
be  in  England,  although  the  rest  be  abroad,  then  no  security 
for  costs  will  be  ordered.  (/) 

(p)  See  in  general  Tidd,  9th  ed.  5S4  to         (x)  3ona  v.  Jones,  t  Crom.  &  J.  S07 ; 

538  ;  2  Arch.  K.  B.  4th  ed.  862  to  866;  t  l>r.  216. 
Trewat  v.  £tr(m,4T.  R.  697  ;  Anonyimous,  (y)  2  Arch.  K.  B.  4th  ed.  862. 

2  Chit.  R.  152;    Can  v,  Shaw,  6T.  R.  («)  Ford  v.  Boucher,  1    Hodges,  58, 

496.  overraiing  WeUs  v.  BarUm,  2  Dowt  160. 

(^)  Per  Fatcesou,  J.  March  22,  a.  d.         (a)  Taykr  v.  Framr,  2  DowL  622, 
18.S3,  MS.  (6)  Gumey  v.  Key,  S  Dowl.  559. 

(r)  Brawn  v.   Wright,    1   Dowl.  95;         (c)  Fmy,  Wagner,  %  Doml  490, 
Duncan  v.  Stint,  5  Bar.  &  Aid.  702;  1  (d)  Earl  Ferran  v.  Robint,  2  Dowl. 

Dowl.  &c  R.  348,  S.C.  636  ;  Lord  AUbanngh  t.  Burton,  9  tf. 

(i)  WiUon  V.  MiJichin,  2  Tjrr.  166 ;  2  &  R.  401  ;  5  Legal  Oba.  lodei,  45. 
Cr.  &  J.  87,  S.  C;  Gumey  v.  Key,  1  (e)  LiUie  v.  LiUie,  2  M.  &  R.  404; 

Harr.  U  Wol.  203 ;  3  Dowl.  569.  Lord  ATuj^eat  v.  iiarcourt,  t  DqwL  57a. 

(0  Tidd,  537 ;    Jervis's    Rules,  69,         (/)  Orr  v.  BowUt,  1  Hodgca,  23;  2 

note  (v).  Crom.  &  J.  88 ;  2  Tj^r.  167,  S.  C* 


(u)  Bohnr.Smum,  %  Dowl.  710. 
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And  in  general  a  plaintiff  will  not  be  required  to  give  secu-  CHAP,  xvill. 
rity  for  costs,  or  to  disclose  his  place  of  residence,  where  there      ^„y  ^^^^^' 
U  no  doubt  that  he  sues  in  his  own  right  on  his  private  right  of       Cosn. 
action,  and  it  does  not  appear  that  he  is  out  of  the  king- 
dom. (^) 

Before  any  application  to  the  Court  or  a  judge,  there  should  coane  of  pro- 
be a  civil  application  to  the  plaintiff's  attorney,  requiring  him  f^^'"^ '°  ^^' 
voluntarily  to  give  security  for  costs,  if  not  the  applicant  will 
be  ordered  to  pay  the  costs ;  (A)  and  unless  there  has  been  a 
previous  private  application,  the  Court  will  not  direct  a  stay  of 
proceedings,  (i)  Nor  will  the  Court  permit  a  stay  of  proceed* 
ings  if  the  motion  be  delayed  till  the  last  day  of  the  term,  (k) 
The  affidavit  should  show  such  previous  request  and  refusal, 
or  no  stay  of  proceedings  will  be  granted ;  and  the  affidavit 
should  state  that  the  plaintiff  is  resident  and  not  merely  tem- 
porarily abroad ;  (/)  and  a  rule  nisi,  with  a  stay  of  proceedings, 
cannot  be  obtained  the  last  day  of  a  term,  (m)  The  Court 
will  not  make  a  second  order  for  further  or  additional  security, 
although  the  first  sureties  become  insolvent.  (») 

If  an  insolvent  proceed  with  an  action  after  executing  bis  as-  xix.  staying 
signment,  although  no  assignees  are  appointed,  the  Court  will  stay  prof  eedings 
the  proceedings  until  he  or  some  assignee  or  creditor  has  given  fMrco?tj"when 
security  for  costs,  (p)    And  if  assignees  of  a  bankrupt  go  on  pontiff  Mtd* 
with  an  action  brought  by  him  before  he  became  bankrupt, 
they  must  find  security  for  the  costs  incurred  as  well  before  as 


(g)  Lloyd  V.  Davit,  1  Tjr.  533.  we  form  of  notice  and  atBdavit  Tidd's 

(k)  Bokr$  r.  Smian,  t  Dowl.  710.  Forms,  180.    Tbe  form  of  notice  may  lie 

(i)  Jonm  ▼.  Jorm,  2  Crom.  &  J.  f07  ;     thus: 


In  the—-.  r  A.  B.  Plaintiff,  Notice  of  mo- 

Between?  and  tion  to  stay 

t  C.  D.  Defendant       proceedings  till 

Take  notice  that  this  Honoorable  Coort  will  be  moved  on next,  or  so  soon  security  fur 

after  as  counsel  can  be  beard,  for  a  rule  to  show  cause  why  all  the  proceedings  in  costs  has  been 
thii  cause  should  not  be  stayed  ontil  security  be  given  for  tbe  payment  of  costi«  given. 
Dated,  &c. 

To  Mr. ,  Yours,  &c 

Plaintiff's  Attorney.  Defendant's  Attorney. 


(It)  Grmuw  t.  Pointer,  3  Dowl.  571.  (n)  Aliven  v.  Fumival,  t  Cr.  &  M. 

(0  Taylor  v.  Fraser,   9  Dowl.  6««;  553. 

Fcrd  r.    jBouc^*  1   Hodges,  58 ;    see  (o)  Sec  in  general  Tidd,  9th  ed.  534, 

form  of  affidavit  Tidd's  Forms,  180.  535  ;  2  Arch.  K.  B.  4th  ed. 

(m)  Grmaw  v,  Pointir,  3  Dowl.  571.  (p)  Doyle  v.  Anderson,  8  DmvK  596* 

Digitized  by  LjOOQIC 


6S6 


OCCASIONAL  PROCEEDINGS  BETWEEN 


XIX.  Plaik- 
Tirr  A  Bank- 

BUPT,  &C. 


CHAP.^Vin.  after  the  fiat;  and  when  the  action  was  brought  in  Easter  term, 
and  a  fiat  was  issued  against  the  plaintiff  on  2d  November, 
and  before  the  next  Easter  term  the  assignee  gave  notice  of 
trial  for  the  sittings  after  Easter  term^  the  motion  for  security 
for  costs  was  allowed  late  in  that  term,  {q)  In  general,  how- 
ever, the  alleged  insolvency  of  a  plaintiff  does  not  afford  a 
ground  for  compelling  him  to  find  security  for  costs,  and  the 
Court  refused  to  grant  a  rule  calling  upon  the  defendant  in 
replevin  to  find  security  for  costs,  although  it  was  sworn  that 
neither  the  defendant  nor  the  broker  were  able  to  pay  tbem, 
and  the  defendant  had  taken  the  benefit  of  the  msolvent  act.  (r) 
But  even  in  a  qui  tarn  action,  the  Court  will  not  stay  the 
proceedings  until  security  for  costs  on  the  ground  of  the  plain- 
tiff's poverty,  and  having  commenced  several  similar  actions,  (s) 


V^hen  not  in  a 
qui  um  action 
on  aocoant  of 
plaintiff's 
poverty. 

XX.  Staying 
proceed ii)g9  in 
ejectment  or 
qui  tani  actions 
vntU  residence 
of  plaintiff  be 
stated  or  secu- 
rity for  costs 
given. (t) 


In  ejectment,  if  the  residence  of  the  lessor  of  the  plaintiflT  be 
unknown,  and  in  qui  tam  actions,  the  Courts  will  stay  proceed* 
ings  until  the  residence  be  accurately  stated,  or  in  the  alterna- 
tive until  security  for  costs  be  given,  {t)  And  giving  the  plain- 
tiff's residence  as  "  at  Peel's  Coffee-house,  Fleet  Street,'*  is 
too  general,  and  the  defendant  may  obtain  an  order  or  rule  for 
a  better  residence,  (u)  We  have  seen  that  in  aU  personal 
actions  a  defendant  has  now  a  right  to  call  on  and  compel  the 
plaintiff's  attorney  to  state  the  true  residence  of  the  plain- 
tiff; {x)  and  if  plaintiff's  attorney  deliver  a  false  statement,  he 
may  be  proceeded  against  by  attachment  and  have  to  pay 
costs,  (y) 


XXI.  Staying        In  casc  of  a  second  ejectment  the  proceedings  may  in  general 
untTl^payment     ^^  application  be  stayed  until  the  costs  of  a  prior  action  founded 
of  costs  of  a       on  the  same  title  have  been  paid,  and  also  the  costs  of  an 
prior  ac  ion.  (i;  ^^^^^^  ^^^  ^j^^  xxi^^ne  profits ;  (z)    and  this,  although  the  former 
action  was  discontinued  before  consent  rule  or  plea ;  (a)  and 
where  the  assignees  of  an  insolvent  brought  a  second  eject- 
ment, the  case  was  considered  within  the  rule,  (d)    But  the 


(q)  Afawn  V.  ToUdll,  3  Tyr.  R.  595 ; 
2  Do»»l.  61,  S.  C. 
(r)  Hitkttt  V.  Biddle,  S  Dowl.  654. 
(«)  Tidd,  9lh   ed.   535  ;    Gregory   v. 
*  Ebidge,  2  Crom.  &  M.  S36 )   t  Dowl, 
»59. 

(0  Tidd,  9th  ed.  533,  534. 

(u)  Uodion  V.  CambU,  3  Doi^K  174. 

(«)  t  W.  4,  c.  39,  s,  17 ;  ante,  jqI  iii. 


210,  251 ;  Reg.  Oen.  Mich.  T.  3  W.  4i 
r.  14. 

(y)  Neal  r.  Holder,  3  Dowl.  493; 
ante,  vol.  iii.  351. 

(t)  Tidd,  9th  ed.  538;  Doe  d.C^Me- 
tell  V.  Roe,  1  Chitt^'s  R.  195. 

(a)  Doe  V.  Lan^don,  5  Bar.  &  Adol. 
864. 

(6)  Doe  d.  Standiih  v.  Roc,  id,  876. 
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Court  refused  to  stay  proceedings  in  a  real  action  until  the  chap,  xviii. 
costs  of  a  prior  ejectment  had  been  paid,  (c)  Pbocb™no»^ 

There  are  also  sonle  particular  acts,  which  expressly  autho-  xxn.  Staying 
rize  summary  applications^  principally  between  declaration  and  P'^^^jj^ 
plea,  as  the  annuity  act,  53  G.  3,  c.  141 ;  (d)  the  mortgage  act,  fMHicuiar  ua- 
7  G.  2,  c-  20 ;  (e)  the  landlord  and  tenant  act,  11  G.  2,  c.  19,  ^•*"-     - 
s.  17;  bail-bond  act,  4  Ann.  c  16;  (/)  replevin  bond  act,  11 
G.  2,  c.  19,  s.  23,  and  numerous  other  acts,  the  summary  pro- 
ceedings under  which  have  been  partially  noticed  in  previous 
pages.    When  it  is  supposed  to  be  expedient  to  make  an  appli- 
cation under  either  of  these  acts,  it  is  particularly  essential  to 
examine  each  varying  enactment  and  precisely  to  comply  with 
the  particular  provision. 

There  are  othet  cases,  as  well  at  common  law  as  under  par-  xxill.  stay- 
ticular  statutes,  that  it  would  be  difficult  to  enumerate,  where  a  i°^oSi^I?^f" 
defendant  may  obtain  relief  by  summary  application  to  a  judge  not  befon;  enu- 
or  the  Court,  before  he  has  by  pleading  increased  the  expense  ooTconsenu 
and  professed  to  refer  his  defence  to  a  jury.     And  such  mode 
of  determining  collateral  matters,  independent  of  facts  and 
merits,  to  be  properly  tried  by  a  jury,  on  principle,  should  be 
encouraged,  as  in  general  attended  with  less  expense  than  a 
trial  at  nisi  prius  or  a  formal  argument  on  demurrer  in  banc. 
Thus  probably  to  protect  such  an  individual  from  liability  to 
pay  an  arrear  of  interest  on  a  judgment,  the  lord's  act,  32  G.  2, 
c.  28,  8.  20,  enacts  that  no  action  of  debt  on  a  judgment  shall 
be  brought  against  a  person  discharged  under  that  act,  although 
scire  facias  may  be  issued  so  as  to  have  execution  against  his 
future  effects ;    and  if  such  action  of  debt  were  brought,  the 
Court,  to  lessen  costs,  would  probably  interfere  on  motion,  al- 
though there  might  be  a  more  expensive  defence  by  plea. 

But  we  have  seen  that  neither  the  Court  nor  aj  udge  has,  at  xxiv.  V^heii 
this  stage  of  an  action,  any  discretionary  power,  without  the  c^^nhu^ 
plaintiff's  consent,  to  stay  proceedings  upon  unusual  terms,  power  to  suy 
however  just  and  reasonable.    As  on  the  terms  of  the  defend-  SM,tLi*t2niir 
ant's  undertaking  to  pay  the  debt  by  monthly  instalments,  (^)  wUhoatconicnt, 
though  we  find  that  he  has  considerable  discretionary  power  able  Kcnrity. 
a^  to  the  time  of  issuing  execution  after  a  writ  of  inquiry  or 
verdict ;  and  although  most  of  the  Court  of  Request  acts  invest 

(c)  Bowyear  v.  Botoyear,  9  Dowl.  207 ;         (f)  Id,  333. 

Chatjuld  V.  Souter,  3  Btng.  167.  (g)  AnU,  vol.  iii.  S8 ;  Kirhy  ▼.  EUi9on,  % 

(d)  Ante,  toI.  ii.  329 ;  Tidd,  522.  Dowl.  219 ;  4  Tyr.  239. 
{$)  AntHy  vol.  ii.  331. 
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CHAP.  XVUL  the  commissioners  with  a  wholesome  discretionary  jurisdiction 
ivo  ProcxboI  ^  ^^^  respect,  and  although  a  bill  was  recently  attempted  to 
"*>*'  ^c.      be  passed  to  extend  that  power  to  the  superior  Courts,  (A) 
yet  at  present  neither  has  that  jurisdiction. 

^?^*  *!L*'°*       I^  Ae  defendant  cannot  stay  the  proceedimts  on  one  of  the 

out  iiipernQoiit  .  ^  x^  o 

or  scandalous  Several  before  mentioned  grounds,  his  next  step,  before  his 
TOnd  TOunto.*?*')  ^°*®  ^^^  pleading  has  expired,  will  be  to  endeavour  to  reduce 
the  length  of  the  declaration,  either  on  account^  of  superfluous 
matter  or  unnecessary  counts,  objectionable  before  or  since  the 
late  rules ;  as  that  a  count  on  a  bill  of  exchange  or  promissory 
note,  or  an  indebitatus  count  in  assumpsit  or  debt,  exceeds  the 
length  expressly  prescribed  by  Reg.  Gen.  Trin.  T.  1  W.  4, 
and  subject  to  costs  as  prescribed  by  that  rule; (it)  or  that 
there  is  a  second  count  on  the  same  subfect-matier  of  complaint, 
contrary  to  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5,  6  and  7,  which 
also  subjects  unnecessary  counts,  pleas,  or  allegations  to  be 
struck  out.  (/)  So  if  a  declaration  unnecessarily  contain  de- 
famatory, indecent  or  impertinent  matter,  the  objectionable 
words  may  on  application  be  struck  out ;  as  if  in  a  declaration 
at  the  suit  of  a  surgeon  it  be  unnecessarily  stated  that  he  had 
cured  the  defendant  of  the  venereal  disease,  and  exemplary 
costs  were  ordered  to  be  allowed  to  the  applicant,  (m) 
To  whom  and  The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  6,  seems  imperative 
"'^^^*  that  the  application  to  strike  out  a  second  count  shall  be  to  a 
single  judge  at  chambers,  and  not  to  the  Court  in  banc;  and 
the  decision  of  the  single  judge  would  probably  be  considered 
conclusive,  (ii)  Before  that  rule  it  was  the  practice,  at  least  in 
new  cases,  to  move  the  Court  on  an  affidavit,  shortly  describing 
the  declaration  and  its  length,  and  the  objectionable  matter, 
and  any  vexatious  expressions  used  by  the  plaintiff  or  his  at- 
torney with  respect  to  the  length  of  the  declaration,  or  his 

(h)  See  Lord  W^nford's  Soits  at  Law  incor  the  risk  of  becoming  a  bankrapttor 

Bill,  ordered  to  be  printed  28  February,  bein^  obliged  to  compromise  with  his  owa 

1 835,  last  clause,  but  negatived  in  second  creditors  in  order  to  prevent  inconrenieiioe 

reading  in  Lords,  witboot    a  division,  to  liis  debtor. 

April,  1853.    If  the  superior  Court  had  (t)  See  in  general  Tidd,  9th  ed.  610 

to  exercise  stich  adverse  joriadiction,  their  to  619;  1  Arch.  K.  B.  4th  ed.  824;  t 

time  would  be  incessantly  occupied  by  id.  828. 

determining  upon  long  an^   frequently  (k)  Ante,  476. 

contradictor V    and   uncertain     affidavits  (i)  Ante,  486. 

upon  the  adequacy  of  proposed  security  (m)  Anmymoui,  2  Wilson,  20 ;  Sm- 

to  be  given  as  the  price  of  indulgence,  der$on*$  hail,  1  Cbitty's  K.  676. 

and  in  a  Court  of  law  at  least  it  would  (n)  Semblt;  see  observations  of  Den* 

be  difficult  to  sustain  a  principle  that  a  man,  C.  J.,  and  Patteson,  J.,  in  Rex  v. 

plaintilf,  who  may  have  urgent  immediate  ArchbUkap  tf  York  and  others,  1  Adulph. 

occasion  for  the  payment  of  bis  admitted  &  Ellis,  597 ;  5  Nev.  &  Man,  453,  S.  C.i 

just  debt,  should  in  favour  of  a  defendant  ante,  vol.  iii.  35. 
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determination  to  increase  costs  ;(o)  or  not  unfrequently  on  a  short  ™^-  ^^™* 
aflSdavit  merely  Terifying  and  annexing  the  declaration,  and  pro-      „q  ^yj 
ducing  it  to  the  Court,  though  perhaps  the  latter  course  was    Copnf,  &c> 
objectionable,  as  it  might  render  it  necessary  for  the  plaintiff  to 
take  a  copy  of  the  declaration  filed  with  the  affidavit,  if  he  should 
show  cause.    The  Court  would  then  in  a  clear  ca$e^  in  order  to 
avoid  the  increase  of  expense  by  attendance  before  the  master 
or  prothonotary,  themselves  order  the  objectionable  matter  to  be 
struck  out,  and  in  casesof  vexation,  as  when  the  plaintiff  was  an  at- 
torney, that  the  plaintiff  should  pay  the  costs  of  the  application.(p) 
But  if  the  case  be  not  clear,  the  Courts  will  refer  the  matter  to 
the  master  or  prothonotary,  and  decide  upon  his  report,  {q) 

Before  the  recent  rule  as  to  striking  out  second  counts,  the 
Court  of  King's  Bench,  of  late,  in  a  clear  case,  declined  to  in* 
terfere  on  motion,  saying  the  case  was  more  fit  for  application 
to  a  judge  at  chambers ;(r)  and  since  such  rule  it  may  be  in* 
ferred  that  an  application  in  cases  of  this  nature  should  now, 
at  least  in  the  first  instance,  be  made  to  a  judge  at  chambers, 
especially  when  the  matter  objected  to  has  not  very  vexatiously 
increased  the  length  and  expense,  (as  the  unnecessary  repeti- 
tion of  venue,)  and  when  a  motion  to  the  Court  would,  as  ob- 
served by  the  Court  in  a  modern  case,  in  reality  be  more 
vexatious  even  than  the  matter  complained  of.(«)  In  a  late 
case,  although  the  declaration  deviated  from  the  prescribed 
form  of  cammencememi,  and  irregularly  described  the  plaintiff 
as  debtor  to  the  king,  the  Court  of  Exchequer,  on  motion,  re- 
fused to  grant  a  rule  until  after  an  application  had  been  made 
to  the  plaintiff's  attorney  to  strike  out  the  objectionable  matter^  . 
aiid  he  had  refused  to  comply,  but  upon  such  refusal  they 
granted  a  rule  nisi  for  the  irregularity.  (/) 

As  respects  the  time  of  application  it  would  seem  essential  TiiMofappH* 
that  the  declaration  should  have  previously  been  delivered^  or  ^^^°* 
if  filed,  that  the  defendant  should  have  taken  it  out  of  the 
office,  (u)    It  may  be  after  an  order  for  time  to  plead,  (or)    It 
should  in  strictness  be  made  before  pleading,  (oc)  but  in  one 

(o)  As  where  a  coonsel  in  an  action,  in  (q)   Newby  v.  Miaiofi,  1  Dowl.  &  R. 

which  be  was  personally  interested,  had  508 ;  BayUy  ▼.  Watkim,  1  Chittj's  Hep. 

declared  that  he  had  purposely  drawn  the  450,  (a), 

declaration  in  a  lengthy  and  intricate  way,  (r)  MS. 

on  purpose  to  catch  the  defendant  and  (s)  Brindlty  ▼.  Bemutt,  t  Bing.  184 ; 

scourge  him  with  a  rod  of  iron,  and  that  9  Moore,  358,  S.  C. 

be  had  so  improved  the  art  that  the  paper-  (t)  Hart  t.  Dally,  2  Dowl.  357. 

book  would   amount  to  three  thousand  (u)  Law  v.  Williamson,  Hil.  31  Geo.  S, 

sheets,  and  he  wouJd  rain  his  oppooent,  C.  P.  ^  lmpey,C.P.7thedit.  179;  Tidd, 

and  where  the  Court  directed  the  settling  618. 

of  the  issue  on  a  quarter  of  a  Aeet  cf  paper,  (x)  WiUdnt  ▼.  Ptrry,  R.  T.  Hardwick, 

Yatet  V.  Carlisle,  1  fila.  Rep.  S70.  1S9;  Law  t.  Wil^amtan,  Impey,  C.  P. 

<p)  Tidd,  616,  note  (d) ;  Bayky  v.  6th  edit.  170;  S  Arch.  K.  B.  4Ui  edit. 

WaOdns,  1  Ghitty's  Rep.  449.  (a),  450 ;  829. 

GMl  V.  Sh^.  %  Chitty's  Rep.  S99.  ,.g,^^,  ,^ 
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CHAP.  xvin.  instance  in  Common  Pleas  a  motion  succeeded  eren  after  plead- 
^^MOT?"'  *°85  b**t  **  *U  events,  the  application  must  be  before  further 
CouHTs,  &c.    expense  has  been  incurred  by  the  superfluous  matter  having 
been  engrossed  on  the  record,  (y) 
Mode  of  apply-      Independently  of  any  express  rule  of  Court  it  will  be  obvious 
l"£^Ja  want?  *^  ^^^^  ***'  practitioner,  that  before  he  puts  the  plaintiflF  to 
under  R«g.Gen.  any  expense  he  should  Jirst  civiUy  apply  to  his  attorney,  and 
r.  6\uid  6.  *  '  ^  writing  point  out  the  superfluous  matter  objected  to,  and  re- 
quest him  to  strike  it  out,  and  not  apply  to  a  judge  or  the  Court, 
until  compliance  with  such  request  has  been  refused ;  and  even 
then  the  defendant's  attorney  should  well  consider  whether  the 
Court  may  not  observe  that  really  a  motion  to  strike  out  is 
more  vexatious  than  the  previous  introduction  of  the  super- 
fluous matter,  (z) 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  6,  orders,  that  where 
more  than  one  count  shall  have  beenused  in  apparent  violaium 
of  the  5th  rule,  the  opposite  party  shall  be  at  Uberty  to  apply 
to  a  judge,  suggesting  that  two  or  more  of  the  counts,  pleas, 
&c.  are  founded  on  the  same  subjecttnaiter  of  complaint,  or 
ground  of  answer,  or  defence,  for  an  order  that  all  the  counts, 
pleas,  &c.  introduced  in  violation  of  the  rule,  be  struck  out  at 
the  cost  of  the  party  pleading,  whereupon  the  judge  shaU  order 
accordingly,  unless  he  shall  be  satisfied,  &c."(a) 

The  usual  form  of  a  summons  and  order  are  given  in  the 
note,  (d)    The  taxed  costs  ultimately  paid  in  this  case  to  the 

(y)  ThamM  w,  Jadcton,  10  Moore,  159;         (t)  See  obsenration  of  Coort  in  Brwd- 
9  Bing.  455,  S.  C. ;  but  see  Yata  v.  Car-      ley  v.  Dennett,  %  Bing.  184. 
2iiie»  1  Bla.  R.  270.  (a)  See  the  terms  of  the  rale,  amte,  486. 

^orm  of  sora-      Q")  ^»tk  "^      Let  the  plaintiff's  attorney  or  agent  attend  rae  at  my  chambers  in 

mons  to  strike  ^*       /  Serjeants'- Inn,  to-morrow,  at  three  of  the  clock  in  the  afternoon,  to  lAoir 

oat  one  cotmti  Griffin,  j  caute  why  the  superfluous  counts  in  the  declaration  in  this  action  should 

not  be  struck  out,  and  why  the  plaintiff  should  not  pay  the  costs  occasioned  bj  this 

ipplication.  J.  Parke, 

bated  &C. 

form  of  order         ^  ^'^^^  ^^  ^^^  count  and  the  count  for  money  bad  and  received  and  on  an  ac- 


thereopon.  count  stated,  bein^  satisfied  upon  cause  shown,  that  adittinet  suhJeet-matUr  of  i 

'^  *  plaint  is  bonk  fide  mtended  to  be  established  in  respect  of  each  of  such  counts.      Bot 

I  order  that  the  common  counts  for  work  and  materials  and  money  paid  thoold  be 
Struck  out,  and  that  the  plaintiff  should  pay  the  costs  as  prayed.  W.  B« 

Mr*  Baron  BoUand. 

Defendant's  Attorney's  Bill  of  Costs  relating  to  such  Summons  and  Order, 

Column  of  Item        ^^^*  ^  charged  in  Defendant'$  Attonny^i  Bill. 

taxed  of.     Attending  Mr.  —  on  declaration,  when  he  recom- )  £•     i.  d. 

£•     f.   d,       mended  a  summons  to  be  taken  out  to  strike  out  the  >  0      6  8 

0      6    8        superfluous  counts j 

Summons  for  that  purpose,  copy  and  service 0      5  0 

Q      ^    a    lustructions  for  Brief  for  Mr.  — -*  to  attend  judge  on  )  ^      ^  n 

summons    „ J  "  " 

0      3    4    Drawingsame.  and  fair  copy  one  brief  aheet..,,.,(7Iriwi^rPlr^0  0 


4    Drawing  same,  and  fair  copy  one  Wcf  n^«5^^.^g^Q(iy^^^0 
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defendantX^)  merely  on  account  of  introducing  the  few  words.  CHAP.XVIXI. 

XXV.  Strik- 

mo  OUT 
Counts,  &c. 


'^  and  in  the  sum  of  £ for  work  and  labour  done  and  ma- 

^^  terials  found  by  the  plaintiff  for  the  defendant  at  his  request, 


*'  and  in  £ ,  for  money  paid  by  the  plaintiff  for  the  defend- 

'^  ant  at  his  request,"  occasioned  the  plaintiff  several  pounds, 
and  the  defendant  also  some  pounds,  not  allowed  on  taxation, 
as  appears  by  the  bill  of  costs  also  stated  in  the  note,  besides 
the  costs  of  three  attendances  of  6^.  8d.  each,  paid  by  the 
plaintiff  to  his  own  attorney,  (and  if  he  also  had  attended  by 
counsel,  his  costs  of  resisting  the  summons  would  have  been 
nearly  equal  to  those  of  the  defendant,)  for  his  trouble  in  op- 
posing the  defendant's  summons,  (<Q  and  as  the  defendant  had 
paid  his  counsel  a  fee  of  three  guineas,  and  his  clerk  2s.  6d., 
for  his  attendance  before  the  judge,  in  support  of  the  summons, 
and  the  master  only  allowed  two  guineas,  and  also  disallowed 
some  other  items,  the  defendant  himself,  although  he  sue- 
ceeded,  yet  he  gained  rather  an  unprofitable  victory,  and,  in- 
deed, was  considerably  out  of  pocket,  and  his  attorney  alone 
profited  at  the  expense  of  his  brother  practitioner,  without 
obtaining  any  real  advantage  for  his  client.  Hence  it  is  clear 
that  very  few  cases  of  second  counts,  or  of  repetition  of  venue, 


1 
o 


«.    d,  £,      $.  d, 

1    0    Paid  him  therewith,  and  clerk 9      5    6 

3    4    Attending  him 0      6    8 

Attending  summons,  and  Mr.  —  was  to  see  Mr.  ——  )     o      6    fi 

thereon  previous  to  Baron's  decision ) 

Paid  judge's  cleric's  fee    0      7    6 

'  -     .    Attending  Mr, on  the  sobject  of  striking  out  the  ?      j.       -    g 

counts,  &c.  and  he  decided  to  attend  Baron  again    . .  ( 

Attending  Mr. as  to  course  to  be  pursued,  and  he  \ 

recommended  an  attendance  before  Baron  Alderson,  # 
13    4        and  attending  at  his  lordship's  chambers,  but  he  was  >    0    13    4 

not  likely  to  attend  for  a  fortnight,  and  Mr. re-  i 

commended  a  fresh  summons  before  another  baron  . .  J 
o     .     Attending  Mr.  — ,  and  instructing  him  to  attend  baron  (     a      g    o 

.    Mr.  -— —  declined  taking  a  second  fee S 

(N.  6.   No  fresh  summons  was  taken  out.) 

Attending  summons  when  order  made    0      6    8 

Paid  for  order,  copy,  and  service • 0      5    0 

Paid  baron's  clerk 0      7    6 

0    ^  Taxed  off  Charged  costs  ... .     804 

Struck  off   3      0    4 

Allowed  costs ....    5      0    0 


(e)  In  this  case  the  costs  were  not  paid 
ontil  the  eoncludon  of  the  action,  after  a 
reference  on  the  trial  to  a  barrister,  but  it 
should  seem,  from  the  terms  of  the  rule, 
that  the  costo  of  the  summons  and  order 
mifiht  be  enforced  in  first  instance. 

{d)  The  plaintiff's  attorney  would  have 
been  justified  in  also  having  had  the  as- 


sistance of  his  counselor  of  the  gentleman 
who  settled  the  declaration,  in  oftpodng 
the  summons,  whereby  the  plaintiff's  costs 
would  have  been  moch  increased:  they 
would,  in  fact,  have  been  within  £l  of 
what  the  defendant's  were  in  supporting 
the  summons. 
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CKAP.xvm.  can  occur,  when  it  will  really  be  worth  while  for  the  benefit  of 
^*iHo  wt"*  *^®  defendant  to  take  out  a  summons  to  strike  out  superflooos 
CouMTi,  kc.  counts  or  matter.  If  the  words  objected  to  had  continued  and 
been  repeated  in  the  isiuey  nisi  prius  record  and  brie&,  the 
expense  thereby  bcreased  could  not,  perhaps,  have  exceeded 
one  pound.(e)  The  rule  itself  may  be  salutary,  but  it  is  to  be 
hoped  that  few  indeed  will  be  the  practitioners  who  will  attempt 
to  put  it  in  force. 

However  there  is  another  object,  not  perhaps  more  worthy, 
Tis.  that  o{  embarrMsing  and  annoying  the  plaintiff  amd  kit 
attorney,  and  depriring  the  former  of  the  security  of  seFeral 
counts  varying  the  statement,  and  compelling  him  to  proceed 
to  trial  on  one  count  only  at  the  risk  of  a  variance  which  the 
plaintiff  could  not  anticipate  (in  consequence  of  the  witnesses 
being  in  the  defendant's  power,  or  of  their  having  wilfully  misre- 
presented the  evidence  they  proposed  to  give),  and  of  the  judge 
refusing  to  permit  an  amendment,  and  this  even  in  cases  where 
counsel  and  pleaders  of  great  experience  and  the  most  learned 
judges  have  considered  it  advisable,  if  not  necessary,  in  a 
mixed  action,  as  quare  impedit,  not  within  the  above  rule,  to 
frame  and  permit  even  five  special  counts  on  th6  same  subject- 
matter,  as  being  essential  to  the  fair  and  just  trial  of  the 
right,  if) 
Proceedings  on       We  have  before  suggested  that  it  is  expedient  fully  to  explain 
moiM.      '       to  the  learned  judge  why  the  second  count  was  introduced, 
especially  the  bon&  fide  object  to  avoid  a  variance ;  but  if 
he  should  be  of  opinion  that  the  second  count  ought  not  to  be 
retained,  the  plaintiff's  attorney  should  submit,  and  not  perti- 
naciously retain  the  second  count  at  the  risk  of  losing  all  the 
costs  in  case  a  distinct  subfect-^natter  should  not  be  established 
on  the  trial,  but  be  prepared  by  affidavit,  and  in  person  and  by 
counsel,  to  satisfy  the  judge  on  the  trial  that  there  had  been  a 
second  count  introduced  in  order  to  avoid  a  variance,  but 
struck  out,  and  thereby  the  more  induce  the  judge  to  permit 
an  amendment  of  the  variance. 

XXVI.  Of  re-       When  there  are  really  several  distinct  subject-matters  of 
fcigSf of*plead.  complaint  entitling  a  plaintiff  in  respect  of  each  to  distinct 


(«)  This  would  depend  apun  what  pleas  Man.  453 ;  Mr.  Tidd  and  Mr.  Cbittj 
the  defendant  pleaded  to  these  counts,  considered  it  essential  to  introduce  Jist 
If  be  pleaded  non-assumpsit  only,  some  counts  in  quare  impedit  on  the  same  sub- 
fraction  of  a  pound  would  pay  them.  ject,  and  which  a  learned  judge  sane- 

(/)  In  Res  ▼.  Archbishop  rf  York  and  tioned  on  summons  eipresslv  for  leare  to 

oth^,  1  Adol.  &  £11.  397;  S  Nev.  &  add  tbtee  counts. 
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damages,  the  case  is  not  within  the  Reg.  Gen.  Hil.  T.  4  W.  4»  CHAP.xvui. 
nor  have  the  Courts  any  jurisdiction  to  prevent  the  plaintiff  uhmo'pliad- 
from  introducing  into  his  declaration  as  many  counts  as  there  iwq>»  cokjewt. 
are  contracts  or  injuries ;  and  therefore  where  there  were  286  *o«»  ^y  v^ 
counts,  each  upon  a  separate  country  banker's  promissory  note  thtrmu 
for  one  guinea  payable  to  bearer,  a  rule  nisi  for  reducing  the 
length  of  the  declaration  was  discharged,  (g)    But  in  a  similar 
case  by  consent,  and  on  a  rule  by  which  defendant  undertook 
to  permit  all  the  notes  to  be  given  in  evidence  either  before 
the  master  or  a  jury  under  the  count  upon  an  account  stated, 
the  Court  ordered  all  the  counts  on  the  notes  but  one  to  be 
struck  out.  (A)    But  care  must  be  taken  that  the  bail  consent 
not  to  be  discharged,  and  that  all  other  difficulties  be  antici- 
pated. 

At  this  stage  of  the  cause  also  (i.  e.  between  declaration  and  xxvil.  of 
plea)  are  usually  made  applications  to  consolidate  several  actions  ^vmUcUoiu 
or  demands  into  one,  when  the  same  plaintiff  having  several  claims  into  one.  (0 
against  the  same  defendant,  all  complete  at  the  same  time,  or  at 
least  before  he  has  issued  any  writ,  vexatiously  or  unnecessarily 
commences  several  actions,  as  upon  several  bills  of  exchange  or 
promissory  notes,  or  for  several  trespasses.  In  these  cases  the 
Court  or  a  judge  will  upon  summons  or  motion  compel  the  plain- 
tiff, however  reluctant,  to  consolidate  and  include  the  whole  in  ome 
declaration,  and  pay  the  costs  of  the  application ;  and  this  at 
though  the  plaintiff  may  thereby  lose  the  security  of  the  bail  in 
the  second  action,  {i)  But  where  several  actions  have  been 
brought  upon  separate  bills  or  notes,  or  other  causes  of  action 
accruing  at  different  times,  and  immediately  each  so  accrued, 
then,  as  the  plaintiff  was  not  bound  to  wait  till  all  his  claims 
had  accrued  due,  his  separate  proceedings  for  each  as  they 
arose  are  not  considered  vexatious;  and  though  the  Court 
may  on  terms,  and  as  a  favour  to  the  defendant,  and  with  the 
consent  of  the  plaintiff,  pronounce  a  rule  suspending  the  trials 
of  more  than  one  action,  yet  such  rule  will  not  be  of  course ;(/) 


(g)  Lane  ▼.  Smith,  3  Smith,  1  Id  -,  TM,  ty's  R.  709. 

617.  (fc)  Cecil  V.  BHgges,  9  Term  R.  659 ; 

(h)  Cunnack  v.  Gundryf  3  Bar.  &  Aid.  Anonymoui,  note  {a)  1  Cbittj's  R.  709; 

S7« ;  1  Cbitt^'8  R.  709,  S.  C,  where  lee  Tidd.  9  ed.  614. 

the  proper  form  of  the  rule;  and  tee  (I)  Mu$t$ndm  t.  O'Aara,  Tidd,  9  ed. 

obtenrationi  of  Lord  Tenterden  in  Older-  614 ;  L«  JeuM  v.  Shtridan,  Forrett*t  Rep. 

thaw  T.  Tregwell,  3  Car.  &  P.  58.  30;   Wise  t.  Prowu,  9  Price,  S93 ;  OW«f. 

(t)  See  in  general  Tidd,  9th  ed.  614  to  ihmw  ▼.  Tregweli,  3  Car.  &  P.  58,  and 

616  ;  2  Afcb.  K.  B.  830  to  83S ;  Cml  v.  poti, 
Briggi,  2  Term  R.  639,  and  note ;  1  Chit- 
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CHAP.  XVtIl.  and  yet  the  term  consolidation  rule  is,  though  improperly,  used 
C™iDA«Ko  as  applicable  to  both  cases. 

^g'  So  even  when  several  actions  have  been  properly  and  neces- 

Ofcousolidation  sarily  brought  on  the  same  policy  of  insurance  against  sca- 
the proMedin«  ^^^^  against  several  separate  underwriters^  it  has  long  been 
in  several  ac-  the  practice,  at  the  instance  of  the  defendants,  and  as  a  favour, 
tame  po/icjr  or  provided  the  plaintiff  will  consent,  to  suspend  the  proceedings 
S^cmi  w'^r"**  in  all  the  actions  but  one,  until  that  has  been  tried ;  the  other 
defendant  until  defendants  entering  into  and  being  bound  by  what  is  termed 
bcen*tricd.''"  a  Consolidation  rule^im)  though  that  term  seems  here  mis- 
applied, for  there  is  no  consolidation  of  the  several  actions,  but 
merely  a  stay  of  proceedings  in  all  but  one,  and  an  order  that 
they  shall  abide  the  result  of  the  trial  of  that  single  action, 
the  other  defendants  engaging  to  pay  the  amount  of  their 
several  subscriptions  and  costs,  in  case  a  verdict  shall  be  given 
therein  for  the  plaintiff;  (n)  but  if  the  plaintiff  will  not  consent, 
the  Court  will  stay  his  proceedings  by  giving  the  defendants 
time  to  plead  in  all  the  actions  but  one,  by  which  expedient  his 
actions  are  in  effect  stayed,  (o)  The  Courts  however  will  make 
the  defendants  applying  for  the  rule  submit  to  reasonable  terms, 
as  admitting  the  policy,  and  producing  and  giving  copies  of 
books  and  papers,  and  undertaking  not  to  file  a  bill  in  equity 
or  bring  a  writ  of  error.  The  consolidation  rule  in  K.  B*  and 
judge's  order  in  C.  P.  renders  the  verdict  in  the  action  that  is 
tried  obligatory  only  on  the  defendants^  and  not  on  the  plain- 
tiff; and  in  a  late  case  the  Court  of  K.  B.  refused,  without  the 
consent  of  the  plaintiff,  to  make  a  consolidation  rule  upon  the 
terms  that  both  the  plaintiff  and  the  defendants  should  be 
bound  in  all  the  actions  by  the  event  of  one.  {p)  The  practice 
of  suspending  the  proceedings  in  several  actions  now  extends 
to  several  separate  actions  on  the  same  bond  against  several 
obligors,  and  perhaps  to  the  other  cases  where  it  may  be  mani- 
fest that  precisely  the  same  point  is  to  be  tried  in  all  the 
actions.  (;)  Thus  where  five  several  separate  actions  are 
simultaneously  commenced  and  pending  on  a  bond^  viz.  against 
a  principal  and  four  several  sureties,  one  of  them  may  pay  into 
Court  in  the  action  against  him  a  sum  which  it  is  insisted  is  sufii- 


(m)  See  form  of  Rvle  in  K.  B.,  Tidd's  Price,  575, 576. 

Forms,  224 ;  and  of  judgment  thereon,  id,  (o)  Id. ;  Tidd,  9  ed.  615. 

336 ;  and  of  the  judge's  order  in  C.  P.,  (p)  Doyle  v.  Andenon,  1  Adol.  ic  El. 

Tidd's  Forms,  224.  635. 

(ti)  Parks  on  Insurance,  introd.,  and  (9)  See  note  (r),  645,  infra,  and  OUer- 

1  Marshal  on  Insurance,  602 ;  and  per  thaw  v.  TregweU,  3  Car.  &c  F.  58 ;  NickoUt 

Wood,  B.  in  Foreman  v,  Southiooodf  8  t.  Lrfevre,  S  Dowl.  135. 
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cient  to  cover  the  plaintiflT's  claim,  and  thereupon  a  judge's  CHAP.  xvni. 
order  may  be  obtained  for  staying  the  proceedings  in  the  other    c&^^oIId^t- 
actions  on  the  terms  that  they  should  abide  the  event  of  the        no.  &c. 
action  to  be  tried,  and  an  order  was  made  in  the  subscribed  ' 

form,  (r) 

But  where  six  actions  of  trover  had  been  brought  against 
the  same  defendant  by  six  different  plaintiffs  employing  the 
same  attorney,  the  Court  refused  to  order  the  proceedings  in 
five  of  them  to  be  stayed  to  abide  the  result  of  one,  the  plain- 
tiffs not  consenting,  and  it  being  sworn  that  the  causes  of 
action  were  different  in  all  of  them,  {s) 

Before  a  plaintiff  or  several  defendants  consent  to  a  rule  of 
this  nature,  each  should  well  consider  whether  all  the  actions 
and  defences  stand  in  precisely  the  same  situation  as  to  evi- 
dence, and  decide  accordingly. 

The  Courts. will  not  allow  a  rule  of  this  nature  to  be  opened 
on  the  ground  that  evidence  has  been  discovered  since  it  was 
entered  jnto,  placing  one  defendant  in  a  better  or  worse  situ- 
ation than  the  others.  (/)  However  a  consolidation  rule  was  in 
one  cas^  modified,  and  a  new  trial  granted  on  the  ground  of 
a  material  witness  having  absented  himself,  and  on  the  terms 
of  bringing  the  money  into  Court ;  (u)  and  although  by  the 
terms  of  the  rule  the  verdict  is  to  be  binding  on  all  the  defend- 
ants, still  this  is  subject  to  the  just  interposition  of  the  Court. 
The  proceedings  to  enforce  judgment  and  payment  under  the 
consolidation  rule  have  been  fully  stated  by  Mr.  Tidd.  (y) 

There  appears  to  have  been  only  one  recent  regulation  in 
the  practice  relative  to  this  head,  viz.  Reg.  Gen.  Hil.  T.  2  W.  4, 
r.  104,  orders  that  '^  where  money  is  paid  into  Court  in  several 
<'  actions  which  are  consolidated,  and  the  plaintiff,  without 


(r)  Cox  ▼.  Lythgoe  and  foar  other  defendants,  in  separate  actions,  July  22, 1835; 

and  see  Oldershaw  v.  TregyxU,  3  Car.  6l  P.  58.     But  in  Royal  Eichunge  Company  v. 

— ,  HiJ.  T.  1815,  the  Court  refused  to  consolidate  two  actions  on  (100  bonds,  tbough 

precisely  simitar,  1  Chitty's  Rep.  709,  in  note. 

Cox  and  others  y,R,Lythgo€,A\^€nt;^       £.  H.  Alderson  : — Upon  hearing  the  at-  Form  of  judge's 
Same  v.  E.  Lythgoe,  Schoolmaster;  /  tomeys  or  agents  on  both  sidrs,  I  do  order  order  in  an  ac- 
SaiMv,J»  Jjyihgoe;  \  that  the  cause  of  Cox  v.  lioUingaorth  be  Oon  pending  in 

S^me  V.  G.  Lythgoe ;  i   tried  ;  that  the  others  be  staged  and  abide  K.  B. 

SatM  V.  J.  HoUingworth,  J  the  event;  and  that  if  early  judgment  shall 

be  ordered  in  the  action  to  be  tried,  judgment  shall  be  given  at  the  same  time  as  to  the 

other  actions. 

Dated  the  S(nd  day  of  July,  18S5, 


(f)  NithoUsv.  Lrfevre,  S  Dowl.  1S5.  Chitty's  R.  710,  in  note, 

(t)  PuUen  V.  Parry,  Hil.  T.  I8IS,  1  (i)  Tidd,  615. 

Chitty's  R.  709,  note  (a).  (y)  Tidd,  9  ed.  615,  616. 

(u)  Hotman  v.  ,  Hil.  T.  1815,  1 
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CHAP,  xviil.  <'  taxing  costSj  proceeds  to  trial  on  one,  and  fails,  be  shall  be 

oonsolida'    **  entitled  to  costs  on  the  others  up  to  the  time  of  paying 

TiNQ,  Uc.      «  money  into  Court,"  which  rule  assimilates  the  practice  of 

K.  B.  to  the  previous  practice  of  C.  P.,  which  was  considered 

preferable.  («) 

XXVIIT.  Ap-  Between  declaration  and  plea,  an  application  by  a  defendant 
chMgt^yJ^  ^0  change  the  venue  or  place  of  trial,  from  the  county  named  in 
vciiuf.  (a)  iiie  declaration  to  another  county,  is  to  be  made  when  that 
caJ  "appTica-  proceeding  is  of  right,  and  of  course  on  the  usual  affidavit,  and 
tioii  is  of  coune  as  distinguishable  from  special  applications  for  the  same  pur- 
^'  ^°  pose,  which  are  now  not  in  general  to  be  made  until  qfterpka. 

Such  an  application  may  be  useful  as  well  when  the  defendant 
intends  to  plead  and  try  the  action  as  when  he  intends  to  suffer 
judgment  by  default,  and  merely  endeavour  to  reduce  the 
amount  of  damages  upon  the  execution  of  an  inquiry.  An  ap- 
plication as  of  course  is  professedly  made  on  the  ground  that 
the  transaction  took  place  in  the  (founty  named  by  the  defend- 
ant, and  that  it  is  more  proper  it  should  be  tried  there  than  in 
the  county  named  in  the  declaration  ;  but  very  frequently  the 
defendant's  object  is  to  delay  the  trial  when  the  venue  has  been 
laid  in  London  or  Middlesex ;  and  sometimes  when  the  plain- 
tiff  has  declared  just  before  the  assizes,  and  laid  the  venue  ia 
the  country,  the  application  is  then  made  with  the  saaie  object 
to  change  the  venue  into  London  or  Middlesex,  so  as  to  delay 
the  trial  until  or  after  the  next  term.  There  is  much  learning 
in  the  books  upon  the  subject  of  venue  and  changing  the 
venue.  (6)  It  was  always  a  just  principle  that  every  action 
should  be  tried  in  the  very  county  where  the  subject  of  it  ao- 
crued,  because  it  was  supposed  that  probably  subjects,  in  some 
measure  connected  with  local  usages,  would  be  there  best  un- 
derstood and  appreciated ;  and  also  because  probably  the  wit- 
nesses would  reside  there,  and  might  be  more  readily  brought 
to  that  place  of  trial ;  so  that  besides  the  necessity  for  the 
plaintiff's  laying  the  venue  in  the  proper  county  in  local  actions, 
it  was  deemed  proper  to  afford  the  defendant  the  opportunity 
of  compelling  the  trial  in  all  actions  in  the  proper  county  where 
the  transaction  really  occurred,  if  he  would  venture  to  swear 
that  the  cause  of  action  arose  there  and  not  elsewhere;  and  this 
was  the  reasonable  origin  of  the   practice  of  changing  the 

(f)  Jervis's  Roles,  71,  note  (6).  full  note  to  Bagnail  ▼.  Shipkam^  X  Cronp* 

(a)  See  in  general  Tidd,  9lh  cd.  60t  &  Jervis.  378,  ootc  (&). 

to  614;   «Arch,  K.  B.  821   to  8^8;  t  (6)  Id. 

Arch.  C.  P.  [37  to  41],  189  \  and  see  a 
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venue,  (c)  It  may  suffice  here  to  observe  that  in  local  actions  CHAP,  xvill. 
the  plaintiff  is  obliged  to  lay  the  venue  in  the  proper  countyi  chanoiso 
and  neither  party,  without  the  actual  permission  of  the  Court,  Ve7*vv. 
can  in  such  case  change  the  place  of  trial.  In  transitory 
actions,  where  the  subjects  might  have  arisen  in  any  county, 
the  plaintiff,  when  privileged  as  a  serjeant,  barrister,  attorney, 
or  other  officer  of  the  Court,  and  suing  as  such^  had  and  still 
has,  on  account  of  his  attendance  in  the  Courts  at  Westminster, 
relating  to  the  interests  of  their  clients,  a  right  to  lay  and 
keep  the  venue  in  Middlesex^  and  then  the  defendant  cannot 
change  the  venue  or  trial  to  another  county,  (ci)  In  other 
iransiiory  actions,  the  subjects  of  which  arose  abroad,  or  might 
and  probably  did  in  part  occur  in  several  counties^  or  in  any 
county,  although  the  plaintiff  has  in  the  first  instance  the 
option  of  laying  the  venue  in  any  county  he  may  prefer ;  and 
in  such  transitory  actions  the  defendant  is  not  allowed  to  change 
the  venue,  unless  he  can  properly  swear  "  that  the  plaintiff's 
'^  cause  of  action  arose  in  another  named  county  different  to 
"  that  mentioned  in  the  declaration,  and  not  in  that  county  nor 
*^  elsewhere  than  in  the  county  named  by  the  defendant."  And 
by  a  course  of  decisions  (the  principle  of  some  of  which,  how- 
ever, seems  doubtful,  and  most  of  which  require  consideration,) 
it  has  been  established  that  a  defendant  cannot  properly  make 
such  an  affidavit  in  certain  actions^  as  where  the  cause  of  action 
arose  abroad^  or  even  probably  arose  in  several  counties^  as  an 
action  against  a  carrier  or  lighterman  for  negligence,  where  the 
delivery  of  the  goods  was  in  one  county  and  the  loss  or  damage 
in  another,  {e)  or  an  action  for  an  escape  or  false  return.  (/) 
So  all  causes  of  action  upon  any  specialty^  as  a  bond,  lease, 
policy  of  insurance,  or  charter-party  under  seal,  in  respect  of 
the  legal  doctrine  that  debitum  et  contractus  sunt  nullius  loci, 
and  that  bonds  and  other  specialities  are  bona  notabilia, 
wherever  they  happen  to  be,  the  venue  could  not  be  changed 
09  a  matter  qf  course  by  the  defendant,  (g)    And  on  account 


(0  a  Bla.  Com.  «94,  «95.  Timt,  3  Dowl.  70r. 

(d)  Tidd,  606.    It  vrill   be  observed  (f )  Utaihcoie't  cau,  i  Salk.  670 ;  Edi$ 

that/  altbough  the  Qtiiformlty  of  process  ▼.  Glover,  cited  Tidd,  603,  note  (0;  bot 

act,  S  W.  4,  c.  39,  Introduces  new  forms  in  William  v.  Lant,  4  TannL  7t9 ;  and 

of  proceedinfrSi  ^et  sect.  19  express! j^  re-  Curtis  ▼.  Drinhwater,  t  Bar.  &  Adol. 

serves  jrriviUgts,  and  an  attorney,  when  169,  where  in  an  action  against  a  stage 

plaintiff,  and  suing  alone,  still  retains  bis  coach  proprietor  for  injury  to  a  passen- 

privilege  to  lay  and  retain  the  venue  in  ger,  who  became  so  in  one  county  and 

Middletex,   Parlington    v.    Woodcock,    2  received  an  injury  in  another,  the  vcQue 

Dowl.  550 ;  but  then  it  must  appear  from  was  changed. 

the  dfclaralUm  or  proettdings  that  the  (/}  See  cases  Tidd,  603. 

plaintiff  sues  as  an  attorney  or  in  person,  (g)  See  cases  Tidd,  604 ;  WeaiKcrhy 

mnd  not  by  another  attorney,  LQwlm  v.  v.  Coring,  3  B.  &  Cres.  552* 
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CHAP.  XVIII. 
XXVIII. 

Cqanoino 
Venub. 


When  ihe  ap- 
plication must 
be  $p*ciai  and 
on  special  affi- 
daviu  and 
grounds. 


of  the  peculiar  properties  of  bills  of  exchange  and  prondsMcrg 
notes,  (implying  a  consideration^  and  being  negociaUe  and 
partaking  in  some  respects  of  the  properties  of  a  specialtjj) 
when  a  declaration  bona  fide  contains  even  one  count  on  ^ther 
of  those  instruments,  the  plaintiff  has  a  right  to  lay  his  Tenue 
in  any  county,  and  the  defendant  cannot  change  it  as  of 
course ;  {h)  and  this  extends  even  to  a  promissory  note,  though 
not  payable  to  order,  and  consequently  not  actually  negociable 
in  different  counties,  (i)  But  an  I.  O.  U.  or  mere  signed  m^ 
morandum  of  agreement,  though  declared,  is  not  within  that 
exception,  and  the  venue  in  the  action  thereon  may  be 
changed,  (k)  The  same  rule  applies  to  an  action  for  a  wriiiem 
libel,  published  in  different  counties ;  (I)  and  in  the  latter  case^ 
if  a  defendant  irregularly  obtain  a  judge's  order  for  changing 
the  venue,  the  plaintiff  may  move  to  discharge  it,  without 
giving  an  undertaking  to  give  material  evidence.  (/) 

But  in  most  other  actions,  as  for  common  debts  and  simple 
contract  claims,  and  for  torts  to  the  person  or  personal  property^ 
the  defendant  may  as  of  course  (m)  (unless  when  a  single  plain- 
tiff be  thus  privileged,  and  proceed  as  privileged  on  the  face 
of  the  proceedings,  (n))  move  to  change  the  venue,  if  he  can 
conscientiously  make  the  prescribed  affidavit  presently  stated. 

In  all  actions  whatever,  (excepting  where  the  plaintiff  is  pri- 
vileged to  lay  and  retain  his  venue  in  Middlesex,  (o))  it  seems 
that  upon  special  ground  and  affidavit,  showing  strong  reasons 
for  the  measure,  and  upon  a  special  application  to  the  Court 
for  a  rule  nisi,  and  upon  the  defendant's  submitting  to  just  and 
reasonable  terms,  the  Court  may  change  the  venue,  ev«i  in 
those  cases  where  it  could  not  be  changed  as  a  matter  of 
course,  {p)  The  principal  ground  is  the  residence  of  aU  or 
most  of  very  numerous  witnesses  in  the  county  named  by  the 
defendant,  and  in  such  a  case  the  venue  may  be  changed,  even 
in  an  action  on  a  bond  or  other  specialty,  and  indeed  m  every 
description  of  action;  (q)  but  then  the  affidavits  must  state  the 


(h)  See  cases  Tidd,  604 ;  Parmeter  w, 
Otway,  S  Dowl.  66 ;  Walthew  v.  Lyert, 
3  Dowl.  160;  Davnon  v.  Bouman,  id. 
160  ;  sembltf  overruling  Greniway  ▼.  Car- 
rivgton,  7  Price,  564. 

(t)  Smith  V.  Elkifu,  1  Dowl.  426. 

(k)  Roberu  ▼.  Wright,  1  Tyr.  53«; 
Slade  V.  Trew,  2  Dowl.  65;  1  Tjrr.  53«, 
S.C. 

(/)  See  cases  Tidd,  606;  but  see  other 
cases,  Hoburt  v.  WHkins,  1  Dowl.  460;' 
Greentlade  v.  Rati,  S  Dowl.  697;  2 
Arch.  K.  B.  4lh  cd.  822,  823;   contra 


Clementim  y.  Neweombe,  1  Gale»  425; 
1  Cr.  M.  &  Ros.  776 ;  3  Do»l.  4f5, 
S.  C. ;  DatMcrn  ▼.  Boiomoii,  3  DowL  169. 

(m)  In  crim.  con.  Gtutrd  ▼.  Hedge,  10 
East,  32  ;  in  amuU,  Shephiord  t.  HbU^ 
t  Chittj's  R.  417. 

(n)  i4nfa,  647,  note  (<2)» 

(o)  Tidd,  605;  Pitcher  w.  Sherif  ^ 
Monmouth,  2  Marsh.  152 ;  S  ChiUjr't  R. 
418,  in  note. 

(p)  See  cases  Tidd,  605. 

(q)  FoUer  v.  Taylor,  1  T.  R.  TBI ;  and 
oiber  cases,  Tidd,  605. 
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precise  defence,  and  not  only  show  that  there  are  numerous  CHAP,  xviii. 
witnesses,  but  also  the  necessity  for  examining  and  intention  to     cl^Jilio 
examine  them,  and  the  circumstance  of  there  being  many  wit*       Vbnpb. 
nesses  will  not  alone  suffice ;  (r)  and  it  must  appear  not  merely 
that  the  expenses  of  a  trial  in  the  county  where  the  plaintiff 
laid  the  venue  would  be  greater,  but  that  the  expenses  would 
be  foery  greatly  enhanced.  {9) 

So  when  it  is  sworn  and  established  to  the  satisfaction  of  Changing  place 
the  Court  that  a  fair  trial  cannot  be  had  in  the  county  named  aLTonl  und^f 
in  the  declaration,  the  Courts  would  change  the  venue,  as  well  s  &  4  w.  4,  c 
in  transitory  as  in  local  actions^  before  the  3  &  4  W.  4,  c.  42,  **'  *'  *^' 
8.  22;(0  and  that  act,  after  reciting  that  unnecessary  delay 
and  expense  is  sometimes  occasioned  by  the  trial  of  local  ac- 
tions in  the  county  where  the  cause  of  action  has  arisen,  enacts, 
''  that  in  any  action  depending  in  any  of  the  said  superior 
*^  Courts,  the  venue  in  which  is  by  law  local,  the  Court  in 
**  which  such  action  shall  be  depending,  or  any  judge  of  any 
*'  of  the  said  Courts,  may,  on  the  application  of  either  party, 
"  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed 
*^  in  any  other  county  or  place  than  in  that  in  which  the  venue 
*^  is  laid ;  and  for  that  purpose  any  such  Court  or  judge  may 
*^  order  a  suggestioniu)  to  be  entered  on  the  record,  that  the 
*^  trial  may  be  more  conveniently  had,  or  writ  of  inquiry  exe- 
''  cuted  in  the  county  or  pkce  where  the  same  is  ordered  to 
'^  take  place.'^  In  a  recent  action  of  ejectment  to  try  the  vali- 
dity of  a  will  on  the  ground  of  insanity,  the  Court  refused  to 
enter  a  suggestion  on  the  roll  under  this  act  to  change  the 
▼enue  from  Somersetshire  to  London,  on  the  mere  ground 
that  the  testator  resided  in  London  at  the  time  of  his  death, 
and  that  the  evidence  of  one  eminent  medical  man  living  in 
Ijondon  would  be  essential;  because  it  appeared  that  the 
testator  was  most  visited,  and  best  known  at  his  conntry  estate 
in  Somersetshire,  where  the  will  was  made,  and  in  which 
county  there  were  also  many  witnesses,  (x)  And  though  under 
this  act  the  venue  may  in  effect  be  changed  in  an  action  of. 
trespass  quare  clausum  /regit,  yet  an  allegation,  that  an  im- 
partial trial  cannot  be  had,  must  be  very  satisfactorily  esta- 
blished to  induce  the  Court  to  interfere,  (y) 


(r)  Per  Littledale,  J.,  in  Parmeter  y.        (u)  See  form,  'f .  Chitty's  Forms,  715, 
Otway,  3  Dowl.  69;  Cnmpton  y,  Stewart,     716. 


J  Cromp.  £c  Jer.  473.  (x)  Dot  dem.  Baker  v.  Harmer,  1  Harr. 

(i)  Akock  ▼.  Cook,  6  Bing.  155.  &  Wol.  80. 

Google 


(1)  Akock  ▼.  Cook,  6  Bing.  155. 

(«)  See  cases,  Tidd,  605.  (y)  Briteoe  v.  JRofcerti,  3  Dowl.  434. 
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CHAP.  XVIII.      There  is  this  very  material  difference  in  the  practice  be- 
Chanoino     tween  applications  by  a  defendant  as  of  course  upon  the  com- 
Vuhuu.       mon  affidavit  to  change  the  venue,  and  special  applications^  vii. 
Differences  be-  that  the  former  mttst  be  made  before  pleading  ;{z)  whereas  the 
nary'oppTic*^^^^^    latter  cannot  now  in  general  be  made  until  after  issue  has 
lion,  and  one     been  joined,  or  at  least  until  after  the  defendant  has  pleaded^ 
sptua .    ^  distinction  introduced  in  order  that  the  Court  may  ascer- 
tain from  the  pleadings  what  will  be  the  precise  point  or  issue 
to  be  tried  ;  though  probably  cases  may  arise  where  the  venue 
might  be  changed  on  special  grounds,  after  judgment  by  de- 
fault; as  where  numerous  witnesses,  or  old  or  infirm  witnesses, 
material  to  be  examined*  on  executing  a  writ  of  inquiry,  reside 
in  a  particular  county  where  the  cause  of  action  arose,  as  in  an 
action  of  covenant  on  a  farming  lease;  though  the  safer  course 
would  be  to  make  a  special  application  before  judgment  by 
default,  offering  that  judgment  as  one  of  the  terms, 

rim*  of  making  From  the  numerous  recent  instances  of  applications  to  change 
ll'p'piicl' Wmto  ^^  venue  made  after  plea,  it  might  be  supposed  that  the  long 
ciiange  venue,  established  practice  had,  as  respects  the  time  of  application, 
been  changed,  but  it  has  not.  The  rule  still  is,  that  a  defend- 
ant cannot  move  to  change  the  venue  before  he  has  appeared  ;(fl) 
and  that  the  usual  and  proper  time  to  move  to  change  the 
venue  as  of  course,  and  upon  the  common  affidavit  that  the 
whole  cause  of  action  accrued  in  the  county  named  by  the  de- 
fendant, and  not  in  that  named  by  the  plaintiff  in  his  declara- 
tion, is  to  be  made  after  declaration  and  before  plea,  {b)  An- 
ciently the  application  must  have  been  made  within  eight  days 
after  declaration,  being  the  utmost  time  allowed  for  pleading;  (c) 
but  it  has  long  been  settled  that  a  defendant  may  as  of  course 
make  the  application  in  King's  Bench  and  Common  Pleas  at 
any  time  after  declaration  and  before  pleading,  and  even  after 
an  order  for  time  to  plead  on  the  terms  of  pleading  issuably,(cO 
though  when  a  defendant  is  under  the  terms  of  also  taking 
short  notice  of  trial  at  the  first  or  other  sittings  within  terra 
in  London  or  Middlesex,  he  cannot  change  the  venue  into  the 
country,  because  a  trial  in  the  term  would  by  that  means  be 
lost.(e)     But  where  a  defendant  was  under  such  terms  in  a 

(i)  Ante,  646.  (d)  Sa^ers's  R.  «07 ;  J?iw/ev  ▼.  AUe9, 

(rt)  I.  K.  B.  <7I  i  I.  C.  P.  27«.  Willc5,Sl8  ;  Reg.  Mich.  16Geo.«.C.P, 

(6)  In  K.  H.  and  C.  l\  Rule  Mich.  T.  Wilson  v.  HarrU.  «  Bos.  &  P.  S«0. 

1661,8.  1;  and  »ee  fully,  note  to  Bug.         («)    Petiit   v.   Berkeletf,  Cowp.  5U ; 

mil  V.  Shiphani,  1  Cronip.  &  J.  S77,  378.  Sh'pley  v.  Cooper,  7  T.  R.  698  ;  Nunn  ». 

(c;  Auoiiymous,  «Salk.  66^;  Long  v.  Tai^lor,  i  Bing.  i86j  7  Moore,  ^98,  S.  C. 

MiUer,  t  Slra.  119S.  2  Dowl.  240. 
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eomnfry  eau$ei  the  Court  permitted  the  defendant  to  change  CHAP.xviU. 
the  venue^  as  the  so  doing  would  not  delay  the  plaintiff.  (/)  cnAKoni 
In  the  Exchequer  the  defendant  cannot  as  of  course  apply  to  V'^^'- 
change  the  venue  after  an  order  for  time  to  plead  on  all  the 
iMual  terms,  and,  therefore,  when  he  is  about  to  be  subjected 
to  terms,  should  take  care  to  reserve  liberty  to  change  the 
venue,  (g)  But  if  he  be  only  under  the  terms  of  pleading  f#- 
mtabhfj  then  he  is  at  liberty  to  move  to  change  the  venue,  {h) 
After  plea,  either  in  abatement  or  bar,  it  is  too  late  and  irre- 
gular in  all  the  Courts  to  apply  by  the  common  motion  to  change 
the  venue  ;(i)  though  if  justice  clearly  require  a  special  applica- 
tion it  maybe  sustained  after  pleading.  (A)  When  the  prac- 
tice of  Common  Pleas  required  a  rule  nisi,  it  could  not  be 
moved  for  on  the  last  day  of  term,  unles  the  declaration  was 
delivered  so  late  as  to  prevent  the  motion  being  made  before  ;(Z) 
but  now  as  the  rule  is  absolute  in  t/ie  first  instance  in  all  the 
CourtSf  a  different  rule  would  probably  prevail,  (m)  But,  al- 
though in  ordinary  cases,  a  defendant  should  apply  to  change 
the  venue  before  he  has  pleaded,  yet  in  favour  of  liberty,  as 
where  the  defendant  is  a  prisoner,  his  application  may  be 
granted  even  after  issue  and  the  cause  has  been  taken  down 
to  trial,  as  where  the  venue  was  laid  in  Somersetshire,  and  the 
defendant  made  the  cause  a  special  jury,  and  on  the  trial  suffi- 
cient special  jurors  not  appearing,  neither  party  prayed  a  tales, 
and  afterwards,  the  defendant  being  still  a  prisoner,  he  was 
allowed  to  change  the  venue  into  Middlesex,  so  as  to  have  an 
earlier  trial,  on  the  tei*ms  of  his  paying  to  the  plaintiff  the  extra 
expenses  of  trying  in  Middlesex,  (n)  But  the  venue  cannot  be 
ehanged  after  a  new  trial  has  been  granted.  And  if  a  defend- 
ant apply  to  change  the  venue  after  plea,  the  onus  of  showing 
special  grounds  for  the  change  always  lies  upon  him.  (o) 

In  those  cases  in  which  we  have  seen  that  the  defendant  is  The  practice  in 
prirn^  facie  entitled  to  change  the  venue,  in  support  of  the  ap-  ^enue  jn    ^ 

.  crdimary  eatm 

(J)  NotU  ▼.  CuHii,  «  Tyr.  307  ;  «  Cr.  SB4. 

<c  Jer.  343.  S.  C.  (Q  Wihyd  v,  Winck,BtLme%,  480 ;  The- 

(g)  1  Price,  146  ;  Waring  ▼.  Holt,  3  meur  ▼.  Rand,  id.  486 ;  Hayward  v.  WelUp 

Price,  3 ;  Brettargh  v.  Dearden,  M'Clel.  id,  489 ;  Tidd,  609. 

&  Y.  106 ;  Tonh  t.  Fisher,  2  Donrl.  22.  (m)    But  if  the  changing  the   venoe 

(k)  Rtmell  V.  Hurst,  3  Tjr.  21 8.  would  in  any  case  prejudice  the  trial,  the 

(t)  Taimtuh  v.  Penner,  3  Bos.  &  P.  13;  Court  might  impose  terms,  tembU,  Aumer, 

Wigletf  w.  Dubbins,  4  Bing.  18  ;  Smith  ▼.  v.  Cattell,  5  Biug.  208. 

Walker,  8 Taunt.  69;  2  Moore,  64. S.C.;  (n)  Keiis  v.  Smith,  2  Dowl.  210  ;  and 

Jmner  ▼.  Cattell,  5  Bing.  208  ;  Motes  v.  sec  2  Arci'i.  K.  B.  4th  edit.  8^5,  note  ((), 

Sinemon,  1  Taunt.  58 ;  see  J  Cromp.  &  as  to  a  plainlitf 's  ex|xrdi(ing  a  trial. 

J.  377,  8,  note  (h),  (o)  Higgins  v.  Houseman,  3  Dowl.  649, 

(k)   Bay  ley  ▼•  Beaumont,  11   Moore, 
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Requisites  of 
ordinary  affi- 
davit. 


CHAP.  XVIII.  plicatioDi  he  has  long  been  required  to  make  an  affidavit  "  that 
Chaxoino  "  *^^  cause  of  action  accrued  in  the  county  named  in  the  affi- 
VgwpE.  "  davit,  and  not  in  the  county  named  in  the  declaration,  nor 
"  elsewhere  than  in  the  county  first  named  in  the  affidavit,"  (p) 
and  no  deviating  affidavit  will  be  admitted ;(;)  and  there* 
fore,  vehere  the  words  "  and  not  elsewhere  "  were  omitted  in 
the  affidavit,  the  Court  refused  the  common  rule.(r)  It  would, 
from  a  recent  decision,  seem  to  be  as  well  for  a  defendant, 
when  the  facts  will  warrant  him  in  so  doing,  upon  moving 
for  the  common  rule,  in  addition  to  the  above  indispensable 
terms  of  his  affidavit,  to  state  the  number  of  his  numerons 
necessary  witnesses  resident  in  the  county,  into  which  he  prays 
the  venue  to  be  changed,  and  his  intention  to  subpoena  them 
as  witnesses,  together  with  any  other  circumstances  showing 
that  it  will  be  proper  that  the  cause  should  be  there  tried.(^) 
It  will  be  obvious  that  the  defendant  himself  is  most  competent 
to  make  this  affidavit,  as  he  must  best  know,  as  well  affirmatively 
as  negatively,  what  are  the  supposed  causes  of  action,  and  where 
they  arose,  but  it  has  been  decided  that  an  equally  positive 
affidavit  made  by  the  defendant's  attorney  will  suffice,  (0  though 
the  safest  course  is,  for  the  defendant  himself^  if  in  the  country, 
to  swear  to  the  affidavit,  and  if  sworn  by  a  third  person  the 
affidavit  should  show  that  the  defendant  is  abroad.  (<)  We 
have  seen  that  there  are  many  actions  in  which  the  defendant 
has  no  right  as  of  course  to  change  the  venue,  and,  therefore* 
to  prevent  misrepresentation  to  the  judge  or  the  officer  of  the 
Court,  who  is  to  make  the  order,  or  draw  up  the  rule,  Reg. 
Trin.  T.  49  Geo.  3,  in  King's  Bench,  and  the  practice  in  Com- 
mon Pleas,  requires  the  declaration  to  be  produced,  and  the 
order  or  rule  is  to  be  drawn  up  as  well  upon  reading  the 


By  whom  affi- 
davit to  be 
sworn. 


Common  form 
of  affidavit  on 
wtiii'h  to  apply 
to  change  the 
▼eaue. 


(p)  Sly.  P.  R.  631  ;  Reg.  Mich.  10  Geo,  2,  ree.  2.(c),  K.  B.;  1  Sid.  185,  44f  ; 
Say.  Rep  77 ;  Tidd,  609.  The  invariable  form  is  thus,  and  the  practitioner  Unaid 
remind  the  deponent,  that  if  the  affidavit  be  untrue  in  any  part  he  might  be  indicted 
for  perjury  ;  and  yet  this  affidavit  is  often  too  kattily  made: — 

In ,  Between,  &c. 

C.  D.  of ,  [gentleman,']  the  above-named  defendant,  maketh  oath  and  aitbi 

tliat  the  plaintiff's  cause  [or  '*  causes"]  of  action  [if  any]  arose  in  the  county  of , 

and  not  in  the  county  of ,  [the  veuue  laid  in  the  deelaratian,]  or  elsewhere  oat  ol 

the  said  county  of ,  [ihejirtt  named  eountyJ]  C.  D. 

Sworn,  &c. 


(q)  Palmer  v.  Terry,  2  Dowl.  566. 

(r)  Jmtet  v.  Pearce*,  f  Dowl.  64. 

<i)  Greemlade  v.  Rou,  o  Dowl.  697. 

(()  Biddlev, Smith, ilDoy9l*t\9  }  King 
V.  Turner,  1  Chitt^'s  Rep.  58,  161  ;  an 
affidavit  to  hold  to  bail  may  certainly  be 
made  by  a  third  person,  and  a  fortiori, 


it  would  seem  that  an  affidavit  to  cfaaOKe 
venue  may  be  made  by  any  third  peisoo, 
see  Kellv  v.  Devereux,  1  Wils.  339;  S^. 
Rep.  59,  S.  C. ;  Pietert  w.  Luy^eg,  X  Boa. 
&  P.  1 ;  Andrvmi  ▼.  Morgan,  4  Taunt. 
«31 ',  9  Price,  3U',  Tidd,  178. 
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above  mentioned  affidavit,  but  in  King's  Bench  an  reading,  CHAP.xyni. 
and  in  Common  Pleas  inspecting  the  declaration,  the  venue  is     CHAKoiHa 
ordered  to  be  laid  in  the  newly  named  county. (m)  Vzhve. 

Until  lately^  the  practice  in  K.  B.  and  C.  P.  and  Exchequer 
differed  materially  with  respect  to  an  application  to  change 
the  venue.  In  K.  B.  the  rule  for  the  change  was  absolute  in 
the  first  instance,  but  in  C.  P.  it  was  nisi  only ;  and  the  plain- 
tiff had  an  opportunity  of  showing  cause  against  the  rule  on 
affidavits,  (j;)  But  by  the  general  rule  of  Hil.  Term,  2  W.  4, 
reg.  103,  the  practice  of  all  the  Courts  was  assimilated  to  that 
of  K.  B. ;  it  being  thereby  ordered  that  "  in  cases  where 
*'  the  application  for  a  rule  to  change  the  venue  is  made  upon 
*'  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the  first 
*'  instance ;  and  the  venue  shall  not  be  brought  back,  except 
'^  upon  an  undertaking  of  the  plaintiff  to  give  material  evidence 
'Mn  the  county  in  which  the  venue  was  originally  laid."(y) 
So  that  now  if  a  defendant,  in  those  actions  in  which  it  is  of 
course  to  change  the  venue,  will  venture  to  swear,  however 
falsely,  that  the  whole  cause  of  action  accrued  in  a  different 
county  named  by  him,  the  plaintiff  has  no  other  course  but  to 
give  what  is  termed  the  usual  undertaking,  viz.  an  undertaking 
to  give  some  material  evidence  that  originated  or  arose  in  the 
county  originally  named  in  the  declaration,  on  which  terms 
only  can  he  retain  the  trial  in  the  original  county. 

If  however  the  venue  has  been  irregularly  changed,  as  in  Discharging  the 
one  of  the  actions  in  which  we  have  seen  a  defendant  cannot  ^'JIl™/®^*^' 
as  o(  course  change  the  venue  upon  the  common  affidavit,  then  tenoe  as  irrega- 
the  plaintiff  may,  upon  an  affidavit  of  the  facts,  and  showing  '»''J  <>*>*"°««** 
that  the  declaration  was  on  a  bond  or  bill  of  exchange  or  pro* 
missory  note  or  libel,  published  in  two  or  more  counties,  move 
to  discharge  such  rule  or  order,  without  being  placed  under 
the  terms  of  giving  material  evidence  in  the  county  where  he 
had  laid  the  venue  ;(z)  and  in  a  recent  case,  where  inadvert- 
ently the  venue  had  been  changed  on  an  application  as  of 
course  on  the  usual  affidavit  and  rule,  although  one  count  of 
the  declaration  was  on  a  bill  of  exchange,  and  thereupon  the 
plaintiff  obtained  a  rule  nisi  for  discharging  such  rule  for 
changing  the  venue,  the  Court  made  the  latter  rule  absolute, 
and  refused  to  permit  the  defendant  to  go  into  special  affida- 

(«}  Tidd,  609;  see  the  forms  of  judge's         (y)  See  the  former  practice,  Jervis's 

order  and  rale  for  changing  the  venae.  Rules,  70,  note  (a). 
pott,  654,  655,  in  notes.  (s)  CUnuntton  w-  Nitcarnhf  1  Gale,  60 ; 

(x)  And  see  fully  the  previous  prac-  1  Crom.  M.  &  R.  776;  3  Powl.  425, 

tice,  Tidd ,  608,  6 11 ,  61 2 ;  and  the  note  to  S.  C. 
Bagnaliv,  Shipham,lCtom,  &  Jer.  577, 378 . 
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CHAP.  XVIII.  vte,  shewing  that  all  the  witnesses  resided  in  the  county  into 
CtiANeiM     which  the  venue  had  been  thus  irregularly  changed ;  saying 

.  v«Nvg»  that  the  defendant  should  have  moved  a  special  on  those 
affidavits,  (a)  But  where  in  an  action  for  a  Ubel  the  defend- 
ant had  changed  the  venue  after  plea  of  general  issue,  and  t 
plea  of  justification  of  the  truth  of  the  libel  upon  the  usual 
affidavit,  and  also  upon  special  ground  stated  in  the  affidafit, 
that  the  residence  of  his  witness  was  in  Lancashire,  and  the 
plaintiff  applied  to  bring  back  the  venue  to  Middlesex,  on 
affidavits  that  there  was  no  truth  in  the  libel,  and  that  he  be- 
lieved he  could  not  have  a  fair  trial  in  Liverpool,  and  that  he 
had  eight  witnesses  in  London,  the  defendant  consenting  to 
withdraw  the  plea  of  general  issue,  and  to  produce  a  copy  of 
the  newspaper,  to  save  expense  of  witnesses  from  the  stamp 
office,  the  Court  refused  the  rule  prayed  by  plaintiff,  (i) 

The  plaintiff  may  also  in  a  special  affidavit^  showing  that  an 
impartial  trial  cannot  be  had  in  the  county  named  by  the 
defendant,  and  into  which  he  has  removed  the  venue,  and,  on 
a  special  application  and  rule  nisi,  may  bring  back  the  venue 
to  the  original  county,  (c)  But  where  a  defendant  had  changed 
the  venue  to  the  county  where  the  cause  of  action  arose,  it  was 
held  to  be  no  reason  for  bringing  back  the  venue  that  the 
action  was  for  the  balance  of  an  election  dinner,  and  that  the 
defendant  was  treasurer  of  the  county,  and  an  electioneering 
agent,  and  a  person  of  great  influence  there,  it  being  a  spedai 
jury  cause,  (rf) 


Of  the  plain- 
tiff's anderUk- 
ing  to  give  ma- 
terial evidence 
in  origioal 
coanty,  and 
what  a  com- 
pliance. 


In  general,  however,  a  plaintiff,  when  he  is  well  advised  that 
he  can  safely  undertake  to  give  material  evidence  in  the  first 
named  county,  usually  gives  the  proper  undertaking,  and 
thereby  gets  rid  of  the  effect  of  the  common  rule  for  changing 
the  venue,  and  tries  the  cause  in  such  first  named  county.  The 
subscribed  forms  of  the  usual  rule  and  order  and  undertaking 
will  elucidate  the  practice,  (e)    The  application  by  the  plaintiff 


(a)  Id,  ibid.;  Dawton  ▼.  Bmraicn,  S 
Dowl.  160; 
(6)  GretntUtde  ▼.  Rm,  S  Dowl.  6^7, 


Fnrro  of  rule  to 
change  the  ve- 
nae in  term 
time. 


(c)  See  form  of  affidavit  in  socb  a  cn^ 
T.  Cliitt^v's  Forms,  637. 
{d)  Hill  ▼.  Payne,  3  Dowl.  $9^ 


A.  B.  "J        («)  On day  of ,  a.  ».  1835. 

agst   >    Upon  reading  the  affidavit  of  C.  D-,  and  the  declaration  in  tJiis  caose.  it 

C.  D.  J  is  ordered,  that  the  venue  In  this  action  be  laid  in  the  comity  of ;^^ 

it  is  further  ordered,  tliat  the  plaintiff  be  at  liberty  to  discharge  this  rale  npoo  pr^ 
docing  coonsel's  [or  in  C.  P.  •*  Serjeant's"]  hand  to  the  clerk  of  the  rules  and  orden 
cf  this  Court,  and  undertaking  at  the  trial  of  this  cause  to  give  roatertal  evidence  of 
some  matter  in  issue  arising  in  the  county  of  — — ,  where  the  cause  of  action  vas  IM 
Jaid.    Upon  the  motion  of  Mr.  .-^^^ 
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to  discharge  the  defendant's  rule  for  changing  the  vcntfe,  should  CHAP.  iVHL 
properly  be  made  immediately,  or  at  least  before  the  venue  has     chanotho 
been  altered  in  the  declaration  or  issue ;(/)  but  there  are  in-       V^rtv^. 
stances  of  the  application  having  succeeded  even  after  the  cause 
had  been  carried  down  to  trial  and  made  a  Yemanet ;  (g)  and  as 
a  defendant,  when  a  prisoner,  has  been  allowed  aftet  a  trial  has 
gone  off  from  defect  of  jurors  to  move  to  change  thfe  venue,  *s6 
as  to  expedite  the  trial,  there  seems  no  reason  why  a  plaintiff 
should  not  be  equally  allowed  thus  to  expedite  a  trial.  (A) 

The  older  instances  of  what  is  deemed  sufficient  evidence  in  What  U  deemed 
complilince  with  this  rule,  have  been  collected  in  previous  pub-  ^^g*  *'*' 
lications.  (t)  In  a  recent  action  against  a  coach  proprietor  for 
negligence,  proof  that  the  plaintiff  suffered  pain  and  incurred 
expense  in  the  county  where  he  had  originally  laid  the  venue, 
Tras  considered  to  be  a  sufficient  compliance  with  his  under- 
taking to  give  material  evidence  of  a  matter  in  issue  arising 
there ;  (2)  and  it  has  been  decided  that  the  putting  into  the 
post  a  letter  in  the  county  where  goods  were  made,  directed  to 
A.  in  another  county,  and  containing  an  invoice  of  the  quantity, 
quality,  and  price  of  goods  sent  at  the  same  date  to  A.  by 
another  conveyance,  was  material  evidence  in  the  first  county, 
so  as  to  satisfy  an  undertaking  by  the  plaintiff  to  give  material 
evidence  there.  (/) 

The  Courts  in  general  now  refuse  to  change  the  venue  on  a  Time  of  apply- 
special  application  before  issue  has  been  Joined,  because  until  gf^iIdJ**^ 
then  the  precise  nature  of  the  question  to  be  tried,  and  conse- 
quently the  number  and  description  of  the  witnesses,  cannot 
well  be  ascertained.    And  this  rule  applies  niore  Mrongly  in 


A.  B.*^    Upon  reading  the  affidavit  of  C.  D.,  and  die  declaratioa  in  tlits  caose,  I  Form  of  judge's 

V.     f  order  that  the  veniie  in  this  action  be  laid  in  the  coantjr  of .    Bated  this  order  to  change 

C.  D.  3 day  of ,  1835.  [^wfee's  or  Bttr^r  ngnaiwu}      venue  in  vaca- 

tion. 

A.  B  •)  On  —  the  — -  day  of ,  i.  d.  1835.  Rule  to  retain 

agst.    >  Upon  reading  the  rule  [or**  order"]  made  in  this  cause, on  —^  the  '■  the  yeiioe  upon 

C.  D.  3 day  of ,  a.d.  1835;  and  the'plaintiff  htrAy  undirtakfmg  at' the  trial  the  usual  ua- 

of  this  cause  to  give  matprial  evidence  of  some  matter  in  issue  arising  in  the  county  of  dertakiog. 

^^~,  where  the  cause  of  action  was  originally  laid,  it  is  ordered  that  the  said  rule  be 

dischafged.    "Upon  the  motion  of  Mr.  — — . 

By  the  Court. 


</)  1  Cromp.  114;  9  Arch  K.  B.  4ih  K.  B.  4th  ed.  6«5, 6fe. 

ed.  8t5.  (k)  Curtit  v.  Drinkwater,  8  B«  &  AdoL 

(g)  See  cases,  t  Arch.  K.  B.  8«5.  169 

(h)  Keys  v.  Smith,  2  Dowl.  SiO.  (I)  Unleif  t.  Bote,  t  Tyr.  746. 
^)  Tidd,  9ttk  cd.  61S,  613;  t  Areh. 


Digitized  by 


Google 


656  OCCASIONAL  PROCEEDINGS  BETWEEN 

CHAP.  XVIII.  answer  to  an  application  before  plea ;  thus,  in  an  action  for 
Changing  breach  of  Covenant  in  a  farming  lease,  although  probably  the 
V"*"^-  question  of  breaches  and  damages  would  have  to  be  proved  by 
local  witnesses  from  the  county  where  the  lands  were  situattj 
yet  it  might  turn  out  otherwise,  for  the  defendant  might  plead 
a  release,  and  an  issue  thereon  might  as  well  be  tried  in  another 
county,  (m)  At  all  events  a  special  application  cannot  be  made 
until  after  plea,  (n)  In  a  recent  case,  where  the  plaintiff  koev 
that  a  special  application  would  be  made,  (it  having  previously 
been  refused,  because  it  was  made  before  plea  and  issue  joined, 
and  on  such  refusal  leave  was  given  to  renew  the  application 
after  issue  was  joined,)  a  learned  judge,  upon  a  special  affidavit 
that  there  were  twenty  necessary  witnesses  to  prove  the  de- 
fendant's set-off,  who  resided  in  Montgomeryshire,  and  that  the 
defendant  could  not  defray  the  expense  of  their  travelling  to  Mid- 
dlesex, where  the  venue  was  laid  in  Easter  Term,  1835,  changed 
the  venue  to  Montgomeryshire,  although  it  was  sworn  on  be- 
half of  the  plaintiff  that  his  witnesses  were  on  their  journey  to 
town,  and  the  trial  would  thereby  be  delayed  till  the  long  vaca- 
tion, (o)  Hence  it  seems  always  advisable  for  a  defendant  who 
resolves  to  try  to  change  the  venue,  to  give  the  plaintiff  tie 
earliest  written  notice  of  that  intention.  The  same  practice 
extends  to  indictments  for  misdemeanor,  as  for  a  conspiracyi 
in  which  the  defendants  cannot  move  to  change  the  venue  on 
the  special  ground  that  numerous  necessary  witnesses  reside  in 
another  county  until  after  plea  and  issue  has  been  joined,  (p) 
It  seems  questionable  whether  an  application  to  change  the 
venue  in  an  indictment  can  be  entertained  after  a  special  jury 
are  struck,  which  jury  of  course  would  not  try  the  indictment, 
if  the  trial  were  removed,  (q) 

There  is  it  is  true  an  instance  of  an  application  to  change  the 
venue  on  special  grounds,  (as  in  an  action  for  a  libel,  on  the 
ground  that  special  pleas  of  justification  were  about  to  be  pleaded, 
and  that  numerous  witnesses  lived  in  the  county  into  which  it  was 
proposed  to  change  the  venue,)  even  before  actual pleading*{r) 
But  it  seems  now  to  be  the  established  practice  not  to  allow  the 
venue  to  be  changed  on  special  grounds  untiVqfter  the  defend- 
ant has  pleaded ;  and  in  an  action  of  covenant  on  a  farming 
lease  of  land  in  Essex  for  breach  of  covenants  relating  to  the 
cultivation  of  the  land,  the  Court  refused  to  allow  the  venae  to 


(m)  Maude  ▼.  SeaUm,  1  Cromp.  M.         (p)  Uex  v.  Forbef  ofid  oAen,  f  Do^I* 

Ic  Ros.  86.  440. 

(n)  Coueriil  ▼.  Diwn,  3  T>r.  705.  (?)  Th£  Kvi^  r.  TarpiUy,  1  Bnt*  & 

(o)  /Miei  V.  Gee,   1  Harr«   &  Wol.  WoL  58. 
163.  (r)  fioMi  Y.  BUukmU,  tJkm\,  d5. 
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be  changed  from  Middlesex  to  Essex  before  plea,  because  it  CHAP.  xvni. 
did  not  follow  that  the  defence  or  pleas  referred  to  in  the  affi-     (^^^oJ^'j, 
davit  would  afterwards  he  adhered  to,  and  perhaps  ultimately       VgyuB. 
the  defendant  might  plead  a  release,  rendering  all  the  suggested 
testimony  of  the  supposed  numerous  witnesses  useless,  is) 

In  support  of  a  special  application  more  particularity  has  of  Reqoisite  affi- 
latebeen  required  than  heretofore,  (0  and  the  affidavit  must  ^f'J**"*?5PJ^ 
state  the  nature  of  the  action  and  where  the  facts  occurred,  and  piieatim. 
at  all  events  that  they  arose  in  the  county  to  which  the  venue 
is  proposed  to  be  removed,  and  not  elsewhere,  (u)  It  must  also 
be  sworn  what  pleas  have  been  pleaded  and  what  is  the  real 
defence  intended  to  be  tried,  and  the  number  of  witnesses  on 
the  behalf  of  plaintiff  as  well  as  of  the  defendant,  and  that 
they  are  material  and  necessary,  and  that  the  defendant  intends 
to  examine  them  on  the  trial,  and  that  they  reside  in  the  county 
named  by  the  defendant,  (.r)  together  with  every  other  local 
circumstance^  as  the  custom  or  usage  of  the  latter  county,  or 
the  peculiar  facts  that  might  induce  the  Court  to  believe  that 
the  trial  in  the  county  named  by  the  defendant  will  be  more 
conducive  to  justice  than  if  the  action  were  tried  in  the  county 
where  the  plaintiff  originally  laid  his  venue ;  and  if  it  be  the 
fact,  the  defendant  may  properly  swear  that  his  pecuniary 
circumstances  will  not  enable  him  to  bring  the  witnesses  to 
London  to  try  the  cause  there,  according  to  the  venue  in  the 
declaration.  It  seems  also  advisable  in  general  to  swear  to  a 
sufficient  defence  on  the  merits,  though  when  facts  are  stated 
leading  to  that  conclusion,  the  expressly  swearing  to  merits 
may,  it  would  seem,  be  omitted,  (y) 

Upon  such  special  affidavit,  a  summons  to  show  cause  before  Special  rale  nisi 
a  judge  in  vacation,  or  a  rule  nisi  in  term,  must  be  obtained,  ^'  »"™o»o°«« 
which  is  to  be  served  as  other  rules  not  requiring  personal 
service ;  and  the  plaintifl^  upon  as  full  affidavits  as  he  may  be 
advised,  may  show  cause,  and  an  order  or  rule  thereupon  will 
be  granted  or  refused. 

When  on  account  of  political  excitement  and  other  circum-  Costs, 
stances  a  fair  trial  cannot  be  had  in  the  county  where  the 


(f)   Weatherby  v.  G<yring,  3  Bar.  U  .k  J.  659,  S.  C. 
Cres.  552 ;  5  Dowl.  &  Ryl.  541 ;  Bohro  (x)  Crompton  ▼.  Stewart,  2  Crom.  & 
T.SfSSumi,  t  Dowl.  699;  Maude  r.SesMms,  Jer.  473  ;   Tcmks  v.  Fiiker,  2  Dowl.  23 ; 
1  Cr.  M.  &  Ros.  86 ;  4  Tyr.  275 ;   but  Parmeter  v.  Otway,  S  Dowl.  66, 69;  lad- 
see  the  observations  of  Liitledaie,  J.  in  bury  v.  Richards,  7  Moore,  82. 
Parmeitr  v.  Otway,  3  Dowl.  69,  70.  (y)  Johnson  v.  Nevison,  2  Dowl.  260; 

(()  Per   Littledale,  J.  in  Parmeter  v.  Johnson  ▼.  Berrisford,  2  Cr.  &c  M.  222, 

Otway,  Dowl.  69.  and  per  Littledale,  J.  io  Parmeter  v.  Ot~ 

(u)  Palmer  \\  Terry,  2  Dowl.  566 ;  vmy,  3  Dowl.  66 ;  Lancaster  t.  South,  t 

Lancaster  v.  South,  2  Tjrr.  501 ;  2  Crom.  l>r.  501 ;  2  Crom.  &  J.  659,  S.  C. 
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CHAP.  xvm.  venua  hat  been  hid  by  the  plaintiff,  the  defendant  may  change 

Cb^IoImo     ^^^  venue  without  immediately  paying  the  costs,  and  they  wil 

VMy**       be  properly  costs  in  the  cause,  in  which  case,  if  the  plabtiff 

ultimately  succeed,  he  will  then  get  them,  and  if  he  fail,  be 

would  not  have  to  pay  them.  («) 

(0  LewUj,MarruaMd9M0lher,%D9^l60i  fucrf,  ice  CottcnU  t.  XHzm^  tf.  111. 
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CHAPTER  XIX. 


PROOEEDINas  BY  A   DEFENDANT  BETWEEN    DECLARATION  AND 
PLEA,  WHEN  HE  HAS  NOT  EVEN  A  PARTIAL  DEPENCE. 


I.  Of  Defending  for  time  and  pro- 

ceeding in  a  cross  action  and 
setting  off  the  claims  after 
judgment 660 

II.  Of  pajment  of  debt  and  costs  . .     ib, 

III.  or  obtaining  time  by  agreement, 

and  by  rule  for  that  purpose  669 

IV.  Of  CognoviU    664 

V.  Of  Warrants  of  attorney    669 

VI.  Of  Judgment  by  Default 671 

General  observation    ......   672 

Utility  of  a  plea  as  to  part, 

&c 674 

Recent  enactments  and  rales 


VIL 


relating  to  jadgments  by 
default,  writs  of  inquiry^ 

&c 675 

The  practical  proceedings  on 
signing  judgment  by  de- 
fault and  executing  inquiry  677 
Before  whom  inquiry 
to  be  executed ....  678 

Notice  of t6. 

Continuance  of  notice    ib. 

Countermand  of  ...  •     ib» 

Of  setting  aside  judgment  ..  680 

Reference  to  Master  or  Protbo- 

Dotary  .  • 681 


Ip  a  defendant,  after  having  taken  advantage  of  every  irregu-   cHAP.  XIX. 
larity  or  availed  himself  of  either  of  the  proceedings  considered   Procbfdingi 
in  the  last  chapter,  have  no  defence,  legal  or  meritoriousi  and   fbndant,  &c. 
yet  has  a  cross  demand,  he  may  then  in  some  cases  properly  gub-ects  of  this 
defend  the  action  and  proceed  in  his  cross  action,  in  order  to  chapter. 
set  off  one  judgment  against  the  other;  but  if  he  have  no  such 
cross  demand,  he  then,  if  he  have  the  immediate  means,  settles 
the  action  against  him  in  those  actions,  when  it  is  competent  to 
do  so,  by  paying  the  debt  and  costs;  or  if  not  able  to  do  so 
immediately  he  endeavours  to  obtain  ^im^  by  canseni,  with  ot 
without  collateral  security,  or  by  entering  into  a  rule  of  Court 
for  the  payment  of  the  debt  and  costs,  or  the  debt  only,  by 
instalments;  or  he  gives  fi  cognovit,  confessing  that  certain 
named  damages  have  been  sustained,  and  with  or  without  a 
stay  of  execution ;  or  he  executes  a  warrant  of  attorney,  with 
or  without  a  defeasance,  stating  the  agreed  terms  of  indul- 
gence if  any ;  or  the  defendant  agrees  to  withdraw  his  plea, 
or  he  neglects  to  plead  in  due  time  and  suffers  judgment  by 
dtfault;  upon  which,  in  an  action  of  assumpsit  ox  for  damage^, 
it  is  usual  to  execute  a  writ  of  inquiry  f  or  if  the  action  be  on  a 
bill  of  exchange  or  promissory  note,  or  be  covenant  on  a  mort- 
gage deed  or  for  rent,  the  amount  of  the  damages  may  be 
referred  to  the  Master  or  one  of  the  Prothonotaries.    We  will 
examine  each  of  those  proceedings  m  this  chapter. 
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CHAP.  XIX.       I.  In  an  action  for  a  debt,  a  cross  money  claim  may  be  set  off 

fekd'no'a**  ftgwnst  the  demand  of  the  plaintiff,  and  if  of  equal  amount. 

Crow  Action,  constitutes  of  itself,  Under  a  plea  of  set-off,  a  complete  legal 

I.  Of  defending  defence,  and  if  not  of  equal  amount,  the  difference  may  be 
proiecutingA  P^*^^  ^"^^  Court  by  the  defendant,  after  which  the  action 
ermaetionio  mj^y  be  entirely  resisted.  But  the  cases  to  be  noticed  under 
claim  on  one  this  head  are  those  where  the  cross  claim  of  the  defendant 
Jf****"  ■*"'*•'     cannot  legally  be  pleaded  or  taken  advantage  of  as  a  set-off; 

in  these  cases,  if  the  cross  demands  are  very  considerable, 
and  the  continuing  solvency  of  the  plaintiff  be  doubtful,  so  as 
to  render  it  hazardous  to  pay  his  claim,  and  afterwards  to  seek 
to  recover  from  him  the  amount  of  the  defendant's  claim,  it 
may  be  advisable  to  defend  the  plaintiff's  action  and  to  press  on 
as  rapidly  as  possible  to  judgment  in  a  cross  action  ;  because 
if  judgment  in  the  latter  be  obtained  before  the  plaintiff  can 
issue  execution  in  his  action,  the  Court  will  set  off  the  two 
judgments  against  each  other,  and  thus  the  defendant  may 
avoid  actual  pa}rment  in  money  of  more  than  the  balance  or 
difference,  if  any,  between  the  two  cross  demands,  &c. ;  (a)  and 
we  have  seen  that  [the  Court  of  C,  P.  in  one  case  even  stayed 
execution  in  an  action  till  judgment  could  be  obtained  by  the 
defendant  in  his  pending  cross  action,  so  as  to  enable  him  to 
avail  himself  of  and  set  off  such  judgment  when  obtained.  (6) 
But  as  it  is  but  just  that  the  respective  attomies  should  be  at 
all  events  paid  the  amount  of  their  costs,  the  judgments  are 
only  to  be  set  off  subject  to  their  lien,  (c)  except  as  regards  col- 
lateral costs,  {d)  On  this  account,  and  as  it  follows  that  such 
costs  must  be  paid  to  the  respective  attomies,  at  all  events  it  is 
not  the  interest  of  either  party  when  solvent,  or  when  the  claims 
are  small,  to  incur  the  expense  of  such  litigation ;  but  it  is  ad- 
visable for  a  defendant  to  settle  the  claims  on  him,  and  after- 
wards  commence  his  cross  action,  except  in  cases  where  a  set* 
off  can  be  legally  set  up  as  a  strict  and  complete  defence. 

II.  or  a  motion  II.  In  all  actions  for  a  mere  money  demand  it  has  been  usually 
»uy"prooecding  Supposed  that  a  defendant  may,  as  of  right,  move  to  stay  pro- 
on  payment  ccedings  ou  payment  of  the  full  debt  claimed  and  costs.  But 
and  aifts.(e)     ^^is  is  not  SO ;  for  the  Court  may,  before  making  an  order,  im- 

(a)  AnU,  vol.  i.  667  -,  Tidd,  9th  ed.  this  rule  was  inadvertently  omitied  in  the 

991,  998.  first  edition  of  vul.  ii.  ante,  p.  321. 

(fr)  Ante,  vol.  i.  667,  note  (i)i  Alojtar-  (d)  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  93 ; 

ma7i  V.  Malin,  7  Bing.  435.  ante,  vol.  iii.  607,  608. 

(c)  This  now  is  so  in  all  the  Coarts,  (e)  See  in  general  Tidd,  9th  ed.  540  to 

Reg.  Gen.  Hil.  T.  t  W.  4,  reg.  93 ;  ante,  545  ;   S  Arch,  K.  B.,  843  to  8*5  ;  833. 

vol.  iii.  607  ;  DommeU  v.  Hellyer,  2  Dowl.  834,  836;  Chitly  on  Bills,  8th  ed.599  to 

54 ;  Cowell  v.  BetUUy,  id.  780.  Notice  of  601. 
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pose  any  reasonable  terms ;  (/)  and  therefore  where  a  defendant  CHAP.  xix. 
had  moved  to  stay  proceedings  on  payment  of  debt  and  costs^  ^^*  P^^™^ 
in  order  to  proceed  in  a  cross  action  for  a  claim  he  had  on  the  Cows. 
plaintiff)  a  judge  at  chambers,  and  afterwards  the  Court,  refused 
to  stay  proceedings  unless  upon  the  terms  of  allowing  his  cross 
demand  to  be  set  off"  and  deducted,  so  as  to  render  his  cross 
action  unnecessary  and  thus  defeat  the  same.(/)  So,  although 
an  acceptor  cannot  by  direct  adverse  proceedings  be  compelled 
to  pay  more  than  the  costs  of  the  action  against  himself,  yet,  if 
pending  actions  against  himself  and  other  parties  to  the  bill,  he 
take  out  a  summons  to  stay  proceedings  on  payment  of  debt 
and  costs,  he  will  in  general  have  to  pay  the  costs  of  the  action 
not  only  against  himself,  but  also  of  the  actions  against  the 
drawer  and  indorsers ;  {g)  and  when  those  are  considerable,  the 
best  course  for  an  acceptor  may  be  to  suffer  judgment  by  de- 
fault, in  which  case  he  can  only  be  compelled  to  pay  the  prin- 
cipal and  interest,  and  the  costs  of  the  action  against  himself.(A) 
"When  however  an  acceptor  has  tendered  the  debt  and  costs  at 
an  earlier  stage,  and  the  plaintiff^'s  attorney  afterwards  impro- 
perly commenced  actions  against  the  drawer  and  other  parties, 
the  Court  stayed  the  proceedings  on  payment  of  the  costs  of 
that  action  only,  {h)  And  the  Court  or  a  judge  will  not  at  the 
instance  of  the  plaintiff  make  an  order  in  an  action  on  a  bill 
against  an  alleged  acceptor  to  stay  proceedings  without  costs, 
or  generally  on  the  ground  that  the  drawer  has  paid  the  bill,  if 
the  defendant  acceptor  contest  his  liability  and  insist  on  trying 
the  action  against  him,  in  order  to.  recover  the  costs  of  his 
defence,  (i) 

Upon  a  summons  to  stay  proceedings  upon  payment  of  a 
named  sum  and  costs,  if  the  plaintiff"  insist  that  more  is  due, 
the  judge  cannot  make  an  order,  and  then  the  only  course  is  to 
pay  the  sum  into  Court  under  the  usual  rule  for  that  purpose, 
noticed  in  the  next  chapter,  (i)  In  that  case,  if  the  plaintiff 
should  afterwards  take  the  money  out  of  Court  and  discon- 
tinue, he  will  only  be  entitled  to  costs  up  to  the  time  of  the 
first  offer,  and  not  to  any  subsequent  costs,  although  he  sug- 
gest as  a  reason  for  not  proceeding  further,  that  he  could  not 
find  a  material  witness ;  (/)  but  if  the  plaintiff  show  that  really 


(/)  Jow«  ▼.  Shepherd,  S  Dowl.  4«1.  Cre«.  124;  9  Dow!.  &  R.  If 6. 

(g)  Id.  ibid. ;  Cbitty  on  Bills,  Stb  ed.  (i)  Lewis  v.  Dalrymple,  3  Dowl.  433. 

399,  600 ;  but  see  exception,  Hedsm  ▼.  (k)  And  see  S  Arcb.  Prac.  K.  B.  833, 

Gunn,  9  Dowl.  &  Ry.  57.  834,  836. 

(fc)  Id.  ibid. ;  The  King  w.  Shenffi  of  (/)  HaU  v.  Baker,  «  Dowl.  H5 ;  ante, 

London,  t  Bar.  &  Aid.  19f ;   but  see  ex-  vol.  iii.  281,  qualifying  Edwards  ▼.  fforrt* 

ception  in  Hodsnn  v.  Gunn,  2  Dowl.  &  son,  11  Price,  533. 
Ry.  57,   and   Came  v.  Legh,  6  Bar.  & 
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CHAP.  XIX,   more  was  due,  and  yet  assign  a  sufficient  reason  for  not  pro- 
I)£BT  AND     ceeding,  it  would  be  otherwise. 
^Q'^''  In  actions  for  general  damage^  as  replevin  after  an  avowry 

for  a  distress  damage  feasant,  or  in  an  action  of  trespass  or 
trover,  a  defendant  cannot  stay  the  proceedings  by  any  pay- 
ment  into  Court,  (wi)  though  under  the  3  &  4  W.  4,  c.  42, 
sect.  SI,  noticed  in  the  next  chapter,  by  leave  of  a  judge,  a  sum 
of  money  to  cover  the  supposed  damages  may  in  all  personal 
actions y  except  for  injuries  to  the  persouy  be  paid  into  Court, 
after  which  the  plaintiff  would  proceed  at  the  peril  of  having  to 
pay  costs,  if  he  do  not  recover  a  verdict  for  larger  damages. 

III.  Of  voiun-        We  are  now  to  suppose  that  there  is  no  defence,  nor  cross 
inei)ts*of"an  ac-  demand,  but  that  the  defendant  is  unable  immediately  to  f9j 

tion  enforc«rd  by  the  debt  and  costs.     In  this  case,  unless  the  plaintiff  or  his 

a  rule  of  Court.      ,,  .„  .  n         t  i  ■       -n     _a 

attorney  will  concur  in  terms  of  settlement,  the  superior  Courts 

have  no  power  to  compel  a  stay  of  the  proceedings  in  an  action 
on  any  terms  however  reasonable,  excepting  those  of  immediate 
payment  of  the  debt  and  taxed  costs ;  and  we  have  seen  that 
neither  a  judge  at  chambers  nor  the  Court  in  banc  can  (except 
by  consent)  make  an  order  or  rule  to  stay  proceedings  on  pay- 
ment of  the  debt  and  costs  by  monthly  or  other  instabnents ;(n) 
and  yet  as  regards  an  immediate  execution  after  a  trial,  tbe 
1  W.  4,  sect.  1,  c.  7,  sect.  2,  appears  to  give  a  judge  at  nisi 
prius  authority  to  direct  execution  to  issue  at  such  time  as  be 
shall  think  fit  for  a  part  or  the  whole,  and  subject  to  amy  con' 
diiion  or  qualification.  In  practice  many  cases  occur  where  it 
would  be  salutary  if  a  judge  had  power  to  stay  proceedings  on 
the  defendant  giving  ample  security  by  deposit  of  goods  or 
documents,  but  no  such  power  exists ;  (o)  and  hence  defendants 
are  frequently  induced  to  gain  time,  so  as  to  obtain  funds, 
either  by  a  motion  for  some  supposed  irregularity,  or  by  false 
pleading,  or  by  some  other  of  the  few  dilatory  expedients  still 
in  some  cases  available. 

Supposing,  however,   that   terms    of  arrangement  can  be 
agreed  upon^  without  the  defendant's  executing  a  cognovit  or 

(m)  Tidd,  9  ed.  544,  545.  Jands,  or  goods,  at  such  time  as  a  jmI^ 

(ti)  Kirby  v.   EUier,  2  Cromp.  &  M.  should  order,  and  the  judge  was  aotbo- 

S15 ;  ont«,  vol.  iii.  p.  32.  rized  to  make  an  order  on  security  «W- 

(o)  Most  of  the  Court  of  Request  acts  factory  to  him,  and  to  be  compUei  a^ 

give  the  judges  of  those  Courts*  jurisdic-  within  three  months.     But  that  bill  «» 

tion  full  powers  in  this  respect.     Lord  opposed  by  Lord  KIdon  and  Lord  Ljod* 

Wynford's  suits-at-law-bill,  ordered  to  be  hurst,  and  negatifed  on  the  second  rva^- 

printed,  28  Feb.  18S3,  contained  a  clause  ing  without  a  division,  in  April,  1853 ;  bat 

enabling  a  defendant  to  talie  out  a  sura-  semble  that  soch  an  enactment  would  be 

mona  to  stay  proceedings  on  payment  of  salutary. 


debt  or  delivery  up  of  possession  of  house. 
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warrant  of  attorney,  or  actually  suffering  judgment  by  default,  CHAPXIX. 
the  performance  may  be  effectually  secured,  not  only  by  deposit  ^^^'  ^^•'p"' 
of  or  by  direct  charges  upon,  or  assignments  of  property,  or  other  of  Couht. 
collateral  securities,  but  also  by  a  rule  of  Court,  in  which  such 
terms  may  be  embodied ;  and  this  may  in  some  cases  constitute 
a  preferable  security  even  to  a  judgment :  for  where  a  defend- 
ant had  agreed  to  pay  a  weekly  sum,  which  was  to  be  increased 
on  a  contingency,  and  the  stipulation  had  been  made  a  rule  of 
Court,  it  was  held  that  the  defendant's  discharge  under  the  In- 
solvent Act,  7  G.  4,  c.  57,  s.  50,  51,  did  not  extend  to  subse- 
quent accruing  payments,  and  that  an  attachment  might  is- 
sue for  the  non-payment ;  though  if,  instead  of  the  rule  of 
Court,  a  judgment  had  been  obtained,  it  would  have  been 
otherwise,  (p)  And  where  a  defendant  in  an  action  for  verbal 
slander,  after  notice  of  trial,  signed  a  paper,  in  which,  after  re- 
citing that  the  plaintiff  had  consented,  on  the  defendant's  pay- 
ing the  costs  and  making  an  apology,  to  stay  proceedings,  and 
the  defendant  made  such  apology,  it  was  held  that  this  was  a 
positive  undertaking  by  the  defendant  to  pay  the  costs,  and 
that  as  the  plaintiff  had  stayed  the  proceedings,  the  Court 
would  by  rule  and  attachment  enforce  the  defendant's  agree- 
ment to  pay  the  costs,  although  the  written  undertaking  had 
not  expressly  stipulated  that  it  might  be  made  a  rule  of 
Court,  (q)  And  where  an  attorney  in  that  character  gives  an 
undertaking  in  a  cause  to  pay  money,  or  do  other  act,  perform- 
ance may  be  enforced  by  summary  motion,  although  perhaps 
an  action  might  not  be  sustainable  for  breach  of  the  engage- 
ment, on  account  of  its  not  expressing  the  consideration  pursu- 
ant to  the  statute  against  frauds,  (r) 

In  bailable  actions,  and  in  cases  of  indorsed  bills  of  ex-  Camion  to  be 
change  and  promissory  notes,  or  where  a  third  person  may  be  pi^^Uitiff  a»d 
surety  for  the  defendant,  a  plaintiff  and  his  attorney  must  take  his  attorney  in 
care  that  before  either  consents  to  give  time  or  indulgence  in  8»*»"g»»c« 
an  action  beyond  the  time  which  the  defendant  would  obtain 
by  the  ordinary  course,  the  bail,  as  such  surety,  or  other  re- 
sponsible third  party,  expressly  consent  to  the  time  or  indul- 
gence being  given,  and  that  the  same  shall  not  prejudice  the 


(p)  Lawrence  ▼.   Walker,   1  Harr.    &  Court,  and  the  costs  taxed  as  between 

Woll.  90b  ;  S  Dowi.  614.  attorney  and  client. 

(9)  Tardrewy.  Brook,  5  Bar.  &  Adol.  (r)  Ante,  vol.  ii.  539,  340;  Evans  v, 

880,  where  see  the  form  of  undcriaking  ;  Duncvmhe,  and  In  re  Greaves,  1  Cromp. 

but  it  is  recommended  to  adopt  more  ex-  37%  to  376  ;  Hall  v.  Aihnrst,  3  Tyr.  4?0, 

press  terms  of  agreement,  as  well  to  apo-  and  see  Ex  parte  v.Gardiuer,  9  Dum  1. 5^20; 

Jogise  as  to  pay  costs,  and  at  least  that  the  when  not.  Ex  parte  Gardiner ,  9  Legal  Obs. 

latter  eugagenieut  shall  be  made  a  rule  of  351. 
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CHAP.  XIX.  claim  against  them ;  for  otherwise  they  would^  or  at  least  migbt 
HINT  BY  Rule  be  discharged  from  liability,  on  the  ground  that  any  such  in- 
oy  Court,  dulgence  may  induce  the  principal  debtor  to  relax  his  exertions 
to  pay  the  debt,  on  relief  of  the  ultimate  liability  of  his  bail  or  of 
sureties,  and  perhaps  may  in  the  interim  prefer  and  pay  other 
more  pressing  claimants,  {s)  It  would  be  advisable  always  to 
have  a  written  stamped  agreement  to  this  effect,  and  that  the 
fresh  security  express  that  it  is  accepted  at  the  request  of  the 
bail  or  surety,  testified  by  his  subscribed  signature. 

IV.  Of  Copuf  When  a  writ  has  already  been  issued  against  a  defendant,  a 
wedTiigi'there-  cognovit  actionem,  or  in  other  words,  a  written  confession  of  the 
OD«(0  action,  subscribed  by  the  defendant  but  not  sealed,  and  autho* 

rizing  the  plaintiff  to  sign  judgment  and  issue  execution  usually 
for  a  named  sum,  is  a  very  usual  mode  of  saving  the  expenses  of 
further  proceedings  in  an  action :  though  when  no  writ  has 
been  issued,  the  more  usual  security,  having  the  same  effect,  is 
a  Warrant  of  Attorney.  When  a  party  is  a  trader,  subject  to 
the  bankrupt  laws,  there  is  a  distinction  between  a  cognont 
and  a  warrant  of  attorney,  materially  in  favour  of  the  foraer, 
viz.  that  a  fieri  facias  founded  on  a  warrant  of  attorney  mvj\i^ 
defeated  by  a  commission  or  fiat  issued  within  two  calendar 
months  afterwards,  unless  an  act  of  sale  under  such  fi.  fa.  has 
taken  place ;  («)  whereas  the  1  W.  4,  c.  7,  sect.  7,  reciting  that 
by  an  act  passed  in  6  G.  4,  c.  16,  sect.  108,  it  was  provided 
'  that  no  creditor  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  preju- 
dice of  other  fair  creditors,  but  shall  be  paid  rateable  with  such 
creditors ;  and  whereas  by  reason  of  such  provision,  plaintifi 
have  been  and  may  be  deterred  from  accepting  a  cognovit  ac- 
tionem with  stay  of  execution,  whereby  the  expense  of  further 
proceedings  in  such  action  might  have  been  and  may  be  sared 
or  diminished,  for  remedy  thereof  it  is  enacted,  "  that  do 
**  judgment  signed,  or  execution  issued  after  the  passing  of 
''  this  act,  on  a  cognovit  actionem  signed  after  declaration  or 
**  delivered,  or  judgment  by  default,  confession  or  nihil  dicit, 
*'  according  to  the  practice  of  the  Court,  in  any  action  am- 
"  menced  adversely  and  not  by  collusion^  for  the  purpose  of 


(f)  See  tbe  cases  as  to  bail  being  dis-  ed.  66i ;  ante,  voL  ii.  S55. 
diarged,  Tidd,  9ib  ed.  295  ;  ante,  ▼ol.  i.  (u)  6  G.4,  c.  16,  s.  81  and  106:  Cit- 

128,129 i  CbiUy  on  BiHa.SUi  ed.  441.456.  ton  ▼.  Sanctuary,  1  Nev.  &  Mid.  it .  « 

(()  As  to  cognoTits  in  general,  sec  Tidd,  Bar.  &  Adol.  255,  S.C. ;  Crt^M  v.  ^«** 

9th  ed.  559  to  562 :  2  Arch.  K.  B.  4th  Uy,  4  Bar.  &  Adol.  87. 
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"fraudulent  preference,  shall  be  deemed  or  taken  to  be  within   CHAP.  XIX. 
"  the  said  provision  of  the  said  recited  act."     So  that  now  a  ^^  ^ovm?**" 

judgment  on  a  cognovit^  provided  it  be  given  after  the  declaror 

Hon  has  been  filed  or  delivered,  and  without  express  intent  to 
give  a  fraudulent  preference,  is  not  affected  by  the  6  G.  4,  c. 
16,  s.  108,  and  has  all  the  advantages  in  that  respect  as  an  ad- 
verse judgment  after  verdict.  We  have  considered  the  recent 
General  Rule  of  Hil.  T.  2  W.  4,  reg.  73,  as  to  the  requisites  of 
cognovits  as  well  as  warrants  of  attorney  executed  by  a  prisoner 
or  person  in  actual  custody.(x)  And  where  a  cognovit  was  given 
by  a  defendant  against  whom  a  writ  had  been  issued,  and  who 
from  the  conduct  of  the  parties  was  led  to  believe  he  was  under 
duress,  no  attorney  being  present,  it  was  set  aside,  though  it 
was  positively  denied  that  he  was  in  custody,  or  that  a  warrant 
bad  been  issued  against  him.  {y)  That  part  of  such  rule  that 
requires  the  attorney  to  declare  himself  to  be  an  attorney  for 
the  defendant,  and  state  that  he  subscribes  as  such,  has  been 
construed  to  mean  that  such  declaration  and  statement  should 
be  in  writing ;  (z)  and  a  form  of  such  declaration  has  been  sug- 
gested in  a  previous  page,  and  will  be  found  in  a  subscribed 
note,  (a)  Before,  however^  a  defendant  executes  a  cognovit, 
naming  the  amount  of  the  supposed  debt,  he  should  carefully 
ascertain  that  it  does  not  exceed  the  real  debt,  for  the  Court 
will  not  allow  a  subsequent  inquiry,  nor  can  the  legality  of  the 
transaction  be  afterwards  so  readily  impeached  as  a  warrant  of 
attorney  in  general  may  be.  (6) 

With  respect  to  the  time  of  giving  a  cognovit,  although  re-  TimeofgiTiogA 
gularly,  from  the  very  nature  of  the  instrument,  and  from  its  ^8™***** 
being  properly  an  admission  of  the  statement  in  the  plaintiff's 
declaration,  and  should  therefore  strictly  not  precede  it,  (and 
when  the  defendant  is  a  trader  this  may  be  essential  under  the 
above  statute,)  yet  it  has  long  been  held  that  a  cognovit  before 
declaration  is  valid;  (c)  and  it  has  even  been  held  that  it  may 
be  given  after  process  has  been  issued,  and  before  it  has  been 
served  ;  {d^  or  even  before  any  process,  or  at  least  before  filing 
a  bill  against  an  attorney ;  {e)  nor  is  it  even  essential  to  declare 

(a:)  Anttt  ▼ol.  ii.  333.  see  form  of  cognovit,  injrat  666, 

ly)  Turner  v.  Shaw,  S  Dowl.  S44  ;  and  (6)  Bligh  v.  Brewer,  3  Dowl.  966. 

see  Fisher  v.  Nicholas,  id,  «5l  ;  2  Cro.         (c)  Morley  v.   Hall,     2  Dowl.    494; 

&  M.  t\5.  Clarke  v.  Jones,  3  Dowl.  277,  278  ;  Doftii 

(t)  Fiiher  v.  NichoUu,  2  Crom.  &  M.  ▼.  Hughes,  7  T.  R.  207,  note  (a). 
215;    2  Dowl.  251;   and  see  Bligh  ▼.  (d)  Kirlry  v,  Jenkins,    2  T^r.  499; 

Bretper,  1  Crom.  M.  &  Ros.  651;    3  B/i^A  ▼.  fireuwr,  3  Dowl.  266. 
Dowl.  266>  as  to  what  is  a  sufficient  com-         (e)  Davii  v.  Hughes,  7  T.  R.  207,  as 

pliance.  observed  upon  by  Taunton,  J.  in  Morlej 

(a)  Ante,  toI,  ii.  335,  note  (r),  and  v.  Hall,  t  Dowl.  495. 
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CHAP.  XIX 
IV.  Of  Coo 

NOVITS. 


Terms  of  cog- 
novit, when 
payable  b^  in- 
sUimenls. 


before  judgment  is  signed  on  a  cognovit.  (/)    It  also^  though 
only  by  leave  of  a  judge  of  the  Court,  may  be  given  after  plea, 
-  and  in  that  case  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  100,  orders 
that  "  Where  the  defendant,  after  having  pleaded,  is  allowed 
*'  to  confess  the  action^  he  may  withdraw  his  plea  in  persim, 
'^  without  the  appearance  of  the  attorney  or  his  clerk  for  that 
"  purpose,  before  the  officer  of  the  Court ;"  which  rule  assimi- 
lated the  practice  of  K.  B.  and  Exchequer  to  that  of  C.  V.(g) 
If  the  debt  or  costs  are  to  be  paid  by  instalments,  and  the 
agreement  of  the  parties  is,  that  the  plaintiff  shall  no/  be  at 
liberty,  in  case  of  one  default,  to  issue  execution  for  the  whole, 
care  must  be  observed,  on  the  part  of  the  defendant,  so  to  ex* 
press  the  agreement,  for  otherwise  the  plaintiff  may  issue  ex- 
ecution for  the  whole;  as  where  the  cognovit  was  in  these 
words:—"  I  confess  this  action  and  that  the  plaintiff  hath  sut 
*^  fered  damages  to  the  amount  of  ^50,  besides  his  costs  and 
"  charges  to  be  taxed,  but  no  judgment  is  to  be  signed,  or 
"  execution  issued,  unless  default  shall  be  made  in  payment  of 
"  £25,  together  with  the  aforesaid  costs,  by  instalments  of  IQi. 
'^  each  calendar  month,  the  first  thereof  to  be  payable  oo  the 
"  14th  day  of  June  next,  and  a  similar  one  on  the  14th  dajf  of 
"  each  succeeding  month,  till  the  whole  be  paid.     Dated.'*    b 
was  held  that  on  any  default  the  plaintiff  might  sign  judgmeot 
and  issue  execution  for  the  whole  of  the  debt  and  costs  re- 
maining unpaid; (A)  a  comprehensive  form  of  cognovit  is  given 
in  the  note.  (*) 


(f)  Morley  v.  Hall,  2  Dowl.  494. 

(i^)  Tidd,  560 ;  Imp.  K.  B.  10th.  ed. 


422 ;  Imp.  C.  P.  $40. 

(h)  Rose  V.  Tomlinton,  S  Dowl.  49. 


♦  Exchequer  of  Pleas.'*] 

BcUcen 


Full  form  of  a  (0  In  the  K.  B.,  [or  "  C.  P."  or*  ^ 

cognovit,  the  C  A.  B. 

whole  debt  pay-  Between c  and 

able  on  one  day,  t  C.  D.  Defendant. 

with  suggested         I  confess  this  action,  and  that  the  plaintiff  hath  sustained  damages  Co  Ihe  zmoui 

stipulaliuns  as      of  £ »  ^usually  the  damages  laid  in  the  declaration,  so  as  to  anthorite  ajvdgmnt 

to  sale,  &c.  sufficitiit  to  cover  all  contingencies,']   besides  his  costs  and  charges  to  be  taxrd  hf 

the  Master,  [or  in  C.  P.  "  by  one  of  the  Protbouotaries,"  or  if  already  taxed  or  ogmi 

upon  as  is  dtslrahle  to  save  time  and  expense,  say,  **  to  ihe  amount  of  £ ,"]•    At<i 

in  case  I  shall  make  default  in  payment  of  the  sum  of  £ ,  [the  real  debt,]  bciag  ^ 

actual  debt  in  this  action,  together  with  the  said  costs,  on  the day  of ■  «»f»*i 

the  plaintiff  is  to  be  at  liberty  to  enter  up  judgment  for  the  said  sum  of  £ ,  [^ 

JirU  sum  confessed,  or  if  in  dtbt,  and  the  iokole  debt  be  confessed,  then  say,  "  tlie  s»)d 
debt,"]  togeLlter  with  all  interest  justly  payable  in  respect  thereof,  and  the  i^ 

costs,  and  to  sue  out  execution  thereon  for  the  said  sum  of  £ ,  [the  rml  debt,]  sai 

interest,  and  the  said  costs ;  and  also  for  the  costs  of  entering  up  such  judgment,  >au 
of  suing  out  execution  thereon,  officer's  fees,  sheriff's  poundage,  possesiiun-oows 
expenses  of  private  (»r  public  sale,  costs  of  levying,  and  all  other  incidental  expense); 
and  also  that  it  »hall  be  U\tful  for  the  said  plaintiff  and  his  attorney  and  the  sh^nf 
and  his  officers  to  continue  in  possession  a  reasonable  time  in  or  upon  any  nes5oa|e, 
buildings,  land  or  premises  in  my  possession  for  the  purpose  of  there  preparing  f©r  s*k 
and  selling  of  my  goods  and  chattels  taken  in  execution  in  this  action.  And  I  <t< 
hereby  undertake  not  to  bring  any  writ  of  error,  or  file  any  bill  in  eqoity,  oor  mke 
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When  a  cognovit  or  warrant  of  attorney,  payable  by  instal-  CHAP.  XIX. 
ments,  authorizes  successive  executions  for  each  instalment  as       'yovns^^' 


it  becomes  due,  then  the  plaintiff  may  charge  the  defendant  in 
execution  for  each  of  the  defaults  accordingly,  without  any 
previous  application  to  the  Court  for  leave.  (A)  If  a  cognovit 
stipulate  "  not  to  bring  a  writ  of  error,  or  delay  execution," 
although  it  do  not  contain  an  express  release  of  errors,  nor  is 
under  seal,  yet  if  the  defendant  afterwards,  contrary  to  good 
faith,  issue  a  writ  of  error,  the  plaintiff  may  treat  it  as  a  nullity, 
and  it  is  no  supersedes^.  (/)  It  seems  advisable  to  fix  the 
amount  of  the  costs  in  the  cognovit,  by  which  the  necessity  for 
giving  a  day's  notice  of  taxing  the  costs  and  of  apprizing  the 
defendant  of  the  intention  to  issue  execution  is  avoided.  (»i) 

The  3  G..  4,  c.  39,  s.  4,  enacts,  ''  that  if  a  cognovit  or  war-  Defeaaanoe. 
rant  of  attorney  shall  be  given,  subject  to  any  defeasance  or 
condition,  such  defeasance  or  condition  shall  be  written  on  the 
same  paper  or  parchment  on  which  such  cognovit  or  warrant 
of  attorney  shall  be  written,  before  the  time  when  the  same  or 
a  copy  thereof  respectively  shall  be  filed,  otherwise  such  cog- 
any  application  to  any  Court  or  judge  in  this  action,  nor  do  any  other  matter  or  thing 
whereby  the  plaintiff  may  be  delayed  in  entering  up  his  judgment,  or  suing  out  execu- 
tion thereon,  or  selling  under  the  same  as  aforesaid,  and  if  any  such  proceeding  should 
be  had  by  me  contrary  to  this  stipulation,  I  will  pay  ail  the  costs  thereby  incurred, 
and  that  no  such  proceeding  shall  have  any  effect  whatever,  and  the  said  plaintiff  may 
plead  my  release  of  any  supposed  error.  And  that  it  shall  not  at  any  time,  or  in  any 
event  be  necessary,  previons  to  issuing  the  said  execution,  to  revive  the  said  judgment, 
or  to  soe  out  or  to  execute  any  writ  of  scire  facias.  And  that  it  shall  be  lawful  for  the 
plaintiff  to  have  in  force  at  the  same  time  several  writs  of  execution  in  different  coun- 
ties.    Dated  this day  of ,  a.  d.  1835.  C.  D. 

Witness,  Y.  Z.,  [pr  if" executed  by  a  defendant  tohiht  in  custody,  then  in  pursuance 
of  the  alxwe  Reg,  Uen.  Mil.  Term,  2  W.  4,  Reg.  72,  let  the  attestation  be  thus.  See 
Fisher  t.  NiehoUu,  t  Crom.  &  M.  215  ;  2  Dowl.  251.] 

"  Signed,  sealed,  and  delivered  by  the  said  C.  X>.,  in  the  presence  of  me  Y.  Z., 

being  an  attorney  of  the  Court  of ,  expressly  named  and  requested  by  the  said 

C.  D*  to  attend  as  his  attorney  before  and  at  the  execution  hereof,  and  to  witness  his 
execution  hereof  as  his  attorney,  and  1  having  before  the  said  C.  D.  executed  the 
same,  duly  informed  the  said  C.  D.  of  the  nature  and  effect  of  this  instrument,  and  I 
subscribe  this  atiestaticm  as  such  attorney,  and  for  the  said  C.  D.,  and  at  his  requeac, 
in  pursuance  of  the  rule  of  Court  in  that  behalf.  Y.  Z" 

[Same  as  the  above  to  the  atttrisk  and  then  asfollom.l  The  like,  where 

Which  said  costs  are  to  be  paid  on  the day  of"^ next,  and  which  said  debt  the  debt  is  to 

of  £ is  to  be  paid  by  the  instalments  following,  that  is  to  say,  £ on  the be  paid  by  in- 

da^  of next,  £ on  ilie day  of next,  and  £ — ,  the  residue  of  the  stalments,  and 

said  debt,  is  to  be  paid  on  the day  of ,  a.  d.  1836.     And  if  default  shall  execution  to 

be  nade  in  payment  of  the  said  costs,  or  of  either  of  the  said  instalments,  or  any  part  issue  for  the 

thereof,  then  execution  may  issue  for  the  whole  of  the  said  costs  and  debt  ihen  remain-  whole  on  one 

ing  unpaid,  together  with  the  costs  of  entering  up  judgment,  &c.  ISame  as  the  last  to  the  default. 
endJ] 

[Same  as  the  last,  but  in  lieu  of  the  words,  **  then  remaining  unpaid,"  sav.]  then  exe-  jhe  like,  when 

cation  may  from  time  to  time  issue  for  so  much  of  the  said  costs  and  instalments  as  execution  is 

shall,  according  to  the  said  stipulation  and  times  of  payment  aforesaid,  have  become  onhMo  be  issued 

due  and  pityabU,  together  with  the  costs  of  entering  up  judgment,  &c.     [Same  as  the  (rum  time  to 

first  form  to  the  end,"]  lime,  for  the  in- 

'~~^"~~~~"^''~~~~~~^  stalment  that 

(h)  Davis  V.  Gompertz,  2  Dowl.  407.  (m)  Griffiths  v.  Liversedge,  2  Dowl.  *«*  become  due. 

(/)  Best  V.  Gompertz,  2  Cr.  &  M.  427.        143. 
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CHAP.  XIX.  novit  or  warrant  of  attorney  shall  be  null  and  void,  to  all  in- 
noTiTa!^'    tents  and  purposes."    But  this  only  means  void  as  to  assignees 

"  of  bankrupts  and  creditors,  and  does  not  defeat  the  validity  of 

the  instrument  as  between  the  plaintiff  and  the  defeDdant.(n] 

Stamp.  A  mere  cognovit  does  not  require  any  stamp,  (o)  but  if  it  be 

of  the  value  of  £20  or  upwards,  and  contain  any  terms  of 
agreement,  as  if  it  be  payable  by  instalments,  and  implies  an 
agreement  to  wait  accordingly,  (p)  it  must  be  stamped  as  an 
agreement,  and  which  it  may,  like  other  agreements  not  under 
seal,  be  within  twenty-one  days  after  it  is  executed  without 
payment  of  any  penalty,  and  at  any  time  afterwards  on  payment 
of  the  duty  and  £5  penalty.  But  a  stipulation  in  a  cognovit  not 
to  take  advantage  of  its  having  been  given  before  declaration 
does  nut  render  a  stamp  necessary,  (j^  And  if  the  plaintiflTs 
attorney  write  a  memorandum  on  a  separate  paper,  not  in- 
tended as  a  defeasance,  but  merely  for  the  satisfaction  of  a  de- 
fendant, stating  that  the  cognovit  is  not  to  be  put  in  execution 
for  a  fortnight,  that  does  not  render  a  stamp  necessary.(r)  On 
this  account,  to  save  expense,  it  may  be  advisable  to  draw  up  a 
cognovit  without  any  terms  of  agreement,  and  merely  to  give 
him  on  a  separate  paper  a  memorandum  of  the  terms,  upon 
performance  of  which  he  will  avoid  execution,  (r)  Rules  nisi 
have  been  granted  and  made  absolute  on  the  ground  that  a 
cognovit  is  not  duly  stamped ;(«)  but  as  a  proper  stamp  may  be 
impressed  before  showing  cause,  such  a  motion  will  not,  in  ge- 
neral, be  of  any  ultimate  avail.  (0  And  the  Courts  of  law  as 
well  as  of  equity  will  enlarge  the  hearing  of  a  rule  so  as  to  af- 
ford an  opportunity  of  getting  the  proper  stamp  impressed.  (») 
And  in  a  late  case  a  rule  nisi  to  set  aside  a  cognovit  was  re- 
fused, because  that  objection  would  be  of  no  avail,  as  the 
plaintiff  might  get  it  stamped  before  he  could  be  required  to 
show  cause,  (a:)  The  practice,  however,  in  general,  is  to 
grant  a  rule  nisi,  so  that  the  Courts  may  not  permit  the  evasion 
of  the  stamp  duty.  If  a  rule  for  setting  aside  the  proceedings 
on  a  cognovit  be  made  absolute,  on  the  ground  that  it  was  not 
duly  stamped,  the  cognovit  is  nevertheless  to  remain  on  the  file, 
or  in  the  plaintiff's  possession,  and  after  getting  the  document 


(n)  Bennett  t.  Daniel,   10  Bam.  &  latter  woold  be  void  as  against  creditor, 

Cres.  500.  by  3  G.  4,  c.  39,  s.  4,  Bennett  ▼.  Dmnel, 

(o)  See  obserration  of  Taonton,  J.,  ia  10  Bar.  &  Cres.  500. 

MorUy  T.  HaU,  2  Dowl.  497.  (s)  Pitman  v.  Humphrey,  SDowI.  500. 

(p)  Pitman  v.  Humphrey,  t  Tyrw.  500.  (t)  Rwe  v.  Tomblinaon,  3  DowL  49. 

(9)  Green  v.  Gray,  1  Dowl.  350.  (u)  Doe  v.  Roe,  5  Bar.  &  Aid.  768;  1 

{r)  MtrrUy  ▼.  HaU,  2  Dowl.  497.    If  Dowl.  &  Rjrl.  433. 

St  were  intended  as  a  defeasance,  then,  if  (x)  Clarke  ▼.  Jona,  3  Dowl.  277, 278. 
not  written  on  the  cognovit  itself,  the 
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duly  Stamped,  he  may  again  sign  judgment  and  issue  execu-  CHAP.  xix. 
tion,  and  the  costs  of  the  first  rule  may  be  set  off  against  the  ^^'^^^l^^^^' 
debt  and  costs,  subject  to  the  attorney's  lien,  (y)  But  where  a 
prisoner  applied  without  adequate  ground  to  set  aside  pro- 
ceedings on  a  cognovit  because  it  was  not  stamped,  the  Court 
discharged  the  rule  without  costs,  because  it  had  been  made 
by  a  man  struggling  to  obtain  his  Uberty.(z) 

The  3  G.  4,  c.  39,  s.  3,  enacts  that  every  cognovit  given  in  Cognovit  to  be 
the  Court  of  K.  B.,  or  a  true  copy  thereof,  if  given  in  any  fi*/n|y!.^^n° 
other  Court,  shall,  together  with  an  affidavit  of  the  time  of  the  days, 
execution  thereof,  he  filed  as  therein  directed,  toithin  twenty- 
one  days  after  such  cognovit  shall  have  been  executed,  other- 
wise the  same  shall  be  void  against  the  assignees  if  the  de- 
fendant become  bankrupt.     But  it  is  settled  that  the  cognovit 
continues  valid  against  the  defendant  himself,  (a) 

At  one  time  it  was  decided  that  a  creditor  who  had  a  cog-  Cognovit  dis- 
novit,  upon  which  he  had  not  signed  judgment,  had  a  preferable  bM^uptey  and 
security;  because  he  might  elect  in  case  of  bankruptcy  to  certificate. 
prove  the  original  debt,  or  sign  judgment,  although  the  de- 
fendant had  obtained  his  certificate.  (6)  But  it  has  recently  been 
decided  that  where  a  defendant  gives  a  cognovit  for  debt  and 
costs,  although  as  between  attorney  and  client,  and  before 
judgment  signed  becomes  a  bankrupt,  his  certificate  is  a  bar 
to  the  plaintiff's  claim,  (c) 

We  have  already  stated  the  recent  rules  and  decisions  re-  v.  of  Warrant! 
lating  to  warrants  of  attorney. (^d)    The  preceding  practice  has  ®f  Attorney. 
been  very  fully  considered  in  the  best  works  ;(^)  and  many  of 
the  observations  relating  to  cognovits  will  here  apply. 

A  warrant  of  attorney  is  usually  an  authority  under  seal  to 
certain  attornies  named  therein,  to  appear  for  the  defendant  in 
a  named  court,  {though  it  is  advisable  to  authorize  the  judg- 
ment in  either  Court),  and  to  receive  a  declaration  therein  in 
an  action  of  clebt  for  a  fixed  sum  {sufficient  to  cover  a  principal 
debt  and  interest,  (/) )  as  due  upon  an  account  stated,  {though 
sometimes  the  bond,  or  other  subsisting  security,  is  injudiciously 
named;  but  which  should  be  reserved,  and  kept  on  foot  as  a 
distinct  and  not  merged  security;)  and  thereupon  to  confess 
the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit,  or 
otherwise,  to  pass  against  the  party ;  and  that  thereupon  exe^ 

(y)  Pitman  ▼.  Humphrty,  ft  Dowl.  500.  overraling  Wybarne  v.  Rou* 
it)  Morley  ▼.  Hall,  2  Dowl.  497.  (d)  Ante,  vol.  ii.  3SS  to  357." 

(a)  Bainett  v.  Daniel,10  Bar.  &  Cres.  («)  Tidd,  9th  ed.  545  to  5^),  and  i 
500.  Arcb.  K.  B.  569  to  581. 

(b)  Wyborne  t.  Roa,  2  Tannt.  58.  (f)  Daviwn  y.  Overmd,  6  Car.  &  P. 

(c)  Mctcalfj.  WatUiig,  %  Dowl.  65J,  Vtt,  224.  ^.g,.^^,  byGoOglc 
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CIUP.  XIX.   cution  may  issue  for  the  said  sum  of  £ (the  nominal  debt,) 

\?st7of'  together  with  the  costs  of  suit,  and  all  other  reasonable  and 
Attorney,  incidental  costs  and  charges  attending  the  said  judgment  and 
execution  and  sale.  And  then  follows  a  release  of  errors,  and 
Of)  that  account  the  party  seals  and  delivers  this  instrument  as 
a  deed ;  and  a  defectsance^  stating  the  times  of  payment,  &c  is 
usually  subscribed,  and  signed  by  both  parties. 

A  warrant  of  attorney  is  more  frequently  given  independ* 
ently  of  any  action>  and  very  generally  as  a  prospective  se- 
curity, and  although  at  the  time  it  is  executed  nothing  is  due 
from  the  party.  It  is  in  that  respect  a  convenient  collateral 
security  to  bankers  and  others,  in  consideration  of  their  agree- 
ing to  make  pecuniary  advances,  or  to  su&r  a  customer  to 
overdraw  his  account,  or  a  traveller  or  other  agent  from  time 
to  time  to  receive  monies  on  account  of  a  principal. 

We  have  seen  that  when  a  party  giving  a  warrant  of  at- 
torney is  a  trader,  liable  to  the  bankrupt  law,  an  execution 
founded  upon  the  same  is  liable  to  be  defeated  under  6  G.  4, 
c.  16,  s.  108;  and  therefore  in  a  case  of  that  nature  the  better 
course  is  to  issue  a  writ  for  any  sum  actually  due,  and  to  de- 
clare as  soon  as  practicable,  and  afterwards  to  obtain  a  cogno- 
vit, which  cannot  then  be  impeached  by  the  assignees  or 
creditors,  (g)  And  an  execution  upon  a  warrant  of  attorney 
is  invalid,  if  the  levy  be  made  after  the  commencement  of  an 
insolvent  debtor's  imprisonment.  (A) 

The  recent  alteratbns  in  the  practice  as  to  warrants  of  at- 
torney are  but  few.  We  have  seen  that  Reg.  Gen.  HiL  Term, 
S  W.  4,  reg.  72,  requires  the  presence  of  an  attorney,  particu- 
larly named  by  a  party  who  executes  the  same  whilst  a  pri- 
soner, and  also  requires  a  particular  written  form  of  attesta- 
tion ^(f)  and  reg.  73  orders  that  "  leave  to  enter  up  judgment 
"  on  a  warrant  of  attorney  above  one  and  under  ten  years  old, 
''must  be  obtained  by  a  motion  in  term,  or  by  order  of  a  judge 
''  in  vacation,  and  if  ten  years  old  or  more,  upon  a  rule  to  shov 
"cause."  (7) 

Where  a  female  gives  a  warrant  of  attorney  before  she 
marries,  it  is  necessary  to  obtain  leave  of  the  Court  to  enter  up 
judgment  against  her  and  her  husband.  (^) 

If  by  the  terms  of  the  defeasance  a  demand  is  to  precede 
judgment  or  execution,  it  must  be  made.(/)    The  subscribing 

g)  AnU,  664.  (k)  Staples    v.    Purter   and   mfi,  5 

f<)  Kelcey  t.  Uinter,  1  Biog.  N.  C.  Moore  &  ScoU»  800;  aiid  S  Dowi.  76i, 

7«l.  S.  C. 

CO  Ante,  665.  (0  Capper  ▼.  Dando,  1  Harr.  &  Wd. 

;')  See  the  former  practice,  Tidd,  9th  11  -,  4  Man.  &  Nev.  355,  S.  C. 


n 


ed.  55%,  553 ;  JcrvU's  Rulea,  note  (w)« 
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witness  to  a  warrant  of  attorney  must  in  general  make  aflGbdavit  cHAP.  xix. 
of  the  execution ;  and  his  signing  the  jurat  of  the  affidavit  as  ^^J^^p  "" 
the  commissioner  before  whom  it  is  sworn  is  not  sufficient.  (f»)  Attornkt. 
But  where  an  attesting  witness  to  an  old  warrant  of  attorney  is 
abroad,  his  affidavit  need  not  be  produced ;  and  it  then  suffices 
to  produce  the  affidavit  of  the  plaintiff  himself,  stating  the 
facts,  (fi)  But  such  affidavit  in  support  of  a  motion  for  leave 
to  enter  up  judgment  on  a  warrant  of  attorney  given  when  no 
action  was  depending,  should  not  be  intituled  in  any  cause,  (o) 
And  affidavits  to  enter  up  judgment  upon  a  warrant  of  attorney 
need  not  now,  as  heretofore  was  requisite,  swear  that  the  party 
was  alive  in  the  full  term.(j9)  And  if  the  defendant  be  resident 
in  the  West  Indies,  then  an  affidavit  of  his  having  been  seen 
alive  within  four  months  suffices.  (9^)  As  respects  the  con- 
tinuing existence  of  the  debt,  the  plaintiff's  attorney,  who  had 
always  managed  the  plaintiff's  money  concerns,  is  competent 
to  swear  to  such  debt.(r)  With  respect  to  stipulations  that  the 
debt  or  costs  shall  be  payable  by  instatments,  the  decisions  rela* 
tive  to  cognovits  are  equally  applicable  to  warrants  of  at- 
torney. («)  It  has  been  held,  that  as  each  instalment  becomes 
due  tbe  defendant  may  repeatedly  be  taken  in  execution^ 
though  discharged  as  to  the  first  execution.  (/)  If  a  bankrupt, 
after  he  has  obtained  his  certificate,  execute  a  warrant  of  at- 
torney, it  may  be  enforced  against  him.(i«) 

When  a  defendant  has  no  defence,  either  on  the  pleadings  VI.  JaiigiaeDi 
or  the  law  or  merits,  and  he  has  no  cross  action  to  set  oS,  -  •^**  ' 
nor  the  means  of  immediately  paying  the  debt  and  costs,  nor 
can  obtain  time  on  the  terms  of  his  entering  into  a  rule  to 
pay  by  instalments,  or  giving  a  cognovit  or  warrant  qf  at" 
tomey  as  above  suggested,  then,  to  prevent  a  greater  increase 
of  costs  by  pleading  and  trials  he  should  omit  pleading  in 
due  time,  i.  e.  within  the  limited  times  before  stated^  or  ex- 
tended time  obtained  from  a  judge; (or)  or  if  under  terms  of 
pleading  issuably,  ^c.  he  sometimes  pleads  a  plea  not  strictly 
issuable,  but  inviting  a  demurrer,  and  thereupon  tbe  plain- 

(m)  FUld  V.  Beaeroft,  S  T>rw.  283;  (0  Athnwn  v.  Baj^fon,  1  Hodge's  R. 

%  Cromp,  &  J.  tn,  S.  C.  7 ;  !>«•«  ▼.  Gomper/i,  t  Dowl.  407. 

(n)  Taylor  t.  Leightm,  3  M.  &  Scott,  (m)  Duncan  v.  Sutton,  1  Bing.  N.  C. 

4«3;  tDowI.746.  431. 

(•)  Dwu  V.  Stanbunf,  3  DowU  440.  (x)  If  the  declaration  be  so  defective, 

(p)  Cookmm  v.  Hellyer,  1   Bing.  N.  that  a  judgment  by  default  uwuW  not  aid 

C.  3;  «  Dowl.  816,  S.  C;  RobinmH  ▼.  it,  then  wheQ  defendant  waoU  time  it 

Lale,  $  Dowl.  531.  may  be  advisable  in  such  a  case  to  suffer 

(a)  Funey  v.  PUkingtm,  «  Dowl.  45«.  judgment  by  default,  and  afterwards  to 

(r)  Athman  v.  BowdUr,  2  Cromp.  &  move  in  arrest  of  judgitent,  or  bnng  a 

j^,  jl^  writ  of  error;  for  by  pleading,  die  effect 

(f)  Ant€t  666,  of  tbe  objectioa  nay  be  reaovad. 
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CHAP.  XIX.  tiff  having  previously  given  notice   to  plead  and  demand  of 
VI.  Judgment  pig^  ^hen  necessary,  and  not  having  received  a  plea  in  due 

— '-  time,  and  which  must  now  in  all  cases  be  delivered,  he  signs 

judgment  by  nil  dicit,  that  is  for  default  of  a  plea.  After- 
wards, if  the  action  be  in  debt,  the  plaintiff  may  immediately 
issue  execution;  a  circumstance  which  will  obviously  induce 
a  defendant's  attorney  in  general  to  avoid  suffering  judgment 
by  default  in  that  form  of  action.  But  if  the  action  be  in 
assumpsit,  except  on  a  bill  of  exchange  or  note  or  check,  or  in 
covenant,  (except  for  rent  or  for  mortgage  money),  or  in  case, 
replevin,  trover,  or  trespass,  the  plaintiff  must  by  writ  of  inquiry 
ascertain  and  fix  by  the  inquisition  of  a  sheriff's  jury  the 
amount  of  the  damages ;  though  when  an  action  of  assumpsit 
is  on  such  bill,  note,  or  check,  or  an  action  of  covenant  is  for 
rent  or  mortgage  money,  then  the  amount  of  damages  may,  by 
a  long  established  practice,  be  referred  to  the  master;  and 
upon  the  return  of  the  inquisition  or  master's  assessment,  final 
judgment  is  to  be  signed  for  the  sums  thus  differently  ascer- 
tained and  costs,  and  execution  issues,  (y)  The  former  practice 
relative  to  judgments  by  default  and  writs  of  inquiry,  and  other 
proceedings  thereon,  is  fully  stated  in  the  works  on  practice 
previously  published,  and  will  not  here  be  repeated  ;(y)  and  we 
shall  therefore  here  only  add  a  few  observations,  and  state  the 
few  recent  enactments,  rules,  and  decisions  upon  the  same. 
General  obaer-  Judgment  by  default  may  be  signed  not  only  in  consequence 
mems  by*de-^'  of  no  plea  whatever  having  been  delivered,  but  also  in  conse- 
fauJt.  quence  of  such  plea  when  necessary  not  having  been  signed 

by  counsel,  or  that  the  defendant  having  been  subjected  to 
the  terms  of  pleading  issuably,  has  pleaded  a  plea  that  is 
deemed  not  issuable  within  those  terms.  The  cases  when  or 
not  a  judgment  may  be  signed  in  respect  of  either  of  these 
defects  in  the  plea  will  be  more  properly  examined  when  we 
in  a  following  chapter  consider  the  requisites  of  pleas.  Two 
points  however  may  be  anticipated,  viz.  that  notwithstanding 
the  plea  may  be  defective,  and  indeed  a  nullity  in  respect  of 
one  of  the  defects  alluded  to,  still  the  same  may  not  dispense 
with  the  necessity  for  a  regular  notice  to  plead,  rule,  and  de- 
mand, nor  will  the  plaintiff  be  entitled  to  sign  judgment  until 
he  has  waited  the  full  time  for  pleading  regularly ;  because  the 
defendant  may  perhaps  discover  his  error,  and  before  the  time 
for  signing  judgment  deliver  a  correct  plea.(;3r)    So  if  in  an 


(y)  Tidd,  9tk  cd.  569  to  570 ;  2  Arcb.         (z)  NoUekins  v.  Severn,  %  Crom.  k  Jer. 
Prac.  K.  B.  4th  ed.,  583  to  611.  333  -,  Arch.  K.  B.  4th  ed.  t41. 
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action  of  debt  the  defendant  plead  the  general  issue  as  to  a  CHAP.  Xix. 
part,  and  as  to  the  residue  a  tender,  but  omit  to  pay  the  money  ^^'  ^efau  lt^ 
alleged  to  have  been  tendered  into  Court,  judgment  cannot  on  '^ 
that  account  be  signed  as  for  want  of  a  plea  to  the  whole  de- 
claration ;  though  if  the  plea  of  tender  had  extended  to  the 
whole  it  might  have  been  so ;  but  the  judgment  at  most  should 
have  been  signed  as  to  the  sum  named  in  the  plea  of  tender ; 
and  the  Court  set  aside  the  entire  judgment  as  irregular,  (a) 

The  suffering  judgment  by  default,  (excepting  in  an  action  of 
debt,)  only  admits  the  precise  allegation  in  the  declaration,  and 
that  something  is  due  or  claimable.  Thus  it  admits  that  an 
agreement  or  contract,  as  stated  in  the  declaration,  was  made 
and  signed,  and  is  duly  stamped,  and  that  the  plaintiff  at  least 
in  part  performed  it,  so  as  to  be  entitled  to  recover,  but  unless 
in  cases  of  precise  fixed  claims,  it  leaves  the  defendant  to  dis- 
pute the  goodness  or  value  of  the  work  done  or  goods  deli- 
vered. And  where  the  declaration  is  general,  as  for  work  and 
labour  and  materials,  the  defendant,  on  a  judgment  by  default, 
is  at  liberty  to  cross  examine  the  plaintiff's  witnesses,  who  are 
called  to  prove  the  work  done,  as  to  whether  the  work  sworn 
to  by  them  was  or  was  not  done  on  the  defendant's  retainer, 
and  the  under-sheriff*  having  refused  to  permit  such  cross-ex- 
amination, the  inquisition  was  set  aside;  Parke,  B.  observing, 
*^  the  undersheriff*  was  mistaken ;  a  judgment  by  default  admits 
'^  something  to  be  due  but  disputes  the  amount ;  the  question 
"  therefore  was  properly  put,"  (6)  and  at  least  after  notice  from 
the  defendant  of  his  intention  to  dispute  the  value  of  work 
done,  he  may,  on  executing  an  inquiry,  prove  that  the  same  was 
improperly  done,  and  not  according  to  the  contract,  so  as  to 
reduce  the  plaintiff^s  claim  to  the  real  value,  although  the  de- 
claration was  special,  (c)  Hence  it  seems  that  in  an  action  of 
assumpsit  for  goods  sold,  or  work  done  and  materials  found  on 
various  occasions,  a  plaintiff^  is  not  in  strictness  by  a  judgment 
by  default  relieved  from  the  necessity  of  proving  the  delivery 
of  each  article,  or  the  extent  of  the  work  done,  though  cer- 
tainly in  practice,  when  a  defendant  has  not  by  plea  denied  the 
plaintifi^'s  action,  there  is  a  strong  feeling  on  the  part  of  the 
jury,  when  executing  a  writ  of  inquiry,  to  be  satisfied  with 
slighter  evidence  than  on  a  trial. 

In  consequence,  however,  of  the  strict  necessity  for  proving 
each  item  of  claim  on  an  inquiry  in  an  action  of  assumpsit. 


(a)  Chapman  ▼.  Hickty  2  Dowl.  641.  (c)  Chapel  v.  Bkktt,  t  Cromp.  &  M, 

(6)  K^tJitams  V.  Cooper,  3  Dowl.  204.         214. 
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CHAP.  XIX.    which  is  avoided  in  an  action  of  debt,  it  is  advisable,  when 
Vy  default/  practicable,  to  adopt  the  latter  form  of  action.    It  has  been  re- 

cently  held,  that  a  judgment  by  default  may  be  signed  on  soch 

a  holiday  as  has  merely  been  established  for  the  relief  of  the 
officers,  but  who  may  still  waive  the  day  of  leisure,  {b) 

Utility  of  plea        When  a  defendant  in  an  action  of  assumpsit,  or  corenant,  is 
•it"e"crrM  to  "^*  prepared  to  pay  the  money  into  Court,  and  the  declaration 
the  sustainable    coutains  not  Only  the  recoverable  claim,  but  also  others  clearly 
Sff 'a''2im"'and  "^*  sustainable,  then  it  may  be  advisable  to  plead  only  to  the 
letting  the         latter,  and  let  the  plaidtiiFsign  judgment  by  default  as  to  the 
Jiidginent*by      former,  in  which  case  the  plaintiff  must  either  enter  a  nolle 
nil  dicit  in         prosequi  as  to  the  unsustainable  part  of  his  claim,  or  will  pro- 
ceed to  issue  and  trial  at  the  peril  of  costs  as  to  the  latter;  or 
the  defendant  may,  to  avoid  the  costs  of  an  inquiry,  confess 
the  action  as  to  part,  and  as  to  named  damages,  and  plead  as 
to  the;,  residue;  but  then  immediately  execution  for  the  sum 
confessed  might  issue. 

Recent  enact-         The  principal  and  most  important  recent  regulation  respcct- 

4*c°'7^thit^'   ing  judgments  by  default  and  writs  of  inquiry  is,  that  in  1  W. 

writs  of  inquiry  4^  c.  7,  scct.  1,  which  aJtcT  reciting  that  the  judgment  and  ex- 

aWein  wcfllion,  ^cutions  in  actions  brought  in  the  Courts  of  law  at  Westmln- 

aiid  immediate     gter,  are  oftcu  delayed  by  reason  of  the  interval  between  the 

execution  had,    terms,  cnacts,  **  that  any  torit  of  inquiry  of  damages  to  be  issued 

iM/ets,&c.         «  ng  Qf  by  either  of  those  Courts,  by  whatever  form  of  process 

''  the  action  may  have  been  commenced,  (d)  may  be  made  re- 

"  turnable  and  returned  on  any  day  certain  in  term  or  vaea- 

"  tion,  to  be  named  in  such  writ,  and  thereupon  at  the  return 

"  thereof  a  rule  for  judgment  may  be  given,  {e)  costs  taxed, 

''  final  judgment  signed,  and  execution  issued  forthwith,  unless 

"  the  sheriff  or  other  oflScer  before  whom  the  same  may  be  ex- 

"  ecuted^  shall  certify  under  his  hand  upon  such  writ,  that 

"judgment  ought  not  to  be  signed  until  the  defendant  shall 

"  have  had  an  opportunity  to  apply  to  the  Court  to  set  aside 

"  the  execution  of  such  writ,  or  one  of  the  judges  of  the  said 

"  Courts  shall  think  fit  to  order  the  judgment  to  be  stayed  untO 

'*  a  day  to  be  named  in  such  order :  Provided  always,  that  in 

"  case  the  signing  of  judgment  on  such  writ  shall  be  postponed 


(6)  Benmtt  v.  Fdter,  %  Crom.  &  J.  at  Westminster,  thoogh  not 

6f2.  there. 

(c)  And  see  forms  of  pleas,  3  Chilty  on         (e)  Since  rendered  anneeessary  br  the 

Pleading,  5th  ed.  909  and  1030  a,  6th  ed.  Reg.  Gun.  Hil.  T.  %  W.  4,  r.  67 ;  Jerrii'i 

{d)  SembUt    therefore  this  enactment  Rules,  60,  note  (9^. 
extends  to  actUmt  removed  into  either  Court 
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"  by  reason  of  such  certificate  or  order,  or  by  the  choice  of  the    CHAP.  xix. 
*'  plaintiff  or  otherwise,  and  judgment  shall  be  afterwards  signed  ^^-  Jwdowent 

"  thereon,  such  judgment  shall  be  entered  of  record  as  of  the  '- 

*^  day  of  the  return  of  such  writ,  unless  the  Court  shall  other- 
*^  wise  direct."  The  4th  section  authorizes  the  Court  to  grant 
a  new  writ  of  inquiry.  The  6th  section  suspends  the  taxation 
of  costs  between  the  last  day  of  August  and  Slst  October  in 
every  year. 

Before  the  3  &  4  W.  4,  c.  4S,  sect.  16,  when  a  judgment  on  The  enactroents 
demurrer  or  by  default  had  been  obtained  on  a  bond,  and  it  c"4f  m)^'*' 
became  necessary  to  suggest  breachesi  the  truth  of  the  same  and  writs  of  ingoiry 
the  consequent  damages  must  have  been  tried  and  assessed  by  a  jtm^c*,  and 
jury  before  oneof  the  judges;  but  that  they  deemed  it  unneces-  a««»»i««* «/ 
sary,  the  3  &  4  W.  4,  c.  42,  sect.  16,  after  reciting  that^  **  And  executed  before 
"  it  would  lessen  the  expense  of  trials  and  prevent  delays  if  such  ***®  "^^^^ff* 
*^  writs  of  inquiry  as  hereinafter  mentioned  were  executed,  and 
*^  such  issues  as  hereinafter  mentioned  were  tried  before  the 
**  sheriff  of  the  county  where  the  venue  is  laid,"  therefore  enacts, 
*^  That  all  writs  issued  under  and  by  virtue  of  the  statute  8  8c 
''  9  W.  3,  c.  11,  sect.  8,  shall,  unless  the  Court  where  such  ac- 
'^  tion  is  pending,  or  a  judge  of  one  of  the  said  superior  Courts, 
**  shall  otherwise  order,  direct  the  sheriff  of  the  county  where 
''  the  action  shall  be  brought,  to  summon  a  jury  to  appear 
*^  before  such  sheriffs  instead  of  the  justices  or  justice  of  assize 
*'  or  nisi  prius  of  that  county,  to  inquire  of  the  truth  of  the 
''  breaches  suggested,  and  assess  the  damages  that  the  plaintiff 
'^  shall  have  sustained  thereby ;  and  shall  command  the  said 
'*  sheriff  to  make  a  return  thereof  to  the  Court  from  whence 
*'  the  same  shall  issue,  at  a  day  certain  in  term  time  or  in  vaca- 
'*  tion,  in  such  writ  to  be  mentioned ;  and  such  proceedings 
**  shall  be  had  after  the  return  of  such  writ  as  are  in  the  said 
''  statute  in  that  behalf  mentioned,  in  like  manner  as  if  such 
'*  writ  had  been  executed  before  a  justice  of  assise  or  nisi 
"  prius." 

Sect.  17  directs  certain  issues  also  to  be  tried  before  the  she** 
riff,  as  will  hereafter  be  noticed. 

Sect.  18  enacts,  *'  That  at  the  return  of  any  such  writ  qfin^  upon  there- 
"  quiry,  or  writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  fuf^of  *w"tof 

■*       *' '  ^  ^  '  inquirj^  or  a 

*'  costs  shall  be  taxed,  judgment  signed,  and  execution  issued  trial  of  issoes, 
*^  forthwith,  unless  the  sheriff  ox  his  deputy,  before  whom  such  i°gne"drunleM! 
"  writ  of  inquiry  may  be  executed,  or  such  sheriff,  deputy,  or  &c. 
"  judge  before  whom  such  trial  shall  be  had,  shall  certify  under 
**  his  hand  upon  such  writ  that  judgment  ought  not  to  be 
^*  signed  until  the  defendant  shall  have  bad  an  opportunity  to 
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CHAP.  XIX.  *'  apply  to  the  Court  for  a  new  inquiry  or  trial,  or  a  judge  of 
Yv  Default!  "  any  of  the  said  Courts  shall  think  fit  to  order  that  judgment 

"  or  execution  shall  be  stayed  till  a  day  to  be  named  in  such 

"  order,  and  the  verdict  of  such  jury,  on  the  trial  of  such  issue 

*'  or  issues,  shall  be  as  valid  and  of  the  like  force  as  a  verdict  of 

Sheriff  IS  to       "  a  jury  at  nisi  prius;  and  the  sheri£f  or  his  deputy  or  judge, 

hate  tbcifke*     "  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the 

powers  as  *'  like  powers  with  respect  to  amendment  on  such  trial  as  are 

prius* ** ""'      "  hereinafter  given  to  judges  at  nisi  prius." 

ProTisions  of  1       •^®^^'  19provides,  "  That  the  provisions  contained  in  the  sta- 

w.  4.  c.  r,  to     "  tute  1  W.  4,  c.  7,  sect.  1,  (/)  shall,  so  far  as  the  same  are  ap- 

wriuuf  inquiry  "  pHcablc  thereto,  be  extended  and  applied  to  judgments  and 

and  issues.        u  executions  upon  such  writs  of  inquiry  and  writs  for  the  trial 

"  of  issues  in  like  manner  as  if  the  same  were  expressly  re- 

**  enacted  herein." 

Sheriffs  to  Dame      And  sect.  20  enacts,  "  That  the  sheriflf  of  each  county  in 

reswliuinL^n.  "  England  and  Wales  shall  severally  name  a  sufficient  deputy, 

don.  *^  who  shall  be  resident  or  have  an  office  within  one  mile  from 

"  the  Inner  Temple  Hall,  for  the  receipt  of  writs,   granting 

*'  warrants  therein,  making  returns  thereto,  and  accepting  of 

'*  all  rules  and  orders  to  be  made  on  or  touching  the  execution 

"  of  any  process  or  writ  to  be  directed  to  such  sheriff." 

We  will  now  notice  the  other  recent  rulesi-  enactments,  aod 

decisions  relating  to  judgments  by  default. 

Rules  of  Hil.         The  Reg.  Gen.  Hil.  Term,  2  W.  4,  contains  several  rules 

^laui^to^ud'-  '®'*^^"g  *°  judgments  by  defaults,  &c.     Reg.  Gen.  66,  orders 

ment  by  de-      that  '^  judgment  for  want  of  a  plea  after  demand  may  in  all 

**  "  cases  be  signed  at  the  opening  of  the  office  in  the  afternoon 

bL°ri  ^d."*^  "  ^f  *^  ^y  ^f^^  ***^  ^"  y9h\ch  the  demand  was  made,  but 
"  not  before."  This  rule  assimilates  the  practice  of  King's 
Bench  and  Exchequer  to  that  in  Common  Pleas,  for  before 
this  rule,  in  King's  Bench  the  plaintiff  had  always  to  wait 
twenty-four  hours  after  his  demand  of  plea,  exclusive  of  Sun- 
day, which  gave  rise  to  much  discussion  and  uncertainty  re- 
specting the  time  of  demand,  and  when  the  twenty-four  hours 
expired,  but  now  in  all  the  Courts,  even  if  the  demand  of  plea 
were  not  until  just  before  nine  o'clock  in  the  evening,  the 
plaintiff  may  sign  judgment  in  the  afternoon  of  the  next  day^ 
unless  in  the  interim  the  defendant  has  pleaded,  (g) 

Reg.  67  orders  that,  '^  after  the  return  of  a  writ  of  inquiry, 
^'  judgment  may  be  signed  at  the  expiration  of  four  days  from 


(J)  Ante,  674. 

{g)  See  the  previoas  practice,  Tidd,  9th  cd.  477;  Jerris's  Rale»,  59,  n.  (j). 


Digitized  by 


Google 


BETWEEN  DECLARATION  AND  PLEA.  677 

"  such  return^  and  after  a  verdict  or  nonsuit  on  the  day  after  CHAP.  XTX. 

VI.  JUDGIIBNT 

BY  Default* 


*'  the  appearance  day  of  the  return  of  the  distringas  or  habeas  Y^*  Ju^dgmbnt 


it 


corpora,  without  any  rule  for  judgment;" (^)  which  rule  as- 
similates the  practice  of  K.  B.  to  the  previous  practice  in 
C.  P.  and  Exchequer.  Before  this  order  (67)  it  was  necessary 
in  K.  B.  to  give  a  rule  before  final  judgment  on  the  inquisi- 
tion could  be  signed;  but  in  C.  P.  and  Exchequer^  though 
the  plaintiff  was  required  to  wait  the  four  days,  yet  no  rule  was 
necessary,  {k) 

Reg.  101  orders  that  "  there  shall  be  no  rule  for  the  sheriff 
"  to  return  a  good  jury  upon  a  writ  of  inquiry ,  but  an  order 
"  shall  be  made  by  a  judge  upon  summons  for  that  purpose." 
Before  this  order,  in  C.  P.  a  special  rule  was  necessary,  though 
absolute  in  the  first  instance;  and  in  K.  B.  the  application  for 
a  good  jury  upon  an  inquiry  was  a  common  motion,  drawn 
up  on  counsel's  signature.(f)  It  will  be  observed  that  both 
those  proceedings  were  attended  with  expense,  without  the 
opponent  having  an  opportunity,  of  resisting  the  application,  or 
the  Court  or  a  judge  exercising  any  judgment  in  allowing  the  ap- 
plication ;  but  now  the  rule  requires  the  actual  decision  of  a 
judge  at  chambers,  if  the  summons  be  opposed. 

Reg.  105  orders  that  "  after  judgment  by  default,  the  entry 
^' of  any  subsequent  continuances  shall  not  be  required.''  This 
last  rule  assimilates  the  practice  of  K.  B.  to  the  former  prac- 
tice in  C.  P.  {k)  But  still  if  it  should  be  necessary  to  state  any 
fact  that  has  recently  occurred^  as  a  death,  or  change  of  at- 
torney, pending  the  suit,  the  facts  may  be  stated  as  having  oc- 
curred at  the  proper  date,  by  adopting  the  language  of  former 
entries  of  an  imparlance  or  continuance,  according  to  the  state 
of  the  cause,  and  as  suggested  in  a  subsequent  page.  (I) 

When  the  plaintiff  is  entitled  to  sign  judgment  by  default,  The  practical 
and  the  defendant's  appearance  has  previously  been  entered,  P/ocwdings  od 

fvntfift  J  wig" 

the  plaintiff's  attorney  makes  what  is  termed  an  Incipitur  of  mmt  by  de- 
the  declaration  on  paper,  and  an  Incipitur  on  the  roll,  and  •^***'*' *^' 
these  are  to  be  taken  to  the  clerk  of  the  judgments  (or  in  C.  P. 
to  the  prothonotary,)  who  will  sign  the  interlocutory  judgment, 
and  as  evidence  of  that  o£Scial  act,  will  sign  the  judgment,  and 
mark  the  judgment  paper ;  so  that  the  Court  itself  does  not 
pronounce  any  interlocutory  judgment,  and  the  same  is  signed 
as  a  matter  of  right,  though  by  an  officer  regularly  authorized 
for  the  purpose. 

(h)   See  pre vioas  practice,  Tidd,  9th  Rules,  7],  n.  (c). 

ed.  581,  90S;  Jervis's  Rules,  60,  n.  (9).  (i)  See  form  suggested,  po$f, 70 1 ,  note 

(»)  See  former  practice,   Tidd,  485,  (s),  and  see  Tiidex  of  this  volume,  tit  Sag- 

486,  676»  787 ;  Jervis's  Rules,  70,  n.  (y).  gestion. 


(Jk)  Tidd,  569,  678;  and  see  Jervis's 
VOL.  III.  X  X 
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CHAP.  XIX.       The  judgment  having  been  thus  signed^  the  phdntiflTg  at- 
8Y  Default.^  tomey  next  issues  the  writ  of  inquiry  when  necessary,  as  is  usual 
Issuing  writ  of   '"  actions  of  assumpsit,  (except  on  bills,  notes  or  checks,  or  other 
inqairjr.  cases  referred  to  the  Master  to  compute,  presently  stated,)  oove* 

nant  and  actions  for  torts,  as  case,  trover,  or  trespass,  and  in  a& 
tions  of  debt  on  bond,  conditioned  for  the  performance  of  any 
other  acts  than  a  single  payment  of  money.  The  writ  of  in- 
quiry is  usually  engrossed  on  parchment,  and  is  sealed  at  the 
proper  office,  upon  which  the  small  fee  of  7d.  is  paid,  hi 
C.  P.  it  is  to  be  signed  by  the  prothonotary,  bat  in  K.  B.  this 
is  not  necessary.  It  may  we  haye  seen  be  made  returnable  on 
a  day  certain  in  vacation.  It  is  usual  to  indorse  on  the  writ  the 
day  it  is  to  be  executed,  being  some  day  before  the  retam  daj, 
and  there  is  an  express  rule  that  the  writ,  when  to  be  executed 
in  London  or  Middlesex,  shall  be  left  at  the  sheriff's  office  the 
day  before  it  is  to  be  executed  at  the  latest; (A)  and  indeed,  as 
well  in  cases  where  under  the  new  rule  a  good  jury  has  been 
applied  for,(/)  as  in  all  other  cases,  even  more  time  should  be 
affi)rded  to  the  under-sheriff.  The  plaintiff's  attorney  is  to  pay 
to  the  under-sheriff,  with  the  writ  of  inquiry,  to  be  executed  m 
London,  1/.  9^.  M.,  and  if  in  Middlesex,  IL  lOs.  4td.  and  if  in 
any  other  county,  II.  lis.  6J.,  and  in  each  case  4fd,  additioiul 
for  each  witness.  The  under-sheriff  thereupon  summons  the 
jury  who  are  to  execute  the  inquisition. 
Ofagoodjary.  If  the  judge  has  upon  appUcation  under  Reg*  Gen.  HiL 
Term,  2  W.  4,  reg.  101,  made  his  order  for  an  inquisition  before 
a  good  jury,  the  under-sheriff  is  to  summon  a  better  sort  of 
common  jury,  and  the  costs  of  such  good  jury  are  usually  al* 
lowed  to  the  plaintiff,  (m) 
0(  notice  of  in-  F^om  the  books  on  Practice  it  will  be  obvious  that  the  suffi- 
quiry.continu-  cicncy  of  the  notice  of  inquiry,  and  the  continuance  and  couh- 
andctfitnt^-  tcrthand  thereof,  are  frequent  subjects  of  litigation,  (it)  and  to 
•wfM?,  those  works  we  must  here  refer.     The  general  rule  in  all  the 

Courts  is,  that  if  the  venue  be  laid  in  London  or  MiddleseXi 
and  the  defendant  live  within  forty  computed  miles  from 
London,  it  suffices  to  give  eight  days*  notice  to  the  defendant 
of  executing  the  writ  of  inquiry,  exclusive  of  the  day  of  giving 
the  notice,  and  inclusive  of  the  day  on  which  the  inquiry  is  to 
be  executed;  and  the  same  eight  days*  notice  is  sufficient 
when  the  venue  is  laid  in  any  other  county.    But  when  the 

(k)  Reg.  Hit.  Term,  23  Geo.  3,  K.  B.  S.  C.    See  previoai  practice,  C*bat  r. 

and  C.  P.  Gordon,  2  M.  &  R.  1«4,  128. 

(0  As  ante,  677,  Reg.  Gen.  Hil.Ternb  (n)     Tidd.   9th  ed.  676   to  578;  « 

2  W.  4,  reg.  101.  Arch.  K.  B.  4th  cd.  595 ;  ChiUj.  Sob- 

(m)  WiUdnson  ▼.  Malin,   1  Crom.  &  nwy  Prac.  125  to  127,  fally  as  to  7^ 


Mees.  238  j  3  Tyrw.  256 ;  I  Dow).  630, 
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▼enne  is  laid  in  London  or  Middlesex  and  the  defendant  lives  CHAP.  XIX. 
above  forty  computed  miles  from  London,  then  there  must  be  ^^-  Jy»o*«««T 

•^  *  BY  Default. 

fourteen  days'  notice  of  inquiry,  although  ten  days'  notice  of 

trial  of  an  mtr^  joined  would  in  such  case  suffice,  (o) 

As  since  the  1  W.  4,  c.  7,  s.  1,  and  the  3  &  4  W,  4,  c,  48,  xbe  execution 
writs  of  inquiry  may  in  all  cases  not  only  be  executed  before  a  cT'^f  «^'/ 

,  .  inquiry  and  at' 

sheriii  in  the  vacation,  but  the  judgment  and  exeetttion  thereon  tendance  of 
will,  as  of  coursey  be  immediate^  wUess  the  sheriff^  can  be  in-  '^"'^ ' 
duced  to  certify  that  the  defendant  ought  to  have  time  till  the 
next  term,  either  to  move  in  arrest  of  judgment,  or  for  a  new 
trial,  or  unless  a  single  judge  can,  on  application,  be  induced 
so  to  certify,  (/?)  it  will  frequently  be  advisable,  in  cases  of  the 
least  difficulty  or  doubt  on  any  point  of  law,  to  have  the  as- 
sistance of  counsel  on  behalf  of  a  defendant,  first  giving  early 
notice  of  the  intention  to  retain  such  counsel,  to  the  plaintiff's 
attorney.  It  will  also  be  advisable  to  be  prepared  with  an  qffl^ 
tHavit  of  facts,  sufficient  to  induce  the  sheriff  or  a  judge  to  in- 
terfere to  suspend  immediate  execution.  The  practice  on  that 
occasion  will  be  nearly  similar  to  that  to  be  observed  in  order 
to  induce  a  learned  judge  not  to  authorize  immediate  execution 
after  the  trial  of  an  issue,  and  will  therefore  be  considered  in 
that  part  of  the  work. 

It  will  here  be  proper  to  notice  a  few  recent  decisions  rela-  Recent  deci- 
tive  to  judgments  by  default  and  notices  of  inquiry;  and  first  it  "**°'* 
seems  that  there  is  a  file  on  which  the  inquisition  and  subse- 
quent proceedings  thereon  are  filed,  and  a  fee  for  so  filing  them  is 
charged  and  allowed  to  a  plaintiff's  attorney.  It  has  been  de- 
cided that  a  writ  of  inquiry  having  been  executed,  and  a  de- 
fendant taken  in  execution  in  vacation,  under  the  1  W.  4,  c.  7, 
8.  1,  the  plaintiff's  attorney  should  file  the  inquisition  and  suIh 
sequent  proceedings,  or  suffer  them  to  be  copied,  in  order  to 
give  the  defendant  an  opportunity  of  inspecting  them,  so  as  to 
ascertain  whether  there  be  any  ground  for  arresting  the  judg- 
ment under  sect.  4;  and  where  the  plaintiff's  attorney  refused 
to  file  such  inquisition  and  proceeding,  he  was,  on  a  rule  nisi, 
compelled  to  do  so  with  costs,  (jf) 

'  It  has  also  been  decided  that  where  a  defendant  is  under 
terms  of  taking  short  notice  of  trial,  he  is  not  thereby  bound  to 
take  short  notice  of  inquiry,  (r)  and  therefore  where  a  defend- 
ant prays  an  extension  of  his  time  of  pleading,  or  other  favour, 
the  plaintiff's  attorney  will  do  well  to  pray  that  he  may  also  be 

(o)  See  Cbitty's  Summary  of  Practice,         (q)  Townsend  v.  Bums,  S  Tj^rw.  104. 
185,  fully  as  to  the  time.  (r)  Stevens  v.  Pell,  2  Crom.  &  M.  4J1 ; 

(p)  Ante,  vol.  iii.  93,  94.  4  Tjrw.  267 ;  ^  Dowl.  355,  S.  C. 

XX  2  r^  T 
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CHAP.  XIX.  required  to  take  short  notice  of  inquiry,  (r)  But  where  eigbt 
^Y  Defaolt.'  ^*y^'  notice  of  executing  a  writ  of  inquiry  were  given,  instead 
of  fourteen,  it  was  held  that  the  defendant  ought  immediately 
to  return  the  same  to  the  plaintiflTs  attorney,  with  notice  of 
the  irregularity  in  his  proceeding,  (r)  and  he  having  neglected  to 
give  any  explicit  notice,  was  refused  costs,  though  the  inqui- 
sition was  set  aside,  (r)  Where  neither  the  process  nor  the  de- 
claration had  been  personally  served  on  the  defendant,  and  the 
defendant  had  not  appeared  to  the  writ  of  summons,  but  a  dis- 
tringas had  been  obtained,  and  a  judge's  order  for  entering  an 
appearance  for  the  defendant  sec.  stat,  and  on  application  at 
the  defendant's  residence,  the  people  there  refused  to  state 
where  he  was  gone,  and  thereupon  the  Court  had  given  leare 
to  stick  up  notice  of  the  declaration  in  the  o£Bce,  and  leave  a 
copy  at  such  house  afterwards ;  the  Court,  on  application  for 
leave  to  serve  a  notice  of  inquiry,  by  sticking  it  up  in  the  of- 
fice, and  leaving  a  copy  at  such  the  defendant's  last  resi- 
dence, granted  a  rule  that  sticking  up  the  notice  of  inquiry  in 
the  office  and  leaving  a  copy  at  the  defendant's  last  place  of 
residence  should  be  good  service,  unless  cause  was  shown  within 
a  week,  (s) 

0(  getting  atide       ^^  general  if  a  defendant  do  not  plead  in  due  time,  the  plain- 
ajudgmeniby   ^jjp'g  attorney,  at  the  opening  of  the  o£Bce  in  the  subsequent 

default,  when  --i^r  *ri  i 

imgaiar  or  re.    aftemoon,  may  sign  judgment  as  for  want  of  a  plea,  unless  a 
S"**'**  plea  in  bar  has  in  the  meantime  been  pleaded,  and  which  the 

plaintiff*  in  that  case  is  bound  to  accept,  though  delivered  after 
the  time  for  pleading  has  expired,  (t)  But  if  the  defendant's 
attorney  deliver  a  plea  in  abatement  after  the  expiration  of 
the  four  days  within  which  it  must  be  regularly  pleaded,  or  omit 
to  make  the  requisite  affidavit,  it  may  be  treated  as  a  nullity,  and 
it  will  be  advisable  to  return  it.  (ti)  So  if  the  defendant  be 
under  terms  of  pleading  issuably,  and  demur  specially  merel; 
in  respect  of  a  technical  objection,  or  deliver  any  odier  plea  not 
issuable  within  the  terms  of  the  order,  the  defendant  may  sign 
judgment ;  though  we  have  before  seen  that  the  safer  course 
b  to  apply  for  leave  to  do  so.  So  if  a  special  plea  requiring 
counsel's  signature  be  delivered  unsigned,  it  may  be  treated  as  a 
nullity,  and  judgment  signed. 


(r)  Stevens  ▼.  Pell,  3  Croro.  &  M.  421  ',  (t)  AmpMit  ▼.  Temple,  STyr.  31t ;  i 

4  Tyr.  «67  ;  2  DowL  355.  S.  C.  Crorop.  &  J.  S58,  S.  C. 

(i)    Wattan  ▼.  Delertnx,  %  Crom.  &  M.  (u)  NolUken  v.  Setem,  2  Cromp.  &  J- 

4t5;  2  Dowl.  396;  4  Tyrw.  266 .  S.  C. ;  333  3  1  DowL  320. 


ante,  vol.  iii.  296  j  post,  705,  (a). 
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In  all  these  cases,  however,  of  regular  judgments  by  defauU,  CHAP.  XIX. 
if  a  defendant  apply  promptly  upon  a  sufficient  affidavit  of  me-  ^^^  Default.^ 
rits(x)  to  set  aside  the  judgment,  whether  interlocutory  in 
assumpsit  or  final  in  debt,  the  Court  or  a  judge  will  almost  as  of 
course  set  aside  such  judgment  on  payment  of  costs  and  plead- 
ing an  issuable  plea^  and  agreeing  to  take  short  notice  of  trial, 
(and  to  which  the  plaintiff's  attorney  should  take  care  to  have 
added  short  notice  o(  inquiry,)  and  any  other  reasonable  terms 
the  Court  or  judge  may  in  each  case  think  fit  to  impose,  as  ad- 
mitting handwriting,  &c.  and  sometimes  giving  judgment  of  the 
term.  Most  of  these  points  will  be  considered  when  we  speak 
of  the  practice  relating  to  a  defendant's  pleading. 

If  the  judgment  has  been  irregularly  signed,  then  of  course  j 

the  Court  will,  on  a  prompt  application,  set  it  aside ;  and  if  the  I 

irregularity  and  the   practice  upon  the  point  be  clear,    the  j 

Courts  will  make  the  plaintiff  pay  costs  almost  of  right,  or  rather 
of  course,  (y)  It  is  in  general  advisable,  however  irregular  the 
judgment  may  have  been,  to  swear  to  a  good  defence  tin  the 
merits,  whenever  the  facts  will  justify  the  so  swearing,  as  na- 
turally more  strongly  inclining  the  Court  in  favour  of  the  appli- 
cation. 


When  a  defendant  has  suffered  judgment  by  default  to  a  vii.  of  Rrfm^ 
declaration  containing  a  count  upon  a  Bill  of  Exchange,  Pro-  M^J^norPro- 
missory  Note,  Check  on  a  Banker,  Mortgage  Deed,  Lease,  or  thotwtary,  to 
contract  for  Rent,  or  payment  of  an  Annuity,  or  in  an  action  on  **™'^'''  **^' W 
an  Award  merely  for  the  payment  of  money,  although  the  plain- 
tiff  may  still  execute  a  writ  of  inquiry,  (a)  yet  it  has  long  been 
the  practice  to  adopt  the  less  expensive  and  more  expeditious 
course  of  referring  such  claim  to  the  master  or  prothonotary  of 
the  Court,  to  ascertain  and  fix  by  his  allocatur  the  amount  of 
the  principal  money  and  interest  that  may  be  payable,  and  to 
tax  the  plaintiff's  costs ;  but  in  these  cases,  if  the  declaration 
contain  any  count  or  breach  upon  any  other  description  of 
claim,  there  must,  before  final  judgment,  be  an  entry  of  nolle 
prosequi  relating  to  the  same.    In  these  cases,  after  interlocu- 


(x)  See  requisites,  ante,  543,  544%  ed.  600  to  604. 

(3()  PerDanipier.J.  lChittjr'8R.398,         (a)  Where  it  appears  doubtful   how 

399,  in  note  ;  and  ante,  597  to  601.  much  remains  due,  the  Court  will  still 

t)  See  the  practice  in  these  cases,  direct  a  Court  of  ioauiry,  Jardme  v.  Wil- 


ridd, ! 


,  9th  ed.  570  to  573 ;  2  Arch.  K.  B.      liana,  7  Law  Journal,  page  31,  Mich.  T. 

4th  ed.  590,602,  603;  T.  Chi tt^'s  Forms,     1828,  K.  B.;  Chitty  on  Bills,   8th  ed. 
Sd  ed.  405  to  407  ;  Cbitty  on  Bills,  8th      802,  addenda. 
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CHAP.  XIX. 

VII.    RUER- 
SNCB  TO 

Master,  &c. 
to  compute. 


Of  showing 
cause  against 
the  rule  nisi  tu 
compute. 


tory  judgment  by  default  for  want  of  a  plea,  or  for  not  produc- 
ing the  record  (where  a  plea  of  judgment  recovered  has  been 
pleaded,)  has  been  signed,  or  demurrer  in  &vour  of  the 
plaintiff  given,  the  course  is  to  make  a  concise  affidavit  of  the 
nature  of  the  claim  declared  on,  so  as  to  show  that  the  case  is 
fit  to  be  referred  to  the  master  or  prothonotary,  and  stating 
what  judgment  has  been  signed,  and  thereupon  in  term  time 
counsel  is  instructed  to  move  for  a  rule  nisi  that  the  claim  and 
costs  be  so  referred  to  such  officer,  which  having  been  obtained 
as  of  course,  and  drawn  up  and  duly  served,  then  upon  pro- 
ducing a  sufficient  affidavit  of  the  service  of  the  rule  nisi,  the 
Court  will  make  the  same  absolute,  unless  sufficient  cause  be 
shown  in  due  time.  In  vacation  a  Judge  on  summons,  and 
the  signature  of  counsel,  grants  his  fiat  for  drawing  up  the 
rule.  (6)  The  practice  has  already  been  sufficiently  stated ;  (6) 
and  to  avoid  repetition  we  shall  only  notice  points  and  recent 
decisions  not  before  stated. 

If  in  an  action  against  three  defendants  on  a  note,  they  all 
suffer  judgment  by  default,  service  of  the  rule  nisi  to  compute 
on  one  of  them  suffices,  because  by  such  judgment  they  admit 
they  were  partners  quoad  that  transaction,  and  notice  to  one 
therefore  legally  operates  as  notice  to  all.  (c)  The  circum- 
stance of  a  bill  or  note  having  been  lost,  constitute  no  answer 
to  a  rule  nisi  of  this  nature,  although  the  defendant  may  still  at 
law  be  in  jeopardy,  (d)  But  if  the  Court  be  satisfied  on  the 
behalf  of  a  defendant,  that  there  is  a  fair  question  for  a  jury  as 
to  the  amount  really  due  on  the  bill,  they  will  leave  the  plaintiff 
to  his  writ  of  inquiry,  and  will  not  make  absolute  a  rule  for  re- 
ferring to  the  Master  or  Prothonotary  by  the  usual  rule  to 
compute,  {e) 

No  irregularity  previous  to  or  in  signing  the  interlocutory 
judgment  can  be  shown  as  cause  against  a  rule  nisi  to  compute, 
but  should  be  made  the  subject  of  a  cross  motion  to  set  aside 
such  judgment  for  irregularity,  and  in  the  mean  time  to  stay 
proceedings  on  such  judgment,  and  in  that  case  the  Court  will 
usually  direct  that  both  the  rules  shall  be  brought  on  to- 
gether. {/)  But  the  defendant  may  show  as  cause  upon  affi- 
davit any  fact  which  establishes  either  that  according  to  the 


(b)  Id.  ibid, 

(c)  Figgiiis  V.  Ward,  4  Tyr.  282  j  « 
Dowl.  364 ;  2  Crura.  &  M.  4'*4,  S.  C. 

(d)  Ctarke  v.  QuiTice,  S  Dowl.  26; 
Brown  t.  Missder,  S  M.  &  Sel.  281 ;  Al- 
len V.  Miller,  1  Dowl.  420. 


(e)  Jardine  v.  WiUinms,  K.  B.  Mich. 
T.  A.D.  1828  ;  7 Law  Journal,  51  ;  Ckit. 
00  Uiils,  8th  ed.  802,  addenda. 

if)  iBos.  dc  Pal.  360;  JMorryatt  v. 
Wmkjield,  1  CbiMy's  R.119. 
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Master,  £cc. 

TO  COMPUTl. 


existing  practice  the  instrument  is  not  such  a  claim  as  can  be   CHAP.  XIX, 
referred  to  the  master,  or  that  under  the  particular  circum-   ^^^'  ^"^^- 

'  *  ^  BNCE  TO 

stances  an  inquiry  before  the  sheriff,  attended  by  ivit- 
nesses,  will  be  more  just,  as  in  the  case  before  mentioned, 
where  the  defendant  insisted  he  had  made  payments  on  ac- 
count, and  where  the  defendant's  witnesses  cannot  be  com- 
pelled to'  attend  before  the  master,  nor  can  he  receive  parol 
evidence  without  express  authority,  (g) 


(g)  Jardine  r.  WUlmmt,  tupra,  68S  (e)',  N^y  v.  tUynolds,  1  Harr.  k  Wol.  14. 
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CHAPTER  XX. 

PROCEEDINGS  BETWEEN    DECLARATION    AND   PLEA,   WHERE  THE 
DEFENDANT  ADMITS  THE  ACTION  TO  BE  IN  PART  SUSTAINABLE. 

I.  Of  paj^ing  money  into  Court 684 

II.  Of  rettoriiig  deeds  or  goodi 691 

III.  Of  compounding  a  penal  action    693 


CHAP.  XX.  We  are  next  to  consider  the  practice  in  cases  where  the  defend- 
I.OpPaymbnt  ant  admits  that  he  has  only  a  partial  defence,  but  the  plaintiff 
Damaom  INTO  ^"^  defendant  not  agreeing  upon  the  amount  of  the  claim,  the 
Court,  either  former  wiU  not  consent  to  the  common  summons  or  rule  for  stay- 
common  iaw%r  I'^S  pi'oceedings  on  payment  of  a  named  sum  in  full  for  the  debt 

-^J^^'Ll""***'   and  costs ;  and  thereupon  it  becomes  advisable  for  the  defendant, 

3  &  4  w.  4,  c.    .     ,       .    _  .      V      1    o         1  o    1 

4<.  sect.  21.      (unless  It  be  certain  that  before  the  commencement  ot  the  ac- 

('^  tion  he  made  a  legal  tender  that  can  be  safely  pleaded  in 

bar,)  (6)  to  pay  money  into  Court,  i.  e.  the  amount  of  the  sum 
which  he  is  assured  will  cover  the  utmost  claim,  leaving  the 
plaintiff  at  liberty  to  proceed  for  any  further  claim  at  his  peril. 
At  common  law,  and  before  the  recent  act  3  &  4  W.  4,  c.  42,  s. 
SI,  the  practice  of  a  defendant's  paying  money  into  Court  was 
confined  to  actions  upon  contracts  for  the  recovery  of  a  debt 
which  was  either  certain  in  amount,  or  capable  of  being  ascer- 
tained by  ordinary  computation,  and  without  the  exercise  of 
any  discretion  or  judgment  by  a  jury,  (c)  And  in  a  penal  action, 
at  the  suit  of  a  common  informer,  where  the  declaration  con^ 
tains  several  counts  for  different  penalties,  the  defendant  may 
as  of  right  pay  one  or  several  penalties  into  Court,  and  leave 
the  plaintiff  to  proceed  at  his  peril  for  the  residue,  (d)  But  in 
an  action  for  what  was  termed  general  or  uncertain  damages, 
whether  claimed  for  the  breach  of  a  contract,  (e)  or  for  a  breach 

(a)  See  in  general  Tidd,  9th  ed.  619  (d)  Wehb  ▼•  PwtUr,  2  Strsu  If  17  ;  S 
to  629  ;  f  Arch.  K.  B.  4th  ed.  833  to  Keiijron,  29t ;  Stack  r.  EagU,  t  Bla. 
842.  1052;  Tidd,541. 

(b)  As  to  what  is  or  not  a  legal  tender,  (e)  Hodges  v.  L&rd  JJtchfield,  3  M.  & 
8CC  ante,  vol.  i.  505  to  508.  It  is  always  Scott,  201 ;  2  Dowl.  741,  S.C. ;  bnt  ace 
tftfer  to  poy  money  into  Court  than  to  Smith  ▼.  King,  3  M.  &  Scott,  799;  2 
plead  a  tender,  per  Lord  Tenterdcn,  C.  Dowl,  750,  that,  if  the  particolara  state 
J.  in  Ltathtrdale  ▼.  Sweqittane,  3  Car.  &  a  partictiiar  sum  as  the  extent  of  Uie  ^ 
P.  342.  maget,  the  full  amodnt  as  stated  maj  be 

(c)  Udd.  9lh  ed.  619 ;  IhlUtt  ▼.  £.  I.  paid  into  Court. 


Company,  2  Uurr.  11^0. 
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of  duty  by  a  sheriff  under  an  execution,  (/)  or  for  a  tort  or  in  CHAP.  XX. 
trover  •  or  trespass,  (g)  money  was  not  allowed  to  be  brought  ,'„xo  Court! 
into  Court;  and  one  reason  assigned  was,  that  it  would  be  hard  "  ' 

in  an  action  for  an  injury,  thus  uncertain  in  its  consequences  as 
to  the  amount  of  damages,  to  place  the  plaintiff  in  a  situation 
of  risk  by  his  proceeding  to  trial  in  expectation  of  being  able 
to  prove  facts  sufficient  to  induce  a  jury  to  give  in  damages 
more  than  the  sum  paid  into  Court.  So  that,  supposing  the 
defendant  were  ever  so  well  disposed  in  an  action  for  the 
breach  of  a  promise,  as  in  an  action  against  a  tenant  for  bad 
husbandry,  to  prevent  further  expenses  by  paying  a  sum  even 
twice  exceeding  the  real  damages^  yet  he  could  not  do  so,  but 
must  have  incurred  the  expense  of  a  trial  or  an  inquiry ;  and  the 
law  still  continues  the  same  as  to  theexcepted  injuries  to  the  ab- 
solute or  relative  rights  of  persons,  subject  nevertheless  to  this 
exception,  viz.  that  if  the  plaintiff  has  delivered  particulars  of 
his  demand,  as  in  an  action  for  dilapidations,  limiting  his  claim 
to  £50  or  other  fixed  sum,  then  the  Court  has  permitted  that 
named  sum  to  be  paid  into  Court,  leaving  the  plaintiff  to  pro- 
ceed for  further  damages  at  his  peril ;  (h)  and  there  is  another 
common  law  exception,  viz.  that  in  an  action  of  ejectment  for 
the  forfeiture  of  a  lease  alleged  to  have  been  incurred  by  three 
breaches  of  covenant,  viz.  one  non-payment  of  rent,  and  the 
others  for  assigning  without  license  and  neglecting  to  repair, 
the  defendant  may  pay  the  rent  into  Court,  (i)  So  in  an  action 
on  a  replevin  bond  against  the  sureties,  the  Court  will  stay 
the  proceedings  on  their  paying  into  Court  the  value  of  the 
goods  distrained  and  double  costs,  and  the  costs  of  the  appli** 
cation,  or  if  that  value  exceed  the  amount  of  the  rent  due,  then 
they  will  be  relieved  on  payment  of  the  rent  and  such  costs.  (A) 

Perhaps  one  of  the  most  valuable  of  the  recent  improvements  The  recent  nl- 
in  the  law  is,  that  introduced  by  the  statute  alluded  to,  which  Jerationand 

,      ,  .  .         iraproTcment 

has  very  greatly  extended  the  power  of  paying  money  into  enacted  by  3  flc 
Court  J  provided  in  each  particular  case  the  leave  of  the  Court  *  ^  jj*  e'„^'* 
or  a  judge  be  first  obtained.     This  act,  the  3  &  4  W.  4,  c.  45^  aWing  a  de- 

fendanti  by 

leave  of  CouH 

or  judge)  to  pay 

(/)  WoodgaU   V.  Baldoch,    2  Dowl.  act,  and  common  law  report,  on  whicb  it  Conrt^in"Mt 

256;  Gr(Hnnbridgev.FUtcher,id,3fi$,  was  founded,  in  Bosanqoet's  Rales,  41,   ™?nidac* 

(g)  Gibson  v.  Humphrey,  9  DowJ.  68.  note  38.  The  prior  common  carriers'  act,  ^      ^.v 

(X)  Smith  ▼.  Kiug,  S  Al .  &  Scott,  799 ;  11  Geo.  4,  and  1  W.  4,  c.  68,  sect.  10,  "°"*'  ^^^ 

2  Dowl.  750.  gave  the  defendant  the  power  of  paying 

(t)  Doe  dcro.  StBnley  v.    Towgood,  2  money  into  Court,  in  an  action  for  the 

Bowl.  404.  loss  of  or  injury  to  any  goods  delivered 

(k)  Hunt  V.  Roundf  S  Dowl.  558.  to  be  carried,  a$  rf  courte,  and  without 

(I)  See  valuable  observations  on  this  leave  of  the  Court  or  a  judge. 
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PROCEEDINGS  BETWEEN  DECLARATION  AND  PLEA. 


CHAP.  XX. 
I.  Payments 

xjiTO  Court. 

Enactment  in 
3&4W.4,c. 
42,s.  31,  de- 
fendant to  be 
allowed  to  pay 
money  into 
Court  even  in 
certain  actions 
far  torti  by 
judge's  oi^er. 


Salatary  effect 
of  this  enact- 
ment. 


sect.  SI,  enacts, ''  That  it  shall  be  lawful  for  the  defendant, 
"  M  aU  personal  actions^  (except  actions  for  assauU  and  bai^ 
"  tert/ffaUe  imprisonment,  libely  slander ,  maUdaus  earrett  or 
^*  prosecuiian,  criminal  conversaiion^  or  debauching  of  ike 
"  plaintijgTs  daughter  or  servant,)  by  leave  of  any  of  the  said 
"  floperior  Courts  where  such  action  is  pending,  or  a  judge  of 
<<  any  of  the  said  superior  Courts,  to  pay  into  Court  a  nan  of 
"  money  by  way  of  compensation  or  amends,  in  sncb  manner 
**  and  under  such  regulations  ets  to  the  payment  of  costs  and  the 
**form  ofpleadingf  as  the  said  judges,  or  such  eight  or  more  of 
**  them  as  aforesaid,  shall  by  any  rules  or  orders  by  them  to  be 
**  from  time  to  time^made,  order  and  direct.'* 

This  excellent  enactment  enables  a  defendant,  in  every  per- 
sonal action  excepting  those  abote  enumerated,  upon  disco- 
Tering  that  he  has  not  a  sufficient  defence  to  the  whole  or  a 
part  of  the  claim,  though  for  unascertained  damages,  by  leave 
of  a  judge,  to  pay  a  sum  into  Court  sufficient  to  cover  Ae 
utmost  damages,  it  b  supposed  the  plainti£P  might  recover,  and 
afterwards,  if  the  plaintiflP  should  proceed  to  trial  npon  the 
question  of  the  sufficiency  of  the  sum  paid,  he  will  do  so  at  his 
peril  as  to  the  costs  subsequent  to  the  payment  into  Court.  It 
is  perhaps  to  be  regretted  that  there  are  any  exceptions,  for  if 
there  were  not,  then  many  a  trifling  but  expensive  action  for  an 
assault  or  slander  might  be  stayed  by  a  defendant  paying  5L  or 
other  small  sum  into  Court,  rather  than  incur  the  trouble  and 
expense  of  defending  the  action  to  trial.  In  all  actions  Co 
which  this  statute  extends,  it  will  remove  the  difficulties  that 
occurred  in  staying  proceedings  in  actions  for  unliquidated 
damages,  where  the  defendant  admits  that  he  has  incmrred 
liability,  as  by  a  seizure  or  temporary  detention  ot  property, 
which  he  is  ready  to  give  up,  in  which  cases  sometimes  (though 
not  always  so,)  a  judge  would  stay  the  proceedings  on  retioring 
the  property  and  paying  costs.  (i»)  Since  the  above  statute  a 
defendant,  notwithstanding  the  pendency  of  the  action,  may  re- 
turn the  deeds  or  goods,  or  offer  to  do  so,  and  then  obtam 
the  leave  of  a  judge  to  pay  into  Court  and  plead  the  payment 
of  a  sum  sufficient  to  cover  the  utmost  sum  that  a  jury  would 
afterwards  give  for  the  injury  to  the  property  and  temporary 
detention,  and  the  costs,  after  which  the  plaintiff  would  pro- 
ceed at  his  peril. 


(m)  See  cases,  Tidd,  9th  ed.  544,  545, 
619  t»  6t9 ;  PhiUips  r.  Hayward^  1  Harr. 
&  Wol.  108 ;  3  DowK  36f ,  S.  C. ;  Gift- 


son  ▼.  Hwrnphrty,  S  Dowl*  68.  See  the 
next  section  as  to  staying  prooeedinp  oq 
restoriDg  deeds  or  goods. 
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Before  this  enactment,  and  consequently  before  the  rules  CHAP.  xx. 
thereon  were  promulgated,  the  Reg*  Gen.  of  Hil.  Term,  2  W.  ^^J^^^J^i^' 
4,  r^.  66,  ordered,  that  "  In  all  cases  in  which  money  may  be  xhc  roceni  ge." 
"  paid  into  Court,  leave  to  pay  it  may  be  obtained  by  a  ride  nerai  nhs  re- 
"  bar  ruky*'  which  assimilated  the  practice  in  that  respect  in  menf  on^ncy 
all  the  Courts,  (n)  into  Court. 

Reg.  Gen.  Hil.  Term,  2  W.  4,  reg.  66,  ordered  that,  «  On 
'^  payment  of  money  into  Court,  the  defendant  shall  undertake 
*^  by  the  rule  to  pay  the  costs,  and  in  case  of  non-payment,  to 
"  suffer  the  plaintiff  either  to  move  for  an  attachment,  on  a 
"  proper  demand  and  service  of  the  rule^  or  to  sign  final  judg- 
'*  ment  for  nominal  damages."  Which  regulation  also  assimi* 
lated  the  practice  in  all  the  Courts,  and  enables  a  plaintilBI;  at 
his  option,  to  proceed  by  attachment  for  non-payment  of  the 
costs,  or  to  sign  judgment  for  nominal  damages,  as  Is.,  and 
thereupon  tax  and  issue  execution  for  the  costs,  (o)  It  was  re^ 
cently  held,  that  where  the  defendant  had  paid  1/.  3s.  Td.  into 
Court,  and  such  undertaking  had  been  omitted  in  the  rule,  the 
plaintiff  had  not,  on  that  account,  a  right  to  put  the  defendant 
to  the  expense  of  proceeding  to  trial,  especially  as  the  defend- 
ant had  offered  to  abide  the  decision  of  the  Court  upon  the 
disputed  question,  whether  the  plaintiff  was  entitled  to  any 
costs,  (p)  But  all  discussion  on  this  point  is  at  rest,  because 
Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  19,  as  to  paying  money  into 
Court,  and  pleading  the  same,  and  stated  in  the  next  page, 
seems  virtually  to  have  annulled  the  above  rule. 

The  Reg.  104  ordered,  that  ''  Where  money  is  paid  into 
'^  Court  in  several  actions  which  are  consolidated,  and  the 
*^  plaintiff  without  taxing  costs  proceeds  to  trial  in  one  and 
^*  fails,  he  shall  be  entitied  to  costs  in  the  others  up  to  the  time 
"  of  paying  money  into  Court." 

Next  in  order  of  time  was  the  above  act,  3  &  4  W.  4,  c.  42,  The  Reg.  Gen. 

Hil   Term  A 

sect.  21,  and  afterwards  were  promulgated  the  general  rules  w.  4,  relative 
thereon  as  follows,  viz.  Reg.  Gen.  Hil.  Term  4  W.  4,  r.  17,  or-  ^  paymenu 

...  of  money  into 

dered,  '^  That  when  money  is  paid  into  Court  such  payment  Coort. 

**  shall  be  pleaded  in  all  cases,  and  as  near  as  may  be  in  the  Reg.  ir.  The 

"  following  form,  mutatis  mutandis.  S^Tnto'cou^rt' 

^ , in  all  cotes  is  to 

hepUaded 

(n)  See  Tidd,  62f ;  Jerris's  Riiies»  56,         (9)  See  oblert ations  en  this  rate  and  specially  in  the 
note  (e).  form  of  plea,  Bosanquet's  Roles,  41 »  4f,  form  prescribed. 

(0)  Jervis's  Roles,  56,  57,  note  (f);     note  38  to  40;  id.  Precedents  97,  lOT,  (q) 
Tidd,  6t6,  637.    In  S  Arch.  K.  B.  4ib     1«3 ;  and  see  forms  of  plea  and  replica- 
ed.  837,  note  (a),  it  is  soggested  tliat  this      tion,  Clark  v,  Nicholtan,  6  Car.  &  P.  712; 
mle  is  rirtoalty  snpersecjed  by  that  of     1  G«lc,  SI ;  3  Dowl.  454,  S.  C.    And  see 
Hil.  Term,  4  W.4  reg.  19.  bad  forms,  Skarman  ▼.  Stevenson,  1  Gale, 

(p>  Jones  ▼.  Owen,  t  Crom.  k  Jerr.  74;  3  Dowl.  709;  Cmn  t.  Stntnwn,  1 
476.  Gale,  75. 
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CHAP.  XX. 
!•  Paymbnts 

INTO  Court. 

Prescribed  plea 
of  payment  into 
Court. 


CD.  ^ 

ats.     i 
A.B.  3 


The 


day  of  - 


The  defendant  by his  attorney  [(n- '  in  per- 
son^ &c.']  says  that  the  plaintiff  ought  not  further 
"  to  maintain  his  action,  because  the  defendant  now  brings 

"  into  Court  the  sum  of  £ ,  ready  to  be  paid  to  the  plain- 

''  tiff;  and  the  defendant  further  says  that  the  plaintiff  has 
'^  not  sustained  damages,  [or  in  actions  of  debt  '  that  he  b 
*^  not  indebted  to  the  plaintiff*]  to  a  greater  amount  than  the 
'^  said  sum,  &c.  in  respect  of  the  cause  of  action  in  the  declara- 
*'  tion  mentioned,  and  this  he  is  ready  to  verify;  wherefore  he 
"  prays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
"  action^ 
Reg.  18  orders  that  "  No  rule  or  judge's  order  to  pay  money 

™*^monJ^Ynto  "  ^"^^  ^^^^^  ^^^^^  ^  necessary  except  under  the  3  &  4  W.  4, 

"     ■  "  c.  42,  s.  21 ;  but  the  money  shall  be  paid  to  the  proper  officer 

"  of  each  Court,  who  shall  give  a  receipt  for  the  amount  in  the 

*'  margin  of  the  plea,  and  the  said  sum  shall  be  paid  out  to 

'*  the  plaintiff  on  demand." 

Reg.  19  orders  that  "  The  plaintiff,  after  the  delivery  of  a 
'^  plea  of  payment  of  money  into  Court,  shall  be  at  liberty  to 
''  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  in 
'^  full  satisfaction  and  discharge  of  the  cause  of  action  in 
"  respect  of  which  it  has  been  paid  in ;  and  he  shaU  be  at 
''  liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  case  of 
*'  nonpayment  thereof  within  forty-eight  hours,  to  sign  judg- 
*'  ment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may  replf 
'' '  that  he  hcu  sustained  damages  [or  that  the  defendant  is 
'^  indebted  to  him,  as  the  case  may  (e,]  to  a  greater  amount  thou 
''  the  said  sum ;'  and  in  the  event  of  an  issue  thereon  being 
''  found  for  the  defendant,  the  defendant  shall  be  entitled  to 
'^  judgment  and  his  costs  of  suit." 

Although  we  have  seen  that  the  Reg.  Gen.  Hil.  T.  4  W.  4, 
r.  17,  prescribes  the  forms  of  plea  and  replication,  yet  difficulties 
have  arisen  in  framing  the  former :  (r)  thus,  where  in  indebitatas 
assumpsit  for  money  had  and  received,  and  on  an  account 
stated,  the  defendant,  as  it  was  considered,  incorrectly  pleaded 
first,  as  to  252.  parcel  of  the  monies  mentioned  in  the  declaration 
payment  of  25/.  and  concluded  with  a  verification ;  and  then  as 
to  the  residue  of  thc^  monies  mentioned  in  the  declaration 
pleaded  non-assumpsit,  concluding  to  the  country,  and  the  Court 
on  demurrer  held  the  plea  insufiicient,  as  not  pleaded  accordtog 
to  the  rule ;  {s)  and  the  plea  of  payment  into  Court  should  be 


Reg.  18.  No 


Coart  to  be  ne- 
'  oessary  except 
in  cases  under 
3  &  4  W.  4,  c 
4«,  s.  «1. 

Beg.  19.  Prt- 
tcribed  replica' 
tion  to  plea  of 
payment  of  mo- 
ney into  Court 


Decisions  on 
form  and  requi 
sitesofptaaof 
payment  into 
Cotart. 


(r)  See  the  cases,  ante,  687,  note  (q), 

(i)  AnU,  687,  688 ',  Sharman  t.  Steven^ 

m,  1  Gale,  74;  3  Dowl.  709,  S.C; 


and  Coatu  t.  Steveiu,  1  Oaie,  75 ;  SDs»l- 
784,  S.  C. ;  see  form  of  plea,  SMfn,  688. 
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pleaded  last  and  as  to  tJ$e  residue;  and  the  plea  or  pleas  de-    CHAP.  xx. 
nying  the  other  parts  of  the  claim  should  be  pleaded  first,  {t)    J^fo^CouRx! 


The  payment  into  Court  must  be  pleaded^  or  otherwise  the  de- 
fendant will  not  be  entitled  to  costs,  although  he  has  paid  more 
than  sufBcient.  {u) 

Before  the  late  act,  3  &  4  W.  4.  c.  43,  sect.  SI,  the  paying  Consequences 
money  into  Court  was  considered  an  admission  of  the  cause  of  t^Col^^^ 
action  as  laid,  and  in  an  action  against  several  of  a  Join/  liability, 
and  therefore,  where  in  indebitatus  assumpsit  against  several, 
on  an  alleged  joint  contract,  if  money  be  paid  into  Court  generally 
the  defendants  are  estopped  from  proving  that  some  of  them 
were  not  parties  to  the  contract,  even  beyond  the  amount  of 
the  sum  paid  into  Court,  ip) 

If  in  an  action  for  damages,  as  by  a  landlord  against  his  te- 
nant for  the  breach  of  an  agreement  for  good  husbandry,  money 
has,  by  leave  of  the  Court  or  a  judge^  been  paid  into  Court, 
under  the  above  statute  and  rules,  the  defendant  cannot  after- 
wards obtain  leave  to  apply  the  sum  as  paid  in  under  a  plea 
of  tender t  for  the  statute  does  not  alter  the  law  in  other  respects 
so  as  to  enable  a  defendant  to  plead  a  tender ^  excepting  in 
actions  for  money  demands,  (x) 

Where  the  plainti£f  originally  indorsed  a  larger  claim  on  the 
writ  than  he  could  sustain,  and  afterwards  the  defendant  paid 
into  Court  a  less  sum,  being  the  real  debt,  and  the  plaintiff 
took  it  out,  the  Court  will  order  that  the  plaintiff  shall  be 
allowed  only  the  costs  of  his  writ  and  no  subsequent  costs,  the 
defendant  having  originally  offered  to  pay  the  real  debt  and 
costs  of  writ ;  but  the  defendant  should  be  prompt  in  his  appli- 
cation, ijf) 

Where  a  defendant  has  been  arrested  for  more  than  is  due, 
there  is  an  objection  in  that  case  to  the  payment  of  money  into 
Court,  viz.  that  if  the  plaintiff  take  that  money  out  of  Court, 
and  forbear  to  proceed  further,  the  case  is  not  within  the  words 
of  the  43  6.  3,  c.  46,  sect.  3,  and  consequently  the  defendant 
cannot  apply  for  costs  in  respect  of  such  arrest,  (z) 

The  application  to  pay  money  into  Court,  when  of  course  Time  of  p«^- 
and  independent  of  3  &  4  W.  4,  c.  42,  sect.  2,  should  regularly  °d"pISSiS°'* 

_ . _ _    .  _  proceedings, 

(i)  Sharman  v.  Stevenson,  3  Dowl.  709 ;  (y)  HaU  v.  Baker,  «  Dowl.  125 ;  EUis- 

1  Gale,  74,  and  Coattsy/,  Stevens,  iGale,  ton  ▼.  Robinson,  2  Croni.  &  M.  343;  f 

75,  S.  P. ;  3  Dowl.  784,  S.  C.  Dowl.  241,  S.C.  and  ante,  toI.  iii.  p.  281, 

(li)  Adlard  v.  Booth,  1  Bing.  N.  C.  693.  note  (n)  and  (m) ;  and  sed  other  cases, 

Iv)  Raoenseroft  ▼.  Wise  and  others,  9  Tldd,9th  ed.  622,  623,  and  2  Arch.K.B. 

Bowl.  676;  1  Crora.  M.  &  Kos.  203,S.C.  4th  ed.  838  to  840. 

(i)  Barrett  ▼.  DeaU,  9  Legal  Observer,  (t)  Rowe  v.  Rhodes,  4  Tjrrw.  219  :  2 

108.  Dowl.  384,  S.  C 
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CHAP.  XX.    ^  made  before  plea  ;  but  it  is  frequently  made,  and  in  masj 
I.  Patmbnti    cases  expressly  authorized,  as  in  actions  against  a  justice  of 

^  peace,  after  plea,  on  obtaining  a  judge's  order  for  that  purpose; 

and  the  Courts  have  given  a  defendant  leave  to  withdraw  the 
general  issue  in  order  to  bring  money  into  Court  and  replead 
it  on  payment  of  costs,  and  thb  even  after  the  granting  a  new 
trial,  (a)  So  if  enough  has  not  been  paid  in  the  first  instance, 
by  leave  a  further  sum  may  be  paid.  (6)  The  money  may  be, 
and  frequently  is,  paid  in  specially  on  a  particular  count,  so  as 
to  enable  the  defendant  to  recover  the  costs  of  defence  as  to 
the  other  counts,  if  abandoned  or  nor  proved  by  the  plaio- 
tiff.(c) 

When  the  money  is  to  be  paid  into  Court  as  of  eowrUj  the 
plea  of  payment  is  to  be  first  prepared,  and  a  copy  made; 
and  we  have  seen  that  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  18,  di- 
rects that  no  rule  or  judge's  order  shall  be  necessary  ;(^  bat 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court, 
who  is  to  give  a  receipt  for  the  money  in  the  margin  of  the 
copy  of  the  plea  to  be  delivered  to  the  plaintiflTs  attorney  in 
I  due  time,  and  to  whom  the  money  is  to  be  paid  on  demand. 

In  cases  where  under  the  8  &  4  W.  4,  c.  42,  sect.  21,  the 
claim  being  unliquidated,  actual  leave  of  the  Court  or  a  judge 
is  necessary,  it  may  be  advisable  to  make  an  affidanit  of  the 
facts  and  to  apply  to  a  judge  by  summons  to  be  served  as  io 
ordinary  occasions ;  and  at  the  time  of  hearing,  such  affidavits 
and  the  declaration  should  be  produced  and  the  object  of  the 
application  concisely  stated.  If  the  judge  make  an  order  it 
must  be  forthwith  drawn  up  and  a  copy  served  on  the  plain- 
ti£f*s  attorney  ;  the  proper  plea  of  payment,  with  other  pleas 
when  necessary,  must  then  be  prepared  and  signed  by  counsel, 
and  taken  with  the  money  and  rule  or  order  pennittiog  the 
payment  into  Court  to  the  proper  officer,  (or  in  K.  B.  to 
the  bankers  of  that  Court,  in  Fleet  Street,)  and  who  will  give 
the  proper  receipt  for  the  money,  and  all  these  documents 
are  then  to  be  taken  to  the  proper  officer,  who  will  write  a 
receipt  on  the  margin  of  the  plea  as  before,  and  then  the  plea 
is  to  be  delivered  to  the  plaintifi^'s  attorney,  (e)  One  great 
utility  in  these  alterations  in  the  practice  is,  that  the  defendant 
need  not  now  in  any  case  as  heretofore  produce  on  the  trial 


(a)  Tidd,  6tl,  en.  (d)  Ante,  688. 

(b)  i  Arcb.  K.B.  4  ed.  8S6.  (e)  As  to  the  subsequent  proceeditt|i* 

(c)  Early  v.  Baumun,  1  Bar.  &  Adol.  see  «  Arch.  K.  B.  4  ed.  SST. 
889 ;  Churchill  v.  Day,  3  Mann.  &  Rj .  71. 
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the  rule  for  paying  the  money  into  Court ;  for  the  replicatidn    CHAP.  XX. 
must  now  admit  such  payment,  and  usually  merely  puts  in    ik^  court! 
issue  whether  or  not  he  has  sustained  greater  damages  than 
the  sum  so  paid. 


We  have  seen  that  the  Courts  in  general,  before  the  3  &  4  ii.  Or  Ri- 
W,  4,  c.  42,  s,  21,  refused  to  permit  money  to  be  paid  into  dbe"s"good8 
Court  in  actions  for  unliquidated  or  uncertain  damages ;(/)  &c.  with 
though  exceptions  were  sometimes  made  in  favour  of  public 
officers  who  had  erred  in  the  performance  of  their  duty,  and 
in  a  few  other  cases.  (^)  So  it  was  the  general  practice  in  an 
action  o{  trover  or  detinue  for  deeds  or  goods  to  refuse  to  stay 
proceedings  on  the  terms  of  the  defendant's  either  bringing  the 
deeds  or  goods  into  Court,  as  in  the  case  of  money,  or  of  his 
delivering  them  up  to  the  plaintiff  and  paying  costs ;  especially 
if  he  insisted  that  they  bad  been  injured,  or  that  he  had  sus- 
tained special  damage  by  the  detention ;  (/#)  saying,  as  to  the 
former  proposition,  that  they  bad  no  warehouse  for  the  re- 
ception of  goods,  {h)  And  in  an  action  against  the  sheriff  by 
assignees  of  a  bankrupt  for  seizing  and  selling  the  bankrupt's 
goods,  the  Court  of  Exchequer  refused,  on  motion,  to  stay  the 
proceedings  on  the  sheriff's  paying  into  Court  the  sum  for 
which  the  goods  sold,  or  restoring  them  in  specie;  there 
being  a  dispute  about  the  value  of  the  goods,  and  it  being 
doubtful  whether,  by  restoring  them,  the  claimants  would  be 
placed  in  the  same  situation  as  before,  (i) 

The  practice,  however,  has  of  late  gradually  changed  in 
favour  of  defendants,  in  cases  where  they  can  return  deeds  or 
goods  in  their  former  state  uninjured.  Thus  in  a  recent  action 
of  trover  for  several  letters,  the  Court  ordered  the  proceedings 
to  be  stayed,  on  the  defendant  delivering  up  to  the  plaintiff 
one  of  the  letters  addressed  to  him,  and  paying  the  costs  of 
the  action  and  application,  if  the  plaintiff  would  accept  the 
same  in  discharge  of  the  action;  but  ordered,  that  if  he  would 
not  accept  that  letter,  and  did  not  recover  damages  for  the 
other  letters,  or  should  recover  only  nominal  damages  for  that 
letter  offered  to  be  delivered  up,  he  was  to  pay  the  costs  of 


(/)  AnU,  684.  685.  &  P.  254;  4  Bing.  46t,  S.  C.  ifhcre 

(;)  Tidd,  544,  545.  see  a  concise  hi»tory  of  the  practice. 

(A)  Tidd,  544,  545;   3  Bing.  601 ;  (t)  Gibson  v.  Humphrey,  «  Dowl.  68; 

and  tee  fully,  Eari  v.  Holdouts,  1  Moore  Cromp.  &  M.  544,  S.  C. 
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'  CHAP.  XX.    ^h®  action,  (k)    In  a  recent  action  of  detinue  for  the  counter- 
^^G^^^^r"*  part  of  a  lease  and  other  things,  it  was  held  that  the  Court,  on 
' — '—  delivering  up  a  portion  of  them,  might  either  stay  the  proceed- 
ings, or  put  the  plaintiff  under  terms  if  be  insisted  on  proceed- 
ing, in  order  to  prevent  his  obtaining  an  undue  advantage  ;(ri 
and  Patteson,  J.  observed,  ^'  In  Tidd's  Prac.  9th  ed.  545,  i 
manuscript  case  is  mentioned  where  trover  was  brought  by 
the  assignees  of  a  bankrupt  for  a  steam  engine,  &c.  and  the 
Court  made  a  special  rule  for  staying  the  proceedings,  on  det 
vering  to  the  plaintiffs  a  part  of  the  goods  for  which  the  action 
was  brought,  and  payment  of  costs  up  to  that  time,  provided 
the  plaintifis  would  accept  thereof  in  discharge  of  the  action; 
or  otherwise  that  the  articles  delivered  should  be  struck  out  of 
the  declaration,  and  the  plaintiffs  be  subject  to  costs,  unless 
they  should  obtain  a  verdict  for  the  remainder  of  the  goods, 
or  prove  a  deterioration  of  the  part  given  up.    On  the  aatbo- 
rity  of  that  case,  I  think  I  may  interfere  in  the  manner  prayed. 
The  rule  therefore  will  be  in  this  form :— That  the  defendant 
shall  be  at  liberty  to  deliver  up  the  deed  in  question  on  pay- 
ment of  costs  up  to  the  time  of  such  delivery;  and  that  the 
proceedings  in  the  action  shall  be  stayed,  provided  the  plaintiff 
will  accept  of  such  discharge  of  such  action ;  otherwise  such 
deed  is  to  be  struck  out  of  the  declaration,  and  the  plaintiff 
shall  be  subject  to  the  costs  of  the  action,  unless  he  obtains  i 
verdict  for  some  of  the  other  deeds  in  the  declaration  men- 
tioned, or  damages  beyond  nominal  damages  for  the  detention 
of  the  deed  in  question.    The  defendant,  however,  at  all  events 
to  pay  the  costs  of  this  application,  and  not  to  plead  non  de- 
tinet  as  to  the  other  deeds.    As  it  appears  he  claims  a  lien 
upon  them  against  the  plaintiff,  he  must  plead  his  lien,  and  so 
try  upon  the  merits."  The  terms  of  the  rules  in  these  recent  de- 
cisions are  fully  stated  in  the  reports,  and  they  may  be  readily  ap- 
plied in  practice  to  cases  as  they  arise.   Jt  would  seem  further 
that  in  all  cases  since  the  8  &  4  W.  4,  c.  42,  s.  21,  when  a  de- 
fendant has  it  in  his  power  io  restore  deeds  or  goods  in  specie, 
he  may  do  so  or  make  a  tender  of  all  that  he  has  no  lien 
upon  or  claim  to,  and  may  thereupon  by  summons  obtain 
leave  to  pay  into  Court  a  sum  sufficient  to  cover  all  possible 
damages  for  the  temporary  detention  and  any  injury,  and 
a  sum  sufficient  to  cover  any  expense  the  plaintiffs  might  after- 
wards incur  in  loading  and  carrying  the  goods  to  his  own  pre- 

(Jlc)  Earl  V.  Holdemeu,  1  Moore  &  P.  &  Wol.  108,  S.  C,  from  which  rrport  it 
254  i  4  Bing.  46t,  S.  C. ;  ante,  vol.  iii.  would  seem  that  the  Court  only  role^ 
«81.  fered  Ay  consent.    Note,  the  ewe' of  IH 


(0  PhUUps  V.  Hayward,  5  Dowl.  S62.      ▼.  Holdernm,  above  stated,  was  not  no- 
of  that  case  in  1  Harr.     tioed  m  PkUlipt  r,Jiwv»d,  t 


Bot  see  the  report  of  that  case  in  1  Harr.     tioed  m  PkUl^  ^.^Hv^watd. 
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mises,  and  then  plead  the  same  with  a  plea  of  lien  or  other  de-  CHAP.  XX 
fence  as  to  the  residue  of  the  deeds  or  goods;  and  thus  compel  qoodJ^&lc! 
a  plaintiff  to  accept  just  terms,  or  proceed  at  his  peril,  {m) 


We  have  seen  that  in  a  penal  action  for  several  penalties  a  iii.  Or  Com- 
defendant  may  as  of  course  pay  into  Court  one  or  more,  and  p°^^"X^. 
leave  the  plaintiff  to  proceed  at  his  peril  for  the  residue.  But  tions.(ii) 
the  proceeding  we  have  here  to  mention  is  the  practice  of 
compounding  a  penal  action  on  terms ;  and  which  can  only  be 
by  agreement  with  the  plaintiff,  and  with  the  approbation  of 
the  Court  That  practice  is  principally  regulated  by  18  Eliz. 
c.  5,  s.  3,  which  enacts  that  no  composition  shall  be  made 
until  after  answer j  i.  e,  plea,  and  then  only  by  leave  of  the 
Court;  perhaps,  therefore,  as  the  defendant  must  Jirst  plead, 
this  subject  is  not  well  arranged  here.  The  only  recent  al- 
teration in  this  branch  of  practice  is  that  Reg.  Gen.  Hil.  T. 
2  W.  4,  reg.  99,  orders  that  "  leave  to  compound  a  penal 
*'  action  shall  not  be  given  in  cases  where  part  of  the  penalty 
"  goes  to  the  crown,  unless  notice  shall  have  been  given  to  the 
<<  proper  officer;  but  in  other  cases  it  may.''(o)  It  has  been 
recently  decided  that  the  Court  cannot  dispense  with  an  affi- 
davit that  the  defendant  has  pleaded  before  they  give  leave 
to  compound,  (p)  But  leave  may  be  obtained  even  after  verdict, 
and  even  after  the  defendant  has  been  charged  in  execution, 
as  on  the  ground  of  his  poverty  and  utter  inability  to  pay  the 
full  penalties  and  costs,  {q) 

(m)  And  see  folly  Evau  ▼,  Lewis,  3  (o)  See  prior  practice,  Jenrit'i  Rules, 

Dowl.  819.  70,  note  (n) ;  Tidd,  557,  558. 

(n)  Tidd,  556  to  558 ;  8  Areh.  K.  B.  (p)  Rex  v.  CoUier,  %  Dowl.  581. 

8^3.  (9)  1  Stra.  167, 
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CHAP.  XXI.   Having  thus  concisely  examined  the  principal  proceediogs 

TO  Pleas.^'    between  declaration  and  plea^  we  have  now  to  consider  the 

""  practice  relating  to  the  defendant's  plea  or  several  pleas,  and 
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which  since  the  recent  pleading  rules  of  Hil.  T.  4  W.  4»  (re-  CHAP.  xxL 
qumng  a  special  or  particular  plea  m  almost  every  action,  ex-     xo  Plsai. 


cepting  where  by  staiuie  the  general  issue  is  permitted,)  has  , 
become  of  increased  practical  importance,  as  more  distinctly  obserratiom. 
describing  and  limiting  the  precise  defence  on  the  face  of  the 
pleadings,  and  confining  the  issue  and  evidence  to  one  or  more 
single  points.  In  actions  of  assumpsit  and  debt  an  simple  con^ 
tract,  and  in  actions  an  the  case  in  particular,  the  use  of  the 
general  issue  had  become  so  absurdly  and  injuriously  extended, 
that  before  the  regulations  alluded  to,  a  plaintiff  very  fre- 
quently proceeded  to  trial  without  being  apprised  of  the  na- 
ture of  the  intended  defence ;  nor  could  a  Court  or  judge 
compel  the  defendant  to  state  it ;  and  it  was  consequently  ne- 
cessary on  the  one  hand,  that  the  plaintiff  should  come  prepared 
to  prove  not  only  every  allegation  in  his  declaration  and  every 
pari  of  his  own  case,  but  also  on  the  other  hand  to  disprove 
every  possible  ground  of  defence ;  and  not  until  the  trial  was  it 
discovered  that  the  defence,  perhaps,  turned  on  a  totally  dif- 
ferent and  unanticipated  point ;  and  all  the  numerous  witnesses 
and  evidence,  adduced  on  the  part  of  the  plaintiff  at  great  ex- 
pense, turned  out  wholly  beside  the  real  question  or  unne- 
cessary. It  will  be  found  that  the  principal  object  of  the  recent 
pleading  rules  was  to  compel  a  defendant  (at  the  peril  of  costs 
if  unsuccessful)  to  traverse  in  particular  any  part  of  the  decla- 
ration which  he  intends  to  dispute,  and  to  plead  every  ground 
of  defence  specially,  and  thereby  prevent  the  plaintifffrom  being 
taken  by  surprise  ;  and  further  to  cause  the  issue  to  be  joined  on 
a  single  point,  thereby  saving  great  expense  in  evidence,  and 
putting  an  end  to  the  introduction  of  several  pleas,  substantially 
stating  the  same  ground  of  defence,  varying  only  in  description. 
Another  no  inconsiderable  advantage  resulting  from  the 
adoption  of  a  special  plea  is,  that  it  limits  the  arduous  and  fre- 
quently perplexing  duties  of  the  judge  at  nisi  prius,  which, 
when  a  cause  was  tried  upon  a  plea  of  general  issue,  were  too 
multifarious,  and  such  pleas  properly  refer  to  the  Court  in 
banc  the  legal  sufficiency  of  the  defence,  which  must  now  be 
stated  with  particularity  on  the  record,  and  thus  both  parties 
retain  the  power  of  taking  the  opinion  of  the  Court  in  banc, 
and  afterwards  of  a  Court  of  error. 

I.  The  first  practical  consideration  relates  to  the  instructions  i.  or  the  In- 
for  the  plea,  comprehending  also  the  entire  defence.    In  prior  "tiiuctions 
pages  we  have  seen  that  a  very  serious  professional  duty  is  im- 
posed upon  a  plaintiff's  attorney,  even  before  the  commence- 
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CHAP.  XXI.  xnent  of  an  action,  to  obtain  the  most  explicit  instructions  to 
^To  Pleas!*  su€;{a)  and  again,  before  declaring,  to  prepare  written  itutrue* 
'  tions  for  the  declaration,  comprising  at  least  the  substance  of 

the  first  instructions  to  sue,  together  with  a  statement  of  any 
subsequent  material  information  that  can  be  obtained,  (i)  We 
have  seen,  moreover,  that  it  may  be  his  duty  to  ascertain  e^en 
from  the  witnesses  themselves  their  precise  evidence  in  proof 
of  the  instructions ;  for  if  from  want  of  such  inquiry  the  action 
fail,  the  attorney  may  be  personally  liable  for  the  consequences, 
or  at  least  he  may  not  be  able  to  recover  his  fees,  (c)  A  similar 
duty  and  liability  attach  upon  a  defendant's  attorney  as  re* 
gards  instructions  to  defend  and  to  plead,  and  some  sugges- 
tions respecting  these  have  already  been  made,  {d)  With  re- 
spect to  the  instructions  to  plead,  it  is  too  generally  the  prac- 
tice to  forbear  to  make  sufficient  inquiries  into  the  facts  and 
grounds  of  defence  until  after  the  declaration  has  been  deli- 
vered ;  and  the  consequence  is,  that  the  defendant  being  then 
entitled  only  to  four  or  eight  days  time  to  plead,  depending  as 
we  have  seen  on  the  venue  and  his  residence  from  London,  (e) 
it  is  frequently  impracticable,  especially  if  the  defendant  or  his 
witnesses  reside  at  a  distance  in  the  country,  to  obtain  suffi- 
cient information  and  prepare  the  plea  within  the  limited  time; 
and  thereupon  it  becomes  necessary  to  obtain  further  time  as 
presently  stated;  in  which  case  in  general  prejudicial  terms  aie 
imposed,  such  as  the  defendant's  pleading  issuably,  (thereby 
precluding  a  defendant  from  pleading  in  abatement  or  demar* 
ring  specially,)  rejoining  gratis  and  taking  short  notice  of  trial 
the  latter  occasioning  not  unfrequently  disastrous  hurry  in  pre- 
paring for  trial  and  procuring  essential  evidence  It  is  there- 
fore advisable  for  a  defendant's  attorney,  promptly  after  his 
client  has  been  arrested  or  served  with  process,  to  inquire  folly 
into  the  facts  and  evidence,  and  when  the  substance  of  the  de- 
claration can  be  anticipated,  even  to  prepare  the  draft  of  the 
pleas.  Experience  has  established  the  utility  of  this  actiritT 
on  the  part  of  a  defendant's  attorney;  and  now  that  even  in 
the  most  common  actions  of  assumpsit  and  trover,  special  pleas 
stating  new  facts  have  become  so  frequently  necessary,  practi- 
tioners would  soon  discover  the  great  utility  of  adopting  this 
practice;  and  at  all  events  avoid  being  under  the  terms  of 
taking  short  notice  either  of  trial  or  inquiry.  Thus  suppose 
an  action  on  a  bill  of  exchange  or  other  contract  has  been 

(a^  Ante,  vol.  iii.  117  to  1<5.  Uble  of  qoestions  to  be  pot  bj  a  defcBd* 

(b)  Ante,  vol.  iii.  429  to  431 .  aofs  attorney  to  Lis  dieot,  id.  lU,  »^ 

(c)  Vol.  iii.  117  to  1«5,  430.  (6). 

(d)  Ante,  vol.  iiu  If  1 ;    and  see   a         («)  Ante,  499. 
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commenced,  it  is  now  necessary  to  plead  specially  and  with  CHAP.  XXI. 
particularity,  either  that  the  defendant  received  no  considera-  ^to*  pi"^' 
Hon  or  any  iUegality  in  the  consideration  or  contract  on 
which  it  is  founded;  and  it  will  not  suffice  to  plead  generally 
that  the  defendant  received  no  consideration;  but  it  must 
be  pleaded  affirmatively  under  what  circumstance  he  became 
a  party,  as  that  he  accepted  the  bill  for  the  accommodation 
of  the  drawer,  and  that  the  latter  indorsed  the  bill  to  a  third 
party  to  get  discounted,  who  had  not  discounted  but  had  con- 
verted the  bill  to  his  own  use;  and  that  the  plaintiff  had  notice 
of  the  facts  when  he  became  the  holder.  (/)  It  is  therefore 
incumbent  on  the  defendant's  attorney  to  inquire  fully  into  all 
the  facts  before  he  delivers  any  instructions  to  plead,  and  the 
investigation  of  such  facts  would  frequently  occupy  much  more 
time  than  is  usually  allowed  for  pleading,  and  the  inquiry  ought 
to  precede  instead  of  follow  the  declaration.  Immediately  the 
declaration  has  been  delivered,  it  is  advisable  to  analyze  it,  num- 
bering each  distinct  allegation  as  I,  ^,  S,  4,  5,  &c.  in  natural 
order,  and  then  to  inquire  of  the  client  the  facts  as  to  each 
allegation,  and  whether  each  be  true  and  can  be  proved  by  the 
plaintiff,  and  how ;  and  if  not,  then  the  evidence  by  which  it 
can  be  disproved :  and  having  thus  gone  through  the  whole 
declaration,  then  inquiry  is  to  be  made  into  any  new  facts  or 
circumstances  which  it  is  supposed  may  constitute  distinct  an- 
swers or  defences,  and  how  each  can  be  established  in  evidence, 
and  the  witnesses  themselves  should  be  examined. 

II.  A  defendant's  attorney  should  communicatep^voi}a%  with  II.  Extent  of 
his  client,  and  not  merely  by  letter,  or  through  the  interven-  pendant's  At- 
tion  of  a  clerk  or  any  third  person^  and  give  him  his  best  ad-  torney  to 
vice  upon  the  proper  course  of  defence  to  be  adopted,  (jr)    His  Instructiots 
duty  to  the  Court,  and  indeed  to  himself,  are  so  far  paramount  ^"^^^"^^ 
to  the  duty  to  his  client,  that  he  cannot  be  sued  for  not  plead- 
ing a  vexatious  sham  plea  pursuant  to  his  client's  request; (A) 
nor  perhaps  for  not  moving  the  Court  in  respect  of  a  supposed 
irregularity  by  which  his  cUent  was  not  really  prejudiced ;  (i ) 
and  where  an  attorney  pleaded  a  false  plea  of  set-off  upon  a 
recognizance,  the  Court  on  motion  set  aside  such  plea,  and 
gave  leave  ta  the  plaintiff  to  sign  judgment,  and  made  the  at- 
torney pay  the  costs,  although  it  was  sworn  that  the  plea  was 
pleaded  in  pursuance  of  the  express  directions  of  his  client,  (i) 

(/}  See  the  notes  to  (he  Pleadiogs,  hrookf  3  Stark.  75* 

Rules  Hil.  T.  4  VV.  4,  port,  724,  &c.  (fc)  Ln  v.  AyrUm,  1  Peakc.  1 19. 

(g)  Hopkintan  ▼.  Smith,  1  Biog.  13;  7  (t)  Godfrey  v.  Jay,  3  Car.  &  P.  199;  6 

Moore,  237 ;  and  see  In  n  Garbutt,  9  Bing.  616,  S.  C. 

Moore,  157,  3  Bing.  74;  Taylor  ▼.  Glast-  (k)  Vincent  ▼.  Groome,  1  Cliittj's  Rep. 
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CHAP.  XXI.   and  as  the  insblvent  act,  7  6.  4,  c.  57,  sect.  49,  enacts,  that  if 
^To  Plbas!*    an  insolvent  praying  his  discharge  shall  have  put  any  of  his  or 

her  creditors  to  any  unnecessary  expense  by  any  peataHous  or 

frivolous  defence  or  delay  to  any  suit  for  recovering  any  debt 
or  sum  of  money  from  him,  the  Court  may  direct  his  imprison- 
ment as  to  that  creditor's  claim,  to  continue  fer  not  exeeeding 
two  years,  it  will  obviously  be  advisable,  where  there  is  the  kast 
probability  of  the  client  becoming  insolvent,  to  caution  Vm 
against  any  plea  or  course  of  defence  that  might  endanger  bim 
under  that  enactment,  (k)  If  there  be  any  reasonable  doubt  upon 
the  propriety  or  expediency  of  any  particular  plea  or  fine  of 
defence,  then  an  attorney,  by  acting  under  the  opinion  of 
counsel,  will  in  general  be  sufficiently  protected  from  personal 
liability,  and  however  incorrect  the  opinion  may  turn  oat  to 
have  been,  the  attorney  might  even  recover  his  fees,  (l) 
What  defence  The  full  instructions  for  the  defence  having  been  obtained, 
pieackd'oT^ad-  ^^^  ^^^^  Consideration  is,  what  defence  shall  be  advanced,  as 
voDced.  whether  it  shall  only  be  on  the  merits  in  the  common  accepta- 

tion of  that  term,  i.  e.  on  the  moral  justice  of  the  case,  or 
whether  a  legal  objection  on  account  of  some  iOegalUy  in  tbe 
consideration  or  contract,  or  want  of  formality  and  noncom- 
pliance with  some  legal  requisite  at  common  law,  or  under  the 
statute  against  frauds,  shall  be  taken ;  or  lastly,  whether  a 
mere  technical  objection,  principally  connected  with  practice 
or  the  pleadings,  shall  or  not  be  raised.  As  a  general  role,  un- 
doubtedly an  attorney  ought  to  consult  his  client's  wishea  beibn 
he  sets  up  a  defence,  which  may  in  the  sequel  prejudice  his  cha- 
racter in  the  estimation  even  of  a  few.  As  regards  /!e;ga/ objec- 
tions and  defences  in  general,  however,  the  late  Lord  Tenterden 
declared  that  sitting  in  a  Court  of  law,  he  should  feel  it  his  duty 
not  to  suffer  an  argument  by  counsel  to  a  jury  that  the  defence 
ofusury  or  gaming  is  unjust  or  dishonourable,  to  prejudice  ajtiiy 
against  s«ch  defence,  still  less  to  induce  them  to  find  a  verdict 
contrary  to  the  evidence.  And  in  a  late  case  in  the  House  of 
Lords,  the  Lord  Chancellor,  speaking  of  legal  or  techmcal  ob' 
jectionsy  and  of  the  propriety  or  impropriety  of  a  party  taking 
advantage  of  them,  and  in  particular  of  a  defect  in  the  executio* 
of  a  powery  said,  {m)  "  Nothing  can  be  more  unjust  than  to 
**  throw  any  imputation  whatever  against  the  gentleman  who 
*'  has  taken  advantage  of  the  law  of  the  land  as  it  is.  He  is 
^*  not  bound  to  forego  that  advantage ;  he  is  not  only  not  bound 
**  to  forego  that  advantage,  but  unless  he  be  a  person  to  whom 

(k)  And  see  ante,  vol.  iii.  125,  in  note.  269;  4  Bar.  &  Adol.  424,  S.C.J  «»• 

(I)  PotU  V.  Sparrow,  6  Car.  &  P.  749  ;  vol.  ii.  32,  53. 

Godfrey  v.  Jay,  6  Bing.  616;  1  Moor  &  (m)  Coekerdl  andothert^.Cfifi^^^ 

P.  236  ;  Kemp  t.  Bart,  1  Nev.  &  Man.  Clark  k  Rn,  70,  71.       OglC 
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''  many  thousands  of  pounds  are  a  matter  of  no  importance  as  CHAP.  xxi. 
"  regards  either  his  own  interests  or  the  interest  of  bis  family,    ^"o'^^Jj*,^* 

**  it  would  be  a  piece  of  romantic  folly,  in  my  opinion,  for  him  

'*  to  forego  that  advantage  which  the  law  of  the  land  has  given 
**  him.  Many  who  have  no  occasion  for  money  for  their  fami- 
^'  lies,  either  from  having  enough  of  it  themselves,  or  their 
''  families  being  well  provided  for,  may  afford  to  be  generous 
**  to  others ;  for  it  is  pure  generosity  in  the  way  to  which  I 
*^  have  referred  ;  but  no  man  is  to  be  blamed  for  wanting  the 
"  means  to  be  thus  generous*  Is  it  possible  to  think  of  blam- 
**  ing  any  person  merely  because  he  is  not  guilty  of  an  act  of 
''  romantic  generosity  ?  an  act  which,  in  the  circumstances  of 
'*  this  respondent,  who  is  stated  to  be  a  gentleman  with  a 
'*  family,  would,  in  all  probability,  have  been  an  act  of  foUy, 
**  disentttlitig  him  to  praise,  and  probably  subjecting  him  to 
'*  censure.'^  It  is  to  be  observed,  however,  that  in  that  very 
case  the  chancellor  recommended  the  lords  not  to  give  the 
party  who  took  the  objection  any  costs.  And  every  inde- 
pendent and  honourable  solicitor  will  remind  his  client,  that 
whatever  may  almost  of  necessity  be  said  in  Courts  of  justice 
in  upholding  and  giving  efiect  to  the  prescribed  law,  still  there 
may  be  a  different  opinion  entertained  by  society  of  the  moral 
propriety  of  many  legal  defences  tending  to  defeat  natural  jus- 
tice in  the  particular  ease,  and  the  consideration  of  which  will 
induce  such  soKcitor  to  advise  his  client  not  to  adopt  sudb 
defence,  and  sometimes  even  to  decline  to  conduct  it. 

Having  obtained  fall  instructions  for  the  defence  and  plea,  Considentioni 
the  first  consideration  will  be  whether  it  will  be  advisable  to  "^jg^o^l^er 
plead,  or  suffer  judgment  by  default,  at  least  in  those  actions  jadgmcnt  bj 
where  it  is  not  permitted  to  pay  money  into  Court  under  3  &  4  ^*^*^*' 
W.  4,  c.  4^,  8.  21,  or  when  the  defendant  is  not  prepared  to  do 
so.  In  actions  for  torts,  when  the  amount  of  the  damages  is  un- 
certain and  greatly  in  the  discretion  of  a  jury,  as  in  an  action 
for  a  Ebel,  or  slander,  or  criminal  conversation,  or  debauching 
a  daughter,  although  there  may  not  strictly  be  any  defence,  yet 
if  may  be  advisable  to  plead  and  try  the  action  before  one  of 
the  judges  of  the  Courts  at  Westminster  and  a  superior  jury ; 
principally  in  die  hope  that  the  judge's  authority  and  moderating 
inSuence  will  deter  the  jury  from  giving  (as  a  sheriff  *s  jury  will 
sometimes  do)  outrageous  damages.   But  considerations  of  this 
nature,  being  mere  matters  of  prudence,  frequently  depend  on 
the  particular  circumstances  of  each  case.  _     .     . 

^         ,  .      /•         V  y      >      ^  •         ^i_   ^  -.•        •     Occasional  coBi- 

On  the  part  of  a  defendant y  supposmg  that  an  action  is  duct  on  behalf 
threatened  or  pending  for  the  price  of  goods  or  for  work  and  ^j'^^^i*"^* 
materials,  and  the  defence  is  either  to  the  whole  or  to  reduce/i)teadiiur^^Tp 
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CHAP.  XXI. 

Practice  as 

TO  Plbab. 


tbe  claim,  on  the  ground  that  the  goods  are  not  equal  to  the 
warranty,  (it)  or  the  work  and  materials  improperly  executed, 
or  inferior ;  (o)  then  it  may  be  advisable  for  the  defendant  to 
give  a  full  written  notice  of  such  objection  according  to  the 
facts,  (/>)  and  further  to  place  the  money  sufficient  to  cover  tbe 
whole  of  the  just  claim  in  a  banker  or  third  person's  hands,  and 
give  notice  that  it  is  there  ready  to  be  paid  over  if  the  plaintiff 
will  accept  the  same.  Such  notice  and  offer  afterwards  proved 
on  the  trial  will  probably  incline  a  jury  in  favour  of  the  defence, 
as  being  bona  fide,  and  will  at  all  events  preclude  any  argument 
that  the  defence  is  merely  for  delay. 


III.  Times  of 

PLBADINO  AND 
OP  luPARLAK- 
CX8  HOW  FAR 
ABOLISHED. 


III.  Before  the  uniformity  of  process  act,  2  W.  4,  c.  89,  uf 
less  the  plaintiff  declared  upwards  of  a  certain  number  of  days 
before  the  end  of  a  term,  the  defendant,  (provided  he  had  duly 
appeared  and  perfected  bail  in  a  bailable  action,  but  not  other* 
wise,  {g) )  was  entitled  to  an  imparlance,  i.  e.  could  not  be  re- 
quired with  effect  to  plead  before  the  next  term,  and  sometimes 
even  till  a  third  term,  and  many  ancient  as  well  as  modem  rules 
and  numerous  decisions  will  be  found  on  the  subject  of  iMfMr- 
lances.  And  for  some  time  after  passing  that  act  it  was  supposed 
that  in  some  cases  the  right  to  an  imparlance  still  subsisted  ;(r) 
but  now  upon  conferance  between  all  the  judges,  it  is  settled, 
that  as  the  statute  sect.  1 1,  enables  a  plaintiff  to  proceed  as 
well  in  the  vacations  as  in  the  terms,  (excepting  between  the 
10th  of  August,  and  S4th  of  October,  («) )  and  excepting  a  few 
other  days,  {t)  in  all  personal  actions  originally  commenced  in 
one  of  the  superior  Courts  the  right  to  an  imparlance  in  any 
such  action  is  virtually  annuUed.  (ti)  But  as  that  act  does  not 
extend  to  real  or  mixed  actions,  such  as  quare  impedit  and 
ejectment,  nor  to  actions  of  replevin,  or  other  actions  when 
removed  from  a  County  Court  or  other  inferior  Court,  nor  to 
proceedings  on  scire  facias>  there  may  still  be  occasion  to  refer 
to  the  ancient  learning  on  the  subject  of  imparlances,  (f)  Ex- 
cepting therefore  in  those  few  cases,  a  defendant  cannot  dais 
an  imparlance,  but  must  plead  within  four  or  eight  days,  as 
shown  in  a  prior  page  and  as  presently  stated,  or  he  must 
obtain  further  time  by  consent  or  by  order  of  a  judge. 
Of  luggeitiont        The  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  I.  s.  109,  ordered  d»t 


(n)  See  Street  v.  Blay,  2  B.  &  Ad.  456. 

<o)  Basten  v.  Butter,  7  East,  479. 

(p)  See  form,  Basten  r.  Butter,  7  East, 
479;  and  Street  v.  BUty,  H  Bar.  &  Ad.  456. 

(a)  Cook  T.  Allen,  S  Tyrw.  S78. 

(r)  Whalleif  v.  Bamett,  3  T^rw.  239; 
Edtnsor  v.  U&jftnan,  2  Crom.  &  J.  140. 

(5)  Ante,  voJ.  iki.  103,  104;   ^urte  n 


Geeimg,  3  Dovl.  157. 158;  Wi^  »• 
Tomlim,  id.  7;  9  Legftl  Obterfcr,  St. 
226;  Atherton  on  Roles,  107. 

(t)  Trinder  r.  Smedley,  3  Doiri.  6^- 

(tt)  Siipra,  note  (t). 

(x)  Tidd's  Supp.  A.D.  1833,  pt^fi 
and  as  to  the  previous  law  of  unpariuc^ 
Tidd,  9ibed.462. 
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it  shall  not  be  neces$ary  that  imparlances  should  be  entered  CHAP.  xxi. 
on  any  distinct  roll ;  (y)  and  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,    ^^'p""at* 
(the  practice  rules)  direct,  that  "  no  entry  of  continuances  by  o„  ^^  ^^  j„ 
'^  way  of  imparlance^  curia  advisari  puli,  vicecomet  non  misit  Ilea  of  entry  of 
**  breve,  or  otherwise,  shaU  be  made  upon  any  record  or  roll  ™£Sna«nce.^^ 
*'  whatever,  or  in  the  pleadings,  except  the  jurata  ponitur  in 
'^  respectu,  which  is  to  be  retained,  provided  that  such  regula- 
*'  tion  shall  not  alter  or  affect  any  existing  rules  of  practice  as 
**  to  the  times  of  proceeding  in  the  cause,  provided  also  that  in 
"  all  cases  in  which  a  plea  puis  darrein  continuance  is  now  by 
**  law  pleadable  in  banc  or  at  nisi  prius  the  same  defence  may 
**  be  pleaded  with  an  allegation  that  the  matter  arose  after  the 
*'  last  pleading  or  the  issuing  of  the  jury  process,  as  the  case 
"  may  be,  provided  also  that  no  such  plea  shall  be  allowed 
^'  unless  accompanied  by  an  affidavit  that  the  matter  thereof 
**  arose  within  eight  days  next  before  the  pleading  of  such 
**  plea,  or  unless  the  Court  or  a  judge  shall  otherwise  order." 
Since  this  last  rule,  although  there  is  not  to  be  in  personal 
actions  any  formal  statement  in  pleading  or  otherwise  of  an 
imparlance  or  other  continuance,  and  it  would  be  untechnical 
to  call  any  pleading  after  issue  joined  a  plea  puis  darrein  con- 
tinuance, yet  when  since  the  last  pleading  or  act  in  Court  a 
death  or  change  of  the  attorney  or  other  event  has  occurred, 
which  it  may  be  necessary  or  prudent  or  convenient  to  suggest 
or  state  on  the  record,  pursuant  to  the  statute  8  &  9  W.  S,  c. 
1 1,  sect.  7,  it  must  still  be  stated  at  the  head  of  the  next  plead- 
ing, whether  declaration,  plea,  replication,  &c.  by  some  conve* 
nient  and  concise  allegation,(;r)  as  in  the  commencement  of  a  plea, 
immediately  after  the  date  at  the  top,  thus,  ^'and  the  defendant  Suggested  state* 
'^  saith  that  since  the  said  plaintiff  declared  in  this  action  and  &c.  since  itst 
'*  before  thb  day,  to  wit,  on,  &c.  the  said  G.  H.,  (one  of  the  P*«*<*'°8- 
''plaintiffs,)  died;   and  the  defendant  further  says,  that  the 
"  said  A.  B.,  who  hath  survived  the  said  G.  H.,  ought  not  to 
''  have  or  maintain  his  aforesaid  action  thereof  against  him, 
**  because  he  says,  &c.,''  (statmg  the  matter  of  the  plea  as 
usual.)  (z) 

In  examining  the  requisites  of  the  notice  to  plead  we  have  The  nsaal  timei 
necessarily  anticipated  much  of  this  part  of  the  subject.     The  ^'^P^*^"*- 
notice  to  plead  should  require  the  defendant  to  plead  within 
four  days  if  the  venue  be  laid  in  London  or  Middlesex,  and 

{•y)  Jervis's  Rules,  7?,  note  (e).  of  a  party  after  issuing  the  writ  and  be- 

(s)  See  Chitty's  Col.  Stat.  tit.  Abate-     fore  declaration,  S  Chitty  on  Pleading, 

ineiit,  page  2,  note  (e),  and  another  form      6tb  edit,  page  Id ;  2  Dowl.  496. 

there  given ;  see  a  statement  of  the  death  /^^  ^  ^  ^T  ^ 
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CHAP.  XXI. 

Practice  as 

TO  Plbai. 


After  delivery 
of  particnlari. 


the  defendant  resides  within  twenty  miles  of  London;  but 
within  eight  days  if  the  venue  be  laid  in  any  other  county  or 
the  defendant  resides  above  twenty  miles  from  London;  and 
which  four  or  eight  days  are  reckoned  exclurive  of  the  day  of 
giving  the  notice,  and  inclusive  of  the  last  of  the  four  or  eight 
days ;  (a)  but  if  the  last  of  the  four  or  eight  days  expire  on  a 
Sunday,  Christmas-day,  6ood«Friday,  or  a  day  appointed  for 
a  public  fast  or  thanksgivings  then  the  defendant  has  the  whole 
of  the  next  day  to  plead ;  (6)  and  if  the  four  or  eight  days  or 
any  part  of  enlarged  time  expire  between  the  10th  of  August 
and  the  S4th  of  October,  then  the  defendant  is  not  obliged  to 
plead  until  the  like  number  of  days  hare  elapsed  after  the  SIA 
of  October,  (c)  We  have  also  seen  that  judgment  cannot  be 
r^^larly  signed  for  want  of  a  plea  until  the  afternoon  of  the 
fifth  or  ninth  day ;  (d)  and  as  in  the  Exchequer  the  oflBce  is 
not  open  as  of  course  in  the  afternoon  during  the  vacations,  a 
defendant,  pending  a  vacation,  has  full  five  or  nine  days,  sub- 
ject to  the  risk  of  the  office  being  opened  speciaBy  in  the  after* 
no(Hi  of  the  fifth  or  ninth  dayj  as  it  may  be,  on  paying  an  extra 
fee.(d) 

Within  such  four  or  eight  days,  thus  depending  on  veooe 
and  the  residence  of  the  defendant,  he  must  plead  in  bar,{e)  or 
take  care  before  the  expiration  of  the  time  Co  obtain  an  order 
for  further  time,  or  at  least  the  first  summons  should  be  return- 
able before  the  thne  for  pleading  has  expired,  and  be  should 
regularly  attend  the  same.  And  all  pleas  in  abatement  nost 
be  pleaded  within  four  days,  both  inclusive,  from  the  day  of 
delivering  the  declaration,  or  if  filed,  of  the  notice  of  declanh 
tion ;  and  the  rule  of  Easter  Term,  5  Ann.  K.  B.  directs  that 
after  such  four  days  such  plea  shall  not  be  received,  but  »a; 
be  treated  as  a  nullity  and  judgment  signed  aa  for  want  of  a 
plea ;  and  if  a  plea  in  abatement  to  part,  and  in  bar  as  to 
the  residue^  be  deSvercd  after  the  four  days  have  elapsed,  the 
whole  may  be  treated  as  a  nullity.  (/)  If  however  a  notice  to 
plead  give  more  tiite  than  the  defendant  wocdd  be  entitled  to 
in  respect  of  the  venue  orchis  residence,  then  we  have  seen  that 
he  may  take  the  whole  time  so  given  by  the  plaintiff's  own  act 
to  (dead  in  bar.  (g) 

The  Reg.  Gen.  Hil.  T.  2  W.  4,  r^.  4S,  orders  that  a  de^ 


(a)  Anu,  499  to  501.  In  K.  B.  Reg. 
Gen.  Trin.  5  &  6  G.  2.  In  C.  P.  Reg. 
East.  3  G.  2. 

(6)  Reg.  Gen.  Hil.  T.  2  W.  4,  r.  VIII. 

?c)  Trinder  ▼.  Smedley,  3  Dowl.  87. 

(d)  Kemp  r.  Fy9on,  S  Powl.  265r 


(«)  Ante,  499  to  501. 

(/)  AfiU,  500.  note  (d)  ;  JfarttwWf 
V.  Harding,  1  Chitty's  Rep.  716;  U*  »• 
CarUon,  3  T.  R.  642 ;  MaedoKMU  r- 
MacdanneU,  3  Bot.  &  Put.  174. 

(g)  AnU,  499. 
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fendant  shall  be  aUowed  the  same  time  lor  pleading  i0er  the  CHAP.  xxi. 
deltvery  of  particulars  under  a  judge's  order,  which  he  had  at  ^^1^^*,^* 
the  return  of  the  summons :  nevertheless  judgment  shall  not  be 
signed  till  the  afternoon  of  the  day  after  the  delivery  of  the 
particulars  unless  otherwise  ordered  by  the  judge.  This  rule 
assimilated  the  practice  of  C.  P.  to  that  of  K.  B.  and  aUows  till 
the  afternoon  of  the  day  after  the  delivery  of  particular!  at  all 
events.  (A) 

With  respect  to  prisoners  in  actual  custody  the  Reg.  Gen.  PrisoDen. 
Trin.  T.  3  W.  4,  expressly  orders  that  the  defendant  shall 
I^ad  to  the  declaration,  at  the  same  time,  in  the  sane  nmnner, 
and  subject  to  the  same  rules,  as  in  aetions  against  defendants 
who  are  m^  in  custody;  and  we  have  seen  that  it  has  been 
held  that  he  must  plead  without  a  notice  to  plead,  (i) 

We  have  seen  that  Reg.  Gen*  Hil.  T.  2  W.  4,  reg.  BO,  Before  what 
requires  the  service  of  all  rules,  orders,  and  motions,  before  ^"j/^^^j*  ^ 
nine  o'clock  at  nigkt,  and  imports,  that  if  served  after  that 
hour  the  service  shall  not  be  deemed  good;(i)  and  the  partiea* 
lar  Reg.  Mich.  T.  1  W.  4,  reg.  9,  in  Exchequer  is  to  the  same 
e£fect.  But  it  has  been  held  that  a  plea  delivered  after  nine 
o'clock  in  the  evening  and  kept  by  the  plaintiiF  earniot  be 
treated  as  a  nullity ;  and  a  judgment  signed  on  that  ground 
and  no  notice  having  been  given  to  the  defendant  of  the  objec- 
tion waa  set  aside.  (/) 


IV.  Further  time  to  plead  may  be  obtained,  not  only  in  bar,  jv.  Op  obtain- 
ing FURTRBm 
TiMBTO  PLBAD. 


but  in  some  cases  by  special  leave  even  in  abatement  after  the  '^^  'urtrbb 


allowed  time  of  four  days ;  as  where  two  actions  had  been  vexa« 
tiously  brought  for  the  same  cause,  in  wiueh  case  the  Court 
allowed  the  defendant  to  plead  in  abatement  after  the  foor  days 
had  elapsed ;  (m)  and  a  plea  of  the  nonjoinder  of  a  eo>eon^  To  plead  in 
tractor  was  also  permitted  after  the  four  days,  that  also  being  »^*«™"*- 
considered  a  plea  in  abatement  more  to  be  favoured  thaB  those 
which  constitute  a  mere  formal  objection,  (n)  However,  when 
it  is  proposed  to  plead  in  abatement  after  the  nsual^  time, 
there  should  in  general  be  a  special  application  supported  by 
an  affidavit  showing  just  ground  for  requesting  the  favour 
and  swearing  to  a  sufficient  defence  on  the  merits  when 
practicable. 

(k)  Jerris's  Rules,  55,  note  (x) ;  and  but  see  ante,  110,  note  (k). 
Tidd,  599.  (m)  SowUr  r.  Duruton,  1  Man.  &  Ryl. 

(i)   Clemeniton  v.    WilUanu,  1   Bing.  508,510. 
N.  C.  356 ',  ante,  498 ;  3  DowL  21?.  (n)  Id.  ibid. ;  2  Arch.  K.  B.  4lh  ed. 

(k)  Ante,  vol.  iii.  110.  545. 

(i)  Honley  ▼.  Purdon,  2  Dowl.  228; 
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CHAP.  XXI.       We  have  seen  that  the  Courts  hare  givea  further  time  to 
Practicb  as    plead  in  bar  in  order  to  enable  a  defendant  in  the  mean  time  to 

TO  Plbas* 

In  what  caies  ^'®  *  ^^  *°^  obtain  a  discovery  in  equity,  (o)  and  that  m  an 
time  given  to  actiou  for  words  imputing  murder  or  felony  the  Courts  have 
an^what'lengUi  &^^^  ^^  ^^  plead  Until  after  an  expected  trial  of  an  indict- 
of  time,  and  on  mcnt  for  such  supposed  felony.  (/?)  In  a  recent  case,  where 
the  master  of  a  ship  was  served  with  process  in  an  action  od 
the  eve  of  his  departure  with  material  witnesses  on  a  foreign 
voyage,  viz.  to  the  whale  fisheries,  and  a  judge  had  made  an 
order  for  twehe  fnonthi  time  to  plead,  on  the  ground  that  nei- 
ther the  defendant  nor  the  witnesses  would  sooner  return,  the 
Court  refused  to  rescind  the  order  under  the  particular  cir- 
cumstances, though  as  a  general  practice  the  time  might  be 
unreasonable.  (9)  It  would  be  advisable  when  any  consider- 
able time  is  prayed  on  behalf  of  a  defendant  to  request  that  it 
be  granted  only  on  the  terms  that  the  death  of  the  plaintiff  if 
not  also  of  himself  shall  not  abate  the  suit,  for  otherwise  the 
costs  of  action  may  be  lost,  (r) 
How  the  time  u  The  day  of  the  date  of  the  order  for  time  to  plead  is  to  be  ei* 
calculated.  eluded since Reg. Gen. H. T.  2W.4,reg.VIII.;(*)  andifade- 
fendant  obtain  enlarged  time  for  pleading  previous  to  the  lOtb 
August,  but  which  does  not  expire  on  or  before  that  day,  he  is 
entitled  to  the  remainder  of  the  enlarged  time  after  the  24th  of 
October  for  the  purpose  of  pleading.  (/)  Three  months*  time  to 
plead  are  construed  as  lunar,  not  calendar,  («)  and  if  the  order 
be  for  time  to  plead  until  a  named  day,  that  day  is  to  be  in- 
cluded in  the  time  to  plead,  and  the  defendant  has  the  whok 
of  that  day  in  which  to  deliver  his  plea,  (x)  It  was  held  that  if 
a  defendant,  having  obtained  an  order  for  enlarged  time,  file 
his  plea  before  it  was  requisite  to  do  so^  he  cannot  rule  the 
plaintiff  to  reply  unless  he  have  previously  given  the  plaintiff 
notice  of  his  having  so  filed  his  plea;(y)  but  as  pleas  must  now 
be  delivered  such  a  point  can  scarcely  arise. 

Older  for  time       Time  to  plead  may  be  obtained  by  motion  and  rule,  or  b; 

how  obtained. 


(0)  AsiUt  6S8;  Wh,iki9r  ▼.  GataUi,  t  T.  Cromp.  &  J.  47 ;  and  Coiuri  v.  TMiiu. 

K.  683.  5Bing.  1. 

(p)   Anie,  6«8,  629;  StSmhi  v.  N'lvin,         ([t)  That  lule  ▼irtoally  annuls  tbede- 

Barnes,  2S4)  and  see  Didten  v.  Praed,  4  cisions  that  both  days  are  indastve,  in 

Taunt.  8{3.  Kay  ▼.  Whitehead,  2  Hen.  Bla.  S5 ;  f^' 

(f )  Hunt  ▼.  Barclay,  I  Hodges*  Rep.  man  ▼.  Jadwm,  1  Bos.  &  P.  48a 
103;  3  Dowl.  646;  tembU  terms  ought.        (t)  Trinder  v,  SmedUy,5Do9l«r, 
to  have  been  imposed,  as  providing  for         (u)  Soper  v.  Curtis,  t  DowL  257. 
dasCA,  &c.  (x)  Dakifu  v.  Wagner,  3  Dowl.  SSS- 

(r)  See  terms  of  allowing  to  a  defend-         (y)  Gaudy  v.  Barroiedaie,  1  New  IUp< 

ant  a  new  trial,  Griffith  v.  WiUiamt,  1  273. 
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summons  and  order  of  a  judge;  but  the  latter  is  now  the  con-  CHAP.  xxL 
stant  practice,  and  a  summons  waives  the  necessity  for  a  rule    ^"^^ci  ai 

to  plead,  (z)    When  time  to  plead  is  given  upon  a  first  applicaF- *— 

tion,  long  before  the  sittings  after  term  in  a  town  cause,  and 
long  before  the  assizes  in  a  country  cause,  it  is  not  usual  to 
impose  any  terms ;  and  the  plaintiff's  attorney,  before  the  time 
when  the  summons  is  returnable,  indorses  his  consent  to  a  few 
days  time.  But  when  an  early  trial  might  otherwise  be  lost,  it 
is  of  course  in  the  judge's  order  for  time  to  impose  terms  which 
vary ;  sometimes  the  words  of  the  order  are  generally  "  an  the 
usual  terms ;"  but  more  usually  certain  terms  are  specified,  as 
'*  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of 
trial.*'  But  other  terms  may  be  added  or  those  varied ;  and  in 
an  action  against  an  executor  or  administrator  the  judge  will 
frequently,  at  the  instance  of  the  plaintiff,  impose  the  terms 
that  the  defendant  shall  not  plead  any  judgment  obtained  by 
another  creditor  since  the  time  for  pleading  expired; (a)  and 
he  may,  as  a  condition,  order  that  the  defendant  shall  plead 
between  10th  of  August  and  24th  of  October,  notwithstanding 
the  statute  and  rule.  Full  forms  of  summons  and  order  are 
stated  in  the  note,  (i) 

The  words  "  usual  terms'*  mean  pleading  issuably,  rejoining  "  ^*^  ^^t^" 
gratis,  and  taking  short  notice  of  trial,  (e)    If  a  defendant  have  words  in  an  or- 

der  for  time. 

(«)  3  Dowl.  579. 

(a)  AnoDjmous,  8  Mod.  308 ;  Hughn  ▼.  Pcllett,  B«mes,  330. 


n 


(6)  Let  the  plaintiff'i  attorney  or  agent  attend  me  at  my  cbamben  in  Sommont  for 

. .       Serjeants'  Inn  tomorrow,  [or  "  on "]  at of  the  clock  in  the  forenoon,  time  to  plead. 

^'  J  ['"'''*  afternoon"]  to  show  caose  why  the  defendant  slionld  not  bare  a  week's 

[or  "  month's"]  time  to  plead.     Dated  this day  of ,  a.  d.  1835. 

[Judgi^i  tignature,^ 


6.  ^      Upon  hearing  the  attomies  or  agents  on  both  sides  I  order  that  the  de«  Comprehennve 
ap.  >  fendant  [withoat  prejudice  to  any  application  to  change  the  venue]  have  ["  a  form  of  order 
D.  yytecWor**  ten  days"  or  '*  a  month's"]  forther  time  to  plead  [after  a  deli-  thereon, 
very  of  particulars];  he  pleading  ["  if  in  abatement  only  nonjoinder  of  a  contractor,"] 
and  rejoining  issuably  [to  the  mentf,*]  rejoining  gratis  [or  **  rejoining  gratis  in  two 
days,'  t]  and  joining  in  demurrer  gratis^  taking  short  notice  of  trial  for  the  fint  sit- 
tings in  the  next  term  [or  **  for  the  assizes,"]  or  even  two  days'  notice  of  the  latter}  if 
necessary,  and    short  notice  of  inquiry ||   [and  tennt  may  be  tubtraeted  or  added  m 

agreed  by  the  parties  or  ordered  by  the  judge,"]  Dated  thia  —  day  of ,  a.  d.  1835. 

yudgi^t  s^gaohirt.] 

*  See  Holmet  y.  Grant,  1  Gale,  59}  3  $  Per  cur.  in  lotosm  v.  Robiman,  3 

Dowl.  497.  Tyr.  490,  pott. 

f  Suggested  by  Bayley,  B.  in  Clark  v.  ||  Necessary  as  not  implied,  Steoem  ▼. 

Adams,  t  Tvr.  756.  Peil,  t  Cr.  &  M.  421 ;  S  Tyrw.  267 ;  S 

t  Essential,  as  not  being  implied,  Jenee  Dowl.  355. 
V.  Key,  «  Cr.  &  M.  340;  4  Tyr.  f38. 


(e)  Tidd,  471 ;  1  Sellon,  807 ;  1  Arch.  K.  B.,  4th  ed.  S39. 
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CHAP.  XXI.  obtained  an  order  for  time  on  the  '*  usual  termi'^  he  cannot  af- 
To  Plbas!'    terwards  move  to  change  the  venue ;  and  therefore  if  it  be 


intended  to  make  that  application  care  should  be  observed 
before  being  subjected  to  the  uswU  terms,  to  have  the  order 
for  time  drawn  up  expressly  without  prejudice  to  an  applica- 
tion to  change  the  venue,  (d) 
Constroction  of  The  term  **  issuabbf"  as  here  used,  is  of  rather  oncertam 
inl  ustia6/^.(0  meaning ;  for  it  does  not  confine  the  defendant  to  a  plea  to  be 
tried  by  a  jury ;  and  a  general  demurrer,  where  there  is  a 
substantial  and  not  a  mere  formal  defect  in  the  declaration  or 
other  pleading,  is  certainly  admissible,  though  it  is  to  be  de- 
cided upon  by  the  Court. (f)  Nor  does  it  import  that  the 
defendant  shall  only  plead  ^  a  plea  in  chief  to  the  merits,*'  or  a 
meritorious  plea;(g)  for  certainly  a  defendant  under  such 
terms  may  plead  most  pleas  oi  illegality,  as  ease  and  &vour  to 
a  bail  bond,  (A)  and  a  plea  of  the  statute  of  limitations  is  also 
admissible,  (t)  So  that  upon  the  whole  it  may  be  concluded 
that  any  substantial  matter  of  fact  or  law  that  would  perfs- 
tuaUy  bar  the  action  may  be  pleaded  or  raised  by  demurrer  by 
a  defendant  under  such  terms.  In  other  words,  as  observed  by 
Abbot,  C.  J.,  '^  where  he  has  obtained  time  to  plead  on  the 
*^  terms  of  pleading  issuably,  and  by  his  pleading  faik  to  bring 
''  the  merits  (i.  e.  legal  merits)  of  the  case  or  some  question  of 
^*fact  or  some  question  of  law  arising  on  the  facts  in  issue, 
^'  he  does  not  comply  with  the  conditions  of  the  order.'' (^) 

A  plea  in  abatement  which  does  not  finally  decide  on  the 
rights  of  the  parties,  (/)  or  a  plea  of  alien  enemy,  which  is  con- 
sidered only  a  temporary  bar  during  the  war,  (m)  or  a  false 
plea  of  judgment  recovered,  (it)  are  certainly  violations  of  the 
terms. 
What  sach  a  Pleading  issuably,  however,  does  not  mean  that  the  plaifUif 

pl«toriiot  jg  jq  YyQ  permitted  to  have  a  double  or  other  improper  replica- 
tion ;  and  therefore  where  a  defendant,  being  under  such  terms, 
demurred  specially  to  the  replication  for  duplicity,  and  there- 
upon the  plaintiff  signed  judgment,  the  Court  made  absolute 
a  rule  for  setting  aside  such  judgment,  and  ordered  the  demurrer 


(d)  Waring  v,  HoU,  3  Price,  3\  2  a  plea  of  ^amtn^,  usury,  &c  is  an  tsMMe 
M'Clel.  k  Y.  106,  f  02 ;  Bagnell  ▼.  Ship-  plea. 

ham,  1  Crorop.  &  Jer.  377.  (h)  Dearden  ▼.  Holden,  1  Barr.  005. 

(e)  See  in  general  Tidd,  9th  ed.  471.  (i)  Rucher  r,  Hannay,  4  East,  BOi, 
if)  Wright  V.  PtmeW,  3  Wils.  530  j  9  (fe)  Sawtell  v.  GUlard,  5  Dowl.  ic  R- 

Bla.  R.  9«3,  S.  C;  Dewey  v.  Sqtp,  f  690. 

Stra.  1185.  (/)  KUmeh  v.  Maidman,  1  Burr.  59. 

(g)  N.   B.    The   deBnition  in  Tidd's  im)  Simeon  t.  Thompton,  8  T.  R.  71. 

Prac.  9th  ed.  471,  and  in  reported  cases,  (n)  Heron  ▼.  Heron,  X  Bla.  R.  ST6* 
most  be  understood  legal  taenia :  so  that 


Digitized  by 


Google 


TIMES  OF  PLEABIKO.  707 

to  be  argued ;  but  then  as  the  defendant  ought  not  to  have  de-  CHAP.  XXL 
murred  specially  without  previous  leave  he  was  ordered  to  pay     ^o  PuAtf ' 
the  costs  of  the  motion,  (o)  Ifa  defendant  sued  as  administrator, 
being  under  terms  of  pleading  issuably,  plead  the  general  issue 
and  his  own  bankruptcy,  which  is  obviously  a  bad  plea,  and  no 
answer  to  the  action,  the  plaintiff  may  sign  judgment.  (/?) 

In  one  case  the  Court  of  Exchequer  thought  that  a  special 
demurrer  to  a  replication  de  injuria,  on  the  ground  that  it  put 
in  issue  too  many  facts,  was  a  fair  demurrer,  and  that  the  de- 
fendant, though  under  terms,  was  not  precluded  from  so  de- 
inurring;(9)  but  subsequently,  upon  that  decision  being  cited, 
Bayley  B.  said  "a  special  demurrer  is  not  an  issuable  plea; 
''  but  if  there  are  good  causes  (i.  e.  semble  "  substantial*^  the 
''  Court  will  sometimes  strike  out  the  causes."  (r)  In  a  subse- 
quent case,  the  defendant  being  under  terms  of  pleading  is* 
suably,  the  plaintiff  improperly  replied  double^  upon  which  the 
defendant  demurred  specially  for  duplicity,  and  the  plaintiff 
signed  judgment,  the  Court  said  that  it  could  not  have  been 
intended  that  the  plaintiff  should  be  allowed  to  reply  double, 
and  they  therefore  set  aside  the  judgment,  and  ordered  all 
the  special  causes  of  demurrer  to  be  set  aside,  excepting  that 
for  duplicity,  which  they  directed  should  be  argued  on  the 
next  paper  day ;  but  as  the  defendant  ought  not  to  have  de- 
murred specially  without  leave,  the  Court  declared  be  must 
pay  the  costs  of  the  rule.(«)  Where  the  objection  assigned 
specially  as  cause  of  demurrer  is  merely  technical,  and  would 
have  been  aided  by  the  statute  4  Ann.  c.  16,  s«  1,  then  cer- 
tainly the  assigning  such  technical  objections  seems  obviously 
a  violation  of  the  intent  of  the  order;  but  the  mere  specially 
assigning  as  a  cause  of  demurrer  a  substantial  defect,  which 
would  defeat  the  action  on  a  judgment  by  default,  or  on  motion 
in  arrest  of  judgment,  ought  not  to  be  so  considered.  Indeed  as 
the  practical  rules  of  Hil.  T»  4  W.  4,  reg.  2,  now  require  that 
the  substantial  objection  shall  be  stated  in  the  margin  ot  every 
demurrer,  whether  general  or  special,  it  seems  immaterial  that  it 
also  be  shown  as  cause  at  the  conclusion  of  the  demurrer  itself. 
Upon  the  whole,  if  a  declaration  or  a  replication  be  so  objec- 
tionable as  to  prejudice  or  embarrass  the  defendant,  his  safest 
course,  where  under  terms  of  pleading  issuably,  is  immediately 
to  return  it  to  the  plaintiff's  attorney,  with  a  request  that  he 

(o)  GUbome  ▼.  Wyatt,  1  Gale,  35 ;  3  670. 

Dowl.  505.  (r)  Namey  ▼.  Kenrick,  1  Dowl.  609; 

(p)  SeorU  r.  Bndthaw,  %  Crom.  &  M.  B&rry  v.  Andenont  7  Term  R.  530. 

148;  S  Dowl.  289.  (j)  Githame  ▼.  Wyatt,  3  Dowl.  505; 

(9)  Langford   v.   Wagham,    7  Price,  1  Gale,  35. 
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CHAP.  XXI.  will  alter  it.  and  if  he  refuse,  then  a  summons  should  be 
ToFiJLAi*   promptly  obtained  in  the  alternative,  either  that  the  plaintiff 
shall  amend,  or  the  defendant  have  leave  to  demur  spedally. 

In  the  King's  Bench  the  terms  pleading  issuably  extend 
throughout  the  suit;  and  therefore  the  defendant  when  under 
them  cannot  demur  for  want  of  form  to  the  replication,  (t) 
But  in  C.  P.  the  condition  has  been  considered  confined  to  the 
plea,  and  that  therefore  the  defendant  may  demur  specially  to 
the  replication  ;(tf)  and  therefore  it  may  be  advisable  for  a 
plaintiff  to  pray  that  an  order,  when  obtained  in  C.  P.,  may 
require  the  defendant  to  rejoin  issuably;  but  even  then  tbe 
defendant  may  plead  matter  in  abatement  arising  pending  tbe 
action,  unless  expressly  prohibited,  (x) 

If  the  plea,  or  one  of  several,  be  manifestly  in  violation  of 
the  prescribed  terms,  the  plaintiff,  after  the  time  for  pleading 
has  elapsed,  but  not  before,  may  treat  the  whole  as  a  nullity, 
and  sign  judgment  ;(y)  so  if  there  be  an  unfounded  or  a  mere 
technical  demurrer  to  the  whole,  or  to  a  part,  and  an  issuable 
plea  to  the  residue. (^ar)  But  if  the  plea  be  merely  informal,  the 
plaintiff  may  demur,  though  he  cannot  sign  judgment  ;(a)  and  it  is 
always  recommended  in  cases  of  the  least  doubt  to  apply  to  tbe 
Court  or  judge  for  leave  to  sign  judgment ;  (6)  or  rather  imme- 
diately reply,  if  an  issue  can  be  readily  taken  upon  a  question  of 
fact  that  it  is  known  must  be  found  in  the  plaintiff's  favour. 
Rejoining  gm-  By  the  terms  of  rejoining  gratis''  is  meant  not  only  tbe 
t>s*(0  dispensation  with  the  rule  to  rejoin,  but  also  with  the  four  days 

time  given  by  it,  or  as  has  been  well  expressed,  not  only  with 
the  rule  itself  but  its  consequences  ;(<i?)  the  defendant's  under- 
taking to  rejoin  gratis  renders  it  incumbent  on  him  to  deliver 
to  the  plaintiff's  attorney  his  rejoinder  within  twenty-four  howrt 
qfier  it  is  demanded;  and  as  the  plaintiff  may  demand  a  re- 
joinder immediately  after,  or  at  the  time  he  delivers  his  repli- 
cation, the  defendant  in  that  case  must,  within  twenty-four 
hours  after  he  has  received  the  replication,  deliver  his  rejoifl- 
der.(^)  But  still  a  demand  of  rejoinder  twenty-four  hours  be- 
fore judgment  will  be  indispensable.  (/)  If  a  defendant  object 
to  such  terms  he  may,  on  praying  time  to  plead,  have  tbe 

0)  SawM  ▼•  Oillard,  5  Dowl.  &  R.  4tb  ed.  240. 
620.  (c)  See  in  gcnenil,  Tidd,  47 f. 

(tt)  Betts  ▼.  AfpUgarih,  4  Biug.  267.  (d)  1  Arch.  K.  B.  4th  ed.  240;  ITye 

(x)  BryaiU  ▼.  Perring,  5  Bing.  414.  ▼.  FUher,  3  Bos.  &  P.  443. 

(y)  Strie  v.  Bndthaw,  2  Crom.  &  M.         (e)  1  Arch.  K.  B.  4th  ed.  240,  ooie(i): 

148;    WateffaU  ▼.  Glode,  3  Term  R.  Clarkev.Adamt,tCT>kJ,6»S',ftp' 

306 ;  Cuming  v.  Sharland,  1  East,  41 1.  755 ;  Jotmi  t.  Key,  2  Dowl.  S65. 

(»)  W.;  Suttonv.lFoddeio»e,Barnes,3l4.         (/)  Seaton  t.  Skgy,  1  Harr.  &  W«B. 

(a)  ThdluMm  v.  Smith,  5  T.  R.  152.  219;  3  Dowl.  637,  S,  C. ;  in  the  lait  «• 

(6)  TIdd,  9th  ed.  473 ;  1  Arch.  K.  B.  port  fum  pm  it  misprinted  for  iiii  Hot' 
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order  varied,  as  *^  rejoining  gratis  in  two  days ;"  and  this  seems   CHAP.  XXI. 
a  desirable  qualification.  (/)  Practice  as 

defendant  when  under  terms  to  "  rejoin  gratis**  is  not 
bound  to  join  in  demurrer  within  twenty-four  hours  after  de- 
mand of  such  joinder,  but  is  entitled  to  the  usual  four  days 
rule;  because  a  defendant  may  join  issue  to  the  country  with- 
out the  consideration  that  may  be  necessary  before  joining  in 
demurrer,  (g)  The  terms  of  joining  in  demurrer  gratis  should 
therefore  be  imposed  on  a  defendant  when  the  plaintiff  appre- 
hends that  it  may  become  necessary  to  demur,  and  join  in  de- 
murrer in  sufficient  time  to  obtain  judgment  of  a  particular 
term,  especially  in  Trinity  Term.(^) 

The  terms  of  "  taking  short  notice  of  trial*'  import  in  a  Taking  short 
town  cause  that  two  days  notice  of  trial,  the  one  day  inclusive  "**'''^«=  °^  '"•*• 
the  other  exclusive,  shall  suffice,  provided  the  intermediate 
day  be  not  a  Sunday  ;{hy  but  it  is  usual  to  give,  and  it  would 
be  as  well  in  the  order  to  provide  that  as  much  longer  time 
shall  be  given  as  conveniently  practicable,  (i)  If  the  terms  be 
to  take  short  notice  of  trial  for  the  sittings  in  term,  the  defend- 
ant 18  not  bound  to  take  short  notice  of  trial  for  the  sittinsts 
after  term,  {k)  In  a  country  cause  short  notice  of  trial  means 
four  days  notice,  exclusive  of  an  intermediate  Sunday,  (/)  and 
to  be  given  four  days  at  least  before  the  commission  day,  the 
one  exclusive  the  other  inclusive ;  (m)  and  the  defendant's  de- 
lay in  delivering  his  rejoinder  will  not  constitute  any  excuse  for 
not  giving  such  (uW  four  days  notice ;  for  it  was  incumbent  on 
plaintiff's  attorney,  when  before  the  judge  on  the  summons  for 
time  to  plead,  to  have  saved  the  assizes,  by  stipulating  that  if 
the  issue  for  trial  was  not  raised  in  time  to  give  the  regular 
four  days  notice,  then  two  days  notice  should  be  sufficient,  (n) 
The  defendant's  being  under  terms  to  take  short  notice  of  trial 
does  not  entitle  the  plaintiff  to  give  less  than  the  usual  notice 
of  countermand  ;{o)  and  in  which  notice  of  countermand  it  has 
been  supposed  that  even  a  Sunday  may  be  reckoned,  because 

(J)  Per  Lord  Ljrndhurst,  C.  B.  and  Pr.  74. 

Barley,  B.  in  Clarke  v.  Adams,  «  Tyr.  (/)  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  58 ; 

756.  Jervis's  Rules,  57,  note  (k) ;  Grejean  v» 

(g)  Janes  v.   Key,  4  T^tw.    238;    2  Manning,  2  Tyr.  725;   2  Crorap.  &  J. 

Cromp.  &  M.  340 ;  2  Dowl.  265,  S.  C.  635,  S.  C. 

(h)  Grojean  v.  Manning,  2  Tyr.  725;  (m)  R.  E.  .'50  G.  3,  Reg.  Gen.  Hil.  2 

2  Cromp.  &  Jem  635,  S.  C. ;    but  note  W.  4,  r.  VIU. ;   Lawson  v.  Robinson,  S 

a  case  of  continuance  of  notice  of  trial;  Tyr.  490;   3  Term  R.  660;    Buller  v. 

see  also  Butler  ▼.  Johnson,  Barnes,  301 ;  Johnson,  Barnes,  301. 

Prac.  Reg.  390;   Dax,  Prac.  74;  Price,  (n)  Lawaon  v.  Robinson,  3  Tyr.  490 1 

Pr.'276.  Crorap.  &  M.  499,  S.  C. ;  and  see  same 

(i)  Semble,  Tidd,  9lh  ed.  472 ;  Price  principle,  King  v.  Jones,  Cromp,  &  M, 

T.  Simpson,  1  Taont  343.  71. 

(k)  Abbott  V.  Abbott,  7  Taunt.  452 ;  1  (o)  King  v.  Jones,  1   Cr.  &  M.  71 ;  1 

Moore,  160,  S.  C;   Tidd,  757;    Dax,  Dowl.  640,  S.  C. 

VOL.  III.  Z    Z 
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CHAP.  XXI. 

PbACTICS  18 

TO  Pleas, 


Time  in  order 
how  calculated. 


it  requires  no  act  to  be  done  by  the  opponent,  but  suspends  sD 
proceedings ;  but  he  has  to  inform  hb  witnesses,  to  preveat 
increase  of  expense,  and  for  that  purpose  Sunday  is  not  a  pro- 
per day.  (/?) 

When  a  defendant  is  under  terms  of  taking  short  notice  ^ 
trial  he  is  not  bound  to  take  short  notice  of  inquiry  i  and 
therefore  a  plaintiflTs  attorney  should  always  endeavour  to 
have  that  condition  inserted  in  an  order  for  time,  and  as  in  the 
antecedent  note*(jr) 

The  day  of  the  date  of  the  order,  or  ihe  first  day,  is  to  be 
excluded  in  the  computation  of  the  time  given;  and  if  judgment 
be  signed  too  soon,  though  the  plea  be  irregular,  it  will  be  set 
aside,  (r)  So  '^  seven  days"  time  for  pleading  gives  the  whok 
of  the  seventh  day  to  plead  in,  after  excluding  the  day  on 
which  the  order  is  made;(r)  and  an  order  for  time  untile 
named  day  includes  that  day.  (#) 


How  soon  plain- 
tiff may  »ign 
jodgmeut  at 
for  want  of  a 
plca.(0 


If  a  defendant  plead  an  irregular  or  insufficient  plea  before 
the  origbal  or  enlarged  time  for  pleading  has  expired,  still  the 
plaintiff  cannot  sign  judgment  until  the  whole  time  has  ex- 
pired ;  because  the  defendant  might  discover  his  mistake,  and 
in  due  time  deliver  another  perfect  plea;  and  this,  notwith- 
standing the  Reg.  Gen.  HiL  T.  S  W.  4,  s.  40,  now  prevents  s 
defendant  from  waiving  his  plea  without  leave.  («)  So  if  a  pkt 
in  bar,  requiring  counsers  signature,  be  delivered  without  such 
signature,  still  the  plaintiff  must  wait  till  the  full  time  for 
pleading  has  expired  ;(ar)  and  a  plea  in  bar  delivered  after  the 
time  for  pleading  has  expired,  but  before  judgment  signed, 
renders  a  judgment  signed  after  notice  of  such  plea  irregular; 
and  it  will  be  set  aside  with  costs,  to  be  paid  by  plaintiff's  st- 
tomey.(y) 


V.  Fraction  « 
toP/eoj. 

Taking  declara- 
tion oot  of 
office  when 

filMd. 


Before  the  defendant  can  regularly  plead,  he  must  take  the 
declaration,  when  it  has  been  filed  by  the  plaintiff,  out  of  the 
office,  and  at  the  same  time  pay  the  fees  at  such  office  ;(i?) 
and  if  he  plead  without  so  doing,  even  having  obtained  a  copj 
of  the  declaration  from  the  plaintiff's  attorney,  the  latter  may 


(p)  Tidd,  735;  but  tee  Grcjean  v. 
banning,  t  Tyr.  725 ;  2  Cromp.  &  J. 
635. 

(g)  Ante,  705,  (6) ;  Stneni  v.  Pelt,  9 
Cromp.  &  M.421  ;  4Tyr.  267 ;  2  Dowl. 
S55.  S.  C. 

fr;  PeppercU  ▼.  Burrell,  1  Cr.  M.  & 
Ros.  372;  2  Dowl.  674;  4  Tvr.  811, 
S.  C. 

(j)  Ante,  704,  («). 

(0  See  in  general  1  Arch.  K.  B.  241, 


and  ante,  704. 

Ju)  Dakint  v.  Wagner,  S  Dowl.  535. 
x)  NolUken  t.  Severn,  2  Crwn.  k  J. 
;;  1  Dowl.  321 ;  Pepperett^.  Barrett, 

1  Crom.  M.  &  Ros.  372;  2  Dowl.  674; 
Macker  ▼.  Billing,  3  Dowl.  246;  4T^. 
812. 

(y)  Amphlett  v.  Semple,  2  Tjrw.  312; 

2  Crora.  &  J.  358. 

(0  White  T.  Dent,  1  Bos.  &PnI.541i 
1  Arcb.  K.  B.  928. 
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treat  tbe  plea  as  a  nullity^  and  sign  judgment  as  for  want  of  a   CHAP.  XXT. 
plea,   and   without  any  previous  demand,  (z)     However,  as     tVpleab. 


taking  the  declaration  out  of  the  office  waives  all  objections  to 
the  process,  (a)  and  any  variance  between  the  notice  of  the  de- 
claration and  the  declaration  itself,  (6)  and  also  to  the  declara- 
tion having  been  filed  conditionally  instead  of  absolutely,  (c) 
the  defendant's  attorney  must,  before  he  takes  the  declaration 
out  of  the  office,  well  consider  whether  any  objection  is  to  be 
taken  on  account  of  either  of  these  proceedings. 

As  pleas  in  abatement  must  be  delivered  within  four  days,  Practice  re- 
both  inclusive,  after  the  delivery  of  the  declaration,  the  practice  J*''^*^^**' 
relating  to  them  first' demands  consideration.  These  are  prin-  (d) 
cipally  affected  by  tbe  general  acts  4  Ann.  c.  16,  s.  11,  9  G.  4, 
c.  14^  8.  2,  and  3  &  4  W.  4,  c.  43,  s.  8,  9,  10,  11  and  12. 
Pleas  in  abatement  do  not  appear  to  have  been  scarcely  noticed 
by  any  modern  rule  of  Court.  The  4  Ann.  c.  16,  s.  11,  enacts 
"  that  no  dilatory  plea  shall  be  received  in  any  Court  of  re- 
^'  cord,  unless  the  party  offering  such  plea  do  by  affidavit  prove 
**  the  truth  thereof,  or  show  some  probable  matter  to  the  Court 
''  to  induce  them  to  believe  that  tbe  fact  of  such  dilatory  plea 
*^  is  true."  The  9  G.  4,  c.  14,  s.  2,  enacts  in  effect  that  in  a 
joint  action  a  plea  in  abatement  as  to  one  defendant  shall  not 
prevent  recovery  against  the  other.  The  3  &  4  W.  4,  c.  43, 
8.  8,  enacts,  that  no  plea  in  abatement/or  the  nonjoinder  of 
any  person  as  a  co-defendant  shall  be  aUowed  in  any  Court  of 
law,  unless  it  be  stated  in  such  plea  that  such  person  is  resident 
within  the  jurisdiction  of  the  Court,  and  unless  the  place  of 
residence  of  such  person  shall  be  stated  with  convenient  cer- 
tainty in  an  affidavit  verifying  such  plea.  And  section  9  enacts 
that  to  any  plea  in  abatement  in  any  Court  of  law  of  the  non- 
joinder of  another  person,  the  plaintiff  may  reply  that  such 
person  has  been  discharged  by  bankruptcy  or  certificate,  or 
under  an  act  for  the  relief  of  insolvent  debtors. 

The  10th  section  contains  a  provision  relating  to  a  fresh 
action  brought  against  all  the  persons  named  in  a  plea  of  non- 
joinder in  abatement,  so  as  to  prevent  a  total  defeat  on  account 
of  misjoinder  in  such  fresh  action.  The  11th  section  enacts 
thai  no  plea  in  abatement  for  a  misnomer  shall  be  allowed  in  any 
personal  action,  but  directs  that  in  any  case  where  such  a  plea 
would  heretofore  have  been  available,  there  shall  be  a  summons 

(x)  Bond  V.  Smart,   1  ChiUj^'s  Rep.  (c)  1  Arch.  K.  B.  2S9. 

735 ;  Keeling  v,  Newton,  1  Wils.  173.  (d)  See  in  general  Tidd,  9th  cd. ;  2 

(a)  CoiweU  v.  Martin,  2  Stra.  1072.  Arch.  K.  B.  4tb  ed. ;  1  Cbitty  on  Plead- 

(5;  Robini  v.  Richards,  1  Dowl.  578.  ing,  6th  ed. 

zz  2  r^         T 
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CHAP.  XXI.   to  compel  the  plaintiff  to  amend  his  declaration  at  kis  eoili, 

^To  P^slst'    ''y  inserting  the  right  name,  founded  on  an  affidavit  thereof; 

and  section  12  authorizes  a  plaintiff  to  use  the  same  initials  and 

contractions  as  have  been  used  by  a  defendant  in  signing  a  bill 

or  note  or  other  written  instrument. 

The  excellent  effect  of  the  8th  section  is  that  a  creditor  maj 
sue  separately  all  the  joint  debtors  in  this  country,  without  first 
outlawing  those  contracting  parties  who  are  abroad.  The 
11th  section,  it  will  be  observed,  only  relates  to  the  single  in- 
stance of  misnomer,  so  that  it  is  still  competent  to  a  defendant 
to  plead  numerous  other  matters  in  abatement.  In  a  late  case, 
where  the  declaration  described  the  plaintiff  as  Earl  of  Stirling, 
and  the  defendant  pleaded  in  abatement  that  the  plaintiff  was 
not  nor  is  Earl  of  Stirling,  it  was  held  that  a  replication  that 
the  plaintiff  was  and  still  is  Earl  of  Stirling,  concluding  to  the 
country,  was  bad  on  demurrer,  for  not  showing  how  the  plaintiff 
claimed  that  dignity,  so  as  to  decide  the  mode  of  trial,  (e) 

As  each  Court  will  take  judicial  notice  who  are  attornies  in- 
rolled  in  their  own  Court,  but  not  of  the  privilege  of  an  at- 
torney or  other  officer  to  be  sued  in  another  Court,  it  seems  to 
be  clear  that  a  plea  by  an  attorney  or  other  officer  of  prinlege 
to  be  sued  in  his  own  Court,  cannot  be  pleaded  to  an  action 
depending  in  another  Court,  without  an  affidavit  of  its 
truth;  (/)  and  if  such  a  plea  be  not  supported  by  an  affidavit, 
the  plaintiff  may  sign  judgment.  (/) 

Time  of  iwear-  It  has  for  a  long  time  been  supposed  that  a  defendant  mar, 
in^suppo^Ta  ^"  '^^  King's  Bench,  whether  in  a  town  or  country  cause,  pre- 
pare and  swear  to  the  truth  of  his  subsequent  plea  in  abate- 
ment,  before  the  declaration  was  delivered,  on  the  ground  that 
if  this  were  not  permitted,  especially  in  a  country  cause,  or  where 
the  defendant  resided  at  a  great  distance  from  the  metropolis,  it 
would  be  impracticable  to  obtain  the  affidavit  in  time  to  accom- 
pany the  plea,  which  must  be  pleaded  within  four  days,  both  in- 
clusive, after  the  declaration,  (h)  But  in  more  recent  decbions 
this  doctrine  has  been  denied,  and  it  would  seem  that  an  affi* 
davit  sworn  at  any  time  before,  still  less  if  sworn  nine  or  eleven 
days  before  the  declaration  has  been  delivered,  would  not  now 
bQ  received,  and  the  plaintiff  might  sign  judgment  if  it  were 
used ;  (i)   but  Bayley,  B.  suggested  "  that  perhaps  the  Court 


plea  in  abate- 
ment and  of 
pleading  nteh 
plea,  (g) 


(e)  Earl  Stirling  v.  Clayton,  3  T^tw. 
154. 

(/)  Davidson  v.  Chilman,  1  Bing. 
N.  C.  «97;  Davidson  v,  Watkins,  SDowL 
129. 

(g)  See  in  general  Chittj^'t  Sam.  Prac. 
1S8  to  131. 


(h)  Baskett  y»  Barnard,  4  M.  kStl 
33«  ;  Lang  v.  Comber,  4  East,  S48;  U 
East,  348  ;  13  East,  170 ;  $  Chitt^'s  B. 
7 ;  but  see  decisions  in  next  note. 

(i)  WesterdaU  v.  Kemp,  1  Tjr.  »0, 
Johnson  v.  PoppUwell,  2  Crom.  &  J.  >^ 
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"  would  give  time  for  filing  the  affidavit  of  the  truth,  on  the  CHAP.  XXI. 
'*  special  ground  that  the  party  lived  at  a  great  distance,  and  rolpLEAft! 
'*  that  the  declaration  was  filed  so  as  to  prevent  the  putting  in  "^— — ^ 
*'  a  plea  of  nonjoinder,  which  may  be  and  often  is  an  honest 
"  plea."(i)  And  we  have  before  seen  that  the  Court  or  a  judge 
ivill  give  time  for  pleading  some  pleas  in  abatement,  such  as 
nonjoinder  or  the  pendency  of  a  prior  action  for  the  same 
cause.  (/)  The  affidavit  of  the  truth  of  a  plea  in  abatement 
must  be  scrupulously  correct  in  the  title  and  in  all  other  re^ 
spects ;  (m)  and  where,  inadvertently,  the  affidavit  stated  that 
the  affidavit  (instead  of  plea)  hereunto  annexed  is  true,  and  the 
defendant  signed  judgment  of  non  pros  for  not  replying  to  his 
plea  in  abatement,  the  Court,  considering  the  plea  a  nullity  on 
account  of  such  defect,  and  which  could  not  be  waived,  set 
aside  the  judgment  of  non  pros.  («)  The  other  parts  of  the 
practice  relative  to  pleas  in  abatement  and  proceedings  there- 
on, and  the  requisites  of  pleas  in  abatement,  (o)  will  be  found 
sufficiently  considered  in  the  works  referred  to  in  the  note, 
and  the  most  recent  precedents  will  be  found  collected  in  a 
work  exclusively  on  the  subject  of  pleading. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1,  requiring  evert/ 
pleading  to  be  intituled  of  the  day  of  the  month  and  year  when 
the  same  is  pleaded,  and  shall  bear  no  other  time  or  date,  ex- 
tends as  well  to  pleas  in  abatement  as  those  in  bar,  so  that  a 
plea  to  the  jurisdiction,  or  strictly  in  abatement,  should  be 
intituled  of  the  very  day  on  which  it  is  delivered,  (p)  thus  avoid- 
ing the  difficulties  that  formerly  frequently  occurred  as  well 
respecting  pleas  in  abatement  as  of  tender. 

Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  10,  also  seems  to  be  impe- 
rative that  after  the  title  and  names  of  the  parties  in  the  margin 
a  plea  in  abatement  as.  well  as  in  bar  shall  commence  thus : 

CD") 

'      '  f  The  said  defendant  by his  attorney  \pr  "  in  per- 

^    -^  f  son"]  says  that,  &c. 
-A.  Jd.j 

The  form  in  the  note  of  a  plea  in  abatement  and  of  the 
affidavit  of  its  truth  may  assist  in  practice,  {p) 


(k)  Johnson  ▼.  Popplevell,  t  Crbiii.  &  of  affidavits  in  general. 
J-  546.  (n)  Garratt  v.  Hoo/per,  1  Dowl.  28. 

(0  Ante,  70S;    1  Mann.  6c  %1.  n()8,  (o)  Tidd,  9th  cd.  463,  634  to  643; 

510 ;  Tidd's  Sup.  ^  Arch.  K.  B.  4th  ed.  543  to  549;  and 

(m)  Ante,  538,  &c.  as  to  the  requisites  Chitty  on  Pleading,  6th  ed. 


(jp)  In  the  King's  Bench  [or  "  Common  Plea^,"  or  "  Exchequer/*]  Plea  in  obaM- 

1  he day  of in  the  year  of  our  Lord .  meni  that  the 

C.  P.  )  And  the  said  C.  D.  by  E.  F.  his  attorney  for  "  in  person"]  prays  judgment  contracts  were 

ats.    >of  the  said  writ  and  declaration,   because  he  sa^»  that  the  suid  several  pro-  made  jointly 
A.  B.i  mises  in  the  said  declaration  mentioned,  were  and  each  of  thera  was  made  with  anotheiC 


V14p  practice  as  to  pleas 

CHAP.  XXI.       To  enable  any  person  now  to  prepare  pleas  in  bar,  he  must 
To^^LSAst*    ^^^  o"'y  have  a  knowledge  of  pleading,  but  also  of  CYcry 


Of  pleas  in  bar. 


branch  of  law ;  before  the  recent  pleading  rules  most  prac* 
titioners  believed  that  in  the  actions  of  Assumpsit^  Case,  and 
Trover,  the  plea  of  "non-assumpsit"  or  "not  guilty"  very  gene- 
rally sulBcedy  and  that  under  the  same  numerous  special  grounds 
of  defence  might  be  given  in  issue ;  but  now  the  use  of  a  piea 
of  general  issue  is  greatly  limited,  and  in  some  cases,  as  in 
actions  on  a  bill  of  exchange  or  promissory  note,  is  entirely  pro- 
hibited ;  and  it  has  become  necessary  to  state  in  the  plea  or 
pleas  the  exact  ground  of  defence,  though  merely  in  the  negative 
of  a  part  of  the  declaration,  as  will  be  presently  fully  shovn; 
the  consequence  is,  that  no  prudent  attorney,  unless  he  have 
attained  very  considerable  knowledge  as  well  of  law  in  general  as 
of  the  present  rules  of  pleading,  will  venture  himself  to  jpr^par^ 
a  plea  or  pleas  ;  and  great  encouragement  has  been  given  to 
professed  special  pleaders  more  sedulously  to  study  every  part 
of  their  department.  We  shall  here  only  take  a  very  concise 
view  of  the  recent  alterations  and  improvements^  first,  as  thej 
affect  the  form  and  general  requisites  of  a  plea ;  Sndly,  as 
regards  what  matters  may  and  must  be  pleaded  specially; 
and,  3dly,  when  several  pleas  may  be  pleaded. 

Forms  and  re-  The  recent  Statutes  and  rules  have  introduced  some  material 
?n"i!nr*lDFc>icI^^  alterations  in  the/or»i*  as  well  as  requisites  of  pleas  fji  barh 
general,  and  still  more  as  regards  the  use  o{  several  pleas,  and 
which  have  a  most  extensive  and  beneficial  influence  upon  the 
trial  of  the  merits  between  the  parties,  and  a  general  knowledge 
of  which  is  essential  to  every  practitioner,  although  he  may  not 
profess  to  prepare  pleadings.  Some  of  the  rules  relate  merelj 
to  form,  and  were  promulgated  principally  in  order  to  save 


person  not  jointly  with  one  G.  H.,  who  is  still  living  and  residing  at  — -^,  within  the  jnrisdietiea 

joined  as  co«        of  this  Court,  and  not  by  the  said  C.  D.  alone,  and  this  he  the  said  C.  D.  is  resdj  u 

defendant,  verify ;  wherefore  inasmuch  as  the  said  G.  U.  is  not  named  in  the  said  writ  or  drcli- 

ration  together  with  the  said  C.  D.,  he  the  said  C.  D.  prays  jadgiaent  of  the  said  vH: 

and  declaration,  and  that  the  same  may  be  quashed,  &c.     [See  oth^ forms,  CkiUgn 

PUadiugs,  6lh  ed*  j  add  affidavit  oifoUowi.'] 

ICoumeTt  Sigutmt.] 

Affidavit  of  the    In  the  King*8  Bench  [or  **  Common  Pleas/'  or  *'  Exchequer."] 
truth  of  inch  C  A.  B.  Ftaiotif. 

plea  and  of  the  Between?  and 

residence  of  the  C  C.  D.  Dcfendiai. 

party  named  CD.  of ,  tailor,  the  defendant  in  this  cause,  roaketh  oath  and  saitli  that  t^ 

therein*  plea  hereunto  annexed  is  true  in  substance  and  fact,  and  (hat  the  said  G.  H.,  otaied  Q 


the  said  plea,  is  now  residing  [or  '*  the  place  of  residence  of  the  said  G.  U.,  &c  is  bo« 
at  this  time"]  at  No.  10,  in Street,  in  the  parish  of  —  in  the  couolj  of  — 

Google 


and  withiu  the  jurisdictioQ  of  this  Court. 
Sworn,  Uc 
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prolixity  and  consequent  expense,  and  to  preserve  similarity  in  CHAP.  XXI. 
practice ;  but  others,  still  more  important,  were  introduced  to     roVuu^.^ 
prevent  surprise  on  the  opponent  on  the  trial,  and  to  secure   — — — 
a  trial  upon  simple  and  distinct  issues,  in  lieu  of  proceeding  to 
trial  on  a  mere  general  issue.     The  object  of  the  rules  will 
appear  from  the  recital  to  the  5th  rule  of  Reg.  Gen.  Hil.  T. 
4  W.  4,  expressed  in  these  terms :  "  And  whereas  by  the  mode 
**  ofpkeuiing  hereinbefore  prescribed  the  several  dispuied  facts 
**  material  to  the  merits  of  the  case  will,  before  the  trial,  be 
**  brought  to  the  notice  of  the  respective  parties  more  distinctly 
"  than  heretofore ;"  then  prescribes  the  rules  having  that  ob- 
ject, and  some  of  which  have  been  stated  and  their  application 
to  pleas  in  part  examined  in  the  chapter  relating  to  declara- 
tions, {q) 

Pleas  in  bar  are  to  be  considered  with  reference  to  their 
Jbrms  and  their  requisites.    With  respect  to  form,  as  regards, 

1st,  The  title  or  date ; 

^ly.  Marginal  description  of  the  parties  to  the  cause ; 

3dly,  The  commencement ; 

4thly,  The  body; 

5thly,  The  conclusion ; 

6thly,  The  variations  when  there  are  several  pleas ;  and, 

7thly,  The  signature  of  counsel,  (r)    The  forms  in  the  notes 
"will  illustrate. 


(q)  Ante, 
(r)  In  the 


48S,  483. 
I  the  Kiog't  Bench. 

On  the day  of ,  a.  d.  1835.  Form  of  plea  of 

C.  D.  "1     Tlic  said  defendant  by  Y.  Z.  bis  attorney  [or  "  in  person,"  or  **  by  E.  P.  non-assumpsit 
ats.    >  admitted  by  the  Court  here  as  guardian  of  the  defendant  to  defend  for  him,  or  other  plea 
A.  B.  >  who  is  an  infant  under  the  age  of  twenty -one  years/']  says  that  **  he  did  denying  the 
not  pfomm"  [or  if  aetion  agaitut  a  party  to  a  bill  of  exchange,  ny  *'  he  did  not  accept,  whole  or  part  of 
or  "draw"  or  "indorse"]  the  said  bill  of  exchange  [or  deny  any  other  part  rf  the  a  declaration, 
declaration,  and  then  conclude  to  the  country  thus:']  in  manner  and  form  as  the  plaintiff  and  eoncluding 
hath  complained  against  him.    And  of  this  the  defendant  puts  himself  on  the  country,  to  country* 
&c. 

C.  D.  "^    The  said  defendant  by  Y.  Z.  his  attorney  [or  **  in  person/']  as  to  so  mnch  Form  of  plea  to 
ats.     >  of  the  first  count  of  the  declaration  as  relates  to  the  beating  and  illtreating  a  part  of  the 

A.  B.  3  fbc  ^^^^  -A*  S-  ^y*  ^^^*'  ^^^  plaintiff  ought  not  to  have  or  maintain  his  cause  of  action, 
action  thereof  against  the  defendant,  because  he  saith  that,  &c.     IState  the  antwer  whe^  and  another 
ther  it  consist  of  denial  or  of  new  matter,  concluding  the  former  to  the  country  and  the  plea  to  other 
latter  with  a  verification,  and  then  state  the  plea  or  pleat  to  the  other  partt  of  the  declaration  part  or  residae. 
thus :]  And  the  defendant  as  to  the  residue  of  the  said  first  count  [or  **  as  to  the  resi- 
due of  the  declaration,"]  saith  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
action  thereof  against  the  defendant,  because  he  says  that  [stating  the  answer  to  such 
-part  of  the  declaration  thus  pleaded  to — see  a  form  which  was  considered  defective  and  open 
to  a  special  demurrer,  Vere  v.  Goldborough,  1  Bing.  N.  C.  353.] 

And  for  ^further  plea  in  this  behalf  the  defendant  saith  that,  £cc.  [Then  state  the  Commencement 
subject-matter  of  the  second  or  subsequent  pUa  the  same  as  in  a  first  pUa,     The  Reg,  Gen^  of  a  second  plea 
UiL  r.  4  W,  4,  orders  that  it  shall  not  be  necessary  to  state  in  a  second  or  other  plea  or  to  same  mattefi 
avowry  that  it  is  pleaded  by  leave  of  the  Court  or  according  to  the  form  of  the  statute,  or  to 
that  effeeti  aUhaugh  it  may  be  still  necessary  to  obtain  a  ruleJ] 
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CHAP.  XXI.       1.  The  title  or  date  at  top. — Reg.  Gen.  Hil.  T.  4W.4, 
^toPle"*    ^®g-  1*  orders  that  "  Every  pleading,  as  well  as  the  declare 
1st  The  title  or  "  *^^"*  ®^^''  ^^  intituled  of  the  day  of  the  month  and  year  when 
dat«  at  top.        '' the  same  is  pleaded,  and  shall  bear  no  other  time  or  date, 
"  unless  otherwise  specially  ordered  by  the  Court  or  a  judge." (i) 
But  if  that  title  be  omitted  or  misstated,  it  is  not  ground  even 
of  special  demurrer ;  and  the  Court  ordered  such  a  demurrer 
to  be  set  aside  with  costs.  (0     This  accords  with  the  decisions 
on  the  want  of  technical' accuracy  in  the  commencement  of  a 
declaration^  which  we  have  seen  is  not  ground  of  demurrer, 
but  is  at  most  only  an  irregularity,  to  be  taken  advantage  of  by 
summons  or  motion,  or  rather,  in  the  first  instance,  by  appliea- 
tion  to  the  defendant's  attorney  to  correct  the  untechoical  ptrt 
of  his  plea,  (f^) 
tnd.  Marginal       There  is  not  any  express  regulation  respecting  the  descrip- 
tion  of  the  parties  m  the  margm  of  the  plea,  nor  is  any  parti- 
cularity essential,  and  if  there  were   no  margin,  probably  it 
would  be  considered  that  the  plea  was  delivered  in  the  pending 
action,  when  there  was  only  one  between  the  same   parties. 
It  has  been  suggested,  that  when  the  plea  is  by  one  of  several 
defendants,  the  margin  of  the  plea  of  a  defendant  pleading 
separately  should  be  "B.  sued  with  C.  andothers,^^  and  tbe 
defendant  pleading  should  be  described  throughout  the  plea 
by  name  as  the  said  defendant  B.  (r) 
5rd.  Introduc       With  respect  to  the  introduction  or  commencemeni  of  tbe 
'^IcLI^'oi     P'^*  *'^®  R«g-  G^"-  Hil.  T.  4  W.  4,  reg.  9,  orders  that"  In 
plea.  *'  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar 

'^  of  the  whole  action  generally,  it  shall  not  be  necesiary  to 
"  use  any  allegation  of  actionem  non,  or  to  the  like  effect,  or 
"  any  prayer  of  judgment;  nor  shall  it  be  necessary  in  any  rt- 
"  plication  or  subsequent  pleading  intended  to  be  pleaded  io 
"  maintenance  of  the  whole  action  to  use  any  allegation  oi'pre- 
"  'cludi  non/  or  to  the  like  effect,  or  any  prayer  of  Judgment: 
*'  and  all  pleas,  replications,  and  subsequent  pleadings  pleaded 
"  without  such  formal  parts  as  aforesaid,  shall  be  taken,  unless 
"  otherwise  expressed,  as  pleaded  respectively  in  bar  of  tbe 
"  whole  action,  or  in  maintenance  of  the  whole  action,  provided 
"  that  nothing  herein  contained  shall  extend  to  cases  where  an 
"  estoppel  is  pleaded." 

Reg.  10  orders  that  "  No  formal  defence  shall  be  required 
"  in  a  plea;  and  k  shall  commence  as  follows:  *  The  said  de- 


is)  Jcrvis's  Rules,  98.  («)  Ante,  466,  as  to  drclanilioiu. 

(0  Neal  V.  Uicharoioii,  2  Dowl.  89.  (rj  Pottrsdojff's  PreccdenU,  l8. 
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"  *fendant  by  his  attorney  [or  *  in  person/  &c.]  sayt  CHAP.  XXI. 

that:  "    Which  rule  gets  rid  of  the  technicalities  respecting  full  ^"^^p"^,*' 
and  half  defence.  

Reg.  1 1  orders  that  '^  It  shall  not  be  necessary- to  state  in  a 
'^  second  or  other  plea  or  avowry,  that  it  is  pleaded  by  leave  of 
"  the  Court,  or  according  to  the  form  of  the  statute,  or  to  that 
*'  eflfect." 

Reg.  12  orders  that  "  No  protestation  shall  hereafter  be 
**  made  in  any  pleading ;  but  either  party  shall  be  entitled  to 
**  the  same  advantage  in  that  or  other  actions  as  if  a  protesta- 
"  tion  had  been  made." 

Reg.  13  orders  that  *'  All  special  traverses  or  traverses  with 
'*  an  inducement  of  affirmative  matter,  shall  conclude  to  the 
'*  country ;''  but  provides  '^  that  this  regulation  shall  not  pre- 
**  elude  the  opposite  party  from  pleading  over  to  the  induce- 
*^  ment  when  the  traverse  is  immaterial." 

On  referring  to  the  form  subscribed  in  the  10th  rule,  and 
given  in  the  note,  {x)  such  rule  directs  that  every  plea  shall 

commence  "  The  said  defendant  by his  attorney  [or  "  in 

'^  person,"]  says  that.  And  this  rule  puts  an  end  to  the  distinc- 
tions between  whole  and  half  defence,  (y)  It  seems  that  if  the 
name  of  a  person  not  authorized  to  act  as  an  attorney  in  the 
Court  where  a  plea  is  pleaded,  be  inserted,  still  the  plea  cannot 
on  that  account  be  treated  as  a  nullity.  («)  It  is  clear  that 
a  defendant,  even  at  the  suit  of  the  crown,  may  plead  and 
defend  in  person,  (a) 

It  has  been  decided  that  the  words  actionem  non,  in  the 
above  ninth  rule,  is  not  essential  in  a  plea  pleaded  separately 
to  an  entire  count;  the  expression  "  the  whole  action  gene^ 
rally,''  in  that  rule  meaning  only  the  whole  case  stated  in  the 
declaration,  or  the  whole  case  contained  in  the  count  to  which 
the  plea  is  pleaded.  (6)  And  it  has  been  observed  that  as  the 
terms  of  the  rule  are  that  it  shall  not  be  necessary  to  com-" 
mence  with  an  actionem  non,  if  the  old  form  were  unnecessarily 
continued,  it  would  be  no  ground  of  demurrer  or  an  irregu-* 
larity.(c)  A  commencement  of  a  plea  thus  ''  comes,  &c." 
''  And  the  defendant  by  his  attorney  says  that,  &c.''  was  always 
sufficient,  and  the  word  comes  was  never  considered  part  of  the 


(i)  Ante,  715.  v.  Higginson,  4  Ncf .  &  Man.  505 }  1 

ly)  Bosanquet's  Rules,  37,  note  (3J).  Har.  &  Wol.  61,  S.  C. ;  and  see  obscr- 

(s)  Hill  ▼.  Mills,  2  Dowl.  696.  vations  on  the  role  in  Ver§r.  Goldsborough, 

(a)  Attorney-General  ▼.  Carpenter,  1  1  Bing.  N.  C.  353,  pof ( ;  and  Bosanquef s 

Tjr.  Rep.  351.  Rules,  S6,  note  39. 

{h)  Per  Lord  Denman,  C.  J.  in  Bird  (e)  Bosanqaet's  Rules,  35,  note  30. 
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CHAP.  XXI.  plea,  but  merely  an  entry  of  the  defendant's  appearing  in  per- 
TO  PLMfc*  '^»  or  by  attorney,  (d)  The  introductory  part  of  the  plea,  when 
it  18  not  intended  to  plead  to  the  whole  declaration,  qualifies  and 
9how8  to  what  part  of  the  complaint  the  defendant  is  about  to 
plead  his  answer ;  and  in  trespass  and  other  actions  this  will  fine- 
quently  save  the  necessity  for  a  new  assignment.  And  Bayley, 
B.  observed,  *^  It  is  a  clear  rule  in  pleading,  that  a  plea  cannot 
be  considered  as  justifying  more  than  it  profe$8e$  to  justify, 
and  that  you  are  to  look  to  the  introductory  part  of  it  to  see 
what  the  plea  professes  to  juBtify."(^)  When  the  defendant 
pleads  several  pleas  separately  to  several  counts,  as  he  nnay  do 
without  a  rule  to  plead  double,  the  commencement  of  each 
plea  should  properly  state  to  which  count  or  part  of  a  couit 
it  is  about  to  be  pleaded.  But  if  untechnically  the  pleas  to  a 
declaration  on  a  bill  of  exchange  and  on  an  account  stated 
run  thus :  **  And  the  defendant,  by  J.  S.  his  attorney,  saith 
that  he  did  not  accept  the  said  bill  of  exchange  in  the  said  de- 
claration mentioned.  And  for  a  further  plea  saith  that  be  did 
not  account  with  the  plaintiff  as  in  the  declaration  is  alleged :" 
it  was  held  that  the  informality  of  omitting  to  confine  each 
plea  to  the  count  to  which  it  applied  did  not  authorise  the 
plaintiff  to  sign  judgment;  and  the  Court  said  the  objection^ 
if  at  all,  should  have  been  taken  by  special  demurrer.  (/) 
Body  of  a  plea  We  have  Seen  that  venuey  or  place,  is  not  to  be  repeated  in 
serai''  ^^  '^  ^^^  ^^^  ^^  pleading  after  it  has  been  once  stated  in  the  margin 
of  the  declaration,  unless  where  local  description  may  be  es- 
sential, as  in  describing  abuttals  and  in  averring  performance; 
which  sometimes  must  be  shown  to  have  been  in  a  particular 
place,  ig)  A  plea  must  not  attempt  to  put  in  issue  what  is  not 
disputed  in  the  declaration,  and  if  it  do,  the  plaintiff  may  de- 
mur) (A)  and  a  plea,  averring  that  the  defendant  performed 
more  than  the  plaintiff's  declaration  stated  he  had  not  per- 
formed, is  bad.  (A)  On  the  other  hand,  if  a  plea  profess  in  its 
commencement  to  be  an  answer  to  the  whole  of  a  count,  but 
leaves  unanswered  any  good  part,  the  plaintiff  will  have  judg- 
ment on  demurrer ;  (i)  and  as  well  before  as  since  the  new  rules 
of  pleading  the  plea  must  either  traverse  or  confess  and  avoid, 
and  not  both;(i)  and  therefore  a  plea,  that  the  defendant 


(d)  Wordsworth's  Rules,  4t,  note  (a). 

(«)  "NtvilU  V,  Cooper,  f  CroD.  &  M. 
SSl ;  aod  see  Crump  ▼•  Adnty,  3  T^rw. 
f70. 

(/)  Vtrt  ▼.  GotdOxfTWigh,  1  Bing.  N. 
C.d59. 


J' 

and  1  I 


f)  Reg.  Gen.  Hil.  T.  4  W.  4,i«g.  8. 

h)  hiihim  ▼.  £oaiu«  3  Dowl.   flS; 
_  1  GaJe,  76,  S.  C. 
(t)  Crump  ▼.  Adney,  3  Tjr.  279. 
{k)  Gould  ▼.  LoMbury,  1  Crom.  II.  & 
Ro8.  S{54. 
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discharged  by  the  order  of  the  Insolvent  Debtors  Court  from  CHAP.  xxi. 
the  causes  of  action  in  the  declaration  mentioned,  if  any,  how-     ^o  p"sa8.^* 


ever  usual  in  this  and  other  pleas,  is  bad  on  special  demurrer.  — — — 
If  illegality  or  legal  defect  in  the  plaintiff's  right  of  action  be 
pleaded,  the  exact  objection  must  be  accurately  and  legally 
pleaded;  and  therefore  to  a  declaration  on  a  bail  bond  it 
should  be  pleaded  that  no  affidavit  of  the  plaintiff's  cause  of 
action  was  made;  and  if  the  plea  be  merely  that  no  affidavit 
was  filed  the  plaintiff  may  demur.  (I)  But  although  founded 
on  a  statute  a  plea  need  not,  Uke  a  declaration  thereon  for  a 
penalty,  conclude  contra  formam  siatuii,{fn)  as  a  plea  that  the 
contract  was  made  on  a  Sunday,  (m) 

There  is  a  particular  regulation  relative  to  the  requisites  of 
a  plea  o(  judgment  recovered^  but  which  we  will  consider 
when  observing  upon  sham  pleas.  (») 

As  regards  the  conclusion  of  a  plea  the  recent  statutes  and  ConeUinont  of 
rules  are  silent;  excepting  that  Reg.  Gen.  Hil.  T.  4  W.  4,  P»ea»inbar. 
reg.  13,  orders  "  that  all  special  traverse  or  traverses  with  an 
*'  inducement  of  affirmative  matter  shall  conclude  to  the  coun- 
''  try ;"  but  provides  that  that  regulation  shall  not  preclude 
the  opposite  party  from  pleading  over  to  the  inducement  when 
the  traverse  is  immaterial ;  a  subject  more  properly  to  be  con- 
sidered fully  in  a  distinct  work  on  pleading,  (o)  This  rule  has 
properly  put  an  end  to  the  continuance  of  the  absurd  practice 
of  concluding  a  special  traverse  of  any  matter,  as  of  a  right  of 
way  or  of  common,  with  a  verification,  instead  of  to  the  coun- 
try ;  and  notwithstanding  there  were  already  complete  affirma- 
tive and  negative  allegations,  constituting  a  perfept  issuei  and 
inrhich,  as  observed  by  Mr.  Serjeant  Williams,  rendered  it  wholly 
unnecessary  to  conclude  with  a  verification,  occasioning  a  useless 
repetition  of  the  right  in  the  rejoinder.  (/?)  In  all  other  re*- 
spects  the  conclusion  of  a  plea  is  governed  by  the  pre-existing 
rules.  And  if  a  plea  in  bar  have  no  conclusion  either  to  the 
country  or  with  a  verification,  the  plaintiff  may  demur  spe- 
cially ;  (q)  and  therefore  a  plea  to  a  declaration  on  a  bail  bond» 
that  no  affidavit  of  the  cause  of  action  bad  been  made,  but  having 
no  conclusion,  was  held  demurrable  on  that  as  well  as  on  other 

(/)  Knmolei  ▼.  Steveru,  1  Crom.  M.  &  (p)  1  Saunder's  Rep.  103  b,  10$  c. 

Bos.;  «  Dowl.  666.  (q)  Snow  ▼.  Stevens,  1  Dowl.  664,  la 

(m)  FtaXe  v.  JHcktn,  1  Crom.  M.  &  1  Crom.  M.  &  Ros.  26,  called  Knmut 

Kos.  42$.  V.  Stevens;  and  see  Bird  ▼.  Higginsmi,  1 

(n)  Reg.  Gen.  Hil.  T.  4  W,  4,  reg.  8 ;  Harr.  &  Wol.  61 ;  4  Ne?.  &  Man.  505, 

Jenris's  Roles,  89,  note  9 ;  and  post,  730.  S.  C. 


(o)  See  Chitt;r  on  Pleading,  6th  ed. 
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CHAP.  XXL   grounds,  (r)    But  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  9,  clearly  pro- 
^To^LEAs!'    ^^^^^  ^^^^  "^  prayer  of  judgment  shall  be  essential  to  a  plea  in 

bar ;(«)  indeed  that  prayer  never  seems  to  have  been  necessary, 

at  least  in  a  plea  in  bar ;  because  the  Court  will  as  of  course, 
without  any  prayer,  give  the  correct  judgment.  (0  It  will  be 
observed,  however,  that  the  prescribed  form  of  a  plea  of  pay- 
ment of  money  into  Court,  (but  which  it  will  be  observed  is 
pleaded  only  to  part  of  the  action,)  concludes  with  this  prayer, 
"  wherefore  he  prays  judgment  if  the  plaintiflFoughtyiirMer  to 
"  maintain  his  action."  (ii) 

The  conclusion  of  a  plea,  merely  denying  the  whole  or  part 
of  the  facts  stated  in  the  declaration,  or  one  count,  concludes 
to  the  country  thus:  "  And  of  this  the  defendant  puts  himself 
'*  upon  the  country.^*  It  has  been  usual  at  the  end  to  add 
''  &c.'*;  but  which  as  regards  the  defendant  had  better  be 
omitted,  as  it  may  assist  a  plaintiff  where  he  has  neglected  to 
add  the  similiter,  (being  ''  and  the  plaintiff  doth  the  like,")  and 
will  supply  the  omission,  and  enable  him  to  retain  a  verdict  in 
his  favour. (a:)  The  conclusion  with  a  verification  varies  in  two 
respects.  When  new  matter  of  fact,  the  existence  of  which  is 
to  be  properly  tried  by  a  jury  if  denied,  is  pleaded,  then  the 
conclusion  is,  "  And  this  the  defendant  is  ready  to  verify"  But 
if  the  new  matter  pleaded  be  of  record,  then  the  conclusion  is, 
"  And  this  the  defendant  is  ready  to  verify  by  the  record" 

Signature  of  By  express  rule  18  Car.  2,  it  was  ordered  "  that  no  special 

P«M«Cy)  **  pleas  or  demurrers  in  law  in  any  cause  here  in  Court  shaU 

*'  be  received  by  the  clerk  of  the  papers  before  such  pleas  or 
**  demurrers  shall  be  signed  with  the  proper  hand  of  some 
'' counsel  in  that  behalf  retained;*'  the  object  of  which  rule 
was  that  no  special  pleas'  should  be  introduced  on  the  files  of 
the  Court  without  being  sanctioned  with  the  actual  approba- 
tion of  counsel^  testified  by  his  signature,  (z)  It  is  desirable 
that  such  signature  should  not  as  at  present  be  treated  as  a 
mere  matter  of  form,  and  that  it  should  be  imperative  on  coun* 
sell  instead  of  receiving  a  fee  for  his  signature  as  of  course, 
actually  to  certify  or  be  considered  as  certifying  that  he  had 
in  fact  examined  the  plea  with  the  facts,  and  approved  of  such 


s. 


Id,  ibid.  on  PI.  5th  ed.  6S1,  6<A  edU,  morefuUy. 

Ante,  716.  (y)  See  in  general  Tidd,  9Uicd.67S; 

(t)  Bird  V.  Higginson,  1  Harr.  &  Wol.  Archbold,  K.  B.  4tb  ed. ;   Arch.  C.  P. ; 

61 ;  4  NeT.  &  M.  605,  S.  C.  Chitty  on  Pleading,  6th  ed.  for  lists  of 

(ti)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  the  pleas  which  most  or  need  not  be 

17.  signed  by  counsel. 

(x)  Clarke  v.  NichoUon,  6  Car.  &  P.  (s)  Per  Bajley,  J.,  De  KormantUie  t. 

7lt  3  1  Gale,  21  -,  3  Dowl.  454i  1  Chitty  Meyer,  1  Cbitty's  Rep.  Sll. 
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plea  with  reference  to  the  latter.  It  was  formerly  also  requisite  CHAP.  XXI. 
in  the  other  Courts  at  Westminster  that  all  ^/Mcia/ pleas  should  ^^  pis's^.* 
be  signed  by  a  serjeant  or  counsel^  and  thus  to  denote  that  in  ' 

his  judgment  it  was  a  proper  plea,  (a)  and  this  even  in  a  case 
where  a  defendant  of  right  in  other  respects  defended  in  per- 
son ;  {b)  and  in  the  Common  Pleas  it  was  considered  that  if  a 
plea  had  been  signed  by  a  serjeant^  it  was  necessary  also  that 
the  pleading  in  answer,  whether  replication  or  joinder  in  de- 
murrer, should  be  so  signed ;  (c)  and  in  the  Exchequer  it  seems 
that  all  pleadings  where  the  Crown  is  concerned  must  be 
signed  by  the  attorney-general  or  may  be  treated  as  a  nul- 
lity ;  {d)  and  in  all  the  Courts,  if  a  plea,  requiring  signature, 
be  delivered  unsigned,  the  plaintiff's  attorney  may,  after  wait- 
ing till  the  full  time  for  pleading  has  expired,  though  not  be- 
fore, sign  judgment  as  for  want  of  a  plea,  {e) 

The  recent  statutes  and  notes  have  introduced  some  impor- 
tant changes  as  regards  the  signature  of  pleadings,  yiz.'^Jirst, 
that  as  the  Common  Pleas  is  now  an  open  Court,  any  counsel 
as  well  as  a  serjeant  may  sign  any  pleadings  therein.  (/)  Se^ 
condlyy  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  107,  orders  that  "  it 
**  shall  not  be  necessary  that  any  pleadings  which  conclude  to 
^'  the  country  be  signed  by  counsel  ;"(g)  and  Reg.  Gen.  Hil. 
T.  4  W.  4,  reg.  4,  directs  that  "  to  a  joinder  in  demurrer  no 
'*  signature  of  a  serjeant  or  other  counsel  shall  be  necessary, 
''  nor  any  fee  allowed  in  respect  thereof."  (h) 

When  counsel's  signature  is  required,  it  must,  by  the  terms 
of  the  rule,  be  in  his  own  handwriting,  though  in  practice  his 
clerk  frequently  signs.  His  own  signature  should  also  dis- 
tinctly appear  at  the  foot  of  the  plea  and  not  by  indorsement, 
for  it  is  the  counsel's  signature  at  the  bottom  of  the  plea,  like 
the  signature  at  the  foot  of  a  will,  that  best  denotes  his  appro- 
bation of  the  whole,  (t) 

The  rule  of  Mich.  Term,  1  W.  4,  reg.  7,  in  the  Exchequer,  Delivery  rf 
and  now  the  General  Practice  Rules  of  Hil.  Term,  4  W.  4,  ?*••• 

(a)  See  in  general  Tidd,  9th  ed.  672;  S.  C. ;  Macher  ▼.  Billifig,  4  Tyr.  812  ;  3 

Archbold,  K.  B.  4th ed. ;  Arch.  C.  P.;  Dowl.  246.  S.  C. ;  HoekUy  ▼.  Sutton,  S 

Cbittj  on  FleadiDg,  6tb  ed.  for  lists  of  Dowl.  700 ;  anU,  710. 

the  pleas,  which  must  or  need   not  be  (/)  Fewer  ▼.  Fry  or  Jtod,  i  Bing. 

signed  by  counsel.  N.  C.  304;  3  Dowl.  149. 

(6)  Samnels  ▼.  Dumte,  3  Taunt.  386 ;  (g)  Jervis's  Rules,  71,  note  (e) ;  Tidd, 

De  Narmanville  t.  Meyer,  1  Chitty's  R.  672,  673,  693. 

209.  (h)  Jervis's  Rules,  87,  note  (b).    It 

(c)  Brooker  ▼.  Sampson  ^  2  Bos.  &  Pul.  may  be  questionable  whether  these  rules 

336  ;  Simson  y,  Ntal,  2  Wils.  741;  EUit  are  well  founded;    A  similiter  or  joinder 

V.  Goioer,  1  Bos.  Sc  Pul.  469 ;  Fiteher  v.  in  demurrer  may  undoubtedly  be  readily 

Martin f  3  Bos.  &  Pul.  171 ;  Tidd,  693.  framed,  but  it  may  require  much  know- 


(d)  R.  V.  WoUett,  3  Dowl.  694.  ledge  to  decide  on  their  adoption. 

(e)  FqipereU  v.  Burrell,  4  Tyr.  Q12 ;  (t)  Grant  ▼. ,  2  Chitty's  R.  319. 


1  C:romp.  M.  &  Ros.  372 ;  2  Dowl.  321, 
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CHAP.  XXI.   reg.  I|  direct  that  no  demurrer  nor  aty  pleading  subsequent  to 
^^P^rs^'    tbe  declaration  shall  in  any  case  be  filed  with  any  officer  of 


the  Court,  but  the  same  shall  always  be  delivered  between  tke 
parties,  (i)  which  saves  time  and  takes  away  the  necessity  for  a 
search  at  any  office  before  signing  judgment  But  tbe  latter 
rule  only  extends  to  personal  actions,  and  not  to  ejectment  (ft 
It  was  held  that  if  a  defendant  file  two  pleas  at  several  times 
on  the  same  day,  in  order  to  mislead  the  plaintiff  by  thesecoDd 
plea,  the  plaintiff  might  sign  judgment ;  (m)  but  probably  now 
that  Reg.  Gen.  Hil.  Term,  S  W.  4^  r.  46^  precludes  a  defendant 
from  changing  his  plea,  without  express  leave  of  the  Court 
or  a  judge,  it  would  be  hdd  that  tbe  plea  first  delivered  is 
that  to  be  acted  upon,  and  the  second  only  a  nullity.  The 
plea  must  be  delivered  at  length  in  its  full  perfect  state;  and 
where  the  defendant's  attorney  delivered  a  writing  on  a  stamped 
paper,  thus,  '*  The  general  issue"  which  was  objected  to,  and 
the  plaintiff  signed  judgment  by  default,  the  Court  refused  to 
set  such  judgment  aside  without  an  affidavit  of  merits,  (n) 

OfiMivtii^or  Although  the  Reg.  Gen«  Hil.  T.  2  W.  4,  reg.  46,  orden 
whi^f  '  ^^^'  '^  ^^^^  ^^^  defendant  shall  not  waive  his  plea,  without  leave  of 
the  Court  or  a  judge ;"  yet  when  justice  requires,  a  plea  may  be 
withdrawn,  and  another  substituted  or  added,  and  even  after 
issue  joined  a  plea  may  be  added,  as  even  a  plea  of  a  foreign 
statute  of  limitations,  (o)  That  regulation,  assimilating  the 
practice  of  the  King's  Bench  to  that  in  the  Common  Pleas  and 
Exchequer,  put  an  end  to  the  vexatious  practice  of  pleading  a 
sham  plea  and  afterwards  abandoning  it  at  any  time  before  the 
expiration  of  a  rule  to  abide  by  the  plea,  which  is  no  longer 
necessary,  (p)  Where  a  defendant  obtained  judgment  on  de- 
murrer to  his  special  justification  covering  the  whole  declara- 
tion, the  Court  permitted  him  to  withdraw  the  general  isane. 
but  said  that  the  application  should  have  been  at  chambers,  [q] 
But  recently  leave  to  add  a  plea  of  justification  on  the  eve  of 
the  trial  was  refused ;  and  after  verdict  for  plaintiff  on  a  plea 
of  not  guilty,  the  Court  refused  permission  to  add  a  plea  of 
justification,  and  grant  a  new  trial,  on  the  ground  of  a  mistake 
of  the  pleader,  (r) 
Of  pleading,&c      Although  a  defendant  may  plead  de  novo  to  a  declaration, 

(h)  Jenris's  Roles,  8»  87,  note  (a),  (o)  Huber  v.  Steiner,  SDowl.  781;4 

where   see  prior  decisions  showing^  tbe  M.  &  Scott,  329. 

former  perplexing  variatiuns  in  practice.  (p)  Jenris's  Rules.  54,  note  («) ;  TmM, 

(0  Do$  d.    WUliami  y.   WiUianu,  4  673,   674;    Dax's  Prac.  103;   Chittji 

Nev.  &  Man.  259.  Sammary  Prac.  136,  137. 

(m)  Samuelt  v.  Dunne,  $  Taant.  386.  (q)  YoMtg  ▼.  Beek,  3  Dowl.  804. 

(n)Gibtim  t.  Hmaman,    1   Chitt^'i  (r)  /Ctr6y  ▼.  iStiiytofi,3DoirLT9l. 
Rep.  647,  note  (a). 
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after  it  has  been  amended^  this  \%  a  mere  liberty,  of  which  he  CHAP,  xsjl 
need  not  avail  himself,  unless  his  former  plea  would  be  im-  ^^Plba/* 
proper  or  insufficient  to  the  new  declaration.  (9)  Of  pleading  de 

novo  to  an 

The  principal  object  of  the  recent  Pleading  Rules,  promul-  cUniion.^^ 
gated  under  the  authority  of  3  &  4  W.  4,  c.  4^,  s.  1»  is  to  di"  vi.  ofvUutt 
minish  the  use  of  a  general  issue^  and  to  compel  a  defendant  to  ^^j!^^"*^ 
state  in  his  plea  the  particular  point  on  which  he  rests  his  de-  ^1,^^  f^^^ 
fence,  instead  of  taking  the  plaintiff  by  surprise  at  the  triali  by  «o*t  be  tra- 
then,  perhaps  for  the  first  time,  advancing  an  unexpected  ground  ed'parUcukiriy,' 
of  defence,  and  by  this  means  also  the  judge  and  jury  on  the  *"^  T^®"  ^  . 
trial  must  have  presented  to  their  consideration  a  more  distinct  necemry. 
and  less  complex  issue.     The  1st  section  of  that  act,  however, 
provides  that  no  rule  or  order  shall  have  the  effect  of  depriving 
any  person  of  the  power  of  pleading  the  general  issue,  and 
giving  the  special  matter  in  evidence  in  any  cause  wherein  he 
was  then  or  thereafter  should  be  entitled  to  do  so  by  any  act 
of  parliament ;  so  that  under  the  statute  21  Jac.  1,  c*  IS,  s.  6, 
and  very  numerous  other  acts,  justices  of  the  peace,  and  almpst 
every  description  of  public  officer,  (r)  may  still  plead  the  ge- 
neral issue  and  give  most  grounds  of  defence  in  evidence  under 
it ;  that,  however,  is  a  mere  liberty,  of  which  it  will  frequently 
be  advisable  for  a  defendant  not  to  avail  himself,  as  attempted 
to  be  shown  in  another  work,  {s)    And  when  a  statute  gives  the 
general  issue,  the  Court  will  not  allow  in  addition  to  that  plea 
a  special  plea.  (/) 

It  seems  to  be  a  general  rule  that  the  defendant  must  plead  Cannot  tra^ene 
to  the  substance  or  body  of  the  declaration,  and  not  to  the  ^roJlJwSiSi^f'* 
commencement,  and  therefore  a  plea  that  the  defendant  was  ofdecJaratiMi 
not  detained  in  custody,  as  alleged  in  the  commencement  of  the  ^hich  defend- 
declaration,  was  considered  to  be  frivolous  and  vexatious.  («)      *"^  '°^^' 

The  21st  rule  of  Reg.  Gen.  Hil.  T.  4  W.  4,  is  an  excellent  Denial  of  cha- 
general  rule,  extending  to  alt  actions  and  to  all  parts  or  stages  of  |^^^"ich  pudn- 
pleading,  as  well  plea,  replication  and  rejoinder,  &c;    It  orders  tifftnesorde- 
that  *'  in  all  actions  by  and  against  assignees  of  a  bankrupt  or  most'be  plead-' 
**  insolvent,  or  executors  or  administrators,  or  persons  authorized  ^^  specially. 
'*  by  statute  to  sue  or  be  sued  as  nominal  parties,  the  eharaeter 
**  in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
''  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue, 
*^  unless  specially  denied.^'  So  that  in  an  action  by  the  assignees 

(9)  ^ogg  w.  Booilev,  2  Dowl.  107.  Tjr.  817.  note  (a). 

(r)  The  Lord  Chancellor  and  others,  (t)  Neale  v.  M'Ktntk,  1  Cr.  M.  k  ft. 

!e  Dieat  v.  Lard  Brougham,  6  Car.  &  P.  61 ;  2  Dowl.  70«. 

S49.  (u)  Rix  V.  Kingiton,  anl«,  ?oI.  iii.  S94; 

(f)  See  Chitty  on  Pleading,  6th  ed.  3  Dowl.  159. 
Tol.  i.;   and  see  Witdarn  ▼.  Hodton,  3 
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CHAP.  XXI.   of  a  bankrnpty  (u)  unless  there  be  an  express  plea  denying  tkt 
TO  Flbas^*    they  are  assignees,  they  need  not  adduce  any  proof  of  that 

character ;  so  unless  there  be  a  plea  that  the  plaintiff  is  not 

executor,  or  not  administrator,  neither  the  probate  nor  the 
letters  of  administration  need  be  proved  or  produced,  (x)  Indeed 
the  issue  joined  on  the  pleadings  will  in  general  direct  and 
limit  the  evidence  to  be  adduced,  (y)  It  has,  however,  been 
doubted  whether,  when  a  private  company  sues  by  their  officer, 
though  the  defendant  has  not  traversed  the  plaintiff's  alleged 
character,  yet  it  may  be  incumbent  upon  him  at  the  trial  to  pro- 
duce and  prove  the  statute,  which  authorizes  the  company  to 
sue  in  that  officer's  name,  unless  the  act  were  declared  pub- 
lic, (r)  It  should  seem,  however,  on  general  principles  and 
under  the  other  rules  about  to  be  noticed,  that  every  allegation 
in  a  declaration  or  plea  which  is  not  traversed,  is  impliedly  ad- 
mitted. 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  in  the  next  place  prescribes 
the  following  rules  of  pleading  applicable  to  each  form  of  action. 
These  rules  have  already  given  rise  to  very  numerous  deci- 
sions and  some  questionable  points,  and  which  will  be  found 
collected  with  the  appropriate  precedents  in  a  distinct  work  on 
the  subject  of  pleading,  (a)  We  shall  here  only  state  the  rules 
themselves,  with  a  few  of  the  decisions  thereon. 

I.  Assumpsit 
I.  Pies  of  non-  I.  In  allactions  oi assumpsit ^  except  on  bills  of  exchange  and 
Ui\u^^^\y^^  promissory  notes,  the  plea  of  non  assumpsit  shall  operate  only 
nprm  contract  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  (b) 
which  contract"'  <>'  <^f  ^^c  matters  of  fact  Arom  which  the  contract  or  promise 
impiiid.  alleged  may  be  implied  by  law. 

Ex.  gr.  In  an  action  on  a  warranty,  the  plea  will  operate  as 
a  denial  of  the  fact  of  the  warranty  having  been  given  upon 
the  alleged  consideration,  but  not  of  the  breach ;  and  in  an 
action  on  a  policy  of  insurance,  of  the  subscription  to  the 
alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  com- 
pliance with  warranties. 

(tt)  JngUt  w,  Sjmnee,  1  Crom.  M.  &  R.      written  instrument,  and  in  effect  the  sof- 
43S  ;  Jones  ▼.  Brown,  1  Bing.  N.  C.  484.     ficiency  of  the  itamp,  bccanse  fS  G.  3,  c. 
(«)  Per  Aideraon,  B.  in  D*Aranda  v.        * 


58,  s.  It,  as  to  agreements,  declares  aa  bd- 
stamped  instrament  unavailable,  and  tbo 


HoutUm,  6  Car.  &  P.  Sit, 

(y)  And  see  Duket  v.  GotUng,  3  Dowl.  prohibits  the  reading  it  in  evideiice.   Tbe 

619:  and  Bamett  w,  Glouop,  1  Bing.  N.  want  of  a  proper  stamp  is  liowerersoor- 

C.  633 ;  1  Hodges,  94 ;  3  Dowl.  626,  S.C.  tiroes  pleaded.     Bosanquet's  Raies.  l<^ 

(s)  Bosanqaet's  Roles,  46,  note  44.  And  see  some  valaable  noteson  thoseraks, 

U)  See  fully  Chitty  on  Pleading,  6  ed.  Bosanquet's  Rules,  46  to  63.  and  Cbltu 

{b)  Non  assumpsit  puts  in  issue  the  on  Pleading,  6th  edit    In  the  latter  «ill 

£ict  of  the  defendant  having  ligned  or  be  found  every  description  of  plea  tUt 

aothoriied  the  signing  of  his  name  to  a  can  be  required  under  these  rui^ 
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In  actions  against  carriers  and  other  bailees,  for  not  deliver-  CHAP.  xxi. 
ing  or  not  keeping  goods  safe,  or  not  returning  them  on  re-     to  ^PLSAtV 


quest,  and  in  actions  against  agents  for  not  accounting,  the  plea  iT'^cUonB 
will  operate  as  a  denial  of  any  express  contract  to  the  effect  ag^inf t  earner 
alleged  in  the  declaration,  and  of  such  bailment  or  employment  of  breach, 
as  would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of 
the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli-  in  indMmut 
vered,  the  plea  of  non  assumpsit  will  operate  as  a  denial  of  the  oVmone*  *re? 
sale  and  delivery  in  point  of  fact ;  {b)  in  the  like  action  for  ceiled,  non  «- 
money  had  and  received,  it  will  operate  as  a  denial  both  of  the  1^81106011^7' 
receipt  of  the  money,  and  the  existence  of  those  facts  which  »le«nd  deii- 
inake  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  ceipt  of  money 

plaintiff.  touae  of  plain. 

3.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  2.  Non  amm^- 
the  plea  of  non  assumpsit  shall  be  inadmissible.    In  such  ac-  ^faction  on  bui 
tions,  therefore,  a  plea  in  denial  must  traverse  some  matter  of  or  note,  botde« 
fact,  e.  g;  the  drawing,  or  making,  or  indorsing,  or  accepting^  travcwejn'' 
or  presenting,  or  notice  of  dishonour  of  the  bill  or  note.  particular,  the 

'  drawing,  mak- 

ing, indorsing, 

S.  In  every  species  of  assumpsit,  all  matters  in  confession  and  "^^j^^"^*,  „"" 
avoidance,  including  not  only  those  by  way  of  discharge,  but  tice  of  dislio- 
those  which  show  the  transaction  to  be  either  void  or  voidable  5^°ii,itg„  ,-„ 
in  point  of  law,  (c)  on  the  ground  of  fraud  or  otherwise,  shall  oonfenionand 
be  specially  pleaded,  (rf)  Ux.  gr.  Infancy,  coverture,  release,  ^  duJbw^'l"** 
payment,  (e)  performance,  illegality  of  eoTt^Jcfera/Jon,  either  by  anddefcnoetin 
statute  or  common  law,  (/)  drawing,  indorsing,  accepting,  &c.,  pieced  parti- 

cnlarly,  ai  in- 

£ancj,  oover- 
(b)  In  Edmunds  ▼.  Harris,  4  Nev.  &  allegation,  and  should  therefore  be  admis-  tore,  release, 
Man.  IBS,  6  Car.  &  P.  547,  it  was  held  sible  without  a  special  plea.  However,  the  payment,  per- 
tbat  to  indebitatus  assumpsit  for  goods  safest  course  will  be  to  plead  specially,  as  formance,  ille- 
sold  or  work  done,  defendant  must  plead  in  Knapp  v.  Harden,  1  Gale,  47  -,  6  Car.  gality  of  consi- 
specially  that  the  credit  had  not  elapsed ;  £c  P.  745,  S.  C.                                            deration,  &c. 
but  in  Taylor  v.  Hillary,  1  Gale,  2S;  S  (c)  The  bill  not  duly  stamped,  Bosan- 
Dowl.  461,  S.  C. ;  Knapp  v.  Hardsn,  1  quet's  Rules,  105 ;  bill  altered  in  a  mate- 
Gale,  47  ;  6  Car.  &  P.  745,  S.  C. ;  and  rial  respect,  4  Nev.  &  Mao.  409 ;  void  in 
in  Gardner  v.  AUmjuler,  S  Dowl.  146,  law,  Barnett  v.  Glossop,  1  Bing.  N.  C.  33 ; 
the  propriety  of  that  decision  was  doubted.  1  Hodges,  94 ;  3  Dowl.  625,  S.  C.  -,  want 
So  it  has  been  supposed,  that  to  assump-  of  an  assignment  in  writing  of  a  copv- 
sit  for  goods  sold  or  work  done,  defendant  right,  must  be  pleaded,  and  non-compli- 
most  plead  specially  that  the  goods  were  ance  with  the  requisites  of  statute  against 
of  bad  quality,  or  that  the  work  was  im-  frauds,  Hatoes  ▼.  Armstrong,  1  Bine.  N.C. 
proper,  so  as  to  reduce  the  claim.  Cooper  v.  763 ;  Cleney  v.  Piggott,  1  Harr.  &  WoU.  90. 
Whitehome,  6  Car.  £c  P.  545 ;  Roffey  v.  (d)  Puffing  at  auction,  leely  ▼.  Grew, 
Smith,  6  Car.  &  P.  66ft ;  but  as  the  alle-  6  Car.  &  P.  671. 

gation  in  the  declaration  indebitatus  as^  (e)  Payment  must  be  pleaded,  Linley 

tumpsit  affirms  that  there  is  a  debt  for  ▼.  Polden,  3  Dowl.  780. 

goods  sold  or  work  done,  whatever  shows  (/)   Polls  v.  Sparrow,  1  Bing.  N.  C. 

that  there  was  no  such  debt,  as  that  the  594  ;  3  Dowl.  630  ;  illegality,  qusere  dis- 

gooda  or  work  were  insufficient,  or  the  tinction  taken  in  Bosanqoet's  Roles,  51, 


credit  not  expired,  directly  negatives  soch     note  (49). 
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CHAP.  XXh  bills  or  notes  by  way  of  aoeommodation ;  (/)  aet-ofl^  (g)  Bntnal 
^TO  PLE^it*  credit,  unaeawortbiness,  misrepreaentation,  conoedbneiitydevift- 
tioi^  and  various  other  defences  wmH  be  pleaded* 


4.  In  declara- 
tion on  policy 
the  interest  may 
be  averred  to 
have  been  in 
several,  and 
proof  ef  either 
shall  saffice. 


4.  In  actions  on  policies  of  assurancei  the  interest  of  the  as- 
sured maybe  averred  thus :—"  That  A.,  B.,  C,  andD-,  or  some 
or  one  of  them^  were  or  was  interested,  &c. ;"  and  it  may  also 
be  averred,  *'  That  the  insurance  was  made  for  the  use  and 
benefit,  and  on  the  account  of  the  person  or  persons  so  in- 
terested," 


1.  Ntnettftc 
turn  to  be  con- 
sidttied  as 
merely  denying 
thf  execution 
of  the  deed, 
and  all  other 
defences  most 
be  specially 
stated. 

2.  MJMst 
abolished. 

3.  Plea  el  "ne- 
Ter  indebted," 
to  be  adrais^ 
sible  to  the  like 
extent  as  mm 
atsumpHt,  but 
matters  in 
avoidance  to  be 
specially  plead* 
ed. 


II.  In  CovenafU  and  Debt. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  iiaii  el^/a^ 
turn  shall  operate  as  a  denial  of  the  execution  of  the  deed  in 
point  of  fact  only ;  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely 
void,  as  well  as  those  which  make  it  voidable* 

2.  The  plea  of  <'  mV  debet*"  shall  not  be  allowed  in  any  acdon* 

3.  In  actions  of  debt  on  simple  contract  other  than  on  \Sk 
of  exchange  and  promissory  notes,  the  defendant  may  plead 
that  '^  he  never  was  indebted  in  wurnner  mndfarm  ae  intkede* 
elaration  alieged;"  and  such  plea  shall  have  the  same  open<> 
tion  as  the  plea  of  mm  aesumpeit  in  indebitatue  aeemmptit^  and 


(/)  ^  P'^(^  o^  "^  cotuideratiangtmiraUy 
for  accepting  or  indorsing,  without  stating 
afirmatively  how  there  was  no  considera- 
tion, and  showing  the  facts  why  the  de- 
fendant ought  not  to  pay,  and  knowledge 
of  them  on  the  part  of  the  plaintiflf,  is  bad, 
first,  because  it  amounts  to  the  general 
issue,  the  law  implying  a  consideration  for 
an  acceptance  and  indarsement,  but  prin- 
cipally because  it  does  not  confess  and 
avoid,  or  state,  as  intended  by  the  new 
rules,  with  particularity,  the  facts,  which 
probably  are  more  within  the  knowledge 
of  the  defendant  tlian  the  plaintiff.  The 
plaintiff  may  therefore  demur  to  such  a 
general  plea,  as  in  Low  v.  Chifnty,  1  Bing. 
N.  C.  «67 ;  Frmch  v.  Archer,  3  Dowl. 
IdO;  Stoughttm  v.  Zarl  Kitmany,  1  Gale, 
91 ;  S  Dowl.  705,  S.  C. ;  Gaston,  y.  Prat- 
chet,  6  Car.  &  P.  786;  1  Gale,  30;  3 
Dowl.  47f ,  S.  C. ;  Mills  v,  Oddy,  3  Dowl. 
730 ;  1  Gale,  9« ;  3  Car.  &  P.  7«8,  S.C. ; 
Pearei  y.  Champneyt,  3  Dowl.  t76 ;  Stm 
y.  Yglerias,  S  Dowl.  259;  H^ynold$  y. 
Jo0tm^,3Dowl.  453.  And  c^ter  demurrer 
to  such  a  plea,  leave  to  emend  ha$  been 
refuted,  without  an  affidavit  of  merits,  id. 
ibid,  and  Stoughion  y.  Kilmorey,  3  Dowl, 
70d ;  1  Gale,  91,  S.  P.  But  as  an  issue 
on  a  gen«rai  plea  of  no  consideration  found 


for  or  against  tba  deiandaol  wiD  be  gosd 
after  verdict,  the  pUintiff  may  safely  take 
itsae,  either  general^  that  there  «u  a 
sufficient  consideration.  JtfiOsy.  (kliif,^ 
Car.  h  P.  7J8  ;  3  Dowl.  730 ;  1  (We, 
9t,  S. C;  Emtum  y.  PmteAdt,  6  Csr.& 
P,  736  J  1  Gale,  SO;  3  Dowl.  Wi  1 
Mood.  U  Bob.  379;  (and  drftadm^i 
counsel  is  to  begin  at  the  tfial,  JWifliT. 
Oddy,  6  Car.  &  P,  7«8 ;  Boimii  v.  TW" 
son,  td.  717,  S.  P.) ;  or  the  plaintiff  bhj 
reply  more  specially,  sotting  out  a  con- 
sideration under  a  yideUcett  and  vet  con- 
cluding to  the  oountry,  X^y.wriM, 
4Nev.  &MaD.366;  1  Harr. «( Wd. tt. 

How  to  plead  qieciaUy,  and  firm  ef  ^' 
Jieient  pleas,  or  pleas  that  may  be  reidliy 
made  su^cient,  see  St^  y.  Ygletias,  1 
Gale,  98 ;  Percival  y.  FnuHpUn,  5  JW 
748;  Heydonw.Th^9wean,tAM.k^ 
SIO;  fiosanquet's  Rules,  104:  Bywv* 
Wylie,  S  Dowl.  5f5;  1  Gale,  50i  < 
Cromp.  M.  &  Ros.  686,  S.C. ;  AnpsH&T. 
Baiter,  1  Hodges,  66;  1  Bing.  N-  CA&i 
3  Dowl.  392.  S.  a 

(g)  Setoff  must  now  be  pleeiei»  Bo- 
sanquet's  Rules,  52,  note  50 ;  UMi  <** 
Duncan  v.  Grant,  1  Crom.  M.  &  Koi. 
283 ;  2  Dowl.  683 ;  4  Tyr,  «i9,S.C 
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all  niAtters  in  eonfession  and  avoidance  shall  be  pleaded  spe-  CHAp.  xxi. 
cially,  as  above  directed  in  actions  of  assmipiit.  ^m  Pmai^ 

4.  Id  other  ac- 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  ^<»  ^  ^^^^ 
been  hitherto  allowed,  including  those  on  bills  of  exchange  and  verse  rpartica. 
promissory  qotea,  the  defendant  shall  deny  specifically  some  la^  fact,  and  to 
particular  matter  of  fact  alleged  in  the  declaration,  or  plead  svoidanoe, 
specially  in  confession  and  avoidance. 

III.  Detinue, 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  de-  ^***"^. 
tention  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  istoethe  Iket 
property  therein,  and  no  other  defence  than  such  denial  shall  the^JIJI^^^^ 
be  admissible  under  that  plea.  goodt,  and  not 

plaintUF'a  pro- 

IV.  In  Case.  T^>^^ 
1.  In  actions  on  the  case,  the  plea  of  no^  guilty  shall  operate  j' NoT^iity 

as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  in  aue,  only  to 
to  have  been  committed  by  the  defendant,  and  not  of  the  facts  ^i^  wlLg- 
stated  in  the  inducement ;  (h)  and  no  other  defence  than  such  f^actoromii- 
denial  shall  be  admissible  under  that  plea;  all  other  pleas  in  facts' stated  as 
denial  shall  take  issue  on  some  particular  matter  of  fact  alleged  inducement. 
in  the  declaration.    Ex.  gr.    In  an  action  on  the  case,  for  a  eiocidi^onof 
nuisance  to  the  occupation  of  a  house,  by  carrying  on  an  offen-  this  rule. 
sive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only 
that  the  defendant  carried  on  the  alleged  trade  in  such  a  way 
as  to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not 
operate  as  a  denial  of  the  plaintiff's  occupation  of  the  house* 
In  an  action  on  the  case  for  obstructing  a  right  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not  of 
the  plaintiff's  right  of  way ;  and  in  ^n  action  for  converting  the 
plaintiff's  goods,  the  conversion  only,  and  not  the  plaintiff's 
title  to  the  goods,  (t)    In  an  action  of  slander  of  the  plaintiff  in 
his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate 
to  the  same  extent  precisely  as  at  present  in  denial  of  speaking 
the  words,  of  speaking  them  maliciously,  and  in  the  sense  im- 
puted, and  with  reference  to  the  plaintiff's  office,  profession,  or 

(h)  Vukn  ▼.  GMtling,  1  Bing.  N.  C.  P.  677 ;  plea  that  sale  topUintiff  was  frau- 

5S8',  3  Dowl.  619,  S.  C.     Not  guilty  dulent,  1  Mood.  &  R.  400;  transfer  for 

does  not  pot  in  issue  the  indueement  as  to  value  and  replication,  1  Hodges,  98 ;  1 

plaintiff's  right,  though  in  some  degree  Bing.  N.  C.  681 ;  seizure  under  a^./a. 

part  of  description  of  the  injury,  Framum  and    replication,    1  Bing.   N.  C.  731 ; 

▼.   Earl  Falmouth.   1  Harr.  &  Wol.  1 ;  seizure  under  four  warrants,  1  Adol.  k  £1» 

4  Nev.  &  Man.  330 ;  6  Car.  &  P«  5S9,  264  -,  tenancy  in  common,  or  partnership, 

S.  P.  must  he  pleaded,  Staneliffe  ▼•  Hardwick, 

(t)  See  pleas  of  property  in  defendant  3  Dowl.  762. 
in  trespass,  Wilton  ▼.  Edwardt,  6  Car.  & 
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CHAP.  XXI.  trade ;  but  it  will  not  operate  as  a  denial  of  the  fisict  of  the 
^TO  Pleas^*  plaintiff  holding  the  office,  or  being  of  the  profession  or  trade 
"  alleged.  In  actions  for  an  escape,  it  will  operate  as  a  denial  of 
the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of 
the  debt,  judgment,  or  preliminary  proceedings.  In  this  form 
of  action  against  a  carrier,  the  plea  of  not  guilty  will  operate 
as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the 
goods  by  the  defendant,  as  a  carrier  for  hire,  or  of  the  purpose 
for  which  they  were  received. 

s.  All  matters        2.  All  matters  in  confession  and  avoidance  shall  be  pleaded 

in  confession  .  n  .  ^.  ^  -^  /vv 

and  avoidance    Specially,  as  in  actions  of  assumpsit,  {k) 

to  be  pleaded 

HdedaniUon  V.  In  Trespass. 

I°^¥*'****  1.  In  actions  of  trespass  quare  dausum /regit,  the  dose  or 
state' the  name  place  in  which,  &c.,  must  be  designated  in  the  declaraUon  bj 
or  the  defend!'  waweor  abuttals,  or  other  description,  in  failure  whereof  the 
ant  may  demur,  defendant  may  demur  specially. 

bi^deSi'o/"  2*  Inactions  of  trespass  quare  clausum /regit,  the  pica  of 
Uie  defendant's  not  guilty  shall  Operate  as  a  denial  that  the  defendant  committed 
not  of  plaintiff's  the  trespass  alleged  (/)  in  the  place  mentioned,  but  not  as  a 
rThtof^osK  denial  of  the  plaintiff's  possession,  or  right  of  possession  of 
•ion,  and  which  that  placc,  which,  if  intended  to  be  denied,  must  be  traversed 
daiMmvS^d.  specially. 

5.  Not  guilty,        3.  In  actions  of  trespass  de  bonis  asportatis,  the  plea  of  not   i 
honit  *(upmiiuu,  guUty  shall  Operate  as  a  denial  of  the  defendant  having  com-   ' 
to  be  consider-  mitted  the  trespass  alleged  (/)  by  taking  or  damaging  the  goods 
niai  of  taking,    mentioned,  (/)  but  not  of  the  plaintiff's  property  therein, 
maghj^fhc*'         **  Where,  in  an  action  of  trespass  quare  clausum  /regit, 
goods,  and  not    the  defendant  pleads  a  right  of  way  with  carriages  and  cattk, 
prop«ity.  ^       &nd  on  foot,  in  the  same  plea,  and  issue  is  taken  thereon,  the 

4.  Pica  of  right  plea  shall  be  taken  distributively ;  and  if  the  right  of  waywitl 
carriages,  cat-  Cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdid 
ifti^criV*^*'  ®^*"  P*^®  ^^^  *®  defendant  in  respect  of  such  of  the  trespasses 
siiali  be  coiisi-  proved  as  shall  be  justified  by  the  right  of  way  so  found,  and 
tiv^and  u^°     for  the  plaintiff  in  respect  of  such  of  the  trespasses  as  shall  ws' 

proof  of  either     be  80  justified. 

entitle'tbe  de-"'  5*  And  where  in  an  action  of  trespass  quare  clausumfrepi 
wdict*  tc       *^®  defendant  pleads  a  right  of  common  of  pasture  for  divers 

5.  So,  in  plea  kiuds  of  Cattle,  ex.  gr.  horses,  sheep,  oxen,  and  cows,  and 
mon,^ifdcfa^^^  '^^^^  *8  ^^^^  thereon,  if  a  right  of  common  for  some  particoUr 
ant  do  not        kind  of  Commonable  cattle  only  be  found  by  the  jury,  a  Terdict 

prove  a  right 1 ''  't     J^ 

for  all  kinds  of 

cattle,  he  is  to         (S)  Therefore  defendant's  partnership      StaneUffe  ▼.  Hardwidc,  3  DowL  76f. 

have  a  verdict  with  plaintiff  must  he  pleaded  in  trover,         (I)  Pmrcy  v.  Waller,  6  Car.  &  P-  ^' 
pro  tanto. 
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shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses    CHAP.XXL 
proved,  as  shall  be  justified  by  the  right  of  common  so  found.    Practice  as 

and  for  the  plaintiff  in  respect  of  the  trespasses  which  shall — 

not  be  so  justified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  common  6.  In  all  actions 
as  aforesaid,  or  other  similar  right,  is  so  pleaded,  that  the  alle-  ^^'^^^J^V^* 
gations  as  to  the  extent  of  the  right  are  capable  of  being  con-  gards  rights  of 
strued  distributively,  they  shall  be  taken  distributively.  ^'^  ^  ^®"' 


mon. 


The  recitals  in  ancient  statutes,  (»)  and  the  confession  of  ofiibm  or/*alM 
so  eminent  a  pleader  as  Sanders  in  his  reports,  (o)  that  the  P'^^C^"") 
Court  had  reproved  him  for  pleading  subdy  on  purpose  to 
entrap  the  opponent  and  delude  the  Court,  sufficiently  esta- 
blish historically  that  the  science  of  special  pleading  has  at  all 
times  occasionally  been  perverted  and  misapplied  for  the  pur- 
pose of  delay.  The  judges  have  also  at  all  times  testified  their 
disapprobation  and  endeavoured  to  repress  the  practice.  But 
they  have  been  prevented  from  exercising  any  adequate  re» 
strictive  powers  by  circumstances  which  may  not  be  obvious  to 
any  common  observer.  By  the  common  law  a  defendant  has 
an  unqualified  right  to  plead  any  matter  in  bar  of  the  action 
which  he  may  think  will  constitute  a  defence,  subject  only  to  a 
demurrer  if  he  be  mistaken ;  and  the  statute  4  Ann.  c.  16, 
only  requires  an  affidavit  in  support  of  a  plea  in  abatement  and 
of  a  plea  puis  darrein  continuance,  and  there  is  no  authority  for 
the  Court  or  a  judge  requiring  any  affidavit  of  the  truth  of 
a  plea  in  bar,  unless  the  defendant  by  some  accident  has 
placed  himself  in  a  situation  of  being  obliged  to  ask  a  favour, 
in  which  case  just  terms  may  be  imposed.  Occasionally,  it  is 
true,  the  judges  have  become  indignant  at  the  frequency  of 
subtle  fabe  pleas,  and  have  suffered  judgment  to  be  signed,  and 
have  sustained  judgments  signed  for  want  of  a  plea,  even 
without  previous  leave ;  but  it  will  be  found  that  according  to 
the  present  practice,  the  instances  in  which  a  sham  or  false 
plea  can  be  treated  as  a  nullity  are  rare,  {p)  Nor  indeed  is 
there  any  reason  for  a  strong  exercise  of  power,  if  it  exist,  in 


(m)  See  verj^  fully  1  Cbitty  on  Plead-         (p)  But  if  a  sham  plea  of  set-off  on  a 

Ing,  5  edit.  574  to  578,  and  mott  recently,  recognizance  in  another  Court  be  pleaded 

id,  6  edit.  ;    Tidd,  564,  565,  473,  and  to  one  count,  and  non  assumpsit  to  the 

1  Arch.  K.  B.  4th  ed.  243  to  245.    It  others,  the  Courts  hare  considered  that  a 

will  be   observable   from   the  cases  col-  subtle  plea  requiring  two  distinct  issues 

Icctcd  in  1  &  2  Chitty's  Rep.  Index,  tit.  and  trials,  and  gave  the  plaintiff  leave  to 

Pleading,  that  most  of  the  cases  relating  sign  judgment,  and  made  defendant's  atp 

to  sham  pleas  occurred  about  that  time.  torney  pay  costs,  though  he  obeyed  bis 

(n)  32  Hen.  8,  c.  30 ;  1  Bki.  R.  270.  instructions,  Vincent  v.  Groond,  1  ChiU 

(o)  1  Sanders,  327  a.  Rep.  182  -,  Munton  y.  Moehett,  id,  504 ; 
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Jadgment  re« 
coTored. 


setting  aside  any  false  plea  at  the  present  time ;  for  if  a  plea  be 
fake,  the  plaintiff  may  immediately  reply  and  try  the  issue,  and 
-  if  diere  be  a  demurrer  to  the  replication  according  to  the  usual 
course  of  sham  pleading,  the  margin  of  such  demurrer  must,  ac- 
cording to  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1,  state  the  cause 
or  point  of  demurrer ;  and  according  to  the  rule,  if  that  be  frivol- 
ous or  unfounded,  leave  to  sign  judgment  immediately,  whether 
in  term  or  vacation,  may  be  obtained,  (q)  and  an  kamediale 
execution  issued  after  a  writ  of  inquiry,  which  may  be  returnable 
in  the  vacation. 

These  observations  may  account  for  the  silence  in  the  re- 
cent rules  respecting  sham  pleas,  and  the  absence  of  any  ex- 
press rules  upon  the  subject,  which  no  doubt,  upon  conaiden- 
fton,  were  considered  to  have  been  rendered  unnecessary  by  the 
numerous  other  regulations  expeditii^  proceedings  during  the 
vacation. 

There  is»  however,  one  express  rule  in  alinost  the  only  ease 
when  it  could  be  necessary,  vis.  relating  to  Bplea  ^f  jttdg^ai 
reeovered,  which,  as  the  time  for  producing  the  same  cooU 
only  be  during  the  four  terms,  might  otherwise,  if  pul  in  isase, 
suspend  the  judgment  for  not  producing  the  record  unt3  the 
next  term,  however  notoriously  false  the  plea  nugha  be.    The 
practical  Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  8,  therefore  or 
dered  that  the  defendant,  in  the  margin  of  a  plea  of  jadgHKntie- 
covered,  shall  state  the  particulars  by  which  it  (i.e.  tke  judgment' 
may  be  found  on  record,  or  plaintiff  may  i^gn  judgment,  and  if  t 
false  statement  be  made,  the  plaintiff  by  leave  also  may  sign  judg- 
ment.   The  terms  of  the  rule  are  thus :     **  Where  a  defendaat 
*'  shall  plead  a  plea  of  judgment  recovered  in  anoiJker  Coirr<,k 
"  shall  in  the  margin  of  such  plea  state  the  date  of  such  ju^ 
^  ment ;  and  if  such  judgment  shall  be  in  a  Court  of  reooii 
"  the  number  of  the  roll  on  which  such  proceedings  are  cr 
"  tered,  if  any,  and  in  de&ult  of  his  so  doing  the  plaintiff  ahal 
**  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  mi  b 
"  case  the  same  be  falsely  stated  by  the  defendant,  the  jUaA 
''  on  producing  a  certificate  from  the  proper  officer  or  pefsoi 
*'  having  the  custody  of  the  records  or  proceedings  of  tbe 
*'  Court  where  such  judgment  is  alleged  to  have  been  reco- 
*'  vered,  that  there  is  no  such  record  or  entry  of  a  judgaest  tf 
"  therein  stated,  shall  be  at  liberty  to  »gn  judgment  as  b 


•nd  see  several  cases,  i(2.5<4  to  526, 564. 
So  if  a  iham  plea  be  so  special  as  to  ren- 
der it  necessary  to  consult  counsel  on  re- 
plication, the  Coart  permitted  judgment. 


ShadboUr.BeHkimd,  t  Chittj'i  B- ^ 
5B.&Ald.*70;  1  Bing.  S»;t** 
Cres.  81.  ^ 
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''  want  of  a  plea  by  leave  of  the  Court  or  a  judge"  (r)      The   cHAP.  XXI. 
effect  of  this  rule  is  to  put  an  end  to  the  utility  of  a  sham  pka    ^^*p™"' 

of  a  judgment  recovered  in  ordinary  cases.    But  that  rule  does  — 

not  extend  to  a  plea  by  an  executor  or  administrator  of  a  judg- 
ment recovered  against  Aim  by  another  creditor.  («) 

Before  the  statute  4  Ann.  e.  16|  a  defendant  oould  only  vii.  Cf  Several 
plead  one  plea.    That  statute  enacted  in  sect.  4,  "  that  it        ^'^* 
**  shall  and  may  be  lawful  for  any  defendant  or  tenant  in  ^hen  allowed? 
"  any  action  or  suit,  or  for  any  plaintiff  in  replevin  in  any  »»^  J'^'^  *^°*>- 
**  Court  qfrecard,(,u)  with  the  leave  of  the  same  Court,  to  plead  plead  the 
^'  as  many  several  matters  thereto  as  he  shall  think  necessary  >^">c*(0 
^*  for  his  defence ;"  and  then  sect.  6  provides  that  the  defend- 
ant shall  pay  costs  of  the  pleas  found  against  him,  unless  the 
judge  who  tried  the  issue  shall  certify  that  there  was  reasonable 
ground  for  pleading  such  pleas.     It  will  be  observed,  that  the 
liberty  of  pleading  severtU  pleas  {or  double  as  it  is  technically 
termed)  is  thus  qualified,  by  requiring  the  previous  leave  of  the 
Court  f  and  the  spirit  and  object  of  that  enactment  seems  to 
have  been  best  observed  in  the  Court  of  Common  Pleas,  where, 
until  the  recent  regulation,  it  was  the  practice  in  most  cases  to 
obtain  the  express  leave  of  the  Court  on  a  moiion  and  rule 
nisi ;  but  soon  after  die  passing  of  the  stat.  4  Ann.  c.  16,  it 
became  almost  a  matter  of  course  in   the  Court  of  King's 
Bench  for  a  defendant  to  jJead  as   many  pleas  as  he  de- 
sired on  a  motion  signed  by  counsel  for  a  rule ;  and  it  was  not 
usual  for  a  plaintiff  to  apply  to  the  Court  to  restrain  the  de- 
fendant from  so  doing  excepting  in  very  particular  cases.     By 
the  present  practice  in  most  cases  the  express  leave  of  a  sinj^e 
judge  at  chambers  to  plead  more  than  one  plea  must  be  ob- 
tained by  summons  and  order,  instead  of  troubling  the  Court  in 
banc  with  applications  of  that  natare,  consuming  more  time 
than  can  be  required  on  such  questions,  at  least  in  the  first  in- 
stance ;  but  the  propriety  of  pleading  such  several  pleas  may 
afterwards  be  brought  before  the  Court,  who  are  still  in  all 
cases  supposed  to  grairt  a  rule  pursuant  to  the  statute. 

The  general  pleading  rules  of  Hil.  T.  4  W.  4,  reg.  5,  in 
part  before  set  forth,  (r)  qualifies  or  modifies  the  power  ofob* 
taining  leave  to  plead  double,  so  as  to  prevent  an  unnecessary 
repetition  in  a  second  or  other  plea  of  the  same  ground  ofde* 

(t)  See  Jervis*s  Rules,  89,  note  (9).  fendant  plead  two  picas,  as  nil  debet  and 

?<)  Potser  V.  Isod,  1  Bing.  N.  C.  304 ;  a  setoff,  plaintiff  may  treat  the  latter  plea 

5  Dowl.  140,  S.  C.  as  a  nullity,  and  make  np  issue,  and  try 

(()  See  in  general,  1  Chitty  on  Plead-  on  the  other,  Chxtt^  ▼.  Dendy,  1  Uarr.  £c 

ins,  5th  edit  592  to  599,  and  id,  6th  Woi.  169. 

edit.  (v)  Ante,  455  to  459. 


(tt)  If  in  a  Court  not  of  record  de- 
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CHAP.  XXI.  fence^  once  already  stated,  by  thus  ordering :  '*  nor  shall  seve- 
^^o^PLBAst'  "  '**  pleas,  or  avowries,  or  cognizances,  be  allowed  unless  a 
'*  distinct  ground  of  answer  or  defence  is  intended  to  be  eHa- 
"  bUshed  in  respect  of  each"  And  in  a  subsequent  part  of 
the  same  rule  it  is  ordered  that  ^'  pleaSf  avowries,  and  cogm- 
**  zances  founded  on  one  and  the  same  principal  matter^  but 
**  varied  in  statement,  description,  or  circumstances  only,  (and 
'^  pleas  in  bar  in  replevin,  are  to  be  within  the  rule,)  are  not  to 
"  be  allowed."  And  then  we  have  seen  such  rule  is  illustrated  by 
several  examples,  with  exceptions,  which  of  themselves  consti- 
tute parts  of  the  rule ;  but  it  is  provided  that  the  examples  are 
given  as  instances  only  of  the  applications  of  the  rules  to 
which  they  relate,  and  that  the  principles  contained  in  the  rules 
are  not  to  be  considered  as  restricted  by  the  examples  speci- 
fied. («;) 

The  6th  and  7th  rules  then  provide  the  remedy  for  the  vio- 
lations of  this  rule ;  but  it  will  be  observed  that  as  there  most 
always  be  an  order  of  a  judge  and  rule  antecedent  to  tbe 
pleading  double,  it  can  rarely  occur  that  an  application  to  a 
judge  to  strike  out  a  second  or  third  plea,  as  a  violation  of  the 
fifth  rule,  can  take  place ;  however,  certainly  such  an  application 
may  be,  and  indeed  has  been  made*(x)  On  the  other  baDd, 
however,  some  double  pleas  seem  to  have  been  expressly  sanc- 
tioned by  express  rule,  even  without  a  summons  or  judges 
order, iy)  as  non  assumpsit  or  nil  debet,  or  non  detinet,  with 
or  without  a  plea  of  tender  as  to  a  part,  a  plea  of  the  statute 
of  limitations,  set-ofi^,  bankruptcy  of  the  defendant,  discbarge 
under  an  insolvent  act,  plene  administravit,  plene  administravit 
prseter,  infancy  and  coverture ;  any  two  or  more  of  which  pleas 
might  by  that  rule  be  pleaded  together  as  of  course  without 
leave ;  but  still  a  rule  to  plead  double  must  be  drawn  up  in 
pursuance  of  the  statute  4  Ann.  c.  16,  by  the  proper  officer, 
upon  production  of  the  engrossment  of  the  pleas,  or  a  draft  or 
copy  thereof. 
Mode  of  ob-  It  may  be  considered  absurd  that  the  expense  of  a  nde  should 

wKcwsMfv.  ^*^*^  ^®  required  when  in  fact  the  Court  does  not  interfere;  but 
this  is  requisite  as  long  as  the  statute  4  Ann.  c.  16,  sect  4, 
requiring  such  rule,  continues  unrepealed ;  and  under  tbe  act 
the  Court  in  banc  still  has  jurisdiction,  and  will  interfere  to  pre* 
vent  several 'pleas,  when  their  use  would  be  unjust  or  vexatious* 
To  save  the  expense  of  a  motion  and  rule  nisi  the  general 


(w)  Ante,^b5  to  459.  1  Hodges,  IB. 

(x)  Biggs  V.  Maxwell,  3  Dowl.  497;  (y)  Reg.  Gen.  Trin.  T.  1 W.  4>  if g- !♦• 
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rule  of  Trinity  Term,  1  W.  4,  reg.  13,  orders  that  no  rule  to  CHAP.  xxi. 
show  cause  or  motion  shall  be  required  in  order  to  obtain  a    ^!^o^i.EA%t^ 

rule  to  plead  several  matters,  or  to  make  several  avowries  or 

cognizances;  but  that  such  rules  shall  be  drawn  up  upon  a 
judge^s  order  to  he  made  upon  a  summons,  accompanied  by  a 
short  abstract  or  statement  of  the  intended  pleas,  avowries,  or 
cognizances,  (z)  and  then  provides  that  no  summons  or  order  In  certain  cases 
shall  be  necessary  in  the  following  cases,  that  is  to  say,  where  necessary, 
the  plea  of  non  assumpsit  or  nil  debet,  or  non  detinet,  with  or 
without  a  plea  of  tender  as  to  a  part,  or  plea  of  the  statute  of 
limitations,  set-off,  bankruptcy  of  the  defendant,  discharge 
under  an  insolvent  act,  plene  administravit,  plene  administravit 
prceter,  infancy  and  coverture,  or  any  two  or  more  of  such 
pleas,  shall  be  pleaded  together;  but  in  all  such  cases  a  rule 
shall  be  drawn  up  by  the  proper  officer  upon  the  production  of 
the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof. 

The  Reg.  Gen.  Hil.  Term,  8  W.  4,  r.  34,  however,  orders 
that  if  a  party  shall  plead  several  pleas,  avowries,  or  cogni- 
zances, without  a  rule  for  that  purpose,  the  opposite  party 
shall  be  at  liberty  to  sign  judgment  (a) 

A  summons  to  plead  several  matters  is  a  stay  of  proceedings,  Pnu:tice  as  re^ 
if  it  be  returnable  before  or  at  the  time  the  judgment  office  opens  JJ^)*  Jc'""' 
on  the  day  after  the  time  for  pleading  expires  ;(A)  but  then  the  obuin  leave  to 
defendant's  attorney  must  carefully  attend  the^r^^  summons.  P'^*'^*^***>*' 
It  would  seem  that  there  is  a  peculiarity  regarding  a  summons 
for  leave  to  plead  several  pleas  distinguishing  it  from  other 
summons,  which  in  their  very  nature  in  general  render  it  pro- 

(t)  James,  Esq.,   "^      Let  the  plaintiff's  attorney,  or  agent,  attend  roe  at  roy  cham- 

late  sheriff  of  Kent,  f  hers  in  Serjeants'  Inn  to-morrow,  at  11  of  the  clock  in  the  fore- 

V.  £  noon,   to  show  cause  why  the  defendant  should  not  be  at  li- 

C.  D.  3  berty  to  plead  the  severaf  matters  specified  in  the  abstract  or 

statement  annexed  [or  "  subscribed,"  according  to  thefacL']    Dated  the  13th  day  of 

May,  1835.  J.  Vaoghan. 

Abftraet  of  Pleas.  Judges  Indvrsentint  on  Summotu 

1.  Non  assumpsit.  on  hmring  hoth  Parties, 

y.  That  defendant  hath  indemnified.  "  Take  an  order  to  plead  the  first  and 

3.  That  the  action  and  recovery  against  "  second  pleas,  and  either  the  third  or 
the  present  plaintiff  was  not  in  re-  **  fourth,  but  not  both. 

spect  of  the  seizure  of  the  goods,  J.  Patteson, 

but  for  damage  and  loss  after  sei-  May  14,  1835. 

zure.  Take  a  week, 

4.  That  present  plaintiff  was  damaged  of  J.  Patteson. 
his  own  wrong. 


(a)  Jervis's  Rules,  51,  note(0;  and  pleaded  by  a  defendant,  withoat  having 

sec  an   instance,   Hockley  v.   Sutton,  %  obtained  a  rule ;  but  must  have  applied 

Powl.  700.    Before  that   rule   plaintiff  to  the  Court  to  set  aside  all  but  one; 

could  not  in  K.  B.,  though  he  might  in  1  Bos.  &  Ful.  415 ;  Tidd,  658. 
C.  P.  treat  as  a  nullity  double  pleas         (6)  WtiU  v.  Stent,  %  Dowl.  447. 
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CHAP.  XXL  per  that  both  {lartics  should  Attend ;  vis.  that  as  on  principka 
^  pl^tt'    defendant  ought  not  to  be  iequii«d  to  disclose  to  the  defend- 


ant his  grounds  of  d6fenoe9(c)  so  on  that  ground  a 
for  leave  to  plead  several  matters  may,  it  is  said,  be  heard  by  the 
judge  in  private  in  the  absence  of  the  plaintiff  or  his  attoniey,(d) 
so  that  the  latter  ina j  not  ascertain  the  particulars  of  the  d^ 
&noe.  (d)  In  general,  however,  the  practice  is  otherwise,  snd  i 
summons  is  obtained  similar  to  the  f<Mrm  in  the  note,(^)  status 
an  abstract  of  the  pleas  at  the  foot,  and  a  copy  is  to  be  served 
on  the  plaintiff's  attorney  as  other  summons  i  and  at  the  time  of 
hearing  before  a  judge  a  fair  copy  of  the  draft  of  the  pki, 
with  the  declaration,  is  to  be  produced ;  and  in  some  csies  it 
will  be  advisable  to  have  an  affidamiot  the  fiausts,  stating  that 
there  is  a  good  defence  on  the  merits*  In  cases  also  where 
from  particular  circumstances  it  would  be  uqust  that  the  de- 
fendant should  plead  several  pleas,  an  qfiUkmi  of  those  &cts 
might  be  desirable  m  ojf^riium  to  the  summons.  (/)  The 
judge's  order  should  be  forthwith  drawn  up  and  served,  for 
otherwise  it  may  be  treated  as  a  nullity  ;(g)  and  the  rafefor 
pleading  several  matters  must  also  be  drawn  up,  or  the  plus 
may  be  treated  as  nulhties,  and  judgment  signed  as  by  de- 
feult;(A)  indeed  the  Reg.  Gen.  HU.  Term,  2  W.  4,  r.34,b 
express  upon  that  requisite,  (i) 
wint  dotbk  With  the  exception  of  the  instances  of  several  pleas  tbst  are 
pie^aUowed.  ^  ,^  aUowed  enumerated  in  the  Reg.  Gen.  Trin.  T.  1  W.4, 
reg.  13,  {k)  the  ii\|unction  that  two  or  more  pleas  of  the  $om 
stUffeet^maiier  qf  d^fence^  varied  only  in  siaiemsmij  &&  ss  a- 
pressed  in  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5,  it  will  be  foood 
that  the  like  cKforetionary  jurisdiction  is  now  transferred  lo« 
single  judge  at  chambers,  which,  by  the  terms  of  4  Ann.  c.  1^ 
s.  4,  was  vested  m  the  Couri  im  borne  i  and  the  discretion  of  i 
single  jodge  in  allowing  seteral  pleas  is  to  be  influenced  by  the 
same  principles  that  before  governed  the  Courts  ;  and  no  nev 
rule  or  qualification,  except  as  above,  has  been  introduced,  and 
therefore  the  decisions  collected  in  prior  works  of  practice  will 
still  continue  to  be  applicable.  The  objection  that  the  pro- 
posed pleas  are  incoHsisieni  with  eaek  other  (unless  die  xe* 


(c)  SouthgaU  V.  CrowUti,  1  Hodges,  5.  (J)  See  in  genenU  iChitCj on  Heading, 

{d)  Leuehart  t.  Cooper]  1  Hodges,  18.  5th  ed.  59S  to  599. 

(e)  See  note  (t ),  anU,  755.  (k)  AnU,  7St,  755,  and  confined  to  doo 

(/;  SembU,  see  an  instance,  Biggi  ▼.  assumpsit,  nil  debet,  and  ■Dndetiatt,«i(& 

UssweUt  5  Dowl.  497.  statute  of  limiUtions,  set-off,  baakniptcf  • 

(g)  Ante,  666.  dischaige  under  insolveot  act,  fkattA* 

(h)  Hockkjf  w.StMon,  S  Dowl.  700.  ministraYit.  plene  admioiAant  pffteff 

(t)  AnU,  759,  n.  (a).  inlaiicy,  mi  covcrtare. 
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pugnancy  would  appear  by  some  act  or  matter  of  record,  as  chap,  xxi* 
where  the  payment  of  money  into  Court  is  pleaded,  or  a  ^^o  Pw'^ 
tender)  has  no  weight }  and  upon  a  summons  to  show  cause 
why  the  plaintiff  should  not  be  at  liberty  to  strike  out  certain 
pleas  because  they  were  inconsistent  with  each  otheri  WiUamsi 
J.  said,  "  The  fact  of  inconsistency  in  the  pleas  wilh  each 
^*  other  is  no  objection  to  them.  A  defendant  may  have 
**  several  defences  to  an  actioui  each  good  in  itseli^  but  incon- 
"  sistent  with  each  other.  It  would  be  very  hard  upon  him  if 
"  he  were  not  permitted  to  plead  them  all.  The  rule  is  much 
'*  more  strict  as  to  plaiMiffsi  who  are  only  allowed  one  count  to 
"  each  cause  of  action.  The  reason  however  there  is  dif- 
*'  ferent."  (/)  And  in  another  case  the  defendant  was  allowed 
to  plead  to  indebitatus  assumpsit  for  work  and  labour,  firsti 
non-assumpsit  to  the  whole;  and|  secondlyi  that  the  demand 
arose  out  of  an  illqgal  wager  as  to  the  price  of  taUow  9  and 
Bosanquet,  J«  said,  *^The  word  ^meonsistent*  was  tftudiousl^ 
<*  kept  out  of  the  rules,  for  the  subject  was  discussed)  and 
**  it  was  felt  that  there  might  be  oases  in  which  pkas  might 
*^  be  inconristent  with  each  othari  and  sustain  substantially 
*^  different  defences ;  and  the  object  had  in  view  was  to  pi«« 
*^  vent  the  same  defence  being  pleaded  in  diferenifwrfM*'*^) 
So,  notwithstanding  the  5th  rale  of  Hil.  T.  4  W«  4,  pro- 
hibiting more  than  one  plea  of  the  same  aufagect-ttatter,  the 
Court,  in  an  action  of  trover,  permHted  several  pleas,  viz* 
1.  The  general  issue,  not  guilty ;  2»  A  lien  by  custom  \  8.  A 
lien  by  agreement ;  4.  Another  plea  of  lien  by  custom^  somo« 
what  varied;  and»  &  Another  varying  plea  of  Uen  by  custom 4 
and  Tindal,  C.  J.  said  the  plaintiff  could  suffer  no  loss,  for  if 
the  judge  on  the  trial  should  be  of  opinion  that  no  distinct 
sttbjectMnatler  of  defence  was  bon&  fide  intended  to  be  eeta- 
blished  in  respect  of  each  plea  then  allowed  by  the  Coirrt, 
he  tmgbt  certify  that  the  defendant  should  not  iMov^  any 
costs  on  the  issues  arising  out  of  such  plea.  (»)  So  in  m^ 
other  case  the  defendant  waa,  on  appHcation  to  the  Court  in 
banc,  althocfgh  a  jodg^  at  ebambets  had  refused  tlie  samei 
allowed  to  plead,  1.  As  to  12^.  the  bankruptcy  of  the  defend- 
ant; S.  As  to  SS/.  payment;  3.  As  to  \LZ$.Gd.  accord  and 
antisfection ;  and,  4.  As  to  the  demand,  except  242.  ^.  Cuf. ;  the 
general  issue,  that  he  never  owed  the  amount ;  the  Court  tfaiidc* 
ing  that  upon  the  expfamied  circuasetanees  all  inch  pleas  Wer^ 


(0  ^tlMoMs  V.  Small,  5  DbWl.  56^  (n)  twcWt  ▼.  Cooper,  1  Mng.  N.  C> 

(«)  Dvuer  t.  7Vie»«er,  1  Kng.  N.  C.     509;   1  Hodges,  tS;   3  DoWl.  415,  tU 
266$  dD«»wKl33.  fMtr^t 
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CHAP.  XXI.  reasonable,  (o)    So  assignees  of  a  bankrupt^  sued  as  assignees 

To^PtSs^'    of  a  lease,  may  plead,  1.  That  the  term  did  not  vest  in  them; 

and,  2.  That  they  abandoned  it,  the  latter  being  a  special  mode 

of  denying  that  the  term  vested,  that  would  not  be  admissible 

in  evidence  under  the  first  plea,  (p) 

But  the  Court  will  not  allow  several  pleas  when  one  of  them 
on  the  face  of  the  record  would  establish  that  the  other  is 
untrue.  Therefore  in  assumpsit  for  goods  sold  and  delivered 
the  Court  refused  to  allow  the  defendant  to  plead  non-assumpsit 
to  the  whole  and  a  tender  to  part;  nor  to  plead,  1.  Non- 
assumpsit;  2.  Payment  as  to  part;  S.  As  to  part  that  the 
goods  were  warranted  with  a  sample ;  4.  As  to  part  that  the 
goods  were  warranted  of  a  merchantable  quality ;  and,  5.  As 
to  part  that  they  were  warranted  to  be  one  ton  weight  of  black 
lead ;  and  the  Court  said  the  first  must  be  disallowed,  because 
it  was  contradicted  by  the  plea  of  payment  as  to  a  part ;  and 
the  fourth,  founded  on  the  implied  warranty  in  law,  must  also 
be  disallowed,  for  it  was  rendered  needless  by  the  third,  {q) 
Nor  will  the  Court  suffer  several  pleas  to  stand  contrary  to  the 
admissions  of  the  defendant  and  the  justice  of  the  case,  and 
where  the  plaintiff^  might  incur  difficulty  or  expense  in  making 
out  his  strict  right,  as  frequently  has  occurred  in  actions  of 
covenant  by  a  reversioner  claiming  by  a  long  derivative  title,  (r) 
And  where  a  defendant  may  by  statute,  as  11  Creo.2,  cl9, 
s.  21,  plead  the  general  issue,  and  under  it  give  in  evidence  the 
special  matter,  the  Court  will  not  give  him  leave,  in  addition  to 
the  general  issue,  to  plead  a  special  plea,  but  put  him  to  bb 
election  to  abandon  the  general  issue  or  to  plead  only  spedal 


(0)  Hart  ▼.  Bdl,  1  Hodges,  6.  to  the  lessor  and  the  defendani  aim,  sItk^ 

(p)  Thomptan  t.   Bradbury,  S  Dowl.  out  the  plea  of  non  est  factum  of  the  Iei« 

147.  and  all  the  trmveises  of  pUaMift  wk, 

{q)  Steel  ▼.  Sturry,  S  Dowl.  153.  but  permitted  the  defendant's  plos  dcnj- 

(r)  In  C.  P.  in  White  r,  Parker,  a.  d.  ing  the  conveyance  to  him,  and  the  lob- 

1853,  covenant  by  plaintiff,  as  a  fourth  sequent  pleas  to  stand, 

assignee  of  a  lessee,  against  the  defendant.  Again,  in  Craigh  v.  Struck,  K.  B.  <3tk 

as  assignee  of  the  lessor,  a  reversioner  in  February,  18S0,  where  several  plc«>  ■ 

fee,  on  lessor's  covenant  to  pay  out-going  covenant  traversing  the  plaintilf 's  dent* 

valuation  of  trees  in  a  nursery-ground,  tive  title,  as  well  as  pleas  deojing  the 

and  showhig  plaintiff's  derivative  title,  breaches  of  covenant,  oo  affidavit  bj  the 

and  that  a  valuation  had  been  made  by  plaintiff  that  the  defendant  bad  tikf^ti 

the  defendant's  authority,  the  defendant,  and  paid  rent  to  the  pUdmtiff,  oo  noMO 

by  leave  of  a  judge,  pleaded  non  est  fac-  to  the  Court  Mr.  Justice  Bayley  oHff*^ 

torn,  and  traversed  every  stage  of  plain-  the  rule  to  plead  the  several  pleai  ^  ^ 

tiff's  derivative  title,  and  the  conveyance  reschided,  and  the  pleas  to  he  coD&Kd 

of  reversion  to  the  defendant,  and  denial  to  the  breaches  of  covenant, 

of  there  being  any  trees,  and  of  defend-  And  see  in  general  that  the  Coort  «■ 

ant's  authority  to  make  the  valuation,  or  not  allow  an  unjostly  embarrassbg  pic* 

that  any  valuation  was  made.    But  the  to  be  pleaded  with  ottien,  IS  £•>(«  ^^' 

Court  of  C.  P.  on  affidavit  that  the  plain-  3  Bing.  635  ;    1  Moore  &  P.  5i$i  ^ 

tiffs,  as  assignees,  had  frequently  paid  rent  Biog.  5f  5  5  5  Bing.  4t  j  6  Biog*  l^^* 
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pleas,  is)  So  where  a  defendant  by  the  neglect  of  her  attorney  CHAP.  XXL 
had  omitted  to  plead  in  time,  and  judgment  by  default  had  been  ^"o  pi^a!' 
signed  but  set  aside  on  an  af&davit  of  merits,  he  was  not 
allowed  afterwards  to  plead  several  matters ;  one  of  such  pleas 
being  that  the  plaintiff,  an  attorney,  had  not  delivered  a  signed 
bill,  and  another,  that  he  had  not  obtained  his  certificate; 
Parke,  B.  saying  she  ought  not  to  be  let  in  to  plead  such  pleas 
after  judgment  had  been  set  aside  on  an  a£Sdavit  of  merits,  (#) 

YIII.  If  a  plea  be^fofotfj,  or  tender  an  immaterial  issue,  VIII.  CHappU^ 
the  plaintiff  may  apply  to  a  judge  to  set  it  aside ;(«)  and  it  is  in  ^Sfplw!** 
general  advisable  to  do  so  rather  than  to  demur  and  lose  time 
in  arguing  the  objection,  (u)  So  if  a  plea  has  been  pleaded 
contrary  to  implied  good  faith,  as  if  after  a  judgment  for  want 
of  plea  has  been  set  aside  on  an  affidavit  of  merits,  and  the 
defendant  has  been  let  in  to  plead,  and,  contrary  to  the  spirit  of 
such  permission,  he  plead  a  technical  objection  foreign  to  the 
merits,  as  if  to  an  action  by  an  attorney  to  recover  the  amount 
of  his  bill  of  costs  for  business  done  for  the  defendant,  the 
latter  plead  that  the  plaintiff  was  not  certificated,  or  that  he 
had  not  delivered  his  signed  bill  a  month,  the  Court  will  on 
motion  set  aside  such  pleas,  (ar)  We  have  also  seen  that  if  two 
or  more  pleas  of  the  same  subject-matter  or  ground  of  defence 
have  been  pleaded  in  contravention  of  Reg.  Gen.  Hil.  T.  4  W.  4, 
reg.  5,  a  distinct  application  may  be  made  to  a  single  judge  at 
chambers  to  strike  out  all  but  one ;  (y)  and  if  a  single  judge 
should  inadvertently  give  leave  to  plead  several  pleas,  the  de- 
fendant may  (we  have  seen)  apply  to  the  Court  and  have  the 
rule  to  plead  double  rescinded,  (z) 

IX.  The  rules  of  law  with  respect  to  pleas  by  several  defend-  ix.  0(tev€ni 
ants,  constitute  an  important  part  of  the  science  of  pleading,  and  ^^Ufj^JJ^"" 
will  be  found  fully  considered  in  a  work  devoted  entirely  to  that  m  thdr  pUat. 
subject,  (a)    We  can  here  only  notice  some  points  of  practical 
importance.    Sometimes  the  several  defendants  do  not  act  in 
concert,   and  not  unfrequently  one  suspects   that  the  other 
defendant  is  in  collusion  with  the  plaintiff.    In  any  case  where 
perfect  confidence  does  not  prevail  the  defendants  should  defend 
and  plead  separately.    Indeed  if  there  be  several  defendants 

(s)  Neale  v.  M'Kenue,  1  Crom.  M.  &  Holmes  v.  Grant,  1  Gale,  59;  3  Dowl.497. 

R.  61 ;  2  Dowl.  702 ;  4  T)rr.  670,  S.  C.  (y)  Ante,  vol.  iii.  455  to  459, 475 ;  and 

(0  ^^8S'  ^*  ^oxwell,  S  Dowl.  497.  aee  proceedings  to  strike  out  a  second 

(«)  Rix  ▼.  Kingston,  3  Dowl.  159.  count,  ante,  4o5  to  459. 

(x)  See  note  (0  fu^.— -The  reader  is  ^s)  Ante,  455  to  459,  736,  note  (r). 

requested  to  excuse  this  inadvertent  repe-  (a)  1  Chit,  on  Pleading,  5  ed.  596  to 

tition. — Narmeif  v.  Kenrich,  1  DowK  616 ',  599. 
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CHAP.  XXL  tibey  must  plead  sepanttely,  or  only  one  counsel  wiD  be  alloved 
^^K^«r   to  address  the  jury  upon  the  trial  on  the  behalf  of  all,  thongk 

even  then  several  counsel  nuiy  appear^  and  each  may  crois- 

examine  witnesses  for  evei^  defendant.  (&)  In  a  oase  of  im- 
portance, and  when  one  of  several  defendants  desires  to  ear 
ploy  a  separate  attorney,  he  should  do  so,  and  appear  and 
plead,  and  deliver  a  brief  or  briefb  separately ;  in  which  esse 
the  counsel  retained  for  him  separately  will  have  a  right  to 
address  the  jury  and  cross-examine  witnesses,  and  in  genenl 
sustain  a  separate  defence,  (b)  But  if  several  defendants  sab- 
stantially  employ  the  same  attorney,  who  virtuatty  conducts  iD 
the  defences,  then,  although  nominally  several  attomifs  be 
employed,  double  charges  in  taxation  will  not  be  allowed,  (e) 

(h)  BUkop  T.  Bryant,  6  Car.  &  P.  485.     S  Dowl.  354 ;  fi  Cnm.  &  M.  416,  S.C.; 
(e)  Nanny  ▼.    Frimrm  and  amikn,     SkfrUag^.  Cmm  md  aOntrh  3  DowlTH' 
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CHAPTER  XXn* 

OF  discontinuing; — OF  THE  REPLICATION,  REJOINDER,  ANP 
SUBSEQUENT  PLEADINGS  BETWEEN  PLEA  AND  PEUVEfLY  OF 
ISSUE ;— OF  PLEAS  OF  MATTER  OF  DEF|SNCE  THAT  HAS  ARISEN 
PENDING  THE  ACTION  ;  —  AND  OF  SPECIAL  CA3ES  AFTER  ISSUE 
AND  BEFORE  TRIAL. 

I.  Of  Ducontinoing   fS9  arif ing  jMndtBg  Aedon  ....  9^49 

II.  Of  Replications .,.,,...,..,.  741  V,  Of  Special  Cwea  for  th«  opUii«n 

in.  Of  Rcjoioders,  &c 746  ofCourt 750 

IV.  Of  Pleai  of  Matter  of  Deft nco 


The  recent  alterations  in  practice  a3  regards  discontinuing/  chap.xxii. 
and  respecting  replicationS|  rejoinders,  and  subsecjuent  pleild-  Oatiine  of  snb- 
ings,  are,  comparatively  with  those  relating  to  declarations  and  J^* 
pleas,  but  few;  and  after  noticing  them,  and  adding  a  few 
observations,  it  must  suffice  to  refer  to  prior  works  on  the 
practice  of  discontinuing  and  requisites  of  those  parts  of  plead- 
ings (a)  and  the  practical  modes  of  conducting  tbemi  (6) 

If  upon  receiving  the  defendant's  plea  the  plaintiff  be  advised  i.  Or  Discon- 
that  he  has  no  sufficient  answer^  he  may,  to  avoid  an  increaso  ^^'v'^^* 
of  costs,  discontinue  his  action^  although  he  may  do  so  at  much 
later  stages,  and  even  after  a  trial  and  rule  obtained  to  enter  a 
nonsuit  or  new  trial,  (e)  But  as  perhaps  the  defendant  may 
not  press  on  the  action,  a  plaintiff  need  not  take  any  step  to 
discontinue  until  the  defendant  has  actually  ruled  him  to  reply^ 
when  he  must  reply,  or  suffer  a  non-pros,  or  discontinue ;  and 
even  then  there  may  be  ca$es  where  it  will  be  advisable  to 
reply  rather  than  to  submit  to  the  payment  of  costs,  which  still 
perhaps  the  defendant  may  not  press  for.  However,  when  it  is 
certain  that  the  defendant  wiU  proceed  for  a  judgment  of  non- 
pros, or  of  Judgment  as  in  case  of  a  nonsuit,  and  the  action 
cannot  be  sustained,  or  the  defendant  be  so  insolvent  as  to 
render  it  inexpedient  to  ineur  move  costs,  the  least  expensive 
course  may  be  to  discontinue ;  previously  however  should  be 

(a)  1  Chitty  on  Pleading,  5  edit.  600  (e)  See  in  general  Tldd,  9  edit.  STB, 

to  69t ;  and  tee  the  great  addition*  in  679 ;  t  Arch.  K.  B.  4  ed.  897  $  and  aee 

6  edit.  Patertan  w.  Paw$U,  S  M.  &  8co|t,  ]9e^ ; 

(6)  Tidd,  9  edit  076  to  694 ;  1  Arab.  S  Dowl.  79S. 
K.  B.  255  to  25S. 
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I.  Of  Discon- 
tinuing 


CHAP^XXII.  considered  the  consequences  of  such  prima  facie  admission  tbt 
the  action  is  not  sustainable^  in  case  an  action  for  a  malicious 
arrest  should  be  brought,  and  which  might  be  encouraged  by 
the  plaintiff's  early  admission  that  he  would  not  prosecute  Us 
claim.     The  only  material  recent  alteration  in   the  practice 
relating  to  discontinuing  is,  that  Reg.  Gen.  Hil.  T.  2  W.  4, 
reg.  6,  orders  that  *^  Now  in  all  the  Courts  at  Westminster,  to 
''  entitle  a  plamtiff  to  discontinue  after  plea  pleaded,  it  shall 
*'  not  be  necessary  to  obtain  the  defendant's  consent,  but  the 
"  rule  sh(M  contain  an  undertaking  on  the  part  of  the  plaintiff 
'*  to  pay  the  costs,  and  a  consent  that  if  they  are  not  paid 
*^  within  four  days  after  taxation,  defendant  shall  be  at  liberty 
'^  to  sign  a  non-pros."    The  rule  to  discontinue  is  now  absolute 
in  the  first  instance,  (d)  whilst  before  it  was  a  rule  to  shot 
cause  in  the  Common  Pleas,  unless  the  defendant  would  consent 
to  a  rule  in  the  Treasury  Chamber  in  term  time,  or  before 
a  judge  in  vacation;  but  the  necessity  for  which  is  now  dis- 
pensed with,  and  the  provision  for  a  judgment  of  non-pros, 
thus  better  securing  the  payment  of  costs,  is  new.  {e)    Cases 
may  occur  in  which  upon  a  special  affidavit  and  motion  the 
plaintiff  may  obtain  leave  to  discontinue  without  paying  e<uiSj 
though  it  is  laid  down  generally  that  costs  must  be  paid.(/) 
Where,  however,  proceedings  had  been  commenced  on  a  bOI 
of  exchange  against  the  drawer,  and  ako  against  the  acceptor 
of  a  bill  of  exchange,  and  the  former  paid  the  debt  and  costs 
of  the  action  against  himself,  and  the  bill  was  thereupon  deli- 
vered up  to  him,  and  notice  given  to  the  acceptor  that  proceed- 
ings  against  him  were  abandoned,  it  was  held  that  the  plaintiff 
must  pay  the  acceptor's  costs  of  defence,  as  he  disputed  bis 
acceptance ;  and  a  judge's  order  for  staying  proceedings  with- 
out costs  was  set  aside,  (g)    But  where  a  defence  was  carried 
on  in  the  name  of  a  person  not  an  attorney  of  the  Court  in 
which  the  action  was  brought,  the  plaintiff  was  allowed  at  a 
late  stage  in  the  cause  to  discontinue  without  costs,  on  payment 
only  of  sums,  if  any,  advanced  by  the  defendant  to  such  attor- 
ney. (A)    Where  a  plaintiff  served  a  rule  to  discontinue  after 

(d)  Tidd,  685.  yent  pending  an  action,  though  seemirs'r 

(«)  Jcrvii'i  Rules,  71,  note  (d).    In  solvent  when  it  is  comnieDced,  thaiiw^ 

2  Arch.  K.  B.  4  ed.  899,  it  is  supposed  be  an  answer  to  a  rale  nisi  for  jodjt^ 

that  an  attaehment  for  non-payment  of  as  in  case  of  a  nonsuit,  for  not  trjiag: 

such  costs  could  not  be  obtained  ;  but  and  the  same  principle  would  extw  ^ 

temble,  that  upon  a  rale  as  now  drawn  up  permit  a  plaintiff  to  discontinoe  "^''^^ 

it  would  be  otherwise,  as  it  must  contain  costs  in  such  a  case, 

an  undertaking  to  pay.  (g)  Lemt  v.  DalrympUt  S  Dowl.lSS. 

(/)  See  8  Eli«.  c.  2,8.2;  Comb.  299 ;  (h)  Patenm  r.  Powell,  i  Do*'-  ^• 

2  Arch.  K.  B.  4  ed.  897,  898    If  a  de-  3  M.  &  Scott,  195,  S.  C. 
fendant  have  become  bankrapt  or  insol- 
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having  given  a  peremptory  undertaking  to  try  at  the  sittings  CHAP.XXII,* 
after  term,  and  the  costs  were  taxed,  but  not  paid,  it  was  held      cation"' 
that  the  defendant  was  bound  to  sign  judgment  of  non-pros 
under  the  rule,  and  was  not  justified  in  taking  the  more  circuit- 
ous course  of  moving  for  judgment  as  in  case  of  a  nonsuit,  (s) 


As  it  is  in  general  the  interest  of  the  plaintiff  to  expedite  his  li.  Replica- 
suit  as  much  as  practicable,  it  is  incumbent  on  his  attorney  to  '^^^^^'  v  ) 
obtain  instructions  for  the  replication  immediately  he  has  even 
intimation  what  will  be  the  pleas.  If  the  pleas  merely  contain 
denials  of  the  whole  or  parts  of  the  declaration,  and  properly 
conclude  to  the  country,  then  probably  the  plaintiff  will  merely 
have  to  add  wbat  is  technically  termed  the  similiter y  i.e.  "And 
the  plaintiff  doth  ilie  Uke ;"  and  then  the  plaintiff's  attorney 
maf/  immediately  deliver  the  issue  (the  nature  of  which  will 
presently  be  considered)  with  notice  of  trial,  or  he  may  delay 
so  doing  until  ruled  by  the  defendant  to  enter  the  issue.  But 
if  the  plea  or  pleas  state  any  new  matter,  as  has  become  very 
frequent  since  the  new  pleading  rules  of  Hil.  T.  4  W.  4,  then 
further  and  more  precise  instructions  may  be  necessary  in  addi- 
tion to  the  instructions  recommended  to  be  obtained  before  the 
commencement  of  the  action,  (/)  and  before  the  declaration. (m) 
If  the  defendant  should  truly  plead  payment  of  part  before  the 
commencement  of  the  action,  and  which  the  plaintiff  ought 
properly  to  have  admitted  in  his  declaration  according  to  the 
suggestions  before  noticed; (19)  then  it  may  be  necessary  to 
enter  a  nolli  prosequi  as  to  so  much  of  the  demand  as  was 
satisfied  by  such  payment ;  because  if  the  plaintiff  were  to  reply 
denying  such  payment,  then  on  proof  of  the  payment  he  would 
have  to  pay  the  costs  of  that  issue  which  must  be  found  against 
him.(o)  But  if,  admitting  such  payment,  the  plaintiff  really 
had  a  claim  for  the  same  kind  of  debt  as  that  stated  in  the 
declaration,  and  to  which  the  payment  does  not  refer,  then  the 
plaintiff  must  new  assign  that  he  sued  for  such  other  debt,  and 
thus  avoid  the  effect  of  the  plea :  hence  in  each  case  inquiry 
into  the  precise  facts  may  be  essential  before  replication ;  but 


(t)  Cooper  V.  HoUoway,  1  Hodges,  R.  355  to  958,  and  the  few  followiDg  subse- 

76.  quent  rules  and  decisions. 

(fc)  As  to  the  reqaisites  and  forms  of  (i)  Ante,  vol.  iii.  117  to  1S5. 

replications,  see  in  general  1  Chittj  on  (m)  Ante^  vol.  iii.  429. 

Pleading,  5  edit  609  to  691,  and  6  edit.  (n)  Ante,  472,  and  Bosanqaet's  Rales, 

more  full^  ;  and  as  to  the  practice,  see  51,  note  48,85,  note (r),  87, 102,  note(x). 

Tidd,  9  edit.  676  to  694;  t  Arch.  K.  H.  (0)  Boaanquet's  Rules,  102,  note  (1). 

VOL.  ni.  3  B 
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CHAP.Xxn.  in  general  in  practice  the  replication  is  considered  too  nradiaf 
CATIONS?  course^  and  many  practitioners  do  not  sufficiently  exert  tbeo- 
"  selves  to  inquire  into  the  facts,  which  may  very  materially  affect 
the  form  and  substance  of  the  replication.  In  generali  when 
the  pleas  distinctly  state  new  facU^  a  very  minute  inquiry  into 
them,  and  consideration  which  of  several  answers  to  the  picas 
shall  be  adopted,  may  be  essential  before  the  counsel  or  pleader 
is  instructed  to  prepare  the  rephcations ;  and  the  safest  and 
most  expeditious  course  will  be  to  consult  him  in  die  first 
instance,  what  further  inquiries  into  facts  may  in  each  parth 
cular  case  be  essential,  unless  the  earlier  instructions  have  been 
so  ably  framed  as  to  anticipate  every  inquiry  throughout  the 
action;  thus  we  will  suppose  a  declaration  on  a  bill  of  ex- 
change  at  the  suit  of  a  remote  indorsee  against  the  acceptor, 
and  that  the  defendant  has  pleaded  usury,  the  replication  maj 
be  either  a  denial  of  the  usury,  or  may  be  that  the  plaintiff  is  an 
indorsee  for  value  without  notice,  but  not  both ;  hence  it  aoaj 
be  necessary  to  ascertain  whether  there  was  any  usurious  con- 
tract  as  described  that  can  be  proved ;  and  if  there  be  any  risk 
of  that  objection  being  proved,  then  whether  the  evidence  wiB 
establish  that  the  plaintiff  or  an  intermediate  indorsee  reoeired 
the  bill  for  value  and  without  notice  and  before  it  was  doe.  It 
is  of  no  avail  to  instruct  counsel  to  prepare  the  replication  be- 
fore the  precise  state  of  facts  has  been  ascertained^  and  no  time 
should  be  lost  in  the  inquiry. 

Recent  regola-       There  are  but  few  recent  regulations  respecting  either  tbe 

Sc^^m^wM? r«-  ^^*'™  ^'^  requisites  of  replications  or  the  practical  proceedings 

iiuiAtu  cf  repU'  relating  to  them,  for  the  principal  objects  in  view  have  been 

s^nen  *piead-    ^^®  improvements  in  shortening  dedaratians^  especially  in  p^^ 

logs.  venting  the  use  of  more  than  one  count,  and  in  putting  an  end 

to  the  too  general  use  of  the  general  issue,  and  requiring  most 

matters  to  be  pleaded  specially,  so  as  to  apprise  the  plaintiff  of 

the  intended  defence,  and  cause  a  specific,  certain,  and  limited 

issue  to  be  joined  and  tried  by  a  jury,  and  by  requiring  a  stffi- 

cient  ground  of  demurrer,  or  at  least  an  arguable  ground*  to  be 

stated  in  the  margin  of  every  demurrer,  or  in  default  thereot 

enabling  the  plaintiff  .to  obtain  a  speedy  judgment.    It  is  to  be 

regretted  that  some  ameliorations  have  not  as  yet  been  ex* 

tended  to  replications.     There  are  however  a  few  tafrote- 

ments  in  the  forms  of  replications  and  in  the  practice  respecting 

them  which  may  be  thus  enumerated : — 

1st.  As  regards  the  title  of  a  replication,  it  is  to  be  of  tbe 


Digitized  by 


Google 


II.  OF  REPLICATIONS.  743 

very  day  when  it  is  pleaded.  (;))    2ndly.  Venue  is  not  to  be  CHAP.  xxil. 

repeated  excepting   when  local  description  is  necessary,  (q)      catioh"" 

Srdly.  The  commencements  and  conclusions  may  be  more  con- 

cise  than  heretofore;  and  the  provision  that  the   allegation 

**  precludi  non"  and  prayer  of  judgment  is  not  necessary  when 

the  repUcation  applies  to  the  whole  cause  of  action,  (r)  except 

when  an  estoppel  is  pleaded.     4thly.  Protestations,  formerly 

occurring  more  frequently  in  replications  than  other  pleadings, 

are  abolished.  («)    5thly.  All  traverses  are  to  conclude  to  the 

country,  and  not  as  heretofore  was  too  frequently  the  case  with 

a  verification.  (/)   6thly.  There  are  prescribed  forms  or  outlines 

of  replications  to  a  plea  of  payment  of  money  into  Court,  (u) 

7thly.  Reg.  Gen.  Hil.  Term,  2  W.  4,  reg.  107,  directs  that  it 

shall  not  be  necessary  that  any  pleadings  which  conclude  to  the 

country  be  signed  by  counsel,  (x)    8thly.  We  have  seen  that  by 

Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  1,  all  pleadings,  of  course 

including  replications,  shall  be  delivered  and  not  filed.  (^) 

A  proper  conclusion  to  a  replication  may  be  so  important  Conaequencc  of 
that  if  there  be  not  on  the  face  of  the  record  of  nisi  prius  an  perfect  issae*' 
issue  substantially  joined  between  the  parties  the  judge  may  jo*»n«d« 
refuse  to  try  the  cause ;  as  where  there  was  a  plea  of  no  con- 
sideration to  a  declaration  on  a  bill  by  drawer  against  acceptor 


(p)  By  lit  general  rale  of  Hil.  T.  4  W.  4,  "  Every  pleading  shall  be  intitaled  of  Title. 
"  the  day  of  the  month  and  year  when  the  same  was  pleaded*  and  shall  bear  no  other 
««  time  or  date."      ' 

(a)  By  8th  general  rule  of  Hil.  T.  4  W.  4,  "  No  venue  shall  be  stated  in  any  Venue. 
"  pleading,  provided   that  in  cases  where  local  description  is  now  required  such 
"  local  description  shall  be  given." 

(r)  The  9th  general  rale  of  Hil.  T.  4  W.  4,  orders  that  "  It  shall  not  be  necemay  Preclndi  non 
*'  in  any  replication  or  subsequent  pleading  intended  to  be  pleaded  in  maintenance  and  prayer  of 
'*  of  the  whole  action,  to  use  any  allegation  of  'predudi  turn,'  or  to  the  like  effect,  or  judgment  when 
"  any  prayer  of  judgment ;  and  all  replications  and  subsequent  pleadings  pleaded  nnnecessary. 
"  witboot  such  formal  parts  as  aforesaid  shall  be  taken,  unless  otherwise  expressed,  as 
"  pleaded  in  maintenance  of  the  whole  action,  provided  that  nothing  herein  contained 
"  shall  extend  to  cases  where  an  estoppel  is  pleaded." 

(s)  By  If  th  general  rale  of  Hil.  T.  4  W.  4,  "  No  protesUtion  shall  hereafter  be  Protestation. 
''  made  in  any  pleading ;  but  either  party  shall  be  entitled  to  the  same  advantage  in 
"  that  or  other  actions  as  if  a  protestation  had  been  made." 

(0  By  13th  general  rule,  4  W.  4» "  All  special  traverses  with  an  indncement  of  Special  trayer- 
"  affirmative  matter  shall  conclude  to  the  country,  provided  that  this  regulation  shall  ses. 
**  not  preclude  the  opposite  party  from  pleading  over  to  the  inducement  when  the 
"  traverse  is  immaterial." 

(tt)  By  19th  general  rale  of  Hil.  T.  4  W.  4,  **  The  plaintiff,  afker  the  delivery  of  Replication  to  a 
'<  a  plea  of  payment  of  money  into  Coort,  shall  be  at  liberty  to  reply  to  the  same  by  plea  of  payment 
"  accepting  the  sum  so  paid  into  Court  in  fall  satisfaction  and  discharge  of  the  caase  q£  money  into 
"  of  action  in  respect  of  which  it  has  been  paid  in,  and  be  shall  bt  at  liberty  in  Court. 
"  that  case  to  tax  his  costs  of  suit,  and  in  case  of  nonpayment  thereof  within  forty- 
«*  eight  hours  to  sign  judgment  for  his  costs  of  suit  so  taxed  ;  or  the  plaintiff  may  reply 
«'  '  that  he  bad  sustained  damages,'  (or,  '  that  the  defendant  is  indebted  to  him,' 
"  as  the  case  may  be)  to  a  greater  amount  than  the  said  sum  ;  and  in  the  event  of  an 
"   issue  thereon  being  found  for  the  defendant,  the  defendant  shall  be  entitled  to 
««  judgment  and  his  costs  of  suit." 

(x)  Jervis's  Rules,  71,  note  («). 

(y)  Reg.  Mich.  T.  1  W.  4,  reg.  7 ;  Exchequer  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1. 
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CHAP.  XXII.  and  there  was  no  replication  in  the  record,  the  learned  judge 
^atonJ.'      refused  to  try  the  cause,  but  struck  it  out  of  the  paper,  tboogh 

he  said  if  the  plaintiff  had  replied  and  concluded  with — "And 

"  this  he  prays  may  be  inquired  of  by  the  country,  &€."  per- 
haps the  '' &c/'  might  be  supposed  to  imply  a  ^inifi/tfr;(z^ 
and  in  a  subsequent  case  a  learned  judge  acted  upon  the  last 
suggestion,  {a) 

When  the  defendant's  plea  has  concluded  to  the  countr;, 
and  the  plaintiff  is  not  desirous  to  proceed  expeditiously  lo 
trial,  he  may,  whether  or  not  ruled  to  reply,  deliver  a  refiii- 
cation,  consisting  of  what  is  technically  called  the  sinuiiter^ 
viz.  '^  And  the  plaintiff  doth  the  like."  And  when  the  plain- 
tiff's replication  concludes  to  the  country  he  may  then  de^ 
liver  it  in  that  state.  But  in  both  these  cases  we  shall  find, 
when  considering  the  issue,  that  instead  of  the  plaintiff's  de- 
livering the  similiter  in  the  first  case,  or  his  replication  in  the 
second  case  separately,  he  may  add  the  similiter  for  the  de- 
fendant, and  make  up  the  entire  issue,  and  give  notice  of  tiia], 
so  as  to  expedite  the  proceedings  when  he  is  ready  and  anxious 
to  try. 

Subscribed  will  be  found  the  ordinary  commencements  and 
conclusions  of  replications  since  these  new  regulations,  (b) 

Reg.  Gen.  Hii.       Formerly,  although  the  plaintiflTs  replication  concluded  to 
108.  dii^'Sng  *^®  country  it  was  necessary  for  him  in  the  Common  Pleas,  ht- 

with  the  rule  to : 

rejoiQ. 

<s)  nawUnton  r.  Roantn,  6  Car.  &  P.  ▼.  NichoUcn,  6  Car.  &  P.  7lt ;  1  Gak. 
551 ;  and  see  Wordsworth  v.  Brown,  S  Si  ;  3  Dowl.  454^  S.  C;  1  Chitt;  « 
]3owl.  698.  PJcadiogs.  3th  ed.  631. 

(«)  Swtdn  T.  Lewis,  3  Dowl.  700 ',  Clark 


<6)  In  the  K.  B.  [or  "C.  P."  or  '•  Exchequer  of  Pica*."] 

On  the  day  of  in  the  year  of  oar  Lard  181^ 

1.  Coromenoe-        A.  B.  *) 

meat  v.      >    The  pluntiff  as  to  the  first  plea  of  the  defendant  says,  that — 

C.D.J 

2.  Similiter.  A.  6. 


L.B.  •) 

o.      >    The  plaintiff  as  to  the  Mi  plea  of  the  defendant  whereof  he  hath  p<rt 
C.  D.  y  himself  upon  Uie  country  doth  the  like. 

3.  To  part  of  A.  B  ")     The  plaintiff  aa  to  the  (second)  plea  of  the  defendant  says  thatbe  tbf 
cause  of  action.  v.      >  plaintiff,  hy  reason  of  any  thing  b^  the  defendant  in  that  plea  ailafcrf. 

4.  Conclusion  to       C.  D.  3  ought  not  to  be  barred  from  mainuining  his  action  thereof  gainst  hiai  ii» 
the  country.        defendant,  because  he  says  that — 

verification   *  ^^^  ***"  ^®  ^^^  plaintiff  prays  may  be  inquired  of  by  the  ooun^,  fitc 

^.•^**:  *'***'  *^®"      And  this  he  the  pkintiff  is  ready  to  verify, 
nfication  to  part 

of  the  cause  of  ^n^  jjjig  i,g  jb^  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  aad  hi 

actiouinassump.  damages  by  him  sustained  on  occasion  of  the  nonperformance  of  the  piwaitesiB** 

flit  with  prayer  ggij  (second  count  or)  plea  mentioned  to  be  adjudged  to  him. 
4>f  judgment. 
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fore  he  could  make  up  the  issue  or  give  notice  of  trial,  to  give  CHAP.  xxii. 
the  defendant  a  four-days'  rule  to  rejoin,  though  the  practice     ^^'  ^^^^^' 

vras  more  expeditious  in  K.  B.;  (c)  and  now,  by  Reg.  Gen.  Hit.  

Term,  2  W.  4,  reg.  108,  it  was  ordered,  "  that  in  all  special 
^'  pleadings  where  the  plaintiff  takes  issue  on  the  defendant's 
**  pleading,  or  traverses  the  same  or  demurs,  so  that  the  defend- 
"  ant  is  not  let  in  to  allege  any  new  matter,  the  plaintiff  may 
**  proceed  without  giving  a  rule  to  rejoin."  This  regulation^ 
preventing  in  many  cases  the  necessity  for  ^four-day  rule, 
tends  to  expedite  the  cause,  and  save  useless  expense,  and  the 
plaintiff  may,  when  his  replication  concludes  to  the  country,  im- 
mediately add  the  similiter  and  make  up  the  issue,  and  give 
notice  of  trial. 

In  all  other  respects  replications  are  to  be  framed  as  here-  other  raqoisites 
tofore,  and  the  rules  enumerated  in  another  work  will  be  found  o^ '«pl«»^on»* 
to  be  still  applicable,  (d)  All  the  recent  decisions  relative  to 
those  former  rules,  with  new  forms,  will  be  found  collected  in 
the  sixth  edition  of  that  work.  It  is  however  proper  to  observe, 
that  the  spirit  of  conciseness  introduced  by  the  new  pleading 
rules  should  be  extended  to  replications  in  all  cases  besides 
those  thus  expressly  provided  for;  as  for  instance,  in  denying  a 
prescriptive  or  other  right  of  way  or  of  common,  or  other  rights 
stated  in  a  plea,  it  is  not  necessary  to  repeat  every  word  of  the 
description  of  the  right  in  the  plea,  but  the  replication  may 
concisely  deny  the  right  by  alleging  "  that  the  defendant  was 
not  nor  is  entitled  to  such  way  or  such  common  of  pasture  as 
in  the  plea  alleged,"  and  this  the  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c.  (e) 

Supposing  that  the  plaintiff  is  reluctant  to  proceed,  and  the  otcompeUing 
defendant  is  certain  that  the  action  is  not  sustainable,  (/)  he  **«  P*»»n**«ff  «<» 

9  \^  /  reply  or  sobniit 

may  at  any  time,  even  immediately  after  he  has  duly  pleaded,  to  nonpros, 
rule  the  plaintiff  to  reply,  which  expires  in  four  days,  exclusive 
of  the  day  when  a  copy  thereof  was  served,  {g)  and  Sunday  or 
a  holiday,  unless  the  last,  is  to  be  reckoned  as  one  of  such 
days.  (A)    Before  the  defendant  could  sign  judgment  of  non 

(c)  Tidd,  718 ;  Jervii*s  Rales,  71,  note  very  agaiDst  a  defendant,  which  otherwise 

(f)'  might  never  have  occorred,  and  for  tlie 

{d)  1  Chitty  on  Pleading,  5  edit.  609  same  reason  a  role  to  reply  should  never 

to  691.  be  given,  unless  it  be  certain  that  the 

(e)  And  see  a  form,  Bosanquet's  Rules,  plaintiff  cannot  recover. 

126.  (g)  Tidd.  676;  Imp.  C.  P.  S4«  ;  Sel- 

(/}  See  the  observations,  pott,  785,  as  Ion,  368  ;  Dax  Pr.  61 ;  Price  Pr.  «44. 

to  motions  for  judgment  in  case  of  a  non^  {h)  Reg.  Trin.  1  Geo.  2,  Tidd,  676. 
suit  very  frequently  occasioning  a  reco- 
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CHAP.  XXU. 
11.  Repli- 
cations. 


pros  against  the  plaintiff,  the  Reg.  Gen.  Trin.  T.  1  W.  4,  re- 
quired a  demand  in  writing  four  days  before  judgment  could  be 
signed  ;  but  that  rule  was  shortly  afterwards  annulled  by  Reg. 
Gen.  HiL  Term  2  W.  4,  reg.  54,  presently  sUted.  The  Reg. 
Gen.  Hil.  Term,  2  W.  4,  reg.  53,  orders,  that  "  a  rule  to  reply 
*'  may  be  given  at  any  time  whenever  the  office  is  open."  Before 
which  rule  the  practice  varied  in  the  different  Courts,  aod 
could  only  be  given  within  a  limited  number  of  days  after  each 
term,  but  now  it  may  be  given  at  any  time  in  the  vacation, 
unless  during  the  excepted  days  in  the  long  vacation  and  dose 
holidays,  (t) 

Formerly  it  sufficed  to  enter  in  the  proper  office  a  rule  to 
reply,  and  it  was  not  necessary  to  serve  it,  but  then  a  demaod 
of  replication  was  required ;  now  a  copy  of  the  rule  must  be 
actually  served^  and  a  demand  of  replication  is  expressly  dis- 
pensed with,  as  the  service  of  the  rule  to  reply  operates  as  a 
sufficient  demand.  (A)  The  Reg.  Gen.  Hil.  T.  2  W.4,reg. 
54,  orders,  *'  that  the  service  of  a  rule  to  reply  or  plead  any 
'^  subsequent  pleading,  shall  be  deemed  a  sufficient  demand 
'*  of  a  replication  or  such  other  subsequent  pleadbg,"  since 
which  rule  no  demand  of  a  replication  or  rejoinder,  surrejoiii- 
der  or  rebutter,  is  necessary. 

If  upon  being  thus  ruled,  the  plaintiff  be  not  ready  to 
reply  within  the  four  days,  he  may  from  time  to  time  take  out 
summonses  and  obtain  an  order  for  such  further  time  as  tbe 
judge  shall  think  fit.  (/) 


111.  Rejoin.        The  General  Rules  of  Hil.  T.  4  W.  4,  reg.  1,  8,  9,  12  and  IS, 

DBBs»  SuRiiE-    ^hich  we  have  just  seen  regulate  the  title  of  a  replication,  the 

JOINDERS,  .    .        /.  ,  ,         1    :       ,        • 

Rbbuttbrs/  omission  of  venue,  the  commencement  and  conclusion,  the  omis- 

^butter"'    ^^^^  ^^  protestation,  and  the  direction  that  all  traverses  shaD 

conclude  to  the  country,  equally  apply  to  rejoinders^  surrgois' 

derSf  rebutters  and  surrebutters^  and  no  pleading  in  any  stage 

that  concludes  to  the  country  need  be  signed  by  counsel  ;(■) 

and  it  is  scarcely  necessary  to  repeat  that  all  these  must  nor 

be  delivered  and  not  filed,  (n)    Whenever  the  pleading  io  ^ 

stage,  and  however  denominated,  introduces  new  matter,  it 

should  conclude  with  a  verification,  in  order  that  tbe  opponent 


(0  Jerris's  Rules,  56,  note  (c). 
(fc)  Per  Tindal,  C.  J.  in  P<nind  v.  Lam, 
3  Dowl.  744 ;  S  Al.  &  Scott,  SIO,  S.C. 
(0  Tidd,  676;  Impej's  C.  P.  342. 


(m)  Reg.  Gen.  HU.  T.  f  W.  i  «f 
107,  ante,  745. 
(n)  Reg.Gen.Ha.T.4W.I»icgJ- 


Digitized  by 


Google 


III.  OF  REJOINDERS,  &C.  747 

may  have  an  opportunity  of  demurring  or  answering  it,  as  he  CUAP.  XXII. 
may  be  advised ;  but  if  the  pleading  merely  cfewy  matter  pre-  joV^^^Jg^c. 

viously  pleaded  by  the  opponent,  although  by  a  formal  traverse,  

It  must,  according  to  the  Reg.  Gen.  Hil.  T.  4  W.  4,  conclude 
to  the  country ;  and  the  form  of  such  conclusion  by  a  defendant 
is,  *'  And  of  this  the  defendant  puts  himself  upon  the  country.** 
And  by  a  plaintiff,  "  And  this  he  prays  may  be  inquired  of  by 
the  country;**  and  upon  either  of  these  the  similiter  is  to  be 
added  in  these  words,  **  And  the  plaintiff  (or  the  defendant) 
doth  the  like  ;"  whereupon  an  issue  (consisting  of  an  affirmative 
and  negative  otsome  fact,)  is  said  to  be  completely  joined.  The 
next  step  is  to  have  all  the  pleadings  on  each  side  fairly  co- 
pied continuously,  commencing  with  a  statement  of  the  time  of 
issuing  the  first  writ,  and  concluding  with  an  award  of  the 
venire  in  the  form  stated  in  a  subsequent  chapter;  and  such 
issue  may  be  indorsed  with  a  proper  notice  of  trial  to  the  de- 
fendant, or  such  notice  may  be  given  upon  a  separate  paper. 
The  msiprius  record  is  then  to  be  engrossed  and  duly  entered 
for  trial,  and  the  jury  are  to  be  summoned  to  try  the  existence 
of  the  fact  or  facts  disputed  in  the  issue. 

Rejoinders  are  governed  by  the  same  rules  as  pleas,  with  this  Rejoinders,  re- 
additional  quality,  that  a  rejoinder  must  not  depart  from,  but  ^o*|!|^'f|^*^t 
adhere  to  the  same  ground  of  defence  as  that  advanced  by  the 
plea,  (o)  aiid  the  Courts  have  no  power  to  permit  two  rejoinders, 
as  they  may  severally  plead  under  the  statute  of  Ann.  {p) 
When  a  defendant  is  under  the  terms  of  pleading  issuably,  he 
must  in  K.  B.  also  rgoin  issuably,  (g)  though  we  have  seen  that 
the  terms  rejoining  gratis  (in  general  dispensing  with  the  neces- 
sity for  a  four-days'  rule  to  rejoin,  and  rendering  it  incumbent 
to  rejoin  within  twenty-four  hours  after  demand,)  (r)  does  not 
extend  to  a  joinder  in  demurrer,  {s)  The  formal  parts  of  re- 
joinders in  the  notes  will  show  the  practical  application  of  the 
above  rules.  (/) 


(o)  See  in  general  1  Chltty  on  Plead-  ▼.  Adamt^  %  Crom.  &  Jer.  683  3  2  Tyr. 

ing,  6th  edit  689,  690.  755. 

(p)  Dunn  V.  Vaeher,  «  Stra.  908.  (i)  Jonet  ▼.  Key,  «  Crom.  &  M.  340 ; 

(9>  AmU,7m,  4Tyr.t38;  «Dowl. J66. 
(r)  Jonet  ▼.  Key,  %  Dowl.  t66 ;  Clark 


(0  In  the  K.  B.  [or  «•  C.  P."  or  "  Exch."] 

C.  D.  "J  On  the day  of ,  in  the  year  of  our  Lord  1835.       1.  Commence- 

aCs.    >    The  defendant,  as  to  the  replicatioo  of  the  plaintiff  to  the  (first)  plea  of  ment  of  rejoin- 
A.  B.  3  the  defendant,  says  that—  dcr  to  the  whole 

cause  of  action. 
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INO  MATTER 
THAT  HAS 
ARISEN  PEND- 
ING THE  Ac- 
tion. 


CHAP.  XXII.  Matters  in  abatement  or  in  bar  arising  pending  an  ae&m, 
^^N^Lf-^FR '  '''^^ther  before  or  after  issue  joined,  were  always  fdeadaUe, 
subject  to  some  restrictions ;  as  if  a  feme  sole  plaintiff  mun 
pending  an  action^  or  the  plaintiff  release  the  action,  or  the  de- 
fendant become  bankrupt  and  obtain  bis  certificate,  either  of 
these  matters  are  pleadable,  the  first  in  abatement  the  latter  k 
bar.  If  the  matter  arose  before  issue  joined,  and  before  any 
continuances  were  entered  on  the  record,  they  were  pleaded  as 
to  the  further  maintenance  of  the  suit,  and  if  after  then,  they 
were  termed  pleas  puis  darrein  continuance,  (ti)  The  Reg. 
Gen.  Hil.  T.  4  W.  4,  reg.  S,  having  abolished  the  entry  of 
continuances  except  the  juratur  ponitur  in  respectu,  it  therefore 
became  necessary  to  introduce  new  rules  respecting  pleas  of 
matter  arising  pending  an  action,  and  they  are  no  longer  to  be 
termed  pleas  puis  darrein  continuance;  thus  the  same  rale 
orders,  "  that  in  all  cases  in  which  no  entry  of  continuances* 
by  way  of  imparlance,  curia  advisari  vult^  vicecomes  non  mini 
breve^  or  otherwise,  shall  be  made  upon  any  record  or  rofl 
whatever,  or  in  the  pleadings,  except  the  juratur  ponitur  in 
respectu,  which  is  to  be  retained ;  provided  that  such  regula- 
tion shall  not  alter  or  affect  any  existing  rules  of  practice  as  to 
the  times  of  proceeding  in  the  cause ;  and  provided  also,  that 
in  all  cases  in  which  a  plea  puis  darrein  continuance  is  now  by 
law  pleadable  in  banc  or  at  nisi  prius,  the  same  defence  may  be 
pleaded  with  an  allegation  that  the  matter  arose  '  e^er  ike 
last  pleading  or  the  issuing  of  the  jury  process^*  as  the  case 
may  be.  Provided  also,  that  no  such  plea  shall  be  allowed 
unless  accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  the  pleading  of  such  pleas, 
or  unless  the  Court  or  a  judge  shall  otherwise  order." 


t.  Commence-  C.  D.  1       The  defendant  as  to  the  replication  of  the  plaintiff  to  the  (lecond)  pb 

ment  of  rejoin-  ats.    >  of  the  defendant,  sa^-s  that  the  defendant  ought  not,  b^  reason  of  ao/tiaf 

dertopartuf  A.B.  )   by  him  in  that  replication  alleged,  to  maintain  his  action  thereof] 

the  cause  of  ac-  him  the  defendant,  because  he  says  that — 

tion. 

3.  Conclusion  And  of  ttiis  he  the  defendant  puts  himself  upon  the  country,  &c. 

to  the  country. 


And  this  he  is  ready  to  verify. 


4.  Conclusion 
with  a  verifica- 
tion to  whole 

cause  of  action.       And  this  he  the  defendant  is  ready  to  verify,  wherefore  he  prays  jodgmeDt  if  the 
b.  Conclusion      plaintiff  as  to  the  said  (second)  count  of  the  declaration  ought  to  maintain  his  actioB 
with  verification  thereof  against  him  the  defendant, 
to  part  of  cause 
of  action,  with 

a  prayer  of  

J     S        •  /,,\   A.  ,„  ,1,^.^  ^i^..  ;„  ^„^,„i  .«„  1      jQ^  g  g^jji^  jQjj^  £^jly  .  ,„jj  UP  fomsst 


(«t)   As  to  those  pleas  in  general,  see  1 
Cbitty  on  Pleading,  5  edit.  693  to  700, 


pleas,  S  cd.  ItSS  to  lf45. 
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This  regulation,  requiring  tbe  plea  with  an  affidavit,  that  the  CHAP.  XXll. 
^ub^ect-matter  of  the  plea  arose  within  eight  cUiys  o(  the  day  maWbr'pend- 
on  which  it  is  pleaded,  in  addition  to  the  former  requisite  of  mo  Action. 
an  affidavit  of  the  truth  of  the  plea,  will  render  it  essential  for 
a  practitioner  to  be  very  expeditious  in  his  proceedings  when 
any  matter  of  defence  arises  pending  the  suit.  However,  under 
tbe  concluding  terms  of  the  rule,  and  with  analogy  to  prior 
decisions,  when  it  may  be  just  that  effect  should  be  given  to 
any  new  ground  of  defence  that  has  recently  arisen,  as  in  the 
case  of  bankruptcy  and  certificate  pending  an  dction,  it  is  pro- 
bable that  further  time,  on  due  application,  would  be  granted,  {x) 
A  plea  of  thb  nature,  containing  new  matter,  must  necessarily 
conclude  with  a  verification,  and  must  be  signed  by  counsel, 
and  have  the  prescribed  affidavit  annexed,  and  be  delivered  as 
all  other  pleadings  in  the  ordinary  course  of  an  action.  In* 
all  respects,  where  not  expressly  or  impliedly  affected  by  the 
above  rule,  it  would  seem  that  the  prior  rules  and  decisions 
relative  to  pleas  puis  darrein  continuance  will  be  still  applica- 
ble, (y)  The  form  of  the  plea  of  matter  that  has  arisen  before 
the  issuing  of  jury  process  may  be  as  suggested  in  the  note.(z) 


(x)  irti/ou|§f%  V.  WMxa,  t  Smith's      698. 
R.  596 ;  1  Chitty  on  Pleading,  5th  edit.         (y)  As  to  these  see  references  supr*. 


(f)  IntheK.B.  [or  "  C.  P."  or  "  Exchequer."] 

C.  D.  "^  On  the day  of ,  in  the  year  of  oor  Lon}  1855.        Plea  after  last 

ats.    >      And  now  at  this  day  comes  the  said  C.  D.,  by  his  attorney  aforesaid,   pleading  in 

A.  B.  )  and  saith  that  the  said  A.  B.  ooght  not  further  to  maintain  his  action  banc 
against  him  the  said  C.  D.,  because  he  saith  that  after  the  pleading  of  the  last  pleading 

in  thit  suit,  that  is  to  say,  after  the  said day  of ,  1855,  on  which  the  said 

plaintiff  [or  "defendant"]  pleaded  his  said  plea  [or  "  replication"  or  *' rejoinder,  &c."] 

and  before  this  day,  and  within  eight  days  now  last  past,  to  wit,  on  the dav  of 

' ,  A.  D.  1855,  [here  ttate  the  subject-matter  cf  the  plea ;]  and  this  he  the  said  C.  D.  is 

ready  to  verify,  wherefore  he  prays  judgment  if  the  said  A.  B.  wight  further  to  main- 
tain his  action  thereof  against  him,  &c  [Signature  of  Counsel."] 

Add  an  affidavit  of  the  truth  of  the  above  plea,  and  that  the  matter  thereof  arose 
within  eight  days,  as  follows  >— 

In  the  K.  B.  [or  "  C.  P."  or  «  Exchequer."]  f  A.  B.  Plaintiff, 

Between  <?  and  Affidavitof  truth 

t  C.  D.  Defendant,     o^  pIca. 
C.  D.  of  — »,  botcher,  the  defendant  in  this  cause,  maketh  oath  and  saith,  that  the 
plea  hereunto  annexed  is  true  in  substance  and  fact,  and  that  the  matter  thereof  arose 
ivithin  eight  days  now  last  past. 

Sworn,  &c.  (Signed)  C.  D. 
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CHAP.  XXII.      V,  Immediately  that  all  the  pleadings  have  tenmnated  in  an 

V.   Of  tPECIAL    .  .  ^v  ^-  •*•  ^l_  _-    ^ 

Cases  for  the  ^^^6  or  tssueSy  the  parties  may,  if  they  can  agree  upon  a  Miate- 
Opinionofthb  „^^f^  Qf  ihefaciSy  obtain  the  decision  of  the  Court  in  which 

the  action  is  depending,  under  the  excellent  enactment  in  5  & 

4  W.  4^  c.  A&y  sect.  25,  without  incurring  the  expense  of  a  triaL 
3  &  4  w.  4,  c.  That  act  enacts  '*  that  it  shall  be  lawful  for  the  parties  in  any 
to  iuufa  sZ^^  "  adion  or  informaiion  (rfter  issue  joined^  by  consent  and  bg 
ciai  due  with-  "  order  of  any  of  the  judges  of  the  said  superior  Ckwtrts,  to 
to  trial.  "^  **  State  the  facts  of  the  case  in  the  form  of  a  special  ease  for 
^*  the  opinion  of  the  Court,  and  to  agree  that  a  judgment  shaH 
*^  be  entered  for  the  plaintiff  or  defendant  by  confession,  or  of 
"  nolle  prosequi,  immediately  after  the  decision  of  the  case,  or 
**  otherwise  as  the  Court  may  think  fit ;  and  that  judgment 
*'  shall  be  entered  accordingly."  This  enactment  is  quite  new, 
for  before  it  a  special  case  could  only  be  stated  qfier  a  trial  at 
law,  upon  facts  then  proved,  or  by  authority  of  a  Court  of 
equity; — a  jurisdiction  already  partially  considered. (6)  Ex- 
cepting indeed  that  sometimes  the  Court,  upon  argumettt  of  a 
special  rule,  would  diiect  the  facts  to  be  stated  in  a  spedal 
case,  so  as  to  be  more  distinctly  before  the  Court;  and  in  the 
meantime  the  rule  nisi  was  enlarged.  Before  this  enactment 
any  arrangement  or  agreement  between  parties  to  a  suit  to 
obtain  the  decision  of  the  Court,  otherwise  than  by  doe  coarse 
of  practice,  was  considered  irregular,  and  censurable,  (c)  And 
'  where  an  attorney,  although  without  any  corrupt  or  unworthy 
motive,  prepared  a  special  case,  in  order  to  obtain  the  opinioD 
of  the  Court  upon  a  will  of  the  testator,  and  suggested  iacts 
which  had  no  foundation,  it  was  held  that  he  was  guilty  of  a 
contempt,  and  he  was  fined  in  301.  for  his  offence,  (d) 

It  win  be  observed  that  the  above  statute  expressly  requires 
that  the  issue  shall  have  been  joined  before  a  case  earn  be 
stated;  and  this  because  until  then  the  parties  have  not  for- 
mally agreed  upon  the  point  to  be  dbputed  between  them.{^) 
When  the  parties  have  agreed  upon  the  &cts,  so  as  to  be 
certain  that  no  dispute  can  arise  upon  the  terms  of  the  speciai 
case,  the  order  of  a  single  judge  at  chambers  may  be  obtained 
as  upon  consent  for  the  statement  of  the  case,  so  as  to  secure 
the  due  performance  by  the  plaintiff  and  defendant  of  the 

(a)  See  in  general  €  Arab.  K.  B.,  4tli  (d)  In  rt  Ebam,  3  Bar.  &  Ores.  597; 

ed.  540,  &c. ;  and  T.  Cbitt^'s  Forms,  5  Dowl.  &  R.  389.    Parties  bj  agree- 

350  to  353 ;  and  the  observations  ofTin-  meat  to  try  a  question  cannot  try  it  ■■• 

dal,  C.  J.  on  this  act,  in  Gibbem  v.  Buis-  der  an  inappropriate  form  oC  mOaaa,  9 

ton,  1  Bing.  N.  C.  291.  East,  381. 

(6)  Ant4,  Tol.  ii.  350,  351.  (a)  Jervis's  Rules,  205,  note  (r), 

(c)  9  East,  381. 
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tenns  accordiDg  to  the  statute. (/)    And  then  the  case  is  to  be  chap.  xxii. 
prepared  in  substance  the  same  as  heretofore  after  a  trial;  c\^'ro^l^\ 
and  unless  the  particular  language  of  the  pleadings  be  import-     Opinion  of 
auty  a  very  concise  statement  of  them  will  suffice^Cg)  and  the  qqbt. 

agreed  facts  will  constitute  the  most  important  parts  of  the 
instances.  The  case  is  then  to  be  signed  by  counsel  on  each 
side;  and  the  rest  of  the  proceedings  will  be  the  same  as  on 
other  special  cases.  Copies  of  the  special  case  are  to  be  deli- 
vered to  each  of  the  judges,  the  same  as  demurrer  books,  and 
the  other  proceedings  are  much  the  same  as  upon  a  demurrer. 
There  does  not  however  appear  to  be  any  power  in  the 
above  statute  of  turning  the  case  into  a  special  verdict,  so  as 
to  carry  the  question  into  a  Court  of  Error ;  and  therefore  in  a 
case  of  great  importance,  or  where  either  party  acts  as  a  trustee, 
or  represents  a  public  body,  it  may  be  advisable  to  proceed  to 
trial  even  upon  agre^  facts,  and  then  to  agree  to  a  special 
case,  with  liberty  for  either  party  to  turn  the  case  into  a  special 
verdict,  so  as  to  obtain  the  opinion  of  a  Court  of  Error.  (A) 

(/>  See  form  of  order,  T.   Chittj's  K$atUy,  1  Cr.  M.  &  Eos.  117.    Bot  the 

Forms,  S50,  551,  552.  pUadingt  may  be  very  important,  see  ob- 

(^)  Id,  Urid. ;  and  see  form  of  such  serration  of  Alderson,  B.  id,  ItS. 

special  cases  in  Gibbem  v.  Buition,  1  (h)  Archb,  rf  Canterbury  ▼.  RobertBon, 

Bing.  N.  C.  SSd ;  Shepherd  and  othen  v.  t  Dowl.  78. 
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CHAPTER  XXIII. 

OF  DEMURRERS,  AND  RECENTLY  IMPROVED  PRACTICE  RE- 
SPECTING THEM. 


I.  Of  demarrers  in  geoend,  and 
when  or  not  proper  or  ad- 
visable 753 

II.  Tbe  recent  roles  respecting 
demurrers     755 

III.  Summary  of  tbe  recent  tm* 


Erovements  in  the  pradioe  iv- 
itin^  to  demarrers 736 

IV.  Proceedings  on  argament  ..  Tft' 
V*  Of  withdrawing  deinorref  or 

amending *6I 

VI.  Of  costs W 


^Or  DBMuii^  When  a  declaration,  plea,  replication,  or  subsequent  pleadii^ 
HEK8.  is  defective  upon  the  face  of  it,  (or  with  reference  to  thepw 
X.  Of  demurrer,  pleading  in  the  same  action,  as  in  the  instance  of  a  departvre,)hQi 
wfSnornot^pro'  ncvcr  merely  in  respect  of  an  extrinsic  fact  or  objection,  the  op- 
per  or  advitabie.  ponent  may  demur  (unless  he  be  under  such  terms  of  pleading 
issuably  as  to  preclude  him  from  taking  a  mere  technical  ob- 
jection.) (a)  And  here  must  be  constantly  kept  in  view  the 
distinctions  between  those  defects  which  consist  in  the  non- 
observance  of  a  rule  of  practice  and  those  which  are  deviatioes 
from  the  principles  or  rules  of  pleading;  the  former  are  only 
irregularities,  to  be  objected  to  on  summons  or  motion,  and  oak 
the  latter  can  be  objected  to  by  demurrer.  Thus  we  have  seen 
that  the  rule  Hil.  T.  4  W.  4,  reg.  1,  prescribes  that  declara- 
tions and  all  pleadings  shall  be  intituled  of  the  day  when  tbey 
are  in  fact  pleaded ;  {b)  and  that  Reg.  Gen.  Mich.  Term,  3  W. 
4,  reg.  15,  orders  that  declarations  shall  have  one  of  the  com- 
mencements thereby  prescribed ;  (c)  and  Reg.  Gen.  Hil.  T.  4 
W.  4,  reg.  8,  orders  that  neither  declarations  nor  subsequeot 
pleading  shall  repeat  the  venue  in  the  body;  and  yet  if ad^ 
claration  or  pleaCeQ  have  no  date  or  title,  or  an  improper  date^ 
or  a  declaration  have  an  improper  commencement,  or  impro- 
perly repeat  the  venue  in  the  body,(^)  neither  of  those  defects 
can  be  objected  to  by  demurrer;  but  after  requiring  the  oppo- 
nent to  amend  the  objectionable  part,  the  only  proceeding  is 
by  summons  by  a  judge  to  compel  the  amendment,  or  to  sec 
aside  the  proceeding  for  irregularity. 

However  obnoxious  to  suitors,  all  technical  objections  tint 
occasion  increased  trouble,  expense,  and  delay  may  be,  it  is  es- 

(a)  Ante,  706,  as  to  pleading  issuably.  (d)  Neal  ▼.  RuAMrdam,  t  DowL  69. 

(6)  AhU,A6S,  464.  (e)  FUher    w.    Sobw,    S    DowL   f?< 

(c)  MardiaU  v.  Thomas,  3   Moore  h  Towmend  ▼.  Gumey,  id,  168. 
Scutt,  98;  9Bing.  678. 
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sential  that  demurrers,  not  only  on  account  of  substantial  but  CHAP.  XXIII. 
even  of  mere  technical  defects,  should  be  tolerated  and  given   '    rbbs.^^'^' 

efiect  to;  because  if  the  latter  were  overlooked  pleadings  would  

soon  be  in  a  state  of  confusion  and  uncertainty,  and  it  would 
be  scarcely  possible  to  know  what  ground  of  action  or  what 
defence  the  party  pleading  has  intended  to  state.  On  this 
ground  the  Courts  have  sometimes  even  ordered  a  plaintiff  to 
amend  his  inartificial  pleading  at  his  own  expense,  although 
at  the  same  time  they  have  pronounced  that  the  defect  was 
not  demurrable.  (/)  The  principal  statute  for  the  amendment 
of  the  law,  4  Ann.  c.  16,  sect.  1,  at  the  same  time  that  it  aids 
most  technical  objections,  unless  they  be  specially  {usigned 
as  causes  of  demurrer,  advert  to  numerous  technical  defects 
that  continue  to  be  grounds  of  special  demurrer,  if  so  particu- 
larly pointed  out. 

When  the  facts  of  a  case  are  as  advantageously  pleaded  as 
tbey  would  be  proved  on  a  trial,  then,  supposing  that  they  do 
not  disclose  a  sufficient  ground  of  action,  it  may  be  advisable 
for  the  opponent  to  demur;  because  if  a  defendant  admit  such 
facts,  but  deny  that  the  legal  result  is  in  favour  of  the  plaintiff, 
then  it  is  advisable  to  demur  unless  the  defence  be  merely  for 
time,  because  the  argument  and  judgment  would  settle  the 
substantial  rights  of  the  parties,  without  incurring  the  useless 
expense  of  a  trial;  and  even  in  a  court  of  equity,  in  that  view, 
a  demurrer  is  encouraged  when  it  would  bring  the  substantial 
question  between  the  parties  to  a  speedier  conclusion ;  and  on 
that  account  costs  are  not  given  in  that  Court  to  a  party  who 
has  omitted  to  demur  when  he  ought  to  have  adopted  that 
course,  ^g)  On  the  other  hand,  however,  as  respects  demur- 
rers. Lord  Coke  advises  a  party  never  to  rely  upon  a  point  of 
law  when  the  facts  are  in  his  favour ;  and  that  therefore  a 
party  who  knows  that  an  issue  joined  on  facts  must  be  found 
in  his  favour,  should  never  demur,  {h)  As  an  instance  in  favour 
of  a  demurrer,  we  will  suppose  a  declaration  on  a  contract 
relating  to  a  sale  of  land  or  against  a  guarantee,  and  that  the 
defendant  has  pleaded  that  there  was  no  sufficient  signed 
written  contract,  the  plaintiff  should  reply,  stating  there  was  a 
sufficient  contract  as  required  by  the  statute,  and  then  set  out 
such  contract  verbatim  in  his  replication.  In  this  case  the  best 
course  for  all  parties  will  be  to  demur,  upon  which  the  legal 

(/)  1  Bos.  &  Pal.  366  483,  referriog  to  Lord  Coke's  obserra- 

(jg)  Jona  ▼.  Davidt,  4  Russell,  277.  tions  in  Butler  ▼.  Baktr't  cat$,  3  Coke, 

(A)  See  the  observations  of  Ttndal,  C.  25. 
J.  in  Bnmah  ▼.  Roberts,  1  Bing.  N.  C. 
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CHAP.xxiTl.  saflBciency  of  the  contract  may  be  fully  discussed  and  deter- 
'  RSR^.''"'''  mined  without  incurring  the  expense  of  a  useless  trial  upon 
facts  not  disputed,  (i) 

Sometimes,  as  where  if  an  objection  to  pleading  on  the  pan 
of  a  defendant  be  suffered  to  pass  unnoticed,  he  would  gain 
some  important  advantage  on  the  trial,  or  the  plaintiff  \x 
otherwise  prejudiced,  it  may  be  essential  that  the  pkiDtiff 
should  require  him  to  amend,  and  if  he  decline,  then  a  demur- 
rer may  be  indispensable;  but  in  general,  as  a  demurrer 
operates  in  delay  of  a  plaintiff,  it  is  not  advisable  for  Urn  to 
demur ;  and  sometimes  pleadings  have  been  drawn  on  the  part 
of  a  defendant  purposely  to  induce  the  plaintiff  to  demur,  hj 
which  means  the  proceedings  against  the  defendant  have  been 
suspended  during  the  ensuing  vacation.  In  general,  therefore, 
when  a  plaintiff  can  safely  take  an  istue  in  fad  on  the  defend- 
ant's pleas,  he  should  do  so  in  preference  to  a  demurrer. 

It  is  principaOy  on  behalf  of  a  defendami  and  for  the  mere 
purpose  of  delay  that  demurrers  take  place;  and  the  practice 
has  been  for  a  defendant  first  to  plead  some  intricate  or  net 
invented  sham  or  false  plea,  requiring  consideration  and  time  to 
prepare  a  proper  rephcation;  and  then,  although  there  were  no 
well  founded  objection  to  the  replication,  the  course  before  the 
late  rule  was  to  demur,  upon  which  some  time  was  occupied  ifl 
drawing  the  joinder  and  in  endeavouring  to  obtain  the  judg- 
ment of  the  Court.  It  will  be  found  that  the  recent  rule  relat- 
ing to  demurrers  is  particularly  salutary  for  the  prevention  of 
delay,  by  compelling  the  party  demurring  to  point  out  in  the 
margin  of  his  demurrer  some  point  on  which  he  intends  to  rdj 
in  support  of  his  demurrer,  and  if  such  marginal  point  be 
omitted,  or  if  the  objection  be  frivolous,  i.  e.  manifestly  wUena- 
ble,  the  Court  or  even  a  single  judge  may  in  term  or  vacatkm 
give  leave  to  sign  judgment  as  for  want  of  a  plea,  (i)  So  that 
now  if  a  defendant  demur  for  delay  and  neglect  to  state  any 
ground  of  demurrer  in  the  margin,  or  state  one  that  is  insuffi- 
cient, a  plaintiff  may,  by  leave  of  a  judge,  in  vacation,  imme- 
diately obtain  judgment  by  default,  a  regulation  which  has  in  a 
great  measure  put  an  end  to  sham  or  unfounded  demurreis 
merely  for  the  purpose  of  delay ;  and  where  the  party  demur- 
ring has  strictly  complied  with  the  rule,  yet  if  the  point  raised 

(•)  Howes  ▼•  Armstrong,  1  Bing.  N.  suit  of  a  lurviviDg  partner  did  not  uttf 

C.  761.  the  death  of  the  partner)  a  motion  oav 

(k)  From  UitderhiU  v.  Harvey,  3  Dowl.  afterwards  be  soccessfulfy  made  to  the 

495,  it  seems  that  though  a  judge  at  Court,  though  tliej  gave  leare  to  «iti»' 

chambers  has  refused  to  treat  a  demurrer  draw  the  demurrer. 
as  frivolous  (as  that  a  declaration  at  the 
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be  tingle  and  not  likely  to  occupy  much  of  the  time  or  con-  CHAP,  xxili. 
sideration  of  the  Court,  they  will,  when  the  demurrer  is  late  in  ^'  ^',bbs."°" 

the  term,  authorize  it  to  be  set  down  for  argument  even  on  the  

last  day  of  term,  and  will  not  permit  the  defendant  to  withdraw 
his  demurrer  and  plead  the  general  issue,  when  it  would  be  too 
late  for  the  plaintiff  to  try  at  the  sittings  after  term.  (Q 

It  would  be  beyond  the  object  of  this  work  to  enter  into  a  II.  tkb  reeent 
full  consideration  of  demurrers,  which  involve  a  knowledge  of  ^^mw^!^*"^ 
the  whole  science  of  pleading  as  well  in  substance  as  in  form. 
We  shall  here  only  notice  in  regular  order  the  recent  inprove- 
ments  in  the  practice  relating  to  demurrers.  These  have  been 
principally  effected  by  the  pleading  rules  of  Hil.  Term,  4  W.  4, 
reg.  14,  prescribing  a  concise  form  of  demurrer  and  joinder, 
and  by  the  practice  rules  of  Hil.  Term,  4  W.  4,  reg.  1,  2,  3,  4, 
5,6,  &7.(»i) 

(0  mitm  V.  Tucktr,  3  Tjr.  938;  J  Dowl.  83. 


(m)  Reg.  Gen.  pleading  Hil.  Term,  4  W.  4,  reg.  14,  orders  that  "  The  form  rf  a  Concise  form  of 
■•  demurrer  shaU  be  asfolUnot : —  i  general  deiimr- 

"  C.  D.  )      In  the rer  prescribed. 

"    ats.     >  On  the daj  of ,  i.  d.  1835. 

"  A.  B.  3  The  said  defendant  bj his  attorney  [or  *  in  person,  &c.'  *  or 

**  plaintiff'  ]  sajs  that  the  declaration  [or  *  plea/  &c.]  is  not  sufficient  in  law." 

The  tpecial  causes  are  usually  thus  introduced  at  the  conclusion  of  the  general 
demorrer: — 

"  And  the  defendant  [or  '  plaintiff']  according  to  the  statute  in  such  case  made  and   Form  q(  special 
"  provided,  states  and  shows  to  the  Court  here  the  following  causes  of  demurrer  to  the  demurrer, 
•'  declaration  [or  *  first  'couut  of  the  declaration,'  or  '  plea,'  &c.]  that  is  to  say,  that 
*'  Vwre  state  &e  particular  causes  and  conclude  thus :]   And  also  that  the  declaration 
"  [or*  first  count,'  or 'plea,']  is  in  other  respects  uncertain,  informal,  and  insuffi- 
"  cient,"  &c. 


The  form  of  a  joinder  m  demurrer  tkaU  he  asfolhus : — 

"  A.  B.  ^      In  the Prescribed  form 

'*    ais.      >  On  the day  of ,  a.  d.  1835.  of  joinder  in 

"CD.   S  The  said  plaintiff  [or  *  defendant']  says  that  the  declaration  [or  *  plea,'  demurrer. 
"  &c.]  is  sufficient  in  law." 

The  practice  rules,  Reg.  Gen.  Hil.  Term,  4  W.  4,  order  as  follows : — 

1.  No  demurrer  nor  any  pleading  subsequent  to  the  declaration  shall  in  any  case  be  Demurrers,  &c. 
filed  with  any  officer  of  the  Court,  but  the  same  shall  always  be  delivered  between  the  to  be  delivered, 
parties. 

9.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  counsel,  some  matter  of  law  In  margin  of  de- 
intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall  be  delivered  witliout  murrer  a  tenable 
such  statement,  or  with  Vk  frivolous  statement,  it  may  be  set  aside  as  irregular  by  the  objection  to  be 
Court  or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea,  suted  before 
Provided  that  the  party  demurring  may  at  the  time  of  tiie  argument  insist  upon  any  signed  by  coun- 
furtber  matters  of  law  of  which  notice  shall  have  been  given  to  the  Court  in  the  usual  sel. 
way.  Buton  argument 

other  points  may 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  party  demurring  may  be  urged, 
demand  a  joinder  in  demurrer,  and  the  opposite  party  shall  be  boond  within  four  days  No  rule  to  join  ^ 
after  such  demand  to  deliver  tlie  same,  otherwise  judgment.  in  demurrer 

requisite. 
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CHAP.  xxni.      The  recent  improvements  in  the  practice  relative  to  demur* 

^  ^RBaf."^'*  ^^^  °**y  ^  ^^^^  enumerated : 

—  1st.  A  demurrer  is  to  be  intituled  as  all  other  pleadings  of 

of  the  rMenV^  ^b^  ^^Jf  day  on  which  it  is  pleaded,  i.  e.  delivered. 

iiDprovemeDts  g^j^  jj;  should  be  framed  in  the  above  concise  form  pre- 

m  the  practice  * 

rei&tiog  to  de-    scribed  by  the  pleading  rules  of  Hil.  Term,  4  W.  4,  reg.  H 
murrert,  &c      thereby  avoiding  the  great  verbosity  to  be  found  in  the  pre- 
vious forms,  (fi) 

3rd.  Every  demurrer  must,  before  it  is  signed  by  counsel, 
have  stated,  in  the  margin  at  least,  one  arguable  objection;  the 
expression  in  the  rule  is,  that  if  the  objection  be  omitted  or  be 
frivolous,  then  on  application  to  the  Court  or  a  judge  it  maybe 
set  aside  as  irregular  and  leave  given  to.  sign  judgment  as  fot 
want  of  a  plea.  The  term  "frivolous^*  has  been  construed 
to  mean  untenable,  and  probably  any  point  so  questionable  as 
to  bear  argument  would  be  construed  not  to  be  frivolous;  and 
where  in  an  action  at  the  suit  of  two  plaintiffs  the  declaratioo 
inadvertently  stated  the  defendant  to  be  indebted  to  the  pkia- 
tiff,  (using  the  singular  instead  of  the  plural,)  and  the  margin 
of  the  demurrer  stated  that  to  be  ground  of  objectioD,  tbe 

No  signiitore  of      4.  To  a  joinder  in  demurrer  no  aignalore  of  a  serjeant  or  other  counsel  tfaali  be 
counteltoajoin-  necessary,  nor  any  fee  allowed  in  respect  thereof, 
der  in  demurrer. 

Tbe  issue  or  de-       5.  Tbe  issue  or  demurrer  book  shall  on  all  occasions  be  made  up  by  the  soitor,  bis 
murrer  book  not  attorney,  or  agent,  as  the  case  maj  be,  and  not  as  heretofore  by  any  officer  of  the 
to  be  made  up     Court, 
by  officer  of 

Court.  6.  No  motion  or  role  for  a  concilium  shall  be  required,  but  demurrers,  as  wdl  ssaB 

No  role  for  a       special  cases  and  special  verdicts,  shall  be  set  down  for  argument  at  tbe  request  d 
concilium ;  but    either  party  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer  aod  a 
demurrer,  &c.     secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one  shiJliog,  and  Mtior 
to  be  set  down     thereof  shall  be  given /ortAwitA  by  such  party  to  the  opposite  party, 
for  argument, 

and  notice  7.  Fmir  clear  day*  htfare  the  day  appointed  far  argument  die  plaintiff  shall  drtim 

thereof  given.  copies  of  tbe  demurrer  book,  special  case,  or  special  verdict,  to  the  Lord  Chief  Justicr 
Prescribing  due  of  the  King's  Bench,  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  nsj  be, 
delivery  of  de-  and  the  senior  judge  of  the  Court  in  which  the  action  is  brought ;  and  ttie  defendarti 
murrer  books,  shall  deliver  copies  to  the  other  two  judges  of  the  Court  next  in  seniority,  tnd  in 
special  cases,  default  thereof  by  either  party  tlie  otlier  party  may  on  the  day  following  deliver  sach 
and  special  ver-  copies  as  ought  to  have  been  so  delivered  by  the  party  making  default,  and  tlie  pirtT 
diets  to  tbe  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  dep«itfd 

judges.  with  the  clerk  of  tlie  rules  in  the  King's  Bench  and  Exchequer,  or  the  secondary  in  tbe 

Common  Pleas,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

The  concluding  part  of  Reg.  Gen.  Hil.  T.  «  W.  4,  reg.  59,  orders  that  "in  aHeutt 
"  when  the  defendant  demurs  to  the  plaintiff's  declaration,  replication,  or  other  sobif' 
**  quent  pleading,  the  defendant's  attorney,  or  the  defendant,  if  be  plead  in  perym. 
"  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the  ^ek^  f^ 
**  joinder  m  demurrer ;  and  in  case  the  defendani  pleads  a  plea  in  bar,  or  rejoiwier. 
'*  &c.  to  which  tbe  plaintiff  demurtt  the  defendant's  attorney,  or  the  defendant,  iij* 
"  plead  in  person,  shall  be  obliged  to  accept  such  notice  of  executing  a  writ  of  tnqa<^ 
"  on  the  back  of  such  demurrer.  (•) 

(•)  Jervis's  Rules,  58,  n.  (e). 


(n)  iln(s,  755,  note  (m). 
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Court  refused  a  rule  for  setting  aside  such  demurrer,  (o)    So  cHAP.  xxiir. 
ivhere  to  a  declaration  in  debt  on  a  promissory  note  there  was  a  ^*  ^'  Demur. 

demurrer,  and  the  margin  stated  the  objection  to  be  that  it  did  — ^^ - 

not  appear  that  the  note  was  for  value  received,  the  Court 
refused  to  set  aside  the  demurrer  as  frivolous,  it  being  con- 
sidered an  arguable  point  whether  an  action  of  debt  is  sus- 
tainable unless  it  appear  that  the  note  contains  those  words.(/?) 
llie  point  must  also  be  so  stated  as  to  communicate  the  ground 
on  which  the  objection  is  founded,  and  not  be  as  general  as  a 
general  demurrer  itself  is;  and  therefore  if  the  marginal  point 
of  demurrer  to  a  plea  of  justification  or  excuse  of  a  libel  be 
'^  that  the  matters  disclosed  in  the  plea  contain  no  justification 
*•  in  law  to  the  libel,"  this  is  too  general;  but  the  Court  dis- 
charged the  rule  for  setting  aside  the  demurrer,  upon  the  plain- 
tiff undertaking  to  amend  the  marginal  note,  the  costs  to  be 
costs  in  the  cause,  and  if  the  plaintiff  did  not  comply,  then 
the  defendant  to  be  at  liberty  to  sign  judgment. (;) 

It  is  stated  that  a  majority  of  the  judges  have  recently  con- 
sidered, that  although  the  rule  in  toords  includes  every  demur- 
rer, yet  it  only  extends  to  general  demurrers,  and  not  to  special 
demurrers,  where  the  cause  or  ground  of  objection  is  stated  in 
the  demurrer  itself;  at  least  that  it  suffices  to  refer  in  the  mar- 
gin of  a  special  demurrer  to  the  causes  of  the  demurrer  stated 
in  the  body  of  it.  (r)  And  the  rule  requiring  a  marginal  state- 
ment does  not  extend  to  a  demurrer  to  any  proceedings  where 
the  King  is  concerned.  («)  And  although  when  the  marginal 
statement  is  improperly  omitted,  the  opponent  may  apply  to 
set  it  aside  for  irregularity,  yet  if  he  neglect  to  do  so,  the  omis- 
sion affords  no  objection  on  the  argument  of  the  demurrer  on 
any  point  not  stated  in  the  margin,  {t)  Reg.  Gen.  Hil.  TAW, 
4|  reg.  9,  contains  a  regulation  affecting  writs  of  error,  requiring 
a  written  notice  of  some  particular  ground  of  error  intended  to 
be  argaed,  apd  power  for  the  Court  or  a  judge,  upon  summons, 
to  order  execution  to  issue,  if  he  think  the  objection  frivol- 
ous;(»)  and  under  that  rule  it  was  held,  that  where  the 
Court  had  previously  granted  a  rule  nisi  for  arresting  the  judg- 
ment, and  which  rule  was  afterwards  discharged  without  dis- 
cussion, the  same  objections  might  be  stated  in  the  margin  of 
the  assignment  of  errors,  and  having  been  sanctioned  in  the 

(o)  Tyndall  v.  Ullethmie,  S  Dowl.  3;         (r)  S  Arch.  K.  B.   4th  ed.  550,  wd 
Kinngar  ▼.  Keane,  S  Dowl.  154.  qiuere. 


(p)  CretweU  ▼.  Crisp,  2  Duwl.  635;  (i)  The  King  v.  Wollett,  SDowl.  694. 

ms  V.  Cohen,  3  Dowl.  «43.  h)  Laeey  v.  Umbers,  3  Dowl.  732. 

q)  Rou  V.  Robeson,  X  Gale,  102;  3  (ti)  Robinson  v.  Day,  2  Dowl.  501. 
wl.  779. 

VOL.  III.  S  C 
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CHAP,  xxni,  flnt  instance  with  the  approbation  of  the  Court  in  granting  die 

I.  Of  Demur*  ^j^  ^^j^j^  could  not  be  deemed  frivolous,  (x) 

"^  If  the  defendant  be  under  terms  of  pleading  tMSuahh/,  be 
should  not  demur  specially,  even  to  a  double  replicatiaD, 
without  leave  ;(y)  but  which  he  would  probably  obtain  in  cate 
the  plaintiff  should  refuse  to  amend  his  replication  on  r^ 
quest  (iv)  When  not  under  such  terms,  it  may  be  advisable  to 
assign  specially  even  substantial  objections.  We  have  in  a 
prior  page  suggested  some  objections  to  a  demurrer  on  a  men 
technical  ground,  (a) 

4.  Every  demurrer,  whether  general  or  special^  must  be 
signed  hy  a  Serjeant  or  counsel.  (6) 

5.  The  Practical  Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  1,  di- 
rects that  no  demurrer  shall  be  filed,  but  shall  be  delivered. 

6.  The  Practical  Reg.  Gen.  4  W.  4,  reg.  S,  directs  that 
there  shall  not  be  any  rule  to  join  in  demurrer,  but  merely  a 
demand;  and  after  waiting  four  days,  if  the  joinder  be  not  dfr* 
livered,  the  party  who  demurred  may  sign  judgment. 

7.  The  Pleading  Reg.  Gen.  Hil.  Term,  reg.  14,  we  have 
seen,  prescribes  a  very  concise  form  of  joinder  in  demurrer. 
If  demurrer  books  be  delivered  by  a  plaintiff  without  a  proper 
joinder,  the  Court  will  not  hear  the  argument ;  and  if  the  de- 
fendant appear  by  counsel  to  argue  the  demurrer,  bo  will  not 
be  entitled  to  any  costs,  (c) 

8.  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  4,  orders,  that  a  joinder 
in  demurrer  need  not  be  signed,  nor  shall  any  fee  in  respect  of 
any  such  signature  be  allowed. 

9.  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,  orders,  that  if  a  de- 
fendant, after  craving  oyer  of  a  deed,  omit  to  insert  It  at  the 
head  of  his  plea,  the  plaintiff,  in  making  up  the  issue,  or  d^ 
tnurrer  booh,  may  insert  it  for  him ;  but  the  eosta  of  such  in- 
sertion shall  be  in  the  discretion  of  the  taxing  officer.  (iQ 

10.  We  have  seen  that  the  Reg.  Gen.  Hil.  T.  8  W.  4,  reg. 
59,  (a)  enables  a  plaintiff  to  expedite  the  suit  by  indorsing  of^ 
his  joinder  in  demurrer  a  notice  of  inquiry,  and  when  the 
plaintiff  demurs,  he  is  authorized  to  give  notice  of  inquiry  oo 
the  back  of  the  demurrer  book,  so  that  in  the  event  of  jadg- 
ment  for  the  plaintiff  on  demurrer,  the  execution  of  the  ioqoiiT 
is  greatly  expedited.  (/) 


(x)  Gardner  ▼.  Williamt,  S  Dowl.  796.  (b)  Reg.  Easter  Term,  18  Car.  S.K'It 

(y)  GUbame  w.  Wyatt,  1  Gale,  35 ;  3  (c)  Howorthv.  Hubbenty,SDo9l^' 

Dowl.  ftOd,  S.  C. ;  ante,  706,  7,  (d)  Jervis's  Rules,  54,  note  (l> 

(t)  Id,  ibid.  (e)  Ante^  756,  in  note, 

(o)  AnU,  vol.  iii.  77,  78.  (/)  Jervis's  Rules,  58,  notc(i) 
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11.  The  demurrer  book  is  to  be  made  up  by  tbe  suitori  and  CHAP.xxm. 
not  as  heretofore,  by  any  officer  of  the  Court,  Reg,  Gen.  Hil.  '  hbr"''** 
T.  4  W.  4,  reg.  6.  — 

IS.  In  making  up  tbe  demurrer-book,  all  the  pleadings 
upon  which  an  issue  in  fact  has  been  joined,  or  unnecessary  to 
be  stated  as  regards  the  demurrer,  are  to  be  omitted,  (g) 

13.  The  Reg.  Easter  T.  18  Car.  2,  ordered,  that  the  copies 
of  the  pleadings  in  the  demurrer-books  delivered  to  the  judges 
shall  state  the  names  of  the  counsel  who  signed  each  pleading, 
as  well  on  behalf  of  the  plaintiff  as  of  the  defendant. 

14.  By  Reg.  Gen.  Hil.  T.  48  G.  3,  in  C.P.,(A)  the  objections 
intended  to  be  relied  upon  before  the  delivery  of  the  demurrer 
books  to  the  judges,  are  to  be  stated  in  the  margin  by  the 
party  demurring;  and  if  each  party  intend  to  take  objections 
to  the  pleadings  of  the  other,  each  should  take  care  that  the 
points  intended  to  be  made  on  both  sides  be  stated  in  the 
margin  of  all  the  four  demurrer-books,  (i)  or  at  least  each  party 
should  deliver  a  statement  of  his  objections,  and  the  day  of 
argument  should  be  set  down  on  the  outside  of  each  book,  (k) 
In  King's  Bench,  Reg.  Easter  T.  8  Jac.  2,  and  Hil.  T.  88  G. 
3,  require  that  the  objections  intended  to  be  insisted  upon  be 
marked  by  the  party  demurring  in  the  margin  of  the  books  he 
delivers,  and  he  should  on  the  same  day  leave  a  copy  of  such 
grounds  of  demurrer  with  the  two  judges  to  whom  he  does  not 
deliver  books,  (l)  It  would  considerably  facilitate  the  progress 
of  business  and  relieve  the  judges  frequently  from  trouble,  if 
the  respective  counsel  would  agree  upon  a  statement  of  the  ob- 
jections intended  to  be  argued  on  both  sides,  as  in  C.  P.,  and 
even  add  references  to  the  authorities  proposed  to  be  cited,jind 
to  deliver  such  statement  signed  by  them  with  all  the  demurrer 
books,  (m) 

15.  No  motion  or  rule  for  a  consilium  is  to  be  given  as  here-* 
tofore;  but  the  party  wishing  to  expedite  the  argument  and 
determination  of  the  demurrer,  is,  according  to  Reg.  Gen.  Hil. 
T.  4  W.  4,  r.  6,  to  set  down  the  demurrer  for  argument  with 


(g)  4  Tjr.  311;  Jmet  r,  Rohais,  2  an  objection  to  previoos  pleadings  not  de- 
Dowl.  374;  Reg.  Hil.  T.  1828,  K.B.;  7  murred  to  be  noticed  in  margin  of  de- 
Bar.  U  Crea.  64« ;  Reg.  Hil.  T.  8  &  9  G.  rourrer-book,  the  defendant  cannot  avail 
4»  C.  P.  ;  4  Bing.  549  ;  1  Moore  6c  P.  himself  of  it  in  argament  of  the  demurrer, 
401 ;  Reg.  Mich.  T.  9  G.  4,  Exchequer;  unless  it  would  be  ground  of  error. 
Dax*s  Pr.  71.  (k)  Barnes,  164;  Tidd.  739. 

(&)  1  Taunt.  203;  Clarke  ▼.  Davit,  7  (<)  AppUtan  v.  Binkt,   1  Smith,  361 ; 

Taunt.  7f.  Tidd,  728. 

(i)  Clarhs  V.  Davit,  7  Taunt.  72.    In  (m)  See  Chittj's  Summary  Practice, 

Darling  v,  Gumey,  t  Dowl.  104,  it  was  144  to  148. 
considered  that  in  the  Exchequer,  unless 
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CHAP.  XXin.  the  clerk  of  the  rules  in  K.  B.  and  Exchequer,  or  secondary  in 
^'  ^BK^'"^*'  ^*  P'*  "P^"  paying  1^'j  and  he  is  forthwith  to  give  notice 

thereof  to  the  opposite  party. 

16.  The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  7,  contains  explicit 
directions  respecting  the  delivery  of  the  copies  of  the  demur- 
rer-books to  the  judges  four  clear  days  before  the  day  ap- 
pointed for  argument ;  and  if  one  side  neglect  to  deliver  his  de- 
murrer-books to  the  judges,  the  other  side  should  do  so  for 
him,  and  then  he  will  be  entitled  to  judgment,  but  otherwise 
the  case  will  be  struck  out ;  (»)  and  a  party  seeking  to  make  his 
opponent  pay  the  costs  of  copies  of  demurrer-books,  pursuant 
to  the  above-mentioned  rule,  must  deliver  them  on  the  day  after 
the  time  for  his  opponent's  delivering  of  them  expires,  (o)  and 
if  he  delay  such  delivery  until  the  second  day  after,  he  will  not 
be  entitled  to  costs  before  argument,  though  he  may  have  de- 
livered all  the  copies  in  time  for  argument,  (o)  Before  the  rule 
HiL  T.  4  W.  4,  it  was  held  in  the  Court  of  Exchequer  that  it 
was  too  late  to  deliver  paper  books  on  Saturday  evening  for  an 
argument  on  a  Monday  morning,  and  the  case  was  therefore 
struck  out  and  ordered  to  be  put  in  the  next  paper,  (p) 

IV.  Pbocbxd-  On  argument,  we  have  seen  that  unless  the  objection,  even 
Aboumbnt  ( )^^  prior  pleadings,  as  well  as  the  pleading  demurred  to,  be 
stated  in  the  margin  of  the  demurrer-book^  neither  party  will 
be  permitted  to  avail  himself  of  it,  (r)  at  least  there  are 
express  rules  to  that  effect  in  K.  B.  and  C.  P.,  and  the  same 
practice  prevails  in  the  Exchequer,  though  if  the  defect  be 
so  substantial  as  to  constitute  ground  of  error,  the  Court  will 
sometimes  permit  an  amendment,  (r)  The  rule  requiring  the 
margin  of  the  demurrer  to  state  an  arguable  objection,  does 
not  supersede  the  prior  rule  or  practice  requiring  the  demur- 
rer-book to  state  all  the  objections  on  each  side,  which  most 
be  carefully  observed.  But  it  is  not  a  sufficient  objection  to  a 
demurrer  being  argued,  that  the  point  intended  to  be  raised  was 
not  stated  in  the  margin  of  the  demurrer,  for  that  rule  onty 
enables  the  opposite  party  to  apply  to  set  aside  the  deniir- 
rer.  (s) 

(n)  Abraham  V,  Cook,  3  Dovrl.  313;  9  demurrer  books  intended   to  be  arned. 

Legal  Observer,  9S7.  and  another  of  those  not  to  be  arEwd, 

(o)  Fiiker  v.  Snow,  S  Dowl.  27.  Harvejf  v.  King,  3  Dowl.  730. 

(p)  Darkerv.  Dar^r^ 2  Dowl.  88;  and  (r)  Ante,  7b6  ;  Darling  r.  Gmntm,  t 

see  Britten  v.  Britten,  ft  Dowl.  JS9.  Dowl.  104. 

(q)  See  suggested  new  arrangement  in  (j)  Laeey  v.  Umbere,  3  DowL  73t. 
Exchequer  as  to  two  distinct  lists,  one  for 
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In  general,  if  the  Court  intimate  that  a  party  had  better  CHAP.XXIII. 
amend,  but  his  counsel  decline  and  persist  in  arguing  the  point,    *     «eb"''"* 
and  the  Court  are  about  to  give  judgment  against  him,  leave  to   v.  Of  with- 
amend  will  not  afterwards  be  given,  unless  indeed  on  behalf  of  diiawino  De- 
a  defendant,  when  he  produces  a  very  distinct  affidavit  of  a     ambndiko 
good  defence  on  the  merits ;  at  the  same  time  the  Court  may^  Cou'nT  "kti- 
and  sometimes  will,  give  leave  to  amend  even  after  judgment.(0       matiow. 
And  where  a  defendant,  to  a  declaration  on  a  bill,  pleaded  that 
to  the  knowledge  of  the  holder,  it  was  negociated  by  fraud,  and 
the  plaintiff  replied  that  he  had  notice  of  the  fraud,  and  that  the 
bill  was  indorsed  to  him  for  a  good  consideration,  without  stat- 
ing what  in  particular,  the  Court,  after  argument,  having  de- 
cided  that  the  replication  was  sufficient,  refused  the  defendant 
permission  to  withdraw  his  demurrer  and  rejoin,  even  on  the 
terms  of  paying  the  amount  of  the  bill  into  Court,  {u)    Hence 
in  general,  when  counsel  in  support  of  a  demurrer  have  a  strong 
intimation  that  the  judgment  will  probably  be  against  him,  it 
it  most  prudent  not  to  endanger  his  client's  interest  by  persist- 
ing in  arguing  the  case ;  and  if  it  be  intimated  that  the  plead- 
ings demurred  to  cannot  be  sustained,  the  counsel  retained  to 
argue  in  support  of  them  should  pray  leave  to  amend,  if  they 
be  capable  of  amendment  as  regards  the  facts,  (x)    In  a  recent 
case,  the  Court  allowed  a  defendant  to  amend  his  plea  after 
judgment  on  demurrer,  upon  an  affidavit  that  material  facts 
had  come  to  his  knowledge  after  such  judgment,  though  it  was 
insisted  that  it  was  always  incumbent  on  a  party  to  apply  to 
amend  it  at  the  time  of  argument  and  before  judgment,  (y) 

Where  a  defendant  pleaded  a  frivolous  demurrer  so  late  in 
the  tei*m  that  there  was  not  sufficient  time  to  set  it  down  for 
argument,  and  a  motion  was  made  to  set  it  aside,  the  Court 
would  only  let  the  defendant  in  to  plead  on  an  affidavit  of 
merits,  and  paying  the  costs  of  the  demurrer  and  of  the  applica- 
tion, (z)  And  in  another  case,  where  a  demurrer  was  frivolous^ 
and  a  motion  was  made  to  set  it  aside,  the  Court  granted  a 
rule  for  that  purpose  to  be  absolute,  unless  cause  was  shown 
on  a  particular  day.  (a)  When  a  rule  of  that  nature  is  granted^ 
it  should  be  drawn  up  on  reading  the  pleadings.  (6)    In  a  re-^ 


(t)  Per  Tindal,  C  J.  in  Bramah  ▼.  Ho*  maj  become  necessary   to  act  apon  ft 

berttt  1  Bing.  N.  C.  485.  doubtful  course  of  proceeding. 

ftt)  Id,  ihid,  (y)  Atkinion  v.  Baynham,  1  Bing.  N. 

x)  In  cases  of  this  nature,  the  princi-  C.  740. 

pal  attorney  should  attend  the  Court  at  (s)  Undcrhill  v.  Humey,  3  Dowl.  495. 

the   time  a    demurrer    is  likelj   to    be  (a)  Kinnear  v.  Keune,  S  Dowl.  134. 

broQght  on  for  argument,  so  as  to  be  in  (b)  Howorthv»Hubbcrstyf$l)owU^9i 
communication  with  his  counsel,  when  it 
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CHAP.XXm.  cent  case  in  the  Exchequer,  that  Court  intimated  the  intention 
I.  Or  Dbmub-  ^  introduce  a  new  rule  in  that  Court,  and  that  in  future  there 

BEBS.  ' 

should  be  two  lists  of  demurrers,  viz.  one  of  those  intended  to 

be  argued,  and  the  other  of  those  not  to  be  argued ;  and  that 
with  regard  to  the  latter,  the  necessity  for  delivering  piper 
books  should  not  apply,  and  by  which  expedient  the  useless 
expense  of  delivering  four  demurrer  books  would  be  saved,  ex- 
cept when  the  case  is  really  to  be  argued,  (c) 

VI.  Of  Cost.  17.  The  S  &  4  W.  4,  c.  42,  sect-  34,  enacts,  "  that  where 
&C.  '""**'*'  "  judgment  shall  be  given  either  for  or  against  a  plaintiff  or 
*'  demandant,  or  for  or  against  a  defendant  or  tenant,  upoo 
**  any  demurrer  joined,  in  any  action  whatever,  the  pari)  a 
**  whose  favour  such  judgment  shall  be  given,  shall  also  hate 
**  judgment  to  recover  his  costs  in  that  behalf/*  This  fcrj 
general  and  comprehensive  enactment  prevents  the  recurrence 
of  many  previous  doubts  and  difficulties,  {d)  and  constitutes  a 
strong  inducement  for  a  defendant  to  demur  when  his  gronnd 
is  quite  secure,  and  even  for  a  plaintiff  to  demur  to  a  plea  when 
he  is  advised  that  the  decision  must  be  in  his  favour. 

(e)  Harvey  ▼.  Ififi^,  3  Dowl.  730. 

(d)  Mieklam  r.  Bats,  8  Bar.  &  Cres.  642;  Forbeiy.  Gregory,  i  Dowl.  ^. 
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Notwithstanding  each  patty  to  an  action  has  delivered  to  chap.  xxiv. 
his  opponent  fair  and  complete  copies  of  his  pleadings^  so  that  J^^'o^  xrial" 
the  plaintiff  and  defendant  must  be  in  possession  of  all  that  q-jj — uTT" 
has  been  pleaded  otf  each  side,  yet  by  the  long  established  vaUons  relative 
practice  of  the  Courts,  before  either  can  proceed  to  trial  there  ^  *"  "*"** 
mast  be  made  up  and  delitered  to  the  opponent  an  entire  copy 
of  all  the  pleadings  in  consecutive  order,  called  The  Issue;  and, 
moreover,  a  copy  of  such  issue,  or  an  incipitur  thereof,  must 
be  entered  on  what  is  termed  an  issue  toll,  before  the  record  of 
nisi  prius  can  be  signed,  sealed,  or  passed  by  the  proper  officer 
of  the  Courts  and,  consequently,  before  any  cause  can  be  tried ; 
proceedings,  more  especially  when  the  pleadings  are  lengthy, 
that  considerably  increase  the  expense  of  an  action,  and  in  that 
view  might  be  spared,  (a)    The  rule  of  Mich.  Term,  5  Ann# 
recites  that  such  entries  of  the  issues  had  been  neglected  by 
attomies,  to  the  great  damage  and  loss  of  their  clients  s  but 
the  rules  of  Mich.  T.  a,  d.  1654,  Easter  T.  6  W.  &  M.  and 
Hil.  T.  11  G.  1,  in  C.  'P.  more  candidly  assign  another  reason, 
viz.  that  the  neglect  of  attomies  to  enter  the  issues  **  greatly 
defrauded  the  officers  of  the  Court  €f  their  just  and  duefees!^ 


(a)  Beg«  Mich»  T.  5  Ann.  K.  B.  \  Reg.  Euter  T.  5  W.  &  M.  C.  F. 
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764  ISSUE  AND  NOTICE  OF  TRIAL. 

CHAP.  XXIV.  It  is  obvious  that  a  distinct  record  o(  nisi  prius,  stating  all  the 
TKj^'ot'xRUL"  pl®*<l*"gs,  is  indispensable,  so  that  the  judge  and  jury  my 

see  upon  the  face  of  a  duly  authenticated  document  what  k 

the  question  to  be  tried ;  and  perhaps  it  may  be  desirable,  (ex* 
cept  as  regards  expense,)  that  an  issue,  containing  ail  die 
pleadings,  should  be  delivered  by  the  party  about  to  try  the 
cause  to  his  opponent,  so  that  the  exact  state  of  the  plead- 
ings to  be  tried  may  be  certain;  or  that  if  there  be  aoj 
variance  or  other  imperfection  in  such  supposed  copy  of  the 
pleadings,  the  latter  may  forthwith  be  returned  and  amended; 
and  it  may  also  be  convenient  that,  to  prevent  future  dis- 
putes, an  exact  copy  of  such  issue  be  entered  and  kept  by 
a  public  officer ;  so  that  the  loss  of  any  part  of  the  previously 
detached  pleadings  may  not,  after  the  issue  has  been  accepted 
and  retained,  constitute  any  ground  of  discussion.  The  issue, 
however,  is  so  far  mere  matter  of  form,  that  a  notice  of  trial 
may  be  delivered  by  a  plaintiff  with  a  replication,  or  other 
subsequent  pleading  concluding  to  the  country,  even  before 
the  issue  has  been  formally  joined,  (b) 

Who  to  make  The|  general  practice  rules  of  Hil.  T.  4  W.  4,  reg.  5,  orders 
up  c  issoe.  ^^^^  ff  ^Y^Q  issue  or  demurrer  book  shall  on  all  occasions  be 
'^  made  up  by  the  suitor,  his  attorney  or  agent,  and  not,  as 
*'  heretofore,  by  any  officer  of  the  Court;"  which  rule  assimi- 
lates the  practice  of  K.  B.  to  that  in  C.  P.,  and  saves  the  great 
expense,  when  the  clerk  of  the  papers  in  K.  B.  received  8d 
per  folio  of  seventy-two  words  each  for  the  whole  paper  book, 
and  4c/.  per  folio  for  all  pleadings  subsequent  to  the  declara- 
tion, ("c)  The  issue  is  in  general  prepared  by  the  plaintiff's 
attorney  I  but  when  the  defendant  is  desirous  of  expediting 
the  suit  (as  very  generally  occurs  in  actions  of  replevin)  his  at* 
torney  may  make  up  the  issue,  (c/) 

Time  of  making  As  the  tssue  is  a  transcript  of  all  the  pleadings,  concluding 
log  Um  issue.*'"  ^ith  an  affirmative  and  negative,  or  e  converse,  it  will  follow 
that  in  general  the  issue  should  not  be  made  up  until  afler  it  is 
certain  that  all  the  pleadings  have  already  stated  an  affirmative 
and  negative.  But  in  order  to  expedite  proceedings  on  the 
behalf  of  a  plaintiff  a  modern  rule  enables  a  plaintiff  to  expe- 
dite the  trial,  and  to  make  up  and  deliver  the  issue  even  before 
the  defendant  has  himself  joined  in  any  issue  ;  for  the  effect  of 
Reg.  Gen.  Ilil.  T.  2  W.  4,  r.  108,  is,  that  if  the  defendant's 

(6)  Reg.  Gen.  Hil.  T.  «  W.  4,  reg.  59 ;         (c)  Jervis's  Rule*,  87,  note  (<f). 
Jervls's  Rales,  57,  68,  note  (i).  {d)  Tidd,  9th  ed.  734» 
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pleadings  conclude  to  the  country  the  plaintiff  may  immediaiefy  CHAP.  XXIV 
make  up  the  issue,  adding  the  similiter;  or  if  the  defendant's  t"b*op  t*bial" 

pleadings  conclude  with  a  verification,  and  the  plaintiff  intend 

to  traverse  them,  concluding  his  replication  or  surrejoinder  to 
the  country,  he  may,  instead  of  delivering  his  pleading  to  the 
defendant's  attorney,  at  once  make  up  the  issue,  entering  his 
replication  or  surrejoinder  in  it,  and  adding  the  similiter;  and 
the  same  if  some  of  the  defendant's  pleadings  conclude  to  the 
country,  and  some  with  a  verification  \(e)  but  this  is  a  privilege 
confined  to  plaintiffs;  for  a  defendant,  after  a  pleading  of  his 
concluding  to  the  country,  cannot  thus  add  a  similiter ybr  the 
plaintiff,  but  must  rule  him  to  reply  or  surrejoin,  &c.  and  pro» 
ceed  to  non  pros  the  plaintiff;  and  in  no  case  can  a  defendant 
deliver  the  issue,  unless  on  the  part  of  the  plaintiff  an  issue  has 
been  actually  joined,  or  his  similiter  been  by  him  delivered. 
The  right  of  a  plaintiff  to  serve  a  notice  of  trial  immediately 
after  or  at  the  time  he  delivers  his  replication,  under  the  Reg. 
Gen.  Hil.  Term,  2  W.  4,  reg.  59,  will  be  presently  considered. 

Before  the  11  G.  4  &  1  W.  4,  c.  70»  (so  materially  affecting  The  form  of  an 
the  distinction  between  terms  and  vacations,)  and  the  uniformity  '""^-(Z) 
of  process  act,  2  W.  4,  c.  39,  the  forms  of  issues  varied  accord- 
ing to  the  process  with  which  the  action  had  been  commenced ; 
but  since  the  process  in  personal  actions  has  been  so  much 
shnplified,  a  new  general  comprehensive  form  of  issue  became 
essential;  and,  to  save  trouble  and  prevent  mistakes,  the  judges, 
by  Reg.  Gen.  Hil.  T.  4  W.  4,  in  schedule,  prescribed  several 
forms;  viz.  1st,  of  an  issue  to  be  tried  before  one  of  the  judges ; 
Sndly,  of  a  nisi  prius  record ;  3dly,  of  a  judgment  for  the  plain-^- 
tiffin  assumpsit ;  4thly,  of  an  issue  to  be  tried  before  a  sheriff  or 
judge  of  an  inferior  court  of  record,  where  the  action  is  for  debt 
not  exceeding  20/. ;  dthly,  of  a  writ  of  trial  before  a  sheriff  or 
such  judge;  6thly,  of  an  indorsement  of  a  verdict  on  the  latter; 
7thly,  of  an  indorsement  of  a  nonsuit  on  the  same ;  and  Sthly, 
the  form  of  a  judgment  for  the  plaintiff  after  trial  before  the 
sheriff.  And  the  same  rule  in  a  schedule  ekijoins  that  **  issues, 
**  judgments,  and  other  proceedings  in  actions  commenced  by 
''  process  under  2  W.  4,  c.  39,  shall  be  in  the  several  forms  in 
**  the  schedule  hereunto  annexed,  or  to  the  like  effect  mutatis 
''  mutandis ;  provided,  that  in  case  of  non-compliance,  the 
"  Court  or  a  judge  may  give  leave  to  amend."    The  prescribed 


(e)  1  Arch.  C.  P^  [83.]  fore  t|ie  recent   rule,  see  DuHnwn  v« 

(/)  As  to  requisites  of  an  issue  be-     JRfyno^i  2  Cromp.  &  Mees^  474. 
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OHAP.XXIV.  fonn  of  issue  is  stated  in  the  subscribed  note;(g)  butit  bw* 
l^'o^'xB^t!  Cessary  to  add  a  few  other  directions  and  obseryations« 
ObscrvatioHion  ^»  ^^^^^  *^*'  ^^^^  **™®  ^°*^  operation,  the  issue  be  ddifend 
sDch  form.  in  the  old  form,  i.  e*  in  the  Exchequer,  stating  the  plaintiff  to 
be  debtor  to  the  king,  the  proper  course  is  to  return  such  ism 
to  the  party  who  delivered  it,  with  a  request  that  he  oenect 
it;  and  if  he  refuse,  then  the  Court  will  grant  a  rule  nisi  for 
setting  it  aside  for  irreguhirity.(A)  It  will  be  observed  that 
the  prescribed  form  of  issue,  in  the  first  phce,  requira  the 
name  of  the  Court  to  be  stated  at  the  top,  and  also  the  date  sf 
the  declaration;  and  if  the  latter  be  omitted,  a  rule  nia  fa 
setting  aside  the  issue,  and  notice  of  trial  indorsed  thcms, 
may  be  obtained<(j)  '  No  memorandum  is  in  any  case  to  be  is- 
troduced  as  heretofore  |  (ft)  indeed  it  seems,  firora  the  Isagugi 
of  the  prescribed  form,  to  have  been  intended  that  an  isne 
shall  commence  with  a  copy  of  the  declaration  ▼erbatim  (tf 
heretofore  was  the  form  of  an  issue  in  C.  P.);  but  with  dsi 
very  hnporUnt  addition,  that  after  stating  that  the  defendsit 
has  been  summoned  or  arrested  to  answer  the  plaintiff,  ks 
essential  in  an  issue  to  state  the  date  of  the  first  writ,  so  as  to 
show  on  the  &ce  of  the  issue  the  exact  tine  when  the  aetisa  m 
commenced ;  and  which  will  afterwards  be  copied  verbttia 
into  the  record  of  nin  prius,  aUd  thue  avoid  all  dtoufattf^ 
cussion  on  the  trial  at  what  time  the  action  was  eommeBoril 
and  this  is  effected  by  the  statement,  that  the  defentotv^ 
summoned  [or  «  arrested'']  "  by  virtue  of  a  writ  issued  on  tfce 

day  of ,  A.  D.  1885,  out  of  the  Court,  Ae."   Vm 

the  trial  it  should  appear  in  evidence  that  the  cause  ef  seiiti 
arose  after  sudi  date  of  the  writ,  tiie  ol^eetion  would  now  oo» 


PoTm  of  tn  If-        Or)  In  the  Kirtg'i  Bencb,  T&t  '•  Common  Reas,"  or  "  Eidieqner-T  , 

soeintheKing's  The d./  of ,  in  the  yen  of  o«r  Urf  !«» 

Bench,  Com-  [F«i««,]     A.  B*,  by  E.  F.  his  attorney,  [or  "  in  his  own  proper  P«*«»  *[.  "J 

moQ  Pleas,  or      E*  F..  who  is  ttdmittecl  by  the  Coort  here  to  proeeeate  for  the  Mid  *•  ^r.^ 

Exchequer.  an  infent  within  tlie  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A^. 

the  cote  may  be]  complains  of  C.  D.,  who  has  been  sammoned  to  answer  tte  *» 

A.  B.  [er  '•  arrested"  or  •'  detained  in  cottody,"]  by  virtoe  [er  "  «rwd  *«*  ■  **g. 

at  the  cam  mav  be,]  of  a  writ  issued  on  the day  of  — ,  in  the  year  ©f^^Tj 

18—,  [N.  B^  To  be  the  date  if  the  first  writ  tn  the  action,]  ont  of  the  Comt  of  «r  w" 
the  king  befoM  the  king  himself  at  Westminster  [or  "  ont  of  the  Court  fjfr^^ 
king  before  his  justices  at  Westminster."  or  "  out  of  the  Court  of  our  lo"Jr  *2 
before  the  barons  of  his  Exchequer  at  Westminster,"  ag  the  cam  m«yti;Jw.T 
[eepy  the  deeiaratimifr&M  thete  wrrdt  to  the  end,  and  the  plea  ami  ***''^*'^J|jJ 
to  the  joinder  rfimu]  thereupon  the  sheriff  is  commanded  that  he  cause  to  ^ 

«i  aie day  of ,  twelte,  &c.,  by  whom,  &c.,  and  who  neUbcr,  te,  «•  i«»F 

»ae^  &c.»  beoaose  av  well,  &c. 

•  This  u  always  to  be  the  date  of  the  dedantioiL 

m  aiHv.nttasf,«i>wri.t5f.  (fc)  flortT.lw^sawit^y. 

(i)  BM  ▼#  MemlM,  S  jOinrl.  18S« 
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stitute  a  ground  of  nonsuit  (2)    But  where  the  record  in  an  CHAP.XXfV. 
action  for  slander  stated  that  the  writ  issued  on  the  4th  of  i^^/ot'xiiMt' 

June,  and  that  the  words  were  uttered  on  the  37th  of  Junei  it  

was  held  that  this  discrepancy  in  the  record,  ujler  perdictf  was 
no  ground  for  arresting  the  judgment;  because  the  day  laid  in 
the  declaration  was  not  material;  and  after  yerdict  it  must  be 
presumed,  that  on  the  trial  the  evidence  was  of  slanderous 
words,  used  before  the  date  of  the  writ.(m)  It  has  been  de- 
eided  not  to  be  necessary  to  state  the  form  of  action  named  in 
the  writ,  as  whether  it  was  **  on  promises,"  or  "  in  debt," 
&c.  ;(yi)  and  as  after  pleading  to  a  declaration  it  would  be  too 
late  to  object  that  it  varied  from  the  form  of  action  stated  in 
the  writ,  it  seems  to  follow  that  even  if  such  variance  appear 
on  the  face  of  the  issue  or  record  it  would  constitute  no  avail- 
able objection. 

The  prescribed  form  imports  that  all  the  several  pleadings 
ahall  be  faithfully  copied  to  the  end  of  the  joinder  of  issue; 
and  as  the  iUle  of  the  date  of  a  plea,  replication,  &c.,  constitutes 
part  of  each,  it  should  seem  that  the  date  of  each  should  ap*- 
pear  upon  the  face  of  the  issue,  and  afterwards  of  the  record ; 
and  where  there  has  been  a  special  plea  or  replication  signed 
by  counsel,  the  Reg.  Easter  T.  18  Car.  2,  in  K*  B.,  directs 
that  the  names  of  such  counsel  shall,  in  all  copies  of  the  plead- 
ings, be  written  under  the  same ;  and  each  part  of  pleading 
should  in  the  issue  commence  a  fresh  paragraph,  (o)  If  the 
plaintiff  has  mislaid  any  part  of  the  pleadings,  he  may,  after  a 
eivil  application  to  the  defendant,  and  his  refusal,  upon  sum- 
aaoos,  compel  him  to  give  him  a  copy  of  any  pleading  in  his 
possession,  so  as  to  enable  hun  to  make  up  the  issue  accu* 
»at6ly-(|>) 

Reg.  Gen.  Hil.  T.  9  W*  4,  r.  44,  orders,  *'  that  if  a  defend- 
^  ant,  after  craving  oyer  of  a  deed,  omit  to  insert  it  at  the  head 
^  of  bis  plea,  the  plainiiff^,  an  making  up  the  isiue  or  demurrer'- 
**  book,  may,  if  he  think  fit,  insert  it  for  him ;  but  the  costs  of 
^  such  insertion  are  to  be  in  the  discretion  of  the  taxing  effi- 
^  cer  f{q)  so  that  it  will  be  imprudent  to  set  forth  the  bond  or 
deed  in  an  issue  unless  the  pleader  be  confident  that  some  ad^ 
Taotage  to  the  plaintiff  wiQ  ensue. 

As  the  necessity  for  any  entry  or  statement  of  any  impar* 


and 


0  AnU,  vol.  lit.  SH  S05.  5dS ;  4  Dowh  &  R.  41,  9.  C. 
m)  Steward  t.  Layton,  3  DowK  430.  (p)  DtauUy  v.  Wetthrown,  1  StTBDM, 
n)  BaU  r.   HamUt,   »  Dowl.  188)  414.                                                        ^ 

1  we  aiii«,  467  to  470.  (g)  Jcrris's  Boles,  54,  note  (t). 
(^  ATM  T»  Clumniry,  %  Bwt  k  Cics« 
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CHAP.  XXIV.  lance  or  eontinttance  from  one  term  to  another  on  a  separate 
tioe*opTbial'  ^^^^*  ^'  otherwise,  has  been  expressly  abolished,  (r)  and  such 

entry  has  been  prohibited  by  a  subsequent  rule,  {s)  and  impar. 

lances  we  have  seen  are  in  effect  virtually  abolished,  (0  issues 
do  not  now,  as  heretofore,  contain  any  statement  of  what  has 
occurred  between  the  different  successive  pleadings ;  excepting 
that  when  it  may  be  necessary  or  advisable  to  state  a  death,  oi 
change  of  attorney,  or  other  event  that  has  occurred  peodio; 
the  action,  it  may  be  introduced  by  way  of  concise  suggestion 
in  the  manner  before  noticed,  (ti)  Thus  the  statute  8  &  9  W. 
3,  c.  1 1,  sect.  7,  enacts,  that  if  there  be  two  or  more  plaintift 
or  defendants,  and  one  or  more  of  them  should  die,  if  the 
cause  of  action  shall  survive  to  the  surviving  pluntiff,  or 
agunst  the  surviving  defendant,  the  writ  or  action  shall  not  be 
thereby  abated ;  but  such  death  being  suggested  on  the  recori 
the  action  shall  proceed.  It  seems  that  if  such  death  occur 
before  issue  joined,  it  should  be  stated  therein  at  the  bead  of 
the  pleading  that  first  afterwards  occurred ;  and  if  between 
issue  and  before  trial,  then  the  death  should  regularlj  be 
stated  in  the  nisi  prius  record;  or  the  judge  might  refuse  to 
try  the  cause,  on  the  ground  that,  for  want  of  the  suggestion, 
the  witnesses  would  be  dispunishable  for  perjury,  (v)  It  has 
been  supposed  that  the  suggestion  of  death  may  be  made 
at  any  time  on  the  judgment  roll ;  (x)  but  the  safest  course 
is  to  state  the  new  occurrence  at  the  earliest  opportunity, 
and  to  give  the  opponent  a  copy  of  the  statement,  that  be 
may  have  an  opportunity  of  objecting  to  it,  if  he  have  anj 
ground,  (y)  So  whenever  it  may  be  advisable  in  a  local  aeiu^ 
under  3  &  4  W.  4,  c.  42,  sect.  22,  or  otherwise,  to  try  the 
action  in  another  county,  a  judge  may  grant  permission  to 
enter  a  suggestion  upon  the  issue  with  a  nient  dedire,  that  it  is 
proper  to  try  in  such  county;  and  which  suggestion  is  usually 
entered  in  the  issue,  immediately  after  the  end  of  the  pleadings 
and  the  award  of  venire,  (ar) 

Great  care  must  be  observed,  before  the  issue  is  delivered 
to  the  opponent,  to  examine  the  whole,  to  ascertain  whether 
the  pleadings  are  not  only  correct  in  themselves  but  also  in 
relation  to  each  other ;   viz..  that  every  part  of  the  declara- 


(r)  Reg.  Gen.  Hil.  T.  t  W.  4,  rcg.  109.  511,  cited  in  Pri«  v.  /«■«,  «  ^ 

16 

(«) 

(u)  See  a  form  suggested  in  context,  note  (e). 

knti,  701;  and  Cbittj  on  Pleading,  6Ui  (x)  Far  v.  Denn,  1  Bnrr.SSt 

edit.  Index,  "  Suggetticn,**  (y)  Brocas  r.  LmdMt,  1  Stn.  J55» 

(v)  Rn  V.  Cohtn,  I  Starkie's  Rep.  (s)  Seel  Arch. K.B.  4th ed.t59,f«^ 


(•)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2.       435'j  and  see  a  form  of  soaes'tioa  is  «• 
(t)  AnU,  706.  cord  of  nisi  piius,  Chittj'i  Col.  Stttf, 
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tion  is  covered  by  the  pleas^  for  if  not^  judgment  by  default  cHAP.  XXIV. 
pro  ianto  should  be  signed,  and  the  venire  awarded,  as  well  JjJJ  o^xri^l! 

to  assess  the  damages  as  regards  the  part  unanswered  as  to  

try  the  issues  joined,  for  otherwise  there  may  be  a  fatal  dis- 
continuance ;  and  as  to  the  issues  care  must  be  observed  to 
see  that  they  are  perfectly  joined ;  for  although  we  have  seen 
that  an  &c.  after  the  words  in  a  plea,  that  the  defendant  puts 
himself  upon  the  country,  mat/  supply  the  want  of  a  similiter^ 
yet  unless  there  be  an  express  or  implied  similiter,  the  issue  is 
not  sufficiently  joined ;  and  if  the  record  of  nisi  prius  continue 
the  defect,  then  the  judge  may  refuse  to  try  the  cause. (a) 
Another  consequence  also  follows,  that  if  the  defendant  even 
inadvertently  move  for  judgment  as  in  the  case  of  a  nonsuit, 
on  the  erroneous  ground  that  the  plaintiff  has  not  in  due  time 
tried  the  issues  ^oinec^,  and  it  appear  that,  from  the  want  of  a 
similiter,  no  issue  has  in  strictness  been  joined,  his  rule  will  be 
discharged  with  costs.  (6) 

The  term  "  issue"  is  the  proper  name  for  the  copy  of  the 
pleadings,  without  regard  to  the  number  of  counts,  pleas, 
or  allegations  in  the  re^rd;  and  therefore  an  indictment 
for  perjury  on  the  trial  of  "  an  issue"  may  suffice,  although 
there  be  several  pleas  and  distinct  issues,  (c)  And  Reg. 
Gen.  Hil.  T.  4  W.  4,  reg.  16,  orders  that  '^  no  fees  shall 
**  be  charged  in  respect  of  more  than  one  issue  by  any  officers 
''of  the  Court,  or  of  any  judge  at  the  assizes,  or  any  other 
'''officer,  in  any  action  of  assumpsit ,  or  in  any  action  of  debt  on 
'*  simple  contract,  or  in  any  action  on  the  case."  And  yet  we 
have  seen  that,  as  regards  costs,  if  a  declaration  contain  seve- 
ral counts,  and  the  general  issue  be  pleaded  to  the  whole,  such 
plea  creates  as  many  issues  as  there  are  counts ;  so  that  the 
plaintiff  must  pay  the  costs  of  those  on  which  he  does  not  suc- 
ceed, although  they  exceed  the  costs  of  the  issues  found  for 
him.  [d) 

The  prescribed  form  concludes  with  what  has  been  termed 
the  award  of  the  venire,  stating  that  the  sheriff  i>  commanded 
that  he  cause  the  jury  to  come  on  some  day  in  Court  to  try 
the  issue,  though  the  issue  is  never  delivered  or  shown  to  the 
sheriff,  nor  does  he  in  practice  receive  any  jury  process  till  a 
subsequent  time ;  so  that  the  only  apparent  utility  of  this  part 
of  the  form  seems  to  be  to  denote  the  intention  to  proceed  to 

(a)  AnUt  768,  n.  (v),  GiUnon  v.  Melton,  Rep.  S7, 

SDowl.6SS;  frown  ▼.  Xmn^Jy,  U.  639.  (d)  Cox  ▼.  Thtmuu,  2  Crom.  k  Itvr, 

(h)  Pott,  786,  787.  498 ;  ante,  vol.  iii.  476  to  479. 
le)  t  Stark.  Rep.  521  \  bat  see  Peake 
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no  naux  AND  voTiOB  or  truxi« 

CH  P.  XXIV.  trial.  When  the  venue  is  hi  a  county  pahtine,  hiatead  of  flie 
t9cb'f  Trial!  ^^^^^  of  the  Venire,  a  special  award  of  a  mittimua  to  the  ju^ 

tices  there  concludes  the  issue,  (d) 

It  is  usual  to  indorse  the  notice  of  trial  upon  the  back  of  die 
issue,  and  deliver  the  same  together ;  but  if  the  defendant 
have  ruled  the  plaintiff  to  enter  the  issue,  and  the  plainti£Pdo 
not  wish  immediately  to  proceed  to  trial,  he  may  and  abonld 
deliver  the  issue  separately ;  and  at  any  subsequent  time,  when 
ready  or  obliged  to  proceed  to  trial,  then,  to  prevent  judgineDt 
as  in  case  of  nonsuit,  he  may  deliver  the  notice  of  trial  on  a 
separate  paper. 

Trill  of  iMoei  The  statute  8  &  4  W.  4,  e.  4S,  contains  enactments,  enabliDg 
befora  aiberiff,  ^j^^  Courts  or  a  judge  to  direct  the  trial  of  an  issue  for  a  debt 
not  exceeding  SO^,  and  of  suggestions  of  breaches  in  acttona  of 
debt  under  8  &  9  W.  4,  c.  11,  sect.  8,  before  the  sheriff  or  a 
judge  of  an  inferior  court  of  record ;  and  the  Reg.  Gen*  HiL 
T*  4  W.  4,  we  have  seen,  prescribes  forms  relative  to  those 
proceedings;  but  it  will  be  more  convenient  to  consider  tbem 
separately.  ^ 

Of  a  defendant's  It  is  advisable  for  a  defendant's  attorney  immediately,  or  at 
n^nii^  least  within  twenty^four  hours  after  an  issue  has  been  defivesed 
•oe.(0  to  him,  whether  or  not  indorsed  with  a  notice  of  trial,  to  ex- 

amine the  same,  so  as  to  ascertain  whether  it  has  been  made  up 
in  the  form  prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4,  schedule, 
No.  I. ;  stating  the  date  of  the  writ,  and  particularly  whether  it 
faithfully  sets  forth  every  part  of  the  previous  pleadings,  with 
names  of  counsel  as  originally  delivered,  or  as  amended  by 
competent  authority,  and  with  the  proper  award  of  venire ;  for 
sometimes  attempts  are  made  on  the  part  of  a  plaintiff  to  set 
forth  the  pleadings  in  an  amended  form,  and  more  advaata> 
geously  for  him.  If  there  be  any  variance,  or  any  such  at- 
tempt, or  if  any  suggestion  or  other  matter  be  stated  without 
leave  of  a  judge  when  necessary,  it  is  incumbent  on  the  de» 
fendant's  attorney  to  return  the  issue  as  irregular  and  insuflS- 
cient,  within  twenty-four  hours,  and  with  a  notice  of  the  par- 
ticular objection ;  for  otherwise  he  will  not  be  at  liberty  to 
insist  that  there  was  an  insuflScient  delivery  of  an  issue,  and 
may  be  bound  to  proceed  to  trial  upon  a  record  corresponding 
with  the  issue.  (/) 


{d)  See  1  Arch.  K.  B.  4th  ed.  259.     for  ■  defendant  to  retnrn. 
(0   See  farther,  pM,  at  to  fioticc  rf        (/)  Ant;  vol.  iii.  691,  tit. 
Crtoi ;  which  it  seems  it  is  not  essential     IPt^  Book, 
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We  have  seen  that  prescribed  rules  expressly  require  that  the  CHAP.  XXlV. 
iMue  be  entered  on  the  proper  issue  roll,  or  an  incipitur  JjJ^*or  Teuu 
thereof  9  before  the  record  of  nisi  prius  shall  be  suffered  to  be  of  the  defend^ 
signed,  sealed,  or  entered  for  trial.  (A)    A  defendant  may  still  ant's  raUng  the 
in  K.  B.  and  C.  P.  rule  the  plaintiff  to  enter  the  issue  as  in  the  t^-^^"?^ 
forms  in  the  note,  and  sign  judgment  of  non  pros  if  the  rule  be  p^  eotering  the 
not  complied  with.(i)    And  before  the  Reg.  Gen,  Hil.  T,  2  '"^'(^^ 
W.  4,  reg.  70,  it  vas  in  general  essential  that  the  defendant 
sbould,  in  K.  B.  and  C.  P.,  have  ruled  the  plaintiff  to  enter 
the  issue,  and  caused  it  to  have  been  entered,  before  he  could 
move  for  judgment  as  in  case  of  a  nonsuit.    By  that  rule,  how- 
ever, it  was  ordered,  that  ''  no  entry  of  the  issue  shall  be 
*'  deemed  necessary  to  entitle  a  defendant  to  move  for  judg- 
**  ment  as  in  case  of  a  nonsuit,  or  to  take  the  cause  down  to 
*'  trial  by  proviso;" (A)  and  in  the  Exchequer  no  rule  to  enter 
the  issue  was  ever  necessary  to  precede  a  motion  for  judgment 
as  in  case  of  a  nonsuit  ;(i)  and  in  that  Court  it  seems  to  have 
been  considered  that  there  is  no  occasion  now  to  enter  the  issue 
in  any  case,  and  that  the  Reg.  Oen.  Hil.  T.  2  W.  4,  reg.  70, 
makes  no  alteration  in  the  time  for  moving  for  judgment  as  in 
case  of  a  nonsuit,  but  the  time  remains  exactly  the  same  as  it 
was  before,  (m) 

As  regards  the  time  when  a  defendant  may  rule  a  plabtiff 
to  enter  the  issue,  it  has  long  been  '*  an  axiom  in  practice,  that 
a  plaintiff  cannot  be  compelled  to  take  two  steps  in  the  same 
term;"  (it)  therefore  a  defendant  could  not  rule  the  plaintiff  to 

(i)  Ai  to  tMoednt  an  issoe,  see  Hop-         (&)  ilnte,  763. 
wA  ▼.  Wattit  9  Ner.  U  Man.  146. 


(i)  In  tbtt  King's  Bmoli. 

B.  "J     — .—  the  — —  da^r  of  — —  is  gi?en  to  the  plaintiff  to  enter  the  issoe. 

V*  i  Entered,      in  K.  B. 


Form  of  nile  to 
enter  the  issoe 


B,")     the  day  of*..^  is  given  to  the  phuntifT  to  enter  the  issoe;  Entry  of  locb 

«  >  otherwise  let  a  non  pros  be  entered.  rule, 

5>.3  BytheCoorU 

In  the  Common  Pleas. 

On  the  . day  of ,  a.  d.  1856.  «         #    i*  4^ 

B.  "J      It  is  ordered,  that  unless  the  plainUff,  within  four  days  next  after  notice  of  '®""  ®;  ™  " 
V,  Y  A>»  role  to  be  given  to  bis  attoroey  or  agent,  shall  cause  the  issoe  joined  be-  ?"p'  p        "* 

D.  3  tween  the  said  parties  in term  last  past,  to  be  entered  open  i«oord  of  "^  ^*  ^* 

the  same  term,  a  non  pros  may  be  signed.  By  the  Coort. 


Ai  the  defendant's  request. 


(*)  Jenria's  Roles,  61,  note  («).    This  (a). 

role  will  diminish  the  frequency  of  rules  (m)  Willvamt   ▼.    Edwardg,  S  Oowl. 

to  enter  the  issoe,  hot  not  abolish  them.  183,  184. 

(0  Coaltwarth  ▼.  Martin,  2  Tyr.  16 ;  (n)  Per  Lord  Ellenboroogb,  K.  B.  in 

t  Crom.  &  J.  US',  S  Dowl.  184,  note  Mich.T.  a.d.  1816. 
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CHAP.  XXIV.  reply,  and  also  in  the  same  term  rule  him  to  enter  the 
ticb'oj'trial"  ^^^  indeed  can  a  defendant  in  a  town  cause  in  C.  P.  in  inr 

"" case,  or  in  K.  B.,  unless  notice  of  trial  has  been  given,  rule  the 

plaintiff  to  enter  the  issue  the  same  term  it  has  been  joined.(o^ 
And  in  a  country  cause,  in  neither  Court  could  a  rule  to  enter 
the  issue  be  given  till  the  term  after  that  in  which  issue  vas 
joined,  (o)  But  in  the  Exchequer,  Reg.  Easter  T.  15  G.  £, 
directs  the  plaintiff  to  enter  the  issue  tvhen  required  by  the 
defendant,  (p)  The  recent  alterations  in  the  terms  and  vao- 
tions  do  not  appear  to  have  affected  the  prior  general  rule  of 
practice,  that  the  plaintiff  cannot  be  compelled  to  take  two 
steps  in  a  term, 
rime  within  The  plaintiff,  when  so  ruled,  must,  in  a  town  cause,  enter  the 

which  plaintiff,  jggy^  gn^  bring  the  record  into  the  office  within  four  days  ex- 

when  ruled,  ,  ^  ,  ' 

mutt  enter  the   clusive  after  notice  of  the  rule ;  and  in  a  country  cause,  before 

issue.  ij^^  continuance  day,  or  judgment  of  nonpros  may  be  signed  by 

the  defendant,  (q)    But  the  plaintiff  may,  on  summons,  obtain 

further  time.(f)    And  if  no  judgment  of  non  pros  has  been 

signed  the  issue  may  be  entered  at  any  time,  (s) 

OftbeplalntiTs  Whether  the  plaintiff  has  or  not  been  ruled  to  enter  the 
iawM)^  issue,  he  must,  before  he  can  pass  his  nisi  prius  record^  enter 
the  issue  itself,  («)  or,  as  is  most  usual,  an  incipitur  only,  in  the 
subscribed  form,  (ti)  on  the  roll,  before  the  time  of  passing  such 
record,  for  otherwise  the  record,  according  to  ancient  rules,  is 
not  to  be  passed  or  sealed  at  the  nisi  prius  office,  (x)   The 

<o)  Reg.  Mich.  4  Aon.  K.  B.  Tidd,  (r)  Imp.  K.  B.S70;  Imp.C.P.3£i 

7«7,  764 ;  6  T.  R.  «18.  (i)  1  T.  R.  16 ;  lldd,  7«8. 

(p)  Price's  Pr.  271 ;  Man.  Ex.  StO  \  (t)  See  the  practical   proccedioss.  1 

Tidd,  727.  Arch.  K.  B.  4th  ed.  t65,  304. 

(g)  ridd,  7t7. 


Form  of  entiy  of      (»)  In  the  K.  B.  [or  «  C.  P."  or  «  Ezcheqoer."] 

iagoe.  On  the  — «--  ^^y  of a.o.  18S5. 

[IST.  B.  Alwayt  ike  dat$  oftht  dtdardv*.] 
[Venue]  (to  wit).   A.  B.  by  G.  H.  his  otlorney  complains  of  C.  D.  wfaovat  i» 
moned,  &c.    [Copy  the  whole  iuue  to  the  end  of  the  award  of  the  venire.} 

Fonn  of  an  ind-      In  the  K.  B.  [or  «  C.  P.''  or  '*  Eichequer."] 

piter  only  of  the  t)n  the day  of a.  d.  I8tt 

isftue  on  the  roU.     '  [N,B.  The  daU  of  the  deekretm* 

[Fenue]  (to  wit).  A.B.  by  G.H.  his  attorney  complains  of  CD.  who  was  miouboon 
to  answer  the  Sdid  A.  B.  by  Tirtae  of  a  writ  of  summons  issoed  on  the  - — ^J 
of  ■^— ,  in  the  year  of  oar  Lord  ^— ,  out  of  the  Court  of  our  Lord  the  King  brf« 
the  King  himself  at  Westminster.  For  that,  &c.  [or  otherwite,  copying  the  i 
went  of  the  iitue  till  the  wordt  *for  that,'  ^c] 


(x)  Reg.  Mich.  T.  5  Ann.  reg.  1  j  ante,  Reg.  Easter  T.  6  W.  &  M.  C. P.  1  «^"^ 
K.  B.  4th  edit.  264,  304,  note  (c). 
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Reg,  Gen.  Hil.  T.  4  W.  4,  reg.  15,  orders  that  '<  the  entry  of  chap.  xxiv. 
♦'  proceeding  on  the  record  for  trials  or  on  the  judgment  roll,  ^^jcE^F^nrAt" 

**  (according  to  the  nature  of  the  case,)  shall  be  taken  to  be,  ^ 

•*  and  shall  be  in  fact,  the  first  entry  of  the  proceedings  in  the 
*'  cause,  or  of  any  part  thereof,  upon  record;  and  no  fees  shall 
*'  be  payable  in  respect  of  any  prior  entry  made  or  supposed 
"  to  be  made  on  any  roll  or  record  whatever."  (y)  But  it  has 
been  observed  that  this  rule  does  not  alter  the  practice  as  to 
the  entering  the  Issue^  which  is  to  be  deemed  an  entry  of  pro- 
ceedings on  the  record  for  trial  within  the  meaning  of  this 
rale,  {z) 


ir.  Op  Notice  op  Trial  .........  773 

When  rcqaisite id, 

Tirae  of  giving  it id. 

Time  to  be  thereby  given  to 

defendant 775 

What  in  general id. 

What  short  notice 776 

Form  of  notice  of  trial 777 

To  whom  to  be  given 778 


Of  ctmtinuing  notice  of  trial .  •  779 

Of  countermanding  notice  of 
trial 780 

Of  fresh  notice  of  trial  when 
necessary 781 

Conduct  of  defendant's  attor- 
ney on  receiving  insufficient 
issue  or  insufficient  notice 
of  trial id. 


requisite. 


We  have  seen  that,  in  order  to  expedite  his  action,  the  of  notice  of 
plaintiff  may  in  some  cases  give  notice  of  trial  even  before  ^*J;.f "^  ^*^*" 
issue  has  been  actually  joined.  A  notice  of  trial  (which  must 
always  be  in  writing  (a)  )  is  considered  so  essential  a  proceed* 
ing  that  where  a  verdict  was  obtained  in  the  absence  of  the 
defendant  on  account  of  no  notice  of  trial  having  been  given, 
the  Court  set  aside  such  verdict,  although  the  defendant  had 
not  in  support  of  his  rule  nisi  for  that  purpose  ventured  to 
swear  that  he  had  a  good  defence  on  the  merits;  and  the 
Court  said  that  as  the  plaintiff  was  irregular,  no  such  affidavit 
was  necessary,  and  the  verdict,  judgment,  and  execution  were 
set  aside ;  (b)  and  a  notice  of  trial  is  i^ecessary,  though  a  special 
day  has  been  duly  appointed  by  the  Court ;  (c)  and  although 
the  defendant  has  compelled  the  plaintiff  to  give  a  peremp- 
tory undertaking  to  try,  still  a  regular  notice  of  trial  must  be 
given.  (cJ) 


With  respect  to  the  time  of  giving  notice  of  trial,  as  a  gene-  Tim^  of  giving 
ral  rule,  a  plaintiff's  attorney  should  not  serve  it  before  he  has  "j'J.^^ow  swil'or 
ascertained  that  he  is  certain  of  being  able  to  adduce  all  theevi-  how  longdeiay- 
dence  necessary  to  recover  a  verdict  at  the  appointed  time  { 


iy)  Jerris's  Rules,  104. 

(x)  1  Arch.  K.  B.  4th  edit.  364,  504» 
note  (t), 

(a)  Reg.  Mich.  Term,  4  Ann.  K.  B. 
Cas.Pr.C.  P.Sj  Tidd,  753. 

VOL.  III. 


(6)  Williams  v,  Williams,  2  Cromp,  & 
M.  473;  S  Dowl.  S50,  S.  C. 
(c)  Imp.  K.  B.  371,374. 
{d)  I)ax,Pr.  73,74. 
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CHAP.  XXIV.  because  if  not  so  prepared,  then  the  giving  such  notice  woold 
TICK  OP  Tnur.  ^^  itself  enable  a  defendant  sooner  to  move  either  for  costs  fcr 
*  not  proceeding  to  trial,  or  for  judgment  as  in  case  of  a  nonsuit, 
for  not  trying  at  the  appointed  time.  It  therefore  results  that 
at  least  as  soon  as  the  issue  has  been  joined,  the  plaintiflrs 
attorney  should  first  consider  the  evidence^  and  subpoena  ik 
witnesses^  and  not  until  he  is  confident  of  their  atteodance 
should  he  serve  the  notice  of  trial.  It  would  seem  incoo- 
gruous  to  serve  a  notice  of  trial  before  the  issue  has  been  oefi- 
ally  joined;  however,  in  order  to  expedite  proceedings  on  the 
part  of  a  plaintiff,  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  59,  ordeis 
that  in  all  cases  where  the  plaintiff  in  pleading  concludes  to 
the  country,  the  plaintiff's  attorney  may  give  notice  of  trial  fA 
the  time  of  delivering  his  replication  or  other  subsequent  plead' 
ing  ;  and  in  case  issue  shall  afterwards  be  joined,  such  notice 
shall  be  available;  but  if  issue  be  not  joined  on  such  replication 
or  other  subsequent  pleading,  and  the  plaintiff  shall  sign  judg- 
ment for  want  thereof,  and  forthwith  give  notice  of  executing  i 
writ  of  inquiry,  such  notice  shall  operate  from  the  time  M 
notice  of  trial  was  given  as  aforesaid,  {e) 

In  general  the  notice  of  trial  is  indorsed  on  the  issue,  vA 
consequently  delivered  therewith ;  but  it  may  be  given  on  i 
separate  paper  f{f)  and  the  latter  seems  preferable  when  it 
the  time  of  the  delivery  of  the  issue  the  plaintiff  b  not  quits 
certain  of  being  able  immediately  to  try.  The  plaintiff's  atto^ 
ney  must  at  all  events  give  notice  of  trial  in  a  town  cause  fer 
the  term  next  after  that  in  which  or  in  the  vacation  of  which 
issue  was  completely  joined,  {g)  and  which  suffices,  altboogh 
issue  was  joined  sufRciently  early  in  the  previous  term  to  lure 
given  notice  of  trial  for  the  sittings  after  such  terra;(4)*«l 
in  country  causes,  for  the  second  assizes  after  issue  joined,  k 
otherwise  the  defendant  may  afterwards  move  for  judgment  u 
in  case  of  a  nonsuit ;  (t)  and  the  same  practice  extends  to  triik 
before  the  sheriff,  (k)  But  still,  unless  such  judgment  has  been 
given,  the  plaintiff  may  at  any  time  afterwards  give  notice  «t 
trial,  subject  to  this  qualification,  that  if  he  delay  for  four  tens: 
after  issue  joined,  and  the  delay  was  not  at  the  defsndsti' 
request, (/)  then  he  must  give  a  term's  notice;  and  Reg.&s* 

(«)  Sen  Jerviss  Rules,  57 ;  TM,  578,  Bl.  125 ;  2  Heo.  Bl.  550 }  Hanttd  r.  & 

754,  for  the  prior  rules.  berts,  «  Dowl.  534.  . 

(/)  Tidd,  754.  (i)  Port  as  to  jodgment  m  in  «•  '* 

(g)  When  not  so  completely  joined,  nonsuit,  and  when  it  maj  be  aorcd  v 

see   GUmore  v.   Melton,    S   Do*Ul.  63% ;  Honcood  ▼.  RoberU,  t  Dovi.  5S4. 
JBrotni  V.  Kennedy,  id.  639 ;   Seabrook  v.  (k)  Honeeod  v,  RcberU,  t  Do-L  i^- 

Cave,  id.  691.  (0  EvoHt  t.  Dovics,  3  DovL  71^ 

(h)  2  T.  R,  734  ;  4  T.  R.  557 ;  1  ilcn. 
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Hil.  T.  2  W.  4,  reg.  52,  orders  that  when  a  term's  notice  of  chap.  xxiv. 

trial  or  inquiry  is  required,  such  notice  may  be  given  at  ^ny  ^"b"of  TrialI 

time  before  the^r^^  day  of  term,  which  rule  assimilates  the  prac- 

tice  of  all  the  Courts  in  that  respect  (m)     Against  a  prisoner , 

Reg.  Gen.  Hil.  T.  2  W,  4,  reg.  85,  orders  that  a  plaintiff  shall 

proceed  to  trial  or  final  judgment  within  three  terms  inclusive 

after  declaration,  or  the  defendant  shall  be  supersedable ;  but 

if  the  plaintiff  give  due  notice  and  set  his  cause  down  for  trial 

in  the  third  term,  and  it  be  not  tried  in  the  third  term,  or  at 

the  sittings  after,  in  consequence  of  the  arrear  of  causes,  and 

not  attributable  to  the  plaintiff's  fault,  the  defendant  will  not 

be  supersedable,  {n) 

No  material  alteration  as  regards  the  time  of  notice  of  trial  Time  to  b«gWen 
has  been  introduced  by  the  new  rules.  The  times  of  notice  trfai!°^*^^  ° 
were  fixed  by  concurrent  rules  in  K.  B.  and  C.  P.  of  Mich. 
Term,  in  1654,  and  in  the  Exchequer  by  rules  of  Easter  T. 
56  G.  3,  and  Easter  Term,  57  G.  3,  (o)  and  in  all  the  Courts 
is  the  same,  viz.  if  the  venue  be  laid  or  the  cause  is  to  be  tried 
in  London  or  Middlesex^  and  the  defendant  (or  one  of  seve- 
ral (/?)  )  reside  \9\ih\n  forty  computed  miles  of  London,  then  eight 
days^  notice  suffices,  exclusive  of  the  day  it  was  given  and  in- 
clusive of  the  day  of  trial,  {q)  But  if  aU  the  defendants  reside 
abate  forty  computed  miles  from  London  then  fourteen  days' 
notice  must  be  given.  The  expressions  in  the  rules  are,  "  re- 
siding,^*  or  "  dwelling,''  or  **  living/'  and  each  means  a  permanent 
residence  at  the  time  of  serving  the  notice  and  not  a  mere  tem^ 
porary  resorting  to  a  place ;  (r)  and  if  a  defendant  be  in  Ireland 
or  abroad  he  is  entitled  to  the  full  fourteen  days*  notice ;  {s) 
and  a  defendant,  who  has  removed  to  a  place  upwards  of  forty 
miles  from  London  pending  the  action,  but  before  notice  of  trial, 
is  entitled  to  fourteen  days  at  least,  if  he  have  given  notice 
of  his  removal ;  (/)  and  if  the  residence  be  upwards  of  forty 
miles,  the  defendant  will  be  entitled  to  a  fourteen  days'  notice, 
though  he  happen  to  be  in  London  at  the  time  the  notice  is 
served.  («) 

By  Reg.  Easter  T.  51  G.  3,  K.  B.,  Reg.  Hil.  T.  32  G.  3,  C. 
P.  and  Reg.  Hil.  T.  1  W.  4,  Exchequer,  it  was  provided,  that 


(m)  9  Bar.  &  Cres.  621 ;  Price,  Pr.  (r)  1  East,  688 ;  Dmtglat  ▼.  Ray,  4 

278  ;  Tidd,  676,  577.  T.  R.  552 ;   2  Price,  279. 

(n)  Myers  v.  Cooper,  2  Dowi.  4^23.  («)  Jd.  ibid. ;  1  Arch.  K.  B.  265,  ^66. 

(o)  4  Price,  4  ;  Tidd,  755,  756.  (t)  Rochfort  v.  Robertson,  12  East,  427; 

(p)  4  T.  R,  o'Zi).  Raine  v.  Hodgson,  2  Price,  279. 

(9)  See  the  rules,  and  2  Stra.  954,  (u)  Blaaw  v.  Ckaters,  6  Taunt,  458 ; 

1216.  2  Marsh.  151,  S.C. 
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CHAP.  XXTV.  if  the  trial  is  to  be  in  London  at  the  adjournment  day^  it  shall 
J"E*orTEur.  suffice  to  give  eight  days'  notice  before  the  first  sitting  day 

after  the  term,  if  the  defendant  reside  upwards  of  forty  miles. 

and  four  days,  if  the  defendant  reside  within  that  distance,  (x) 
The  statute  14  G.  2,  c.  17,  sect.  4,  enacts  that  when  an 
indictment,  information,  or  cause  shall  be  tried  on  either  of  the 
circuits  elsewhere  than  in  London  or  Middlesex,  then  in  aU 
cases,  without  regard  to  the  residence  of  the  defendants,  at 
least  ten  days'  notice  of  trial  must  be  given;  and  this  is  con- 
strued to  be  exclusive  of  the  day  of  service  and  inclusive  of  the 
last  day.  {y)  In  all  cases  of  notice  of  trial,  Sunday,  Christmas* 
day,  Good-Friday,  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  is  a  day,  and  to  be  included,  unless  it  be  the 
Ia8t;(2r)  and  yet  Sunday  is  not  reckoned  as  one  of  the  two  days 
in  a  continuance  of  a  notice  of  trial ;  and  therefore  notice  of 
continuance,  served  on  Saturday  evening  for  Monday,  was  held 
insufiicient ;  (a)  and  it  should  seem  on  principle  that  Saturday 
for  Monday  would  be  an  insufficient  short  notice  of  trial 
as  in  effect  only  allowing  thirteen  hours  to  prepare,  (o)  And 
we  have  seen  that  the  days  between  the  Thursday  before 
Easter-day  and  the  Wednesday  after  are  to  be  reckoned  in 
notices  of  trial  and  inquiry,  (6)  and  therefore  a  notice  of  trial 
before  the  sheriff  for  Easter-Tuesday  was  holden  good,  (c) 

Short  notice  of       We  have  sccn  that  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  59,  orden 
*^-(^)  <<  that  the  expression  *  short  notice  of  trial'  shall  in  eomuir^ 

**  causes  be  taken  to  mean  four  days  ;**  (e)  and  one  day  is  to  be 
construed  exclusive,  the  other  inclusive ;  (/)  and  the  Court 
said  short  notice  of  trial  in  country  causes  must  mean  four  days 
peremptorily^  whatever  may  be  the  state  of  the  pleadings,  so  that 
if  the  defendant  delay  delivering  his  rejoinder,  and  thereby  pre^ 
vent  the  plaintiff  from  giving  the  full  four  days'  nodcej  this 
cannot  excuse  shorter  notice ;  for  the  plaintiff's  attorney,  when 
before  the  judge  on  the  summons  for  time  to  plead,  should 
have  saved  the  assizes  by  stipulating  that  if  the  issue  for  trial 
was  not  raised  in  time  to  give  the  regular  notice,  then  two 


(s)  IS  East,  593 ;  Tidd,  755 ;  Jervis*a  T.  2  W.  4,  Jervis's  Rules,  75. 

Rules,  16, 17.  (c)  Chanuek  v.  Smith.  S  DowL  CT. 

(y)  Tidd,  755,  Price.  Pr.  276.  wliere  see  an  explaDatioo  oC  SUtw-. 

(s>  Tidd.  757  ;  Imp.  K.  B.  373.  T.  «  W.  4. 

lo)  Wardle  v.  Ackland,  2  Dowl.  SB ;  (d)  See  conttruethns,  mmU,  709. 

3  l>r.  819;  and  see  Crojtan  v.  Manning,  (s)  Jervis*s  Rules,  57» 


S  Tvr.  7«5 ;  2  Cromp.  &  Jer.  6S5,  S.  C.  (/)  AnU,  709.    Reg.  HiL  T.  t  W.  ^ 

(6)  Ante,  vol.  iii.  p.  106;  Reg.  Baster     reg.  8. 
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days'  notice  should  be  sufficient,  (g)  And  in  another  case,  CHAP.  XXiv. 
although  Bayley  B.,  on  the  motion  for  a  new  trial,  said  the  J"e  of  t\i^u 
rule  may  mean  four  days  if  practicable^  and  that  if  a  defendant 
obtained  time  and  prevented  the  plaintiff  from  giving  four  days, 
the  defendant  might  dispense  with  the  rule,  yet  afterwards  the 
rule  was  made  absolute,  the  whole  Court  considering  that  three 
days'  notice  was  insufficient,  although  the  defendant  had  occa- 
sioned the  delay ;  and  they  also  said  that  the  four  days  must 
have  expired  on  or  before  the  commission  day,  and  the  delay 
in  the  trial  for  a  few  days  after  was  inlmateriaL  {h)  But  in  a 
town  catise^  *^  taking  short  strict  notice  of  trial"  imports  two 
days'  notice,  one  exclusive  and  the  other  inclusive ;  (t)  though  it 
would  seem  on  principle  that  Sunday  ought  not  to  be  con- 
sidered as  one  of  the  two  days,  for  otherwise  a  short  notice 
served  on  Saturday  evening  for  Monday  might  suffice,  though 
allowing  in  effi^ct  only  a  few  hours,  {k) 

The  notice  must  always  be  in  writing.  {I)  It  may  be  either  Fom  of  notice 
indorsed  on  the  issue  at  the  time  it  is  delivered,  or  may  be  given  ^^^^ 
separately  on  a  distinct  paper,  though  when  the  plaintiff  avails 
himself  of  Reg.  Gen.  Hil.  Term,  2  W.  4,  reg.  69,  by  giving 
notice  of  trial  at  the  time  he  delivers  his  replication  or  surre- 
joinder concluding  to  the  country,  then  of  course,  as  the  issue 
has  not  then  been  made  up,  the  notice  of  trial  must  be  on  a 
separate  paper.  When  the  notice  is  on  the  back  of  the  issue, 
it  suffices  in  a  country  cause  to  indorse,  "  Take  notice  of  trial 
at  the  next  assizes ;"  because  it  then  necessarily  refers  to  the 
i/rithin  issue,  which  shows  the  venue ;  and  the  time  and  place 
of  trial  will  depend  on  the  same,  and  must  be  as  well  known  to 
the  defendant  as  to  the  plaintiff;  though  if  such  words,  with- 
out title  of  the  cause,  date,  county,  or  attorney's  name,  had  been 
'Written  on  a  separate  paper,  it  would  have  been  insufficient,  (m) 
But  in  a  town  cause,  a  notice,  although  indorsed  on  the  issue, 
must  be  more  particular,  and  specify  whether  the  trial  is  to  be 
at  the  first  day  of  the  sittings  or  on  the  adjournment  day.  (n) 
The  safest  course,  whether  the  notice  of  trial  be  indorsed,  or  be 

(^)  tawton  V.  Robinson,  3  Tyr.  491 ;  tablish  this  position. 

Cromp.  &  M.  499 ;  and  see  same  princi-         (I)  Ante,  773 ;  Reg.  M.  4  Ann.  c.     • 

pie.  King  v.  Jones,  Cromp.  &  M.  71.  (m)  Tyle  v.  Steventon,  2  Bla.  R.  lS98; 

(A)  Latmon  v,  Rabimon,  2  Dowl.  69.  Henbury  v.  Rose,  2  Stra.  1237  -,  Price's 

(i)  Ante,  709.  Prac.  276.    This  seems  analogous  to  a 

(k)  Grojean  t.  'Manning,  2  Tyr.  725  ;  notice  in  blank  to  plead  \ni(ni»i,  on  a  de- 

2  Cromp.  &  Jer.  635,  S.  C. ;   WardU  v.  claration,  ante,  499. 

Aektand,  2  Dowl.  28  ;  3  Tyr.  819,  S.  C,  (n)  MS.  Mich.  T.  a.  d.   1818  ;   and 

which  ai though  decisions  on  a  continuance  Chitty's  Summary  Prac.  158» 

of  notice  of  trial  seem  on  principle  to  es« 
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CHAP. XXIV.  on  a  separate  paper,  is  to  adopt  KfuUform  in  all  cases;  those 
tk!e"o/tbi^^  ^  *^®  notes  are  usual,  (o)     If  the  notice  misdescribe  the  place 

of  trial,  as  *'  at  Guildhall,  Westminster,"   since  trials  having 

ceased  to  take  place  there,  it  will  be  deemed  insufficient,  if  the 
defendant  swear  positively  that  he  was  misled,  (p)  In  generaltbe 
notice  is,  that  the  caufte  (not  the  i^sue)  will  be  tried ;  but  when 
there  is  an  issue  in  fact  and  one  of  law,  or  where  one  of 
several  defendants  has  suffered  judgment  by  default,  the  notice 
then  is,  that  the  issue  or  issues  will  be  tried  and  the  ilofliogu 
wsessed.  (9) 


givcD  or  on 
whom  served. 


To  w/iom  notice  The  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  57,  orders  that "  notice 
terniand*to*^be""  "  ®^  ^'^*^  ^^^  inquiry,  and  of  continuance  of  inquiry,  «AoS  k 
"  ^t'p^n  in  town,  (r)  but  a  countermand  of  notice  of  trial  and 
'^  inquiry  may  be  given  either  in  town  or  country,  unless  other- 
"  wise  ordered  by  the  Court  or  a  judge.*'  Which  rule  assimi- 
lates the  practice  as  to  the  service  of  notice  of  inquiry  and  trial 
in  C.  P.  to  that  in  K.  B.  and  Exchequer,  {s)  and  continues  the 
option  of  serving  the  notice  of  countermand  in  town  or  coud- 
try  as  before  in  K.  B.  (/)  But  notice  of  trial  at  bar  is  Co  be 
given  to  the  proper  officer  of  the  Court,  before  giving  notice 
of  trial  to  the  party,  (u) 

The  notice  of  trial  is  to  be  served  on  the  defendant's  attoniey, 
either  personally  or  at  his  residence,  when  the  defendant  has  ap- 


Notice  of  trial 
in  London  to  be 
indorsed  on 
issue  or  be  on 
a  separate  pa« 
per. 


The  like  in 
Middlesex. 


Notice  of  trial 
at  the  assises. 


(0)  In  the  K.  B.,  [or  **  C.  P."  or  "  Excbeqoer  of  Pleas."] 

TA.  B.  Hsiotiff, 
Between?  and 

(.  C.  D.  Defendant. 
Take  notice  of  trial  in  this  cause  *  for  the  sittings  within  [or  "  for  the  fint  daj«f 
the  sittings  after**  or  **  for  the  adjournment  day  of  the  sittings  afler**J  tliis  preseoi  — 

term,  to  be  hoiden  at  the  Guildhall  of  the  city  of  London.     Dated  this  ■ <hT  o^ 

— ,  A.D.  1835. 

Your's  &c. 
To  Mr.  I.  K.  defendant's  attorney,  G.  H.  plaintiff's  attonrt, 

[or  "  agent."]  [or  "  agent."] 

[Same  as  above  to  the  asterisk,']  for  the  — —  sittings  within,  [or  "  for  the  Map 
after"]  this  present  terra,  to  be  hoiden  at  Westmiwter  Hall,  in  the  county  of  Wi<i«U*- 
sex.     Pated,  &c.  [same  as  the  above,"] 

[The  same  as  the  first  form  to  the  atterisk,  and  then  proceed  asfoUawsi]  fbr  die  srit 

assizes  to  be  hoiden  at ,  in  and  for  the  county  of .     Dated  this  — -^^ 

of ,  A .  D.  1 83o .  Your's,  &c. 

To  Mr.  I.  K.  defendant's  attorney,  G.  H.  plaintiff's  sttorncj, 

[or  *'  agent."]  [or  "  sgent.'^ 

[See  several  other  forms,  Tidd*s  Forms,  270,  271 ;  T.  ChUty's  Forms,  ItS,  iV-] 


(p)  Cross  V.  Long,  1  Dowl.  342. 

{q)  See  tlie  furms,  Tidd's  Forms,  270, 
271 ;  T.  Chitty's  Forms,  126,  127. 

(r)  t.  e.  tu  tiic  agent  in  town,  and  not 
to  the  defendant's  attorney  in  the  country. 


(i)  Tidd,  576,577,753, 754^  Md«< 
Jervis's  Rules,  57. 
(t)  Tidd,  757. 
(tt)  Reg.  Gen.  Hil  T.  2  W.  4,  ««•  <^' 
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]>eared  by  attorney^  unless  the  residence  of  the  attorney  cannot  CHAP.  XXIV. 
be  ascertained^  in  which  case  a  copy  should  be  served  on  the  TicK*orT°RtAL' 
defendant  himself,  (r)  and  another  copy  addressed  to  the  at- 
torney  stuck  up  in  the  office,  and  another  copy  left  at  his  last 
known  residence.  If  there  be  several  defendants  who  have 
appeared  by  separate  attornies,  a  notice  must  be  served  on  each^ 
and  if  several  defendants  have  appeared  in  person^  then  also 
each  mast  have  notice. 

When  a  plaintiff  who  has  given  notice  of  trial  afterwards  dis-  ot  Continuing 
covers  that  he  cannot  obtain  the  requisite  evidence,  or  be  other-  mfi^Tg^notlct 
wise  prepared  to  try  on  the  appointed  day,  he  may  in  a  town  of  trial. 
cause  either  continue  his  notice  to  a  subsequent  sittings,  or  in 
a  town  or  country  cause  he  may  countermand  his  notice  of 
trial,  and  by  the  latter  proceeding  delay  the  time  of  trial  in- 
definitely ;  for  after  a  countermand,  a  fresh  notice  of  trial  must 
be  given,  (tr)    But  as  a  continuance  and  countermand  occasion 
trouble,  delay,  and  expense,  they  should  in  general  be  avoided^ 
by  a  plaintiff's  attorney  assuring  himself,  before  he  serves  a 
notice  of  trial,  that  he  will  be  ready  to  try  by  the  appointed 
time. 

In  a  town  cause,  if  notice  of  trial  has  been  given  for  a  par-  Notice  by  Con* 
ticular  day,  and  the  plaintiff  find  that  he  cannot  be  prepared  ^'^"^c®* 
to  try  on  that  day,  he  may,  two  days  before  it,  give  notice  of 
trial  by  continuance  for  the  next  or  other  subsequent  sitting  in 
or  after  the  term  (x)  in  the  subscribed  form  ;  {y)  but  the  plain- 
tiff cannot  continue  his  notice  of  trial  more  than  once  in  a 
term ;  (z)  and  in  the  Common  Pleas  but  once  in  any  case,  (a) 
Nor  can  there  be  a  countermand  and  continuance  in  the  same 


(v)  Tidd,  755  ;  1  Arch.  K.B.  4tb  ed.         (x)  Tidd,758 )  Imp.  K.  B.  280^  Imp. 
t68.  C.  P.  372. 

(to)  Imp.  K.  B.  S79. 


(y)  In  the  K.  B.  [or  «  C.  P."  «■ "  Exchcqaer."]  Form  of  noti«J 

f  A.  B.  Plaintiff,         of  trial  by  Con'> 
Between?  and  tintiancc. 

C.  C.  D.  Defendant, 
t  do  hereby  continue  the  notice  of  trial  given  3'ou  in  this  cause  to  the  sitting  after 

this  present term.    Dated  this  —  day  of  -^— ,  a.  d.  1833. 

Your*9,  &c. 
To  Mr.  LK.  deiSendant's  attorney,  &c.  G.  H.  plauitiff's  attorney. 


(i)  Tidd,  758 ;  Sel.  411 ;  Imp.  K.  B.     (a)  Imp.  C.  P.  372. 
380;  Dax's  Prac.  75  j  Price's  Prac.  276. 
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CHAP.  XXIV.  notice,  (b)  In  C.P.  notice  of  trial  for  the  sitting  after  term  cannot 
t"e  OF  Trial.  ^^  Continued  to  the  first  sitting  in  the  next  term,  but  in  theK. 
B.  it  may.  (c)  If  the  defendant  prevented  the  pl^ntiff  fron 
trying  at  one  sitting,  by  entering  a  ne  recipiatur^  it  was  hdd 
that  the  plaintiff  might  jproceed  to  trial  at  the  next^  upon  giving 
notice  by  continuance  before  the  rising  of  the  Court  at  the  first 
sitting.  ((/)  Two  days'  notice  are  sufficient,  the  first  exdosiTe 
the  second  inclusive ;  (e)  but  the  intervening  day  must  not  be  a 
Sunday,  and  therefore  notice  on  Saturday  evening  for  Mondaj 
morning  is  insufficient,  (f)  In  country  causes  there  is  no  notice 
of  trial  by  continuance. 


Of  Counter- 
maiiding  notice 
of  trial. 


The  Reg.  Gen.  Hil.  Term,  2  W.  4,  r.  61,  orders,  that  "  in 
*'  country  causes,  or  where  the  defendant  resides  more  tiian 
'^  forty  miles  from  town,  a  countermand  of  notice  of  trial  shall 
"  be  given  six  days  before  the  time  mentioned  in  the  notice 
''  for  trial,  unless  short  notice  of  trial  has  been  given.*' 

And  reg.  63  orders,  that  ^^  in  town  causes^  where  the  de 
'^  fendant  lives  within  forty  miles  of  town,  two  days'  notice  of 
"  countermand  shall  be  deemed  sufficient."  {g)  The  form  o( 
notice  may  be  as  subscribed,  (/i)  It  appears  to  have  been  sap- 
posed,  that  in  a  town  cause  a  notice  of  countermand  might  be 
served  on  Saturday  for  Monday ;  (i)  but  as  the  principle  of  the 
decisions  relative  to  the  service  of  a  notice  of  continuance  oa 
Saturday  evening  not  being  sufficient  for  Monday,  because  the 
defendant  cannot  properly  take  means  on  Sunday  for  preventing 
the  attendance  of  his  witnesses,  seems  here  equally  applicabifi 
it  would  seem  that  Sunday  ought  not  to  be  included  in  a  notice 
of  countermand,  {k)     A  defendant's  undertaking  to  accept 


Form  of  notice 
ol  countermand 
of  trial. 


(6)  Tidd,7o8j  Iran,  K.B.  379;  Imp. 
C.  P.  371. 

(c)  Imp.  K.  B.  389;  but  see  1  Sel. 
411. 

(rf)  Tidd,  758. 

(*>  Id,  ibid. 

(/)  Grosjean  v.  Manning,  2  Crorop.  & 
Jcrv.  63d;  2  Tj^rw.  726,  S.  C. ;  Wardie 


y.  Aekland,  2  Dowl.  28  ;  3  Tjr.  819,  S.C. 
(g)  See  ihe  previous  and  other  prac- 
lice,  Tidd,  767  ;  14  Geo.  2,  c.  17,  sect 
5,  which  alio  required  six  dajs'  ooticein 
country  causes,  or  where  ti»e  defrDdici 
resided  more  than  forty  milef  from  I/»' 
don. 


(h)  In  the  — . 


r  A.  B.  Plaintiff. 
Between?  and 


(.  C.  D.  Dcfendmi. 
1  do  hereby  countermand  the  noUce  of  trial  given  you  in  thb  cause.    Dated  this 

day  of  ,  A.  D.  1835.  Yoor's,  &c 

To  Mr.  I.  K.  defendant's  attorney.  Q.  H.  plaiotiiT's  tXtanej- 


(i)  Barnes,  305 ;  Pr.  Reg.  395,  S.  C. ;      Jerv.  635 ;  2  Ty r.  725,  S.  C. ;  ^^^  '• 
Tidd,  757.  Aekland,  2  Dowl.  28 ;  3  Tyr. 819,S.C 

(k)  Grosjean  ▼•  Manning,  2  Crdtep.  6c 
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short  notice  of  trial  does  not  entitle  the  plaintiff  to  give  less  CHAP.  XXIV. 
than  the  usual  notice  of  countermand.  (1)    We  have  seen  that  ^f.^\j  Twal. 
Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  57,  orders  that  countermand  of 
notice  of  trial  or  inquiry  may  be  given  either  in  town  or  coun- 
try, unless  otherwise  ordered  by  the  Court  or  a  judge. 

After  countermand  there  must  be  a  fresh  notice  of  trial;  (m)  Fresh  notice  of 
and  if  a  cause  be  put  off  by  rule  of  Court,  there  must  then  also  ^,'jj;,yl'*'' """ 
be  a  new  notice  of  trial :  (n)  so  where  a  cause  has  been  made  a 
remanet  at  the  assizes:  (o)  and  even  when  a  plaintiff  has,  at 
the  instance  of  the  defendant,  given  a  peremptory  undertaking 
to  try  at  the  next  sittings  or  assizes,  there  must  be  a  fresh 
notice,  (p)  But  in  a  toum  cause,  when  it  has  been  made  a  re- 
manet, no  new  notice  is  necessary,  as  the  defendant  is  then 
bound  to  continue  his  attendance  till  the  cause  has  been 
tried,  (q)  And  when  a  cause  has  been  made  a  remanet  to  the 
next  sitting,  by  an  order  of  nisi  prius,  no  fresh  notice  is  re- 
quisite, (r) 

If  after  a  rule  for  a  new  trial  has  been  made  absolute,  the 
party  who  succeeded  on  that  rule  suffer  more  than  four  terms 
to  elapse  without  taking  the  case  down  to  trial,  a  term's  notice 
of  motion  is  necessary  to  discharge  the  rule,  as  either  party 
may  try  by  proviso.  And  an  order  to  change  an  attorney  is 
not  a  proceeding  in  a  cause  dispensing  with  a  term's  notice  of 
proceeding,  {s) 

The  safest  conduct  for  the  defendant's  attorney  to  pursue,  Conduct  of  de- 
when  an  insufficient  issue  or  notice  of  trial  has  been  served,  if  [oroey*whcn  an 
he  think  fit  to  object  at  all,  is  to  return  the  issue  and  notice,  insafficient  is- 
with  a  written  intimation  that  it  is  insufficient,  and  in  what  re*-  trial,  &c.  hat 
spects.     And  in  one  case,  that  of  an  insufficient  notice  of  in-  ^*"  Mrved. 
quiry,  we  have  seen  that  the  practice  is  imperative  that  the 
notice  must  be  returned,  (t)    But  as  regards  a  defective  notice 
of  trial,  and  some  other  proceedings,  however  laudable  the 
candour  would  be,  yet  it  is  not  essential ;  (u)  and  in  case  of  an 
insufficient  notice  of  trial,  it  is  not  necessary  to  return  the  issue 
or  notice,  (;r)  and  the  defendant  or  his  attorney  may  deliver  a 
brief  to  counsel  to  attend  in  Court  and  watch  the  proceedings, 

(0  ^tfi^  ▼.  Janet,  Cromp.  &  M.  71.  (g)  Id.  ibid. ;  4  Bing.  415. 

(m)  Imp.  K.  B.  379  ;  Tidd,  757.  (r;  1  Dowl.  &  R.  15 ;  Tidd,  757.  758. 


(n)  8  T.  R.  224 ;  1  Dowl.  &  R.  15.  (<)  Deacon  v.  FuUer,  S  Tyr.  S8«. 

(o)  6  Bar.  &  Cres.  125;  9  Dowl.  &  h)  A 
1^1.  126;  4  Bing.  414;  but  see  Tidd,  (tk)  S 
58,(/).  (x)& 

(p)  8T.R.  245.  70,71. 


(o)  6  Bar.  &  Cres.  125;  9  Dowl.  &  h)  Ante,  530. 

R^l.  126;  4  Bing.  414;  but  see  Tidd,         (tk)  SeeWardleyr.Ackland,tDovilSO. 
758,  (/).  (x)  Semble,  Lawwn  v.  Robinton,  2  Dowl. 
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CHAP.  XXIV.  and  even  take  notes,  without  thereby  waiving  the  inegnlarity: 
TICK  Of  TsiAL.  ^^^  ^^  i^^y  nevertheless  afterwards  move  to  set  aside  the  Te^ 
diet  for  the  irregularity  in  the  notice,  (y)  But  if  the  action  be 
defended  J  and  witnesses  cross-examined^  or  the  jury  addressed 
at  the  triali  though  after  protest,  the  irregularity  will  be  thereby 
waived,  and  the  Court  would  afterwards  refuse  to  set  aside  the 
verdict,  {z) 


III.  Of  motions      III.  If  a  plaintiff  give  notice  of  trial  either  in  a  town  or  conn- 
Day  for  not  pro-  ^  causc,  and  do  uot  try  or  give  notice  of  continuance  or  coud- 
ceeding  to  trial  termsnd  before  the  appointed  time,  he  may  then,  by  motion  to 
notice,  (a)  ^      the  Court,  be  compelled  to  pay  the  costs  of  the  day  which  the 
defendant  thereby  sustained.     This  practice  is  in  K.  B.  and 
C.  P.,  founded  on  the  rules  of  Mich.  T.  1654,  sect  xriii.  in 
K.  B.,  and  sect.  xxi.  in  C.  P.,  which  direct,   ''  that  in  case  of 
*'  such  warning  (i.  e.  notice  of  trial,)  and  no  proceeding,  the 
"  defendant,  upon  motion,  is  to  have  his  costs  of  his  fonnet 
''  attendance,  to  be  taxed  by  the  prothonotary,  unless  the 
"  plaintiff  give  the  defendant  warning,  (i.  e.  continuance  or 
*^  countermand,)  in  convenient  time,  that  he  would  not  proceed, 
**  or  show  cause  to  be  allowed  by  the  Court  in  excuse  of  such 
"  costs,**  (b)  such  as  an  accident  happening  to  a  material  wit- 
ness on  his  way  to  the  trial,  (c) 

The  14  Geo.  2,  c.  17,  sect.  5,  also  enacts,  that  in  case  any 
party  shall  have  given  such  notice  of  trial  as  aforesaid,  (i*  e.  at 
least  ten  days*  notice  of  trial  at  the  assizes  in  London  or  Mid- 
dlesex,  where  the  defendant  resides  above  forty  miles  from 
London,  as  mentioned  in  section  4,  and  shall  not  afterwards 
duly  countermand  the  same  in  writing  at  least  six  days  before 
such  intended  trial,  every  such  party  shall  be  obliged  to  pay 
unto  the  party  to  whom  such  notice  of  trial  shall  have  been 
given  as  aforesaid,  the  like  costs  and  charges  as  if  such  notice 
of  trial  had  not  been  countermanded.  Early  proceedings  foJ 
these  costs  (which  are  sometimes  considerable,  upwards  of 
11/.)  (^  are  in  general  advisable.  Before  the  recent  rule  of 
HU.  T.  2  W.  4,  reg.  69,  in  the  Court  of  K.  B.  and  Exchequer, 
the  defendant  might  first  move  the  Court  for  the  costs  of  the 
day,  and  immediately  afterwards  move  for  judgment  as  in  case 


(y)  Per  Cariam,  in  Grmjean  ▼.  Maw  760 ;  2  Areli.  K.  B.  4th  cd.  WT  to  909'> 

» ning,  «  Ty r.  726 ;  t  Cromp.  &  Jerv.  635.  1  Arch.  C.  P.  53,  248, 249,  253. 

(s)  Doe  ▼.  Jepion,  3  Bar.  &  Adol.  ^2 ;  (6)  ridd,  9th  ed.  768. 

Fraaa  ▼.  Paravaini,  4  Tannt.  545 ;  GU-  (c)  Barnes,  133 ;  5  Taant  88. 

Ungham  ▼.  Waxkett,  M'Clel.  Rep.  (d)  See  Bills  of  Costs,  page  76  to  ^ 

(a)  See  the  full  practice,  Tidd,  758  to 
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of  a  nonsuit  in  respect  of  the  tame  default^  for  which  he  had  CHAP.  xxiv. 
moved  for  the  costs  of  the  day;  but  in  the  Common  Pleas  00^^™ Day. 
such  double  proceeding  in  respect  of  the  same  default  was 
not   permitted,  (e)  and  now  by  that  rule,  in  all  the  Courts, 
if  the  defendant  move  for  the  costs  of  the  day  he  cannot,  in  re- 
spect of  the  same  default  in  trying,  move  for  judgment  as  in 
case  of  a  nonsuit,  but  must  wait  until  there  has  been  another 
default  in  trying ;  and  therefore  since  that  rule,  when  the  de- 
fendant is  anxious  to  press  the  plaintiff  to  trial,  the  usual  course 
is  to  forbear  any  distinct  motion  for  costs  in  the  first  instance^ 
and  to  move  for  judgment  as  in  case  of  a  nonsuit,  and  there- 
upon compel  the  plaintiff  to  give  a  peremptory  undertaking ; 
and  upou  discharging  the  rule,  or  subsequently,  the  Court  will, 
on  motion,  order  the  payment  of  the  costs  of  the  day.  (/)  And 
now  all  the  Courts,  in  discharging  the  rule  for  judgment  as  in 
case  of  a  nonsuit,  will  in  general  grant  the  costs  of  the  day  as  a 
part  of  their  rule,  without  requiring  a  separate  rule  for  that 
purpose ;  {g)  but  not  if  they  make  the  rule  absolute,  because 
then  the  costs  of  the  day  would  be  included  in  the  general 
costs ;  (A)  or  if  the  Court,  in  discharging  the  rule  for  judgment, 
say  nothing  respecting  the  costs  of  the  day,  the  defendant  may 
afterwards  make  a  separate  application  for  such  costs,  (t)  and  a 
term's  notice  is  not  necessary  previously  to  moving,  (i) 

Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  110,  orders,  that  ''where  a 
''  pauper  omits  to  proceed  to  trial,  pursuant  to  notice  or  an  un- 
"  dertaking,  he  may  be  called  upon  by  a  rule  to  show  cause 
^  why  he  should  not  pay  costs,  though  he  has  not  been  dis- 
"  paupered:'  (/) 

A  separate  motion  for  costs  of  the  day  for  not  proceeding  to 
trial,  is  in  the  Exchequer  not  a  rule  absolute  in  the  first  in- 
stance, nor  a  rule  nisi  in  the  common  form ;  but  if  cause  be  not 
shown  in  four  days,  it  makes  itself  absolute  without  any  fresh 
application  or  motion  for  that  purpose,  whereas  we  have 
seen  that  in  most  other  rules  there  must  be  a  motion  by  counsel 
to  make  the  rule  absolute,  (m)  It  may  be  moved  for  even  after 
the  plaintiff  has  tried  his  cause  and  recovered  a  verdict,  (n) 


(e)  4  Taunt.  491 ;  7  Taunt.  476.  634. 

(J)  See  th«  rules,  jmtt,  785.  (0  As  to  a  pauper's  liability.  Doe  v. 

ig)  Pierey  v.  Owen,  1  Dewl.  369  ;  Len-  Edwards,  2  DowL  474.    It  must  be  a  rule 

nxker  v.  Barr,  id,  563 ;  2  Crom.  &  J.  473,  nisi.  Doe  d.  Lindsay  v.  Edtoards,  f  Dowl. 

S.  C.  468. 

(h)  Joknson  y.  Smith,  1  Dowl.  4S1.  (m)  Robinsonw.  Rcbinson,  3  DowL  177$ 

(i)  Port,  785  ;  Hoclimr,  Reed,  1  Tyr.  Scott  v.  Marshall,  t  Tvr.  176,  S.  P. 

386;  Lainiher  v.  Barr,  2  Crom.  &  Jer.  (n)  Redit  v.  Lacock,  2  Cr,  &c  M.  337  : 

473.  2  Dowl.  247,  S.  C. 

(k)  French  v.  BurUm,  2  Cromp.  h  Jer. 
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CHAP.  XXIV.  And  proposals  to  refer,  made  after  the  commission-day,  are  do 
Co8^JTf^  dIy.  answer  to  a  motion  for  costs  for  not  trying,  (o)     And  the  Court 

will  allow  an  affidavit  in  support  of  a  motion  for  costs  of  the 

day  for  not  proceeding  to  trial  to  be  amended,  (p) 


IV.  Of  motions  The  law  has  provided  two  modes  on  behalf  of  defendants  to 
'mctae^^on'  Prevent  a  plaintiff  from  keeping  actions  suspended  and  untried 
««»*•  for  any  indefinite  time;  viz.  amotion  for  "  a  judgment  at  a 

case  of  a  notisuit,*^  and  a  trial  by  proviso.    The  former  origi- 
nated in   the  statute  14  G.  2,  c.    17,  justly  intituled,  "An 
"  act  to  prevent  inconveniences  arising  from  delays  of  causes 
"  after  issue  joined,"  and  enacting,  "  that  where  any  issue  shall 
'^  be  joined  in  an  action  or  suit  at  law  in  the  superior  Courts, 
*'  and  the  plaintiff  shaU  neglect  to  bring  such  issue  on  to  he 
"  tried  according  to  the  course  and  practice  of  the  said  Coitrts, 
*'  it  shall  be  lawful  for  the  judge  or  judges  of  the  said  Courts 
"  respectively,  at  any  time  after  such  neglect,   upon  motion 
'^  made  in  open  Court,  (due  notice  having  been  given  thereof!) 
'*  to  give  the  like  judgment  for  the  defendant  or  defendants  as 
^^  in  case  of  a  nonsuit,  unless  the  said  judge  or  judges  shall, 
'^  upon  just  cause  and  reasonable  terms,  allow  any  further  time 
"  or  times  for  the  trial  of  such  issues ;  and  if  the  plaintiff  shall 
*'  neglect  to  try  such  issue  within  the  time  or  times  so  alloved 
''  them,  the  judge  shall  proceed  to  give  such  judgment  afore- 
*'  said."    And  sect.  3  provides,  *'  That  if  such  judgment  U 
'^  given^  the  defendant  shall  also  have  his  costs  as  upon  judg- 
"  ments  of  nonsuit."    The  very  contradictory  decisions  relating 
to  the  practice  of  moving  for  judgment  as  in  case  of  a  nonsuit 
may  be  attributed  to  the  terms  of  this  enactment,  which,  it 
will  be  observed,  speak  of  the  plaintift**s  neglect  to  bring  the 
issue  to  be  tried  according  to  the  theti  course  and  practiced 
each  of  the  superior  Courts,  which  materially  varied  as  ff- 
spected  the  time  when  a  plaintiff  in  a  town  or  country  cause 
ought  to  try.     The  decisions  also  varied  relating  to  the  neces- 
sity for  notice  of  motion.     In  the  C.  P.  and  Exchequer  suck 
notice  was  considered  indispensable,  and  as  the  terms  of  the  act 
seem  to  import ;  but  in  the  K.  B.  it  was  otherwise.     These 
variations  in  practice  have  in  part,  but  not  entirely,  been  deter 
mined,  by  the  Reg.  Gen.  HiJ.  T.  2  W.  4,  reg.  68,  which  oriets 
**  that  a  rule  nisi  for  judgment  as  in  case  of  nonsuit  may  be  ob- 
"  tained  on  motion  toithout  previous  notice;  {g)  but  in  that  case 


s 


o)  Eaton  ▼•  Shuekburgh,  t  Dowl. 684.         (q)  In  Eicbeqoer,  bclbre tbii nk,'* 
'' })  Urhm  ▼.  BoviU,  t  T^r.  746.  wm  neoeiMry  to  gift  foor  dajt'  aocicc* 
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''  it  shall  not  operate  as  a  stay  of  proceedings/'     Reg.  69  or- 

ders,  that  *'  no  motion  for  judgment  as  in  case  of  a  nonsuit 

'^  shall  he  allowed  after  a  motion  for  costs  for  not  proceeding 

*'  to  trial  for  the  same  default,  but  such  costs  may  be  moved  for 

^^  separately f  (i.  e.)  without  moving  at  all  for  judgment  as  in 

"  the  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of,  (r) 

'^  or  the  Court,  on  discharging  a  rule  for  judgment  as  in  case 

^'  of  a  nonsuit,  may  order  the  plaintiff  to  pay  the  costs  of  not 

*^  proceeding  to  trial ;  (s)  but  the  payment  of  such  costs  shall 

"  not  be  made  a  condition  of  discharging  the  rule."  {t)    Reg. 

70  orders,  that  *'  no  entry  of  the  issue  shall  be  deemed  neces- 

'^  sary  to  entitle  a  defendant  to  move  for  judgment  as  in  case 

'^  of  a  nonsuit,  or  to  take  the  cause  to  trial  by  proviso.**    And 

Reg.  71  orders  that  ''  no  trial  by  proviso  shall  he  allowed  in 

"  the  same  term  in  which  the  default  of  the  plaintiff  has  been 

'^  made,  and  no  rule  for  a  trial  by  proviso  shall  be  neces- 

'^  sary."  (u)    These  statutes  and  rules,  it  seems,  equally  apply 

to  actions  ordered  to  be  tried  before  the  sheriff,  under  the  3 

&4W.4,c.42.(a:) 


CHAP.  XXIV. 

Judgment  as 

IN  Casb  op 

Nonsuit. 


of  a  noDsuit. 


The  inducements  to  move  for  judgment  as  in  case  of  a  non-  Reasons  for  and 
suit  are  the  natural  desire  to  bring  any  litigation  to  a  termina-  J^^^for  jJdg" 
tion,  and  in  defendible  actions  to  avoid  the  risk  of  the  death  ment  as  in  case 
of  witnesses  or  loss  of  the  means  of  establishing  other  evidence, 
and  the  wish  of  the  defendant's  attorney  to  be  reimbursed  his 
costs  by  the  plaintiff  without  calling  on  his  client.     When  the 
defence  is  clear,  either  of  these  motives  are  just  and  proper; 
but  unfortunately  it  too  frequently  occurs  that  motions  for 
judgment  as  in  case  of  a  nonsuit  are  made  as  if  they  were 


motion  for  judgment,  thougli  tliere  was 
no  mle  to  enter  the  issue,  CoaUtworth  ▼• 
Martin,  t  Tjr.  169 ;  2  Cromp.  &  Jervis, 
lf3,  S.  C.  So  notice  was  necessary  in 
C.  P.,  2  Taunt.  48.  But  in  K.  B.,  though 
seemingly  contrary  to  the  words  of  the 
statute,  no  notice  was  necessary,  Lofft, 
265  y  Tidd,491  ;  Jervis's  Rules,  60,  note 
(f).  The  statute  probably  intended  that 
fiatiM  tkould  be  given  so  as  to  afford  the 
plaintiff  an  opportunity  of  offering  a  per- 
emptory undertaking,  and  save  the  ex- 
pense of  motion  and  rule  nisi.  So  a  de- 
fendant  might  move  for  judgment  as  in 
case  of  a  nonsuit  without  giving  a  term's 
notice  of  proceeding,  although  the  cause 
has  been  at  issue  more  than  four  terms, 
Shinfield  ▼.  Laxton,  4  M.  &  Scott,  187  -,  t 
Dowl.  778,  S.  C. 

(r)    After  a  rule  for  judgment  as  in 
case  of  8  nonsuit  has  been  discbar^ged* 


without  imposing  terms  as  to  costs,  a  rule 
will  be  granted  for  the  costs  of  not  pro- 
ceeding to  trial,  Siockin  ▼.  B.eed,  1  Tyr. 
386. 

(f)  See  Lenniker  y.  Bartp  2  Cromp.  & 
Jer.  473,  where  it  was  held  that  the  costs 
of  the  day  for  not  proceeding  to  trial 
may  be  obtained  as  part  of  the  order  for 
discharging  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  though  not  as  a  condition 
precedent. 

(t)  See  Jervis's  Rules.  60,  note  (s),  for 
the  previous  practice.  Before  this  rule 
defendant  might,  in  K.  B.  or  Exchequer, 
though  not  in  C.  P.,  move  for  costs  of  the 
day,  and  immediately  after  for  judgment 
as  in  case  of  a  nonsuit,  Tidd,  759,  760. 

(tt)  See  previous  practice,  Tidd,  761. 

(s)  Bei^ies,GrenvUU,  2  Dowl.  238; 
WaUi  ▼.  Redmayiie,  2  Dowl.  508  ;  Mad- 
defy  ▼.  Baity,  S  Dowl.  205. 
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IN  CiisB  or 

NOHSUXT. 


CHAP.  XXIV.  matters  quite  of  course,  without  duly  considering  the  evidence 
and  merits,  or  consulting  the  client,  or  communicating  con5^ 
quences ;  and  even  without  any  reasonable  ground  for  confi- 
dence that  there  is  an  entire  defence.  In  a  late  case,  therefoie, 
Mr.  Baron  Parke  justly  observed  that,  "  in  nineteen  cases  out 
'^  of  twenty,  motions  for  judgment  as  in  case  of  nonsuit  are 
'' against  the  interest  of  the  defendant  ;*'(y)  and  it  is  most 
injudicious  to  attempt  to  force  the  plaintiff  to  trial ;  for  mao; 
plaintiffs  who  may  either  doubt  their  success,  or  suspect  tbt 
the  defendant  may  be  insolvent,  or  may  dislike  the  trouble 
or  expense  of  a  trial,  and  would  therefore  gladly  remain  pas- 
sive, if  not  urged  to  proceed,  yet  will,  if  so  urged  and  provoled 
by  a  motion  of  this  nature,  proceed  to  trial  at  all  risks,  rath^ 
than  tamely  submit  to  the  payment  of  costs  to  a  debtor  or 
other  wrongdoer,  and  by  due  exertion  will  frequently  succeed; 
and  therefore  undoubtedly  it  would  be  culpable  in  any  attoniev, 
without  full  authority  from  his  client,  after  due  caution  regard- 
ing the  consequences,  to  adopt  a  proceeding  of  this  nature; 
and  if  he  do,  and  his  client  fail,  he  would  be  responsible  to  bis 
client  in  damages,  (z) 


The  practice  u       The  practice  relating  to  these  motions  in  general  have  at 

aDd  in  particul  ready  been  so  fully  considered  that  we  shall  only  advert  to  a 

lar  the  time  of    f^^  moro  rcccut  decisions.(a)    According  to  the  very  tenns  of 

the  statute  the  Court  can  only  be  moved  when  the 


has  neglected  to  bring  the  issue  on  to  be  tried  according  to  ik 
course  and  practice  of  the  particular  Court  in  which  the  action 
is  depending ;  it  must  therefore  be  shown  to  the  Court  by 
affidavit,  and  not  contradicted, ^r«^,  that  the  issue  has  been 
completely  and  formally  join^e^,  and  if  not,  as  where  the  similiter 
had  not  been  added,  nor  even  the  ^c.  concluding  the  plea,  the 


(y)  Per  Parke,  6.  in  Butterwrrtk  ▼. 
Crabtree,  S  Dowl.  185. 

(t)  The  late  Lord  Tcntcrden  having, 
on  the  home  circuit,  observed  upon  the 
absurdity  of  indiscriminate  motions  of 
this  nature,  the  late  Mr.  Marryatt  re- 
minded his  lordship  of  an  action  of  eject- 
ment tried  before  him  for  the  recovery 
of  an  estate  worth  1000^  per  annum,  in 
Sussex,  where  the  ancestor  of  the  lessor 
of  the  plaintiff  and  himself  had  been  out 
of  possession  nearly  twenty  years,  and 
the  latter  was  advised  by  an  eminent  con- 
veyancer that  a  trial  might  endanger  his 
title  to  a  still  larger  property,  of  which  he 
was  and  had  been  in  possession  for  many 
years,  and  therefore  he  had  resolved  not 
to  try  ;  but  in  consequence  of  the  de- 
fendant's attorney  moving  for  judgment 


as  in  case  of  a  nonsuit,  and  intiottiss 
that  he  would  aJso  recover  the  other  pro- 
perty of  which  the  plaintiff  was  in  p<»- 
session,  the  latter  resolved  to  trj ;  anl  i> 
consequence  of  inadvertence  in  the  d^ 
fendant's  attorney.  In  not  beiog  prepaR^ 
with  evidence  of  a  part  of  bis  title  (««.  ^ 
an  outstanding  term,  on  which  be  prino- 
pally  relied),  the  plaintiff  obtained  s  terj 
diet,  and  recovered  the  estate;  wbibtu 
the  defendant's  attorney  had  not  tikes 
that  absurd  step  the  statute  of  linMtit»» 
would  very  shortly  have  giwa  the  d^ 
fendant  a  complete  title. 

(o)  See  the  practice  in  genersi,  TiiW. 
9th  cd.  758  to  769 ;  J  Arch.  K.  P.  *.' 
ed.  910  to  917.  As  to  time,  Chit!?* 
Summary  Prac.  163  to  167. 
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motion  for  such  judgment  was  discharged  with  costs; (ft)  9e^  CHAP.  xxiv. 

condlff,  it  must  appear  when  the  issue  was  joined^  or  when  '^J^^Case^f* 

notice  of  trial  was  given,  so  as  to  show  that  the  defendant  has      Nowipit. 

been  in  fault  for  not  trying  either  according  to  his  own  notice 

or  within  the  time  allowed  by  the  practice  of  the  particular 

Court,  (c)    The  affidavit  on  the  part  of  the  defendant  should 

in  general  be  more  full  and  particular  than  is  usual,  and  it 

should  answer  in  anticipation  any  excuse  which  it  is  probable 

may  be  attempted  to  be  advanced  by  the  plaintiff  for  not 

trying ;  and  when  it  is  supposed  that  the  plaintiff  will  pretend 

that  he  suspected  the  defendant  had  become  insolvent,  it 

will  be  proper,  according  to  the  facts,  to  swear  to  the  contrary ; 

and  in  general  much  more  care  should  be  observed  in  these 

affidavits  than  is  usually  bestowed  upon  them.    It  should  also 

be  understood  by  all  practitioners,  that  a  rule  for  judgment  as 

in  case  of  a  nonsuit  should  not  in  general  be  moved  absolute 

for  three  or  four  days  after  they  might  be  so  ;  because  it  very 

frequently  occurs  that  when  they  have  been  too  hastily  moved 

absolute,  counsel  for  the  opponent  intimates  that  he  has  been 

instructed  to  show  cause,  in  which  case  the  rule  must  be 

opened,  and  much  time  and  trouble  will  be  lost  in  getting  back 

the  brief. 

We  have  seen  that  the  necessity  for  ruling  the  plaintiff  to 
enter  the  issue  before  he  moves  for  judgment  is  taken  away  by 
Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  70;  but  that  rule  makes  no 
alteration  in  the  time  for  moving  for  judgment  as  in  case  of  a 
nonsuit,  and  such  time  remains  exactly  as  it  was  before ;  and 
the  only  effect  of  that  rule  is  to  save  the  necessity  for  taking 
that  step,  and  without  it  the  plaintiff  is  equally  bound  to  pro- 
ceed to  trial  as  heretofore  ;(eQ  and  it  has  recently  been  decided 
that  the  uniformity  of  process  act  has  made  no  alteration  as  to 
the  time  of  moving  for  judgment  as  in  case  of  a  nonsuit,  (e) 
As  the  practice  respecting  the  time  of  moving  differs  in  some 
respects,  at  least  in  a  town  cause,  in  C.  P.  from  that  in  K.  B. 
and  Exchequer,  it  may  be  convenient  to  examine  the  practice 
of  each  Court  separately. 

In  the  King's  Bench. — By  the  long  established  practice  in  jn  the  King's 
K.  B.  (differing  from  that  in  C.  P.,)  although  issue  has  been  ^«"*^*»- 
joined  early  enough  in  the  term  for  the  plaintiff  to  give  notice 
of  trial  for  the  sittings  after  it,  or  for  the  next  assizes,  he  is  not 

(6)  Ante,  769;  SmUh  ▼.  Panhw,  9  (d)  Per  Parke,  6.  in  WiUiami  ▼.  Ed- 

Tyrm.  t84 ;  2  Crom.  &  J.  317,  S.  C.  wards,  3  Dowl.  183. 

(e)  1  Hen.  Bla.  38f ;   t  Hen.  Bla.  (e)  Wingn9ev.  Hodton,iT>om\.379; 

558.                    *  see  po$U 
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CHAP.  XXIV.  bound  to  do  so ;  the  rule  being,  that  no  notice  of  trial  need  be 
"^iN^w^or*  g^^^^  until  the  term  succeeding  that  in  or  of  which  issue  was 
Nonsuit,  joined ;(/)  and  no  motion  for  this  judgment  can  be  made  vMiU 
the  third  term  inclusive  after  issue  joined,  {/)  unless  the  plain- 
tiff  has  given  notice  of  trial  previously,  and  not  proceeded  to 
trial  in  pursuance  of  such  notice ;  {g)  in  which  case,  if  the  no- 
tice were  given  for  a  trial  in  the  vacation,  the  defendant  may 
move  in  the  following  term ;  (A)  or  if  the  notice  were  given  for 
a  trial  in  term  he  may  move  for  judgment  in  the  following 
term,  though  not  in  the  same  term.(i)  And  it  seems  that 
where  the  plaintiff  gives  notice  of  trial  sooner  than  he  need, 
but  does  not  proceed  accordingly,  the  defendant  may  move  for 
judgment  in  the  following  term,  but  not  before.  (&)  And  where 
issue  was  joined  in  Easter  Term,  and  notice  of  trial  was-  given 
for  the  first  sittings  in  Trinity  Term,  and  the  plaintiff  having 
in  due  time  continued  it  till  the  sittings  after  that  term,  it  was 
held  that  the  defendant  could  not  move  in  that  term.  (/)  So 
where  issue  was  joined  in  Trinity  Term,  and  notice  of  trial 
was  given  for  a  sitting  in  Michaelmas  Term,  and  countermanded 
in  time,  the  defendant  cannot  move  for  judgment  in  that 
term,  (m)  It  was  held  in  the  King's  Bench,  though  otherwise 
in  C.  P.,  that  if  no  notice  of  trial  has  been  given,  the  defendant 
cannot  move  until  the  third  term  after  that  in  which  issue  was 
joined,  inclusive  thereof;  and  this  although  the  issue  was 
joined  sufiSciently  early  in  the  first  term  to  have  given  notice 
of  trial  at  the  sittings  in  or  after  that  term;(n)  and  therefore 
in  a  town  cause,  where  the  issue  was  joined  on  November  1 1, 
a  motion  in  the  following  Hilary  Term  was  discharged,  the 
plaintiff  not  having  given  notice  of  trial,  (n)  When  a  town 
cause  has  been  made  a  remanei  from  the  sittings  after  Easter 
Term  to  the  sittings  after  Trinity  Term,  and  the  plaintiff  has 
then  made  defatdt,  the  defendant  may  move  for  judgment  as 
in  case  of  a  nonsuit  in  the  Michaelmas  Term  following ;  and 
the  Court  said  there  was  a  material  distinction  in  this  respect 

(/)  1  Sellon  Pr.  408,  cites  HaU  ▼.  (k)  t  Chitt^*s  Rep.  S44;  Tidd,  764. 

Buchanan,  4  Term  Rep.  557 ;   t  Term  (i)  Isaac  v.  Gitodman,  t  DowL  54  -,  1 

R.  734;   Anonynunu,  3  Dowl.   1S2;   SS  Cr.  &  M.  494;  Freedy  it.  hUicfarUm9,  ^ 

Arch.  K.  B.  4tb  ed.  912.  note  (a).     But  Dowl.  «16 ;  Marshall  v.  FaHa-,  2  DowL 

note  that  the  Keg.  Hil.  20  &  21.  Car.  2.  228;  2  Cr.  &  M.  2iS. 

there  referred  to,  only  orders  that  issues  (h)  Howtett  v.  PowUtt,  8  Bing.  872 ;  1 

joined  of  My  former  term  shall  be  tried  M.  &  Scott.  355  ;  1  Dowl.  263,  S.  C. 

the  first  or  second  sittings  of  every  term  (I)  Tidd.764. 

peremptorily.  (m)  MarihaU  ▼.   Fader,  2  Cromp.  & 

(£)  See  the  decision  in  tiie  Exchequer,  M.  213 ;  t  Dowt  228,  S.  C. 

Wingrwe  ▼.  Hodi^n,  S  Dowl.  379,  potf ;  (n)   Munt  y,    Tremamoud^,  4  Term 

and  2  Arch.  K.  B.  4tb  ed.  912 ;  Ammy-  Rep.  557 ;  bat  see  Frumptau  ▼.  Fapu,  it 

mouM,  t  Dowl.  122.  Bla.  65,  cantru ;  Tidd,  759,  764. 
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between  town  and  country  causes,  (o)    But  when  a  town  cause.  CHAP.  xxiv. 
is  delayed  by  the  general  course  of  business ^  or  it  is  not  tried   as^h^casb^f 
in  consequence  of  the  non-attendance  of  special  jurymen,  and      Nonipit, 
of  neither  party  praying  a  tales,  it  is  otherwise.  (/>) 

In  a  country  cause  a  plaintiff  is  not  bound  to  give  notice  of  In  country 
trial  till  the  term  succeeding  that  in  which  issue  is  joined;  (9)  ^^'^' 
and  if  he  have  not  given  such  notice,  the  defendant  cannot 
move  for  judgment  till  after  the  second  assizes  after  the  issue 
was  joined,  (r)  But  if  issue  be  joined  (although  only  two  days) 
before  an  issuable  term  (as  in  Easter  term,  or  in  its  vacation, 
two  days  before  Trinity  term,)  the  plaintiff  is  bound  to  pro* 
ceed  to  trial  at  the  very  next  assizes^  whether  or  not  he  has 
given  notice  of  trial;  and  if  he  do  not  then  try,  the  defendant 
may  in  the  following  term  move  for  judgment  {s)  But  if  the 
issue  be  not  joined  until  on  or  after  the  first  ^lslj  of  an  issuable 
term,  then,  unless  the  plaintiff  has  given  notice  of  trial  for  the 
next  assizes,  the  defendant  cannot  move  for  judgment  till  the 
term  after  the  second  assizes,  or  the  third  term,  whether  the 
issue  had  been  entered  or  not.  (0  If  the  plaintiff  give  notice 
to  try  at  any  assizes,  then  if  he  do  not  accordingly  try,  the 
defendant  may,  in  the  term  following  the  assizes,  move  for 
judgment.  («)  If  the  country  cause  be  made  a  remanet,  from 
the  pressure  of  business,  or  without  the  plaintiff's  default,  in 
general  no  motion  for  judgment  as  in  case  of  a  nonsuit  is 
sustainable,  the  plaintiff  having  once  taken  down  the  cause.  (^) 
Where  issue  was  joined  in  June,  and  the  trial  had  been  or- 
dered to  take  place  in  the  Sheriff's  Court,  and  there  had  been 
two  distinct  sittings  in  the  Sheriff's  Court  (which  it  was  insisted 
by  the  defendant  ought  to  be  deemed  equivalent  to  two  as- 
sizes), Parke,  B.  held  otherwise,  and  that  a  motion  for  judg- 
ment in  Michaelmas  term  was  too  early ;  though  if  the  plain- 
tiff had  given  notice  of  trial  he  would  have  waived  his  right  to 
the  full  time;  but  intimated  that  the  Court  would  consider 
whether  in  future  a  country  cause  before  a  sheriff  should  not 
be  put  on  the  same  footing  as  a  town  cause,  as  both  are  now  in 

(o)  6  Bar.  &  Cres.  15t ;  t  B.  &  Aid.  CnmUy  ▼.  Dean,  1  Crom.  &  J.  18. 

709;  Tidd,  763.  (0  W-  «*W.  note  (6),  ciUng  Jervis'i 

(p)  9  Bar.  &  Cres.  769.  Rules,  60,  note  («)  ;  CrouAy  v.  Dean,  1 

(f)  t  Term  R.  734;  and  tee  t  Biog.  Crom.  &  J.  18;  Simon  ▼.  Folkingham,  1 

360.  Tyr.  501,  id.  note  (c),  referring  to  Miller 

(r)  Id. ;  9  Moore,  687 ;  1  Cromp.  &  J.  ▼.  Ha$aU,  Trin.  T.  9  Geo.  4;  Supplement 

1 8 ;  MiUer  v.  HataU,  T.  T.  9  G.  4 ;  Tidd,  to  Tidd,  764. 

Supp.  13d,  ied  qium,  (u)  Tidd,  764. 

(j)  WUlianu  v.  Edwardi,  3  Dowl.  183.  (*)  3  Term  R.  1 ;  3  Bing.  499 ;  6  B* 

Eicbeqner,  pott;  Spim  r,  Parlar,  and  £c  Cres.  1SB5;  Tidd,  763* 

VOL,  III.  8  B 
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CHAP.  XXIV.  effect  in  the  same  situation,  (y)    Where  the  pUuoiiff  made  it- 
AS  IN  cA^p'or    ^^  ^  proceeding  to  trial  at  the  summer  assizes,  pursaant  to 
NowmiT.      big  notice,  and  in  the  following  Michaelmas  term  tha  defend- 
ant moved  for  and  obtained  costs  of  the  day,  and  the  plabtiff 
did  not  give  notice  of  trial  or  try  at  the  following  spnog  as^ 
sizes,  it  seems  to  have  been  doubted  whether  the  defendam 
was  not  premature  in  bis  motion  in  the  subsequent  Easts 
term.(ar) 
In  the  Common      Jn  the  Common  Pleas  the  practice  is  stated  to  be  that  in  a 
FieM.  ^^^  cause  the  plaintiff  is  obliged  to  give  notice  of  trial  im  tin 

same  term  in  which  issue  is  joined,  if  it  was  so  joined  earlj 
enough  in  the  term  to  give  such  notice,  (a)  and  that  if  he  ds 
not,  or  if  he  give  notice  of  trial  and  do  not  proceed  to  trial  m 
pursuance  of  his  notice,  the  defendant  may  move  for  jadgmeol 
in  the  next  term ;  (b)  but  that  if  issue  be  joined  so  late  in  the 
term  that  notice  of  trial  cannot  be  given  in  that  term,  the 
plaintiff  has  the  whole  of  the  next  term  to  try  bis  cau«e,  and 
the  defendant  cannot  move  for  judgment  until  the  tbifd 
term.  (A) 

In  country  causes  the  plaintiff  is  not  bound  to  try  at  the  next 
assizes  after  issue  joined,  and  the  defendant  cannot  move  fin 
judgment  until  the  third  f  erm,  (e) 
In  the  Ezche-        /^  the  Exchequer y  the  rule  has  recently  been  stated  to  bcv 
qoen  ^^^  u  iij  ^  l^^jj  cause  the  plaintiff  has  the  whole  of  the  tera 

**  after  that  in  which  issue  is  joined  to  try.  There  is  no  de» 
<'  fault  till  the  third  term.  Th^re  must  be  a  defigiult  Yea 
*^  may  come  the  term  next  after  that  in  which  the  issue  was 
**  joined,  if  notice  of  trial  has  been  given  and  no  trial  acoord* 
*'  ingly ;  but  not  till  the  following  term,  if  no  notice  has  been 
**  given/'  (d)  In  that  case  the  issue  had  been  joined  in  July, 
1833,  and  delivered  in  October  following,  but  without  any  no- 
tice of  trial,  and  a  motion  for  judgment  was  made  in  the  iA* 
lowing  Hilary  term,  which  the  Court  considered  premature, 
saying  it  was  quite  clear  that  a  defendant  had  no  right  ta 

(y)  Buitervmih  ▼.  CraUret,  3  Dowl.      the  plaintiff  bat  the  whole  of  the  neU 
184 ;  BeghU  V.  GrenvxUt,  3  DowK  238,      term  after  issue  is  joined  to  trj  bts  < 


led  quitre;  and  see  Maddeley  v.  Batty,  8  in,  Bakgr  v.  Newman,  1  Hen.  Bla.  ISS." 

Dowl.  S05.  (6)  2  Arch.  C.  P.  251,  dtet  Fram^m 

(i)  Moieley  ▼.  Clark,  2  Dowl.  66.  v.  Payns,  1  Hen.  Bit.  65 ;  t  Hen.  BU. 

(a)  2  Arcb.  C.  P.  251,  refers  to  Reg.  538  ;   2  New  Rep.  397. 

Mich.  T.  1834,  XXI.  but  which  contoiqs  (r)  2  Bing.  360;  9  Moore,  687. 

no  such  regulation.    In  1  Seliun's  Prao.  (d)  Per  Sajley,  B.  and  Vattghan,  B. 

408,  however,  the  same  practice  is  stated  after  consulting  rarke,  B.  and  l^cletfi, 

as  distinguishable  from  that  in  K.  B.  and  J.  in  Wingrove  ▼.  Hodmm,  t  DowL  99; 

Frampton  ▼.  Payne,  1  Hen.   I3Ia.  65,  is  Ammymoui,  2  DowL  ttt,  8.  P. 
referred  to ;  but  then  it  is  added,  "  but 
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move  until  the  third  term  after  issue  joined*  unless  notice  of  CHAP,  xxiv, 
trial  had  been  given,  (e)  as  ik  casb  or 

In  another  case,  where  the  issue  had  been  joined  in  Trinity      ^°'^'°'^' 
term  and  notice  of  trial  given  for  the  first  ^iUing  in  the 
following  Michaelmas  term,  but  the  cause  had  not  been  a^t 
down,  the  Court  refused  a  rule  for  judgment,  saying, ''  You 
*'  cannot    move   in  the  same   term   in  which   default   was  « 
**made."(/) 

In  the  Exchequer  it  was  held  that  where  issue  was  joined  in 
a  town  cause  in  the  term»  and  notice  of  trial  was  given  for  4 
sitting  in  it,  but  was  countermanded,  it  was  premature  to  move 
til  the  §ame  imrm  for  judgment  as  in  case  of  a  nonsuit,  on  an 
affidavit  that  the  plaintiff  had  given  notice  of  trial  and  neg-* 
lected  to  proceed  to  trial  {g) 

We  have  seen  that  judgment  as  in  case  of  a  nonsuit  is  to  be  Of  farther  pro- 
given,  wdesM  the  said  judge  or  judges  shall  upon  just  cause  and  ^tiiXJjudg- 
reasonmble  terms  aUow  any  further  time  or  times.{h)  Firsi^  are  "^ut  as  in  cue 
to  be  considered  what  excuses  or  circumstances  have  been 
considered  a  just  cause.    Secondly,  what  is  not  jusi  oause^ 

In  general  a  slight  cause  or  ground  of  excuse  for  not  trying  I.  what  a  saffi- 
is  deemed  sufficient  on  the  first  default,  but  there  must  be  c*^>>^^^"*^* 
some,  and  if  not,  the  defendant  is  not  bound  to  accept  a 
peremptory  undertaking,  and  the  motion  for  judgment  will  be 
absolute,  (t)  Where  an  action  was  brought  for  false  imprison-^ 
ment,  and  the  defendant  afterwards  indicted  the  plaintiff  for  an 
assault,  charged  to  have  been  committed  at  the  time  the  plain- 
tiff was  imprisoned,  a  motion  for  judgment  was  discharged  with  - 
costs,  the  Court  saying  it  was  not  reasonable  to  expect  that  the 
plaintiff  should  proceed  with  his  action  whilst  the  defendant's 
proceedings  relating  to  the  same  subject-matter  were  still 
pending,  {k)  And  where  pending  an  action  against  a  supposed 
acceptor  the  drawer  paid  the  amount  of  the  bill  and  the  costs 
of  the  action  against  himself,  that  fact  was  held  to  be  a  suffi- 
cient answer  to  the  acceptor's  motion,  although  he  denied  his 
liability;  and  the  Court  said  that  he  was  not  entitled  to  require 
a  peremptory  undertaking,  and  he  might  try  by  proviso ;  (/) 

(e)  Id,  ibid. ;  ud  quttre,  was  not  the  (t)  Per  Cariam  in  NiehoU  ▼.  CoUtng' 

isiue  to  be  considered  as  of  Trinity  term,  wood,  2  Dowi.60 ;  Cleasby  ▼. Poolers  Dowl* 

and  if  so,  was  tM  Hilary  the  third  term  1  16S«  S.  P.  pntt,  79S,  note  (u). 

(/}  Prudy  V.  Macfarlane,  t  Dowl.  (k)  Long  ▼.  Hutchint,  1  Hodge's  R. 

316;  and  8ee!iBf;6M  ▼.  GrenviUt,  t  Dowi.  56;  S  Dowl.  414,  S.  C. 

238.  (I)  Monk  v.  Bonhan,  f  Cmro.  &  M. 

(g)  Immet  ▼.  Goodman,  3  Tyrw.  Rep.  430;   t  Dowl.  ^36;  4Tyr.  312,  S.  C; 

569 ;  see  Reg. Gen. Easter,  5  G.4;  11>r.  hot  see  ante,  740,  note  (g),  where  it  ap- 

Rep.  1,  App.  XII.  pears  that  to  prevent  the  costs  of  a  trial 

{h)  Ante,  784;  14  G.  9,  c.  17,  sect.  1.  by  proviso  a  plaintiff  mast  pay  custSi  sup- 
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CHAP.  XXIV.  and  where  a  plaintiff  lias  once  taken  down  his  cause  to  trial  at 
Judgment     ^^  assizes  when  it  was  made  a  remanet.  the  defendant  cannot 

AS  W  CASE  0»,.,..,  ,,  t..rt» 

NoNSfiT.  obtain  his  judgment,  although  the  plamtin  gave  a  subsequent 
notice  of  trial,  on  which  he  took  no  steps,  (m)  So  where  the 
plaintiff  has  once  taken  his  cause  to  trial  and  been  nonsaited, 
which  was  afterwards  set  aside,  the  defendant  cannot  moTe  for 
judgment,  but  should  try  by  proviso.(ii)  And  where  a  plaintiC 
at  the  request  of  the  defendant's  attorney,  delayed  the  trial, 
it  was  held  that  the  defendant  could  not  move  for  judgment, 
and  his  application  was  discharged  with  costs,  (o)  So  where 
a  defendant  took  out  a  summons  for  putting  off  the  trial,  and 
at  the  instance  of  the  defendant  the  hearing  stood  over  from 
the  12th  to  the  19th  of  March,  and  the  plaintiff  then  thinkiog 
he  might  be  put  to  inconvenience  in  getting  ready  for  trial  if 
the  order  was  refused,  countermanded,  it  was  held  that  the 
defendant  could  not  move  as  upon  a  default  of  the  plaintiff,  (p) 
And  it  is  a  sufficient  excuse  and  answer  to  a  motion  for  jodg* 
ment  for  not  proceeding  to  trial  pursuant  to  notice,  that  the 
cause  was  withdrawn  in  order  to  obtain  a  special  jury,  counsel 
having  advised  that  it  would  be  imprudent  to  try  by  a  common 
jury,  and  the  defendant  was  compelled  to  accept  a  peremptory 
undertaking.  (;)  And  it  is  a  general  rule  that  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  will  not  be  made  absolute  while 
it  sufficiently  appears  to  the  Court  by  affidavit  that  any  thing 
remains  due  under  an  agreement  between  the  parties  to  pay 
by  instalments,  (r) 

mat  iMi  a  raf-  What  is  not  a  just  cause.  An  affidavit,  in  answer  to  the 
ficicDtcaoK.  defendant's  motion,  stated  that  an  agreement  had  been  entered 
into  between  the  parties  on  certain  terms,  which  had  been  per- 
formed, and  that  the  suit  was  determined,  each  party  to  pay 
his  own  costs,  is  not  sufficient,  for  the  plaintiff  should  have 
made  a  separate  motion  to  stay  the  proceedings,  and  the  Comt 
required  the  plaintiff  to  give  a  peremptory  undertaking.  («) 
Nor  is  it  any  excuse  that  the  action  was  brought  by  an  attor- 
ney without  the  plaintiff's  authority,  for  the  plaintiff's  remedy 
is  against  the  attorney,  and  his  misconduct  is  not  to  atEdct  the 


posing  the  defendant  really  has  a  dtrfence  arrangemenU  precluding  adelendaot  fisa 

on  the  ground  of  fi>rgery.  moving. 

(m)  Gilbert  v.  Kirkland,  2  Dowl.  153.  (p)  Rendell  v.  BaUt^,  S  Do«L  llS, 

in)  AJdejf  r,  Flaxman,  2  Dowl.  697.  (9)  Webber  v.  Roe,  3  DowL  389. 

(0)  Jenkint  r,  Ckarity,  2  Dowl.  197 ;  (r)  Ancnymoia,  I  Tjr.  Rep  378. 

Dae  ▼.  Lord,  t  Dowl.  419;    and    see  (<)  Greenf/iH/«  ▼.Ntm»,  lGale,46,i(^ 

Dutofies  V.  Oroii,  2  Cromp.  &  J.  466  as  to  qu^e. 
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defendant  {t)     And  it  is  no  excuse  that  the  plaintiff  being  CHAP.  XXIV. 
insolvent  had  neglected  to  supply  his  attorney,  and  therefore  j^/xi5^"e  o» 
the  latter  withdrew  the  record;  and  although  the  plaintiff     Nqwuit. 
offered  a  peremptory  undertaking,  the  Court  made  the  rule 
for  judgment  absolute,  saying  it  was  a  good  answer  for  the 
attorney,  but  not  for  the  client,  and  there  must  be  some  cause 
alleged  before  they  could  discharge  the  rule,  (tf )  otherwise  it 
would  repeal  the  statute. 

The  circumstance  of  the  defendant  having  since  the  Reg* 
Gen*  Hil.  Term,  2  W.  4,  unnecessarily  ruled  the  plaintiff 
to  enter  the  issue,  is  no  ground  of  opposition  to  his  motion 
for  judgment.  (;r)  And  where  a  defendant  is  entitled  to  move 
for  judgment  as  in  case  of  a  nonsuit  he  is  not  deprived  of  his 
right  to  move  by  the  plaintiff's  giving  notice  of  trial  before  the 
motion;  and  therefore  on  such  motion  the  plaintiff  must,  at  all 
events,  give  a  peremptory  undertaking,  (y)  And  where  an  action 
of  ejectment  was  brought  on  certain  breaches,  and  money  was 
paid  into  Court,  as  to  that  for  nonpayment  of  rent,  and  the  plain* 
tiff  took  it  out,  and  did  not  proceed  to  trial,  the  defendant  is 
entitled  to  move  for  judgment,  unless  the  plaintiff  gave  notice 
that  he  had  abandoned  all  further  proceedings ;  but  the  Court 
recommended  a  stet  processus  and  reference  to  the  master,  to 
say  whether  the  plaintiff  CTight  to  pay  any  costs  for  not  pro- 
ceeding to  trial  upon  the  remaining  breaches,  (z)  And  if  a 
plaintiff,  knowing  the  insolvency  of  the  defendant,  declare 
against  him  on  being  ruled  to  prevent  nonpros,  and  afterwards 
discharge  a  rule  for  judgment  as  in  case  of  nonsuit  by  giving  a 
peremptory  undertaking,  the  Court  will  not  afterwards  dis- 
charge the  same,  for  he  should  have  applied  to  the  Court  or 
discontinued  at  an  earlier  stage,  {a) 

"And  recuonable  terms^  The  statute,  it  will  be  observed,  of  Fcmriptoty 
allows  an  extension  of  time  once  or  even  oftener,  if  just  cause  Undertaking*, 
appear,  and  upon  reasonable  terms,  (i)  The  latter  usually  are 
tbe  giving  a  peremptory  undertaking  to  try  at  the  next  or  other 
named  opportunity ;  and  if  by  any  unforeseen  accident  a  trial 
then  be  prevented,  such  undertaking  may,  upon  reasonable 
terms,  be  enlarged^  so  as  to  allow  the  plaintiff  to  try  at  a 
subsequent  time.  To  excuse  a  trial  pursuant  to  a  peremptory 
undertaking,  a  still  stronger  cause  or  reason  must  be  made 

(<)  Jiwudry  t.  Newman,  1  Crom.  M.  &         (y)  Smedlejf  v.  Chrittie,  9  Dowl.  15«. 
Bos.  40«.  (f )  Doe  V,  Towj^ood,  t  Dowl.  404. 

(tc)  C/ensiy  ▼.  TooUt  5  Dowl.  16t.  (a)  Cunidnfiham  t,  Bmm,  1  Tjrr.  i; 

{*)  Sargetmt  ^.Jana,  t  DowL  4iO.  {b)  Ante,  7  81.  r^  1 
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CHAP.  xxtv.  appear  tban  in  the  first  instance,  and  the  discovery  just  before 

As?H  CA4E0J  ^^^^  ^"*^1  Would  otherwise  have  taken  place  that  the  dedaratioa 

^o^^v"'     required  amendment,  and  that  a  proposal  to  refer  was  going 

on,  and  therefore  the  notice  of  trial  at  the  next  assizes  iras 

countermanded,  were  held  inadequate  excuses.  (6) 

Plaintiff's  mo-  When  the  plaintiff  has  not  tried  according  to  fais  nnder- 
xLodert^ingf^  taking,  in  consequence  of  the  absence  of  a  material  witness, 
then,  in  order  to  prevent  the  rule  being  absolute,  he  is  to  antici^ 
pate  the  application  of  the  defendant  b;  moving  to  enlarge  his 
peremptory  undertaking  until  a  subsequent  sitting  or  assizes; 
and  the  affidavit  in  support  of  such  motion  need  not  state  the 
name  of  the  absent  witness ;  and  the  Court  said  it  might  be 
often  very  dangerous  and  inconvenient  to  name  the  witness, 
though  on  a  second  default  it  is  necessary,  {c)  Where  a  plaio- 
tiff  has  given  a  peremptory  undertaking  but  not  by  rule,  the 
rule  for  judgment  as  in  case  of  a  nonsuit  for  not  fulfilling 
that  undertaking  is  nisi  in  the  first  instance,  {d) 

(h)  Hainei  V.  Tavlot,  t  Dowl.  644.  (d)  Vtkhu  ▼.  5ne/i,  t  DowL  411. 

(c)  Montfort  ▼•  iond,  ft  DowL  405. 
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CHAPTER  XXV. 

or  THB  JURY  AMB  JURY  PROCESS,  VIEW8|  AND  THE  MISI  TWQB 

RECORD. 


I.  Of  the  necessity  for  inquiry  re- 
specting the  qualification  of 

each  juror 795 

II.  Of  the  jury  process  in  general  796 
*     Form  or  venire  facias  jura- 
tores 797 

distringas  juratores .  •     id. 
Habeas  corpora  jura- 

torum   . . . . ; 798 

Of  the  venire  facias  in  parti- 
cular      id. 

Of  the  distringas  and  ha- 
beas in  particular id. 

The  practice  in  issuing  and 


proceeding  on  each  ,-•  •  •  799 
Of  the  panels  of  jurors. ...  id* 
What  communications  with 

jurors  improper •  •  •  800 

Of  special  juries     801 

III.  Ofaview  ...« i..  805 

IV.  Of  the  record  of  nisi  pnut   ••  804 

Prescribed  form  of id* 

'  Suggestions  in,  when  neces- 
sary         id* 

Of  making  up  and  passing 
record 805 

Times  of  entering  same  with 
marshal,  8tc •  806 


The  qualification  of  jurors  and  the  ^tir^  process  are  princi-  CHAP.  XXV. 
pally  governed  by  stat  6  Geo.  4,  c.  60,  which  repeals  and  con-  .  '^''"p*^" 


sohdates  most  of  the  previous  statutes  on  the  subject.     The  _^  ^ 

«  .  ,  .  ,     .  ,  ,  .  .11  ,      P         1  .      Of  the  necessity 

faistory  and  practice  relating  to  these  subjects  will  be  iound  m  for  inquiries  re- 

the  works  referred  to,  (a)  and  the  latter  demands  much  more  '^Jficf  ,ions 

attention  than  has  usually  been  given  to  it,  and  the  statute  in  &c.  of  each 

particular  should  be  well  considered ;  (b)  at  all  events  more  '^"'°^* 

care  and  attention  should  be  devoted  to  the  examination  of  the 

panel  of  common  jurors  and  list  of  special  jurors,  and  in  adequate 

time  before  the  trial,  full  inquiries  should  be  made  into  all  cir^ 

cumstances  which  might  render  any  one  or  more  of  such  jurors 

unfit  to  try  the  cause;  so  that  if  any  objection  exists  care  be 

taken  to  prevent  that  person  being  sworn  on  the  jury ;  because 

if  his  interest,  opinion,  or  prejudice,  should  be  adverse  to  the 

client,  either  may  occasion  the  loss  of  the  verdict,  or  if  he 

should  be  too  favourable  to  the  client,  and  the  latter  obtain  the 

verdict,  it  might  on  that  ground  be  set  aside,  even  though  it  be 

sworn  that  such  juror  wished  to  find  a  contrary  verdict,  (c) 


(a)  3  Bla.  Com.  chap.  33;  Tidd,  9th 
ed.  777  to  795  ;  8ol  to  858  ;  1  Arch.  K. 
B.,  4lh  ed.  306  to  313  ;  id,  348  to  355  ; 
1  Chitty's  Grim.  Law,  ^d  ed.  500  to  551. 

(6)  See  Chitty's  Col.  Stat  627  to  643, 
and  notes. 


(c)  We  have  seen  that  it  has  been  con- 
sidered that  a  judge,  and  a  fortiori,  a 
juror,  ought  not  to  interfere  in  a  cause 
where  the  nephew  even  of  his  deceased 
wife  is  a  party,  anJttt  vol.  iii.  9 ;  and  any 
relationship^  even  more  distant  than  the! 
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CHAP.  XXV.  Ample  time  is  afforded  as  regards  common  jurors,  by  the  enact- 
j/hy'procms.  ment  in  6  Geo.  4,c.  50,  sect.  19,  that  the  sheriff  shall  make  out 
a  list  of  jurors  and  keep  the  same  in  the  office  of  his  under- 
sheriff,  for  the  gratuitous  inspection  of  the  parties  to  the  action 
and  their  respective  attornies,/or  seven  days  at  least  before  the 
sitting  of  the  next  Court  of  assizes  or  nisiprius.  By  due  in- 
quiry of  the  client  and  his  witnesses  into  the  circumstaiioes  in 
which  each  juror  may  stand  with  reference  to  the  cause,  many 
extraordinary  and  unexpected  verdicts  might  be  avoided,  (d) 


n.  Op  the  The  proceedings  to  summon  a  jury  to  try  a  cause  sre^  first, 
IK  oxN£RAx..  the  writ  of  venire  facias  juraiores,  and  secondly ^  in  K.  B.  and 
Exchequer,  a  writ  of  distringas  juratores,  and  in  C.  P.,  in  liea 
of  that  writ,  a  m\to{  habeas  corpora  juratorum,  each  of  which 
is  directed  to  the  sheriff;  and  the  former  commands  him  to 
return  twelve  good  and  lawful  men  of  the  body  of  his  county, 
qualified  according  to  law,  and  not  as  heretofore  any  hHrndred- 
ors;{e)  and  sect.  15  enacts,  that  the  sheriff  shall,  upon  his  re- 
turn of  such  writ  of  venire  facias^  annex  a  panel  of  not  less 
than  forty^ght  jurors,  containing  the  names  alphabeticaBy 
arranged,  together  with  the  places  of  abode  and  additions  of 
such  jurors,  and  it  is  provided  that  in  the  writ  of  habeas 


ninth  degree,  is  eren  grouud  of  challenge     that  in  Ireland  leases  for  the  lives  of  t«« 
to  a  juror.    In  Dowaeay -^^  CtAonel  BtrkB-     or  three  named  persons  are  a 


r,  on  a  motion  for  a  new  trial,  argued  in  tenure.    On  a  recent  trial  there  of  so  ia- 

.  B.  in  Trinity  Term,  a.  D.lStf?,  in  an  dictment  for  an    atrocioas  nafdcr*  tii* 

action  for  crim.  con.  it  appeared  that  tlie  judge  observed  to  the  jury*  that  the  case 

plaintiff  was  a  bankrupt  and  had  obtained  was  unhappily  so  clear,  that  perhaps  tbey 

his    certificate,    and    was    consequently  would  consider  it  unnecessary  for  hiaa  «s 

clearly  entitled  to  receive  for  his  own  use  sum  up  the  evidence,  whereupoo  all  the 

the  £1000  recovered  by  the  verdict,  yet  jury  said  certainly.  But  one  of  ihemaasd, 

the  Court  made  abMlnte  a  rule  for  a  new  as  it  was  a  case  of  life  and  death,  it  i 


t 


trial,  merely  because  it  appeared  that  one      be  most  decent  to  retire  to  couaidrr  of 
of  the  special  jurors  was  the  plaintifft  af-      their  verdict.    Upon  which  the  jary  ^i 


sjf  itM,  (and  although  it  was  sworn  that  he  closeted    for  a  considerable     tia 

pressed  his  co-jurors  to  find  a  verdict  for  joror  who  had  proposed  the  retiring. « 

only £760  damages),  saying  that  although  daring,  that  however  clear  the  one  aii, 

the  joror  had  no  legal  or  beneficial  in-  seem,  he  could  never  bring  hia  miad  ta  a 


terrst  in  the  verdict,  still  there  might  be  a  verdict  of  guilty  ;   at  length 

feeling  to  increara  the  amount,  and  that  jurors  said,  that  if  he  would  assign  rngmi 

it  was  essential  that  every  juryman  should  reason  they  would  concur ;  upon  which  he 

be  whoUyfreef  even  from  nupieion  of  bias  exclaimed,  why,  '*  He's  (Aelot  Uft  m  m§ 

and  bcomneesceptionemujares.    It  may  be  lease  ;"  and  be  with  the  rest  of  the  joQ* 

scarcely  practicable  to  discover  every  se-  whose  estates  were  of  sinilar  letiaie.  m 

cret  ground  of  influence,  but  still  an  active  the  astonishment  of  the  crowded  Oart» 

practitioner  should  exert  every  possible  immediately  delivered    their  iinaaimsns 

inquiry  so  as  to  exclude  any  questionable  verdict,    Jvot    Gitiky*      The   numttem 

juror,  and  if  any  suspicion  exist  of  the  grounds  of  challenge,  either  to  the  anay 


partiality  of  any  particular  juror,  it  is  or  to  the  poll,  and  especially  those  j 

not  necessary  Jormaily  and  publicly  to  a/ec<uin,  will  be  found  in  the  works  hc&ae 

challenge  him,  but  the  counsel  retained  in  referred  to. 

the  cause  may,  by  pritvits  intimation  of         (c/)  1  Slark.  £v.477,n.  (a). 

the  objection,  prevent  the  objectionable  (e)  6  Geo.  4,  c.  bO,  sect  15. 

juror  from  beuig  sworn.    It  is  well  known 
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porajuraiorumy  or  distringas^  subsequent  to  such  writ  of  venire  CHAP.  XXV, 

facias,  it  shall  not  be  requisite  to  insert  the  names  of  all  the  Juby'procem. 

jurors  contained  in  such  panel,  but  it  shall  be  sufficient  to  in- 

sert  in  the  mandatory  |yirt  of  such  writs   respectively  these 

words,  **  the  bodies  of  the  several  persons  in  the  panel  to  this 

writ  annexed  named/'  or  words  to  the  like  import,  and  to  annex 

to  such  writs  respectively  panels  containing  the  same  names  as 

were  returned  in  the  panel  to  such  venire  facias,  with  their  places 

of  abode  and  additions;  and  it  has  been  recently  decided,  that 

unless  a  panel  be  annexed  as  well  to  the  distringas  or  habeas 

corpora  Juratorum  as  to  the  venire,  a  writ  of  error  coram  nobis, 

in  case  the  plaintiff  should  obtain  a  verdict  on  such  defective 

proceeding,  would  be  sustainable,  (e)    The    usual  forms  of 

the  writs  are  stated  in  the  note.  (/)    The  history  and  full 


(e)  Bogmr.Smiih,  1  Adol.  &  El. 772 ;  3  Nev.  &  Man.  77S. 


(/)  William  the  Foorth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Venire  facias 
13ritain  and  Ireland,  King,  Defender  of  the  Faith.    To  the  Sheriff  [or  **  Coroner"]  juratoreiiu 

of ,  [or  **  to and elisors  duly  appointed  in  this  behalf,"]   greeting.  K.  B.* 

"We  command  you  that  you  ratiM  10  comB  before  us  at  Westminster/ortAwttft  [or  '*  on 

,"  making  the  writ  returno^ie  on  a  particular  day  before  the  trial]  twelve  good  and 

lawful  men  of  the  body  of  your  county,  qualified  according  to  law,  by  whom  the  truth 
of  the  matter  may  be  better  known,  and  who  are  in  nowise  of  kin  either  to  A.  B.  the 
plaintiff  or  to  C.  D.  the  defendant,  to  make  a  certain  jury  of  the  country,  between  the 
parties  aforesaid,  in  an  action  on  promises,  [or  "  of  debt,"  &c.  at  the  action  may  be,"] 
because  as  well  the  said  C.  D.  as  the  said  A.  B.,  between  whom  the  matter  in  variance 
is,  have  put  themselves  upon  that  jury,  and  have  there  then  the  names  of  the  jurors 
and  thu  writ.  Witness  [nam$  of  chief' juttiee]  at  Westminster,  the  —  day  of——,  io 
the year  of  our  reigo» 


William  the  Fourth,  [&c.  oi  in  lattfarm,']  to  the  Sheriff  of  — ,  greeting.    We  Distringas  jo* 
<:ommand  you  that  you  dittrain  the  several  persons  named  in  the  panel  hereunto  an-  ratures  in 

nexed,  [or,  if  it  be  a  tpedaljury,  "  that  you  distrain  S.  P.  of ,  I.  P.  of ,"  &c.  K.  B.f 

naming  them  as  in  the  maMter't  list,"]  jurors  summoned  in  our  Court  before  us,  as  between 
A.  B.  plaintiff  and  C.  D.  defendant,  by  all  their  chattels  in  your  bailiwick,  so  that 
iieilher  they,  nor  any  one  by  them,  do  lay  hands  on  the  same  until  you  shall  have 
another  command  frum  us  in  that  behalf,  and  that  you  answer  to  us  fur  the  issues  of 

the  same,  so  that  you  have  their  bodies  before  us  at  Westminster,  on [mahng 

the  diitrtfigw  returnable  on  the  first  particular  return-day  after  the  trial,']  or  before 
our  right  trusty  and  well  beloved  [the  name  of  the  chirf  justice,']  our  chief  justice, 

assigned  to  hold  pleas  in  our  Court  before  us,  if  he  shall^rst  come,  on  -*—  the 

day  of  — -,  [the  day  of  trial,]  at  the  Guildhall  of  the  city  of  London  aforesaid,  [or,  if 
in  Middlesex,  **  at  Westminster  Hall,  in  the  County  of  Middlesex,  aforesaid,"  or,  if  at 
the  assises,  '•  before  our  justices  assigned  to  take  the  assizes  in  your  county,  if  they 

shall, /irst  come  on  ,  [the  commission  day  of  the  assises,]  at    ,    [the  place 

where  the  assius  are  holden,]  in  your  said  county,"  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  to  make  a  certain  jury  between  the  said  parties 
in  an  action  on  promises  [or, "  of  debt,"  or,  as  the  action  is,"]  and  to  hear  their  judgment 
thereupon  of  many  defaults,  and  have  there  then  the  names  of  the  jurors  and  this  writ. 

IVitness ,  [name  of  chirf  justiee,]  at  Westminster,  the  —  day  of  — — ,  in  the 

— «  year  of  our  reign. 

*  See  tariations  and  forms  in  C.  P.  and  Exchequer,  Tidd's  Forms,  t89;  T.  Chitty's 
Forms,  160. 

t  See  other  forms  in  £xchequer|Tidd's  Forms,  283 ;  T.  Chitty's  Forms,  153. 
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CHAP.  XXV.  practice  relative  to  jiiry  process,  as  well  common  as  speciali  vi 
Jt»t*PiU)ciii.  *>«  collected  from  the  works  referred  to,  (g)  In  practice  the 
two  writs  of  Venire  and  Distringas,  or  Habeas  Corpora,  are 
issued  at  the  same  time,  tt  is  the  safer  course  to  have  each 
teiumed,  m  wett  as  a  panel  annexed  to  each,  so  that  both,  with 
the  two  panels,  may  be  afterwards  annexed  to  the  nisi  prius 
record  before  it  is  entered  with  the  marshal  {h)  At  the  same 
time  it  is  said  that  the  venire  is  not  used,  and  is  sued  oat  merelj 
fbr  the  purpose  of  having  it  allowed  in  costs  ;(f)  and  if  that 
were  so,  the  issuing  a  venire  should  be  abolished;  but  the  ob- 
servation was  made  before  the  passing  of  6  Geo.  4,  c.  50,  sect. 
13,  which  seems  expressly  to  require  that  writ  as  well  as  the 
distringas  or  habeas  corpora* 

The  Venire  Fi-  The  Venire  must  be  directed  according  to  the  award  of  it 
"^"tilSrT*^  on  the  issue  roll,  (*)  and  its  form  in  all  respects  not  altered  by 
^     "*         6  Geo.  4,  c.  60,  s.  13,  is  by  that  act  directed  to  be  in  the 

accutiomedform.    By  3  &  4  W.  4,  c.  67,  a.  2,  the  veniie,«x. 

cept  in  trials  at  bar,  may  be  tested  on  the  day  on  which  it  is 

issuedi  and  be  made  returnable/orMtcw'M. 

The  Diftr^^        The  dutringoB  juratores  in  K.  B*  or  Exchequer,  or  habest 
^B^l^      corpora  juratarnm  in  C.  P.  is  to  be  directed  the  same  as  the  T^ 
juratarum  in      nire  and  correspond  therewith,  and  is  to  be  tested  on  the  return 
particoitf.         j^y  of  the  venire,  and  in  causes  At  nisi  prius  may  be  rctumabk 
on  the  first  day  of  the  term  after  the  trial ;  or,  since  8  &  4  VV.  i 
c.  67,  sect,  2,  it  may  be  tested  in  term  or  vacation  on  a  day  sub- 
sequent to  the  teste  of  the  writ  of  venire  facias  juratores.(f) 

form  of  Uahai      WiHiam  the  Fourth,  [—  at  in  first  firm,  ante,  797,]  to  the  aheriff  of  — -,  P^H 

corpora  juratO'     W©  eomtiiand  you  that  jott  haw  l>efore  oar  justices  at  Weitminster,  on ,  l'**  ?5 

mm  in  C.  P*        gtntrai  teiwm  after  th$  trial  J  or  before  the  right  honourable  [the  fiame  tfthtch^ 
juUiee,'\  our  chief  justice  assigned  to  bold  pleas  in  our  Court  of  the  Beocfa,  bj  forte  a 

the  statute  in  such  case  made  and  provided,  if  he  shall  first  come,  on  the <1bt  • 

,  [the  day  tf  trial,]  at  the  Guildhall  of  the  city  of  London,   [or,  ^in  MidHoB^ 

"  at  Westminster  Hall,  in  your  county,'*  or,  if  at  the  amm,  "  before  oar  jwwrt 

assigned  to  take  the  assises  in  jour  county,  if  they  shall  first  come>  on ;  the  -^ 

day  of ,  [the  tommimon  day  tf  the  asn'tcs,]  at ,  pike  ptaeo  vkor§  tkt  •«* 

are  holden]  in  your  said  county,]  the  bodies  of  the  set eral  persons  named  io  tbf  pu«i 

anneied  to  this  writ,*    [or,  if  a  special  jury,  "  the  bodies  of  8.  P.,  of ,  T.  R-  ^i 

/*  &c.  naming  them  at  in  the  prothonotary't  paper,]  jurors  summoned  jo  g^ 

Court,  before  our  justices  at  Westminster,  between  A.  B.  plaintiff,  and  C.  D.  rfefentf- 
ant,  in  an  action  on  promffees,  [w,  *'  of  debt,"  or  at  Ae  plea  may  he,]  to  mkt  tw 

jury,  and  hare  there  thb  writ      Witness  ,  [the  name  of  the  c«jf  Jii«k»J" 

Westminster,  the  —  day  of  — ,  in  the  —  j'ear  of  our  reign, 

tg)  8  Bla.  Com.  chap,  f$,  of  the  trial  (h)  1  Arch.  C.  P.  [100]. 

by  jury  ;  Tidd,  9th  ed.  777  to  795 ;  1  (i)  1  Scllon,  4«7  j  1  Arch.  K.  B.  5W. 

Arch.  K.  B.  4th  ed.  S06  to  313;  1  Arch*  (fc)  1  Arch.  K.  B.  4th  ed.  W. 

C.  P.  £100],  154  to  160/  (0  3  &  4  W.  4,  c.  67,  sect,  f . 

*  And  this  is  indispensable,  Roien  v.  Smith,  1  Adol.  &  £1. 77S;  3  Ner.&  Mtf* 
779,  S»  C;  mte,  797,  note  (a).  ^  j 
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The  statute,  IS  Car.  S»  stat.  9,  e.  %  s.  6,  provided  that  it  shall  CHAP.  XXV. 
not  be  necessary  that  there  be  fifteen  days  between  the  teste  j/kVprocms. 

and  return  of  a  distringas.  

If  the  trial  stand  over  jfrom  one  sitting  to  another,  the  dU" 
iringas  or  habeas  corpora  must  be  reseated  previously  to  the 
sitting  to  which  it  stands  over,  otherwise  the  marshal  must  not 
insert  it  in  the  daily  list  of  causes  for  trial,  and  the  cause  cutl- 
not  be  tried ;  (w)  for  the  rule  Hil.  T.  4  W.  4,  reg.  18,  which 
dispenses  with  the  necessity  of  repassing  the  nisi  prius  record, 
does  not  dispense  with  the  reseating  of  these  writs,  but  enables 
a  judge,  on  an  exparte  application,  to  amend  the  day  of  the 
teste  and  return  of  the  distringas  or  habeas  corpora,  or  the 
clause  of  nisi  prius.  (n) 

In  practice  the  writs  of  venire  and  distringas  or  habeas  are  The  Practice, 
issued  at  the  same  time,  (o)  They  may  be  purchased  at  A 
stationer^s,  and  filled  up  by  the  plaintiff*s  attorney,  and  theu 
sealed  and  taken,  in  a  town  cause  to  be  tried  in  Middlesex,  to 
the  office  of  the  undersheriff  of  that  county  in  Red  Lion 
Square,  and  who  will  return  the  distringas  or  habeas.  It  is, 
as  we  have  seen,  safer,  and  best  accords  with  the  directions 
of  the  statute,  6  G.  4,  c.  50,  to  have  the  tenire  as  well  as  the 
distringas  or  habeas  returned,  and  a  panel  of  the  jurors  an- 
nexed to  each ;  (p)  at  all  events  a  panel  must  be  annexed  to 
the  latter,  and  if  omitted,  a  writ  ef  error  would  be  sustain- 
able, (q)  If  the  cause  is  to  be  tried  in  London,  similar  pro- 
ceedings are  to  be  adopted,  excepting  that  the  undersheriflTs 
or  secondary's  office  is  in  Coleman  Street.  In  country  causes, 
the  venire  is  to  be  taken  to  and  resumed  by  the  deputy  of  the 
proper  undersheriff  in  London,  and  the  distringas  or  habeas 
was  returned  by  the  undersheriff  in  the  proper  county,  or 
since  the  appointment  of  a  deputy  under  3  &  4  W.  4,  c.  4d, 
within  a  mile  of  Inner  Temple  Hall,  by  such  deputy,  (r)  and  to 
the  venire  as  well  as  the  distringas  and  habeas,  a  proper  panel 
is  to  be  annexed  in  pursuance  of  6  G.  4.  c.  50.  The  several 
writs  must  be  taken  to  the  proper  offices  in  sufficient  time  to 
enable  the  sheriff  to  summon  the  jury  in  proper  time  as  pre« 
sently  directed;  and  the  statute  6  G.  4,  c.  50,  seems  impera- 
tive, that  both  the  writs  shall  be  sent  to  the  undersheriff,  in 
the  case  of  common  jurors  ten  days,  and  in  the  case  of  special 


(m)  Keg.  East  T.  55  O.  5*  reg.  1|  (o)  1  Arch.  K.  B.  4  ed.  506, 506* 

Keg.  Mich.  6  G.  4  $  1  Arrh.  K.  B.  4Ui  ed«  (p)  1  Arch.  C.  P.  [100]. 

505,  509.  (})  Ante,  797,  note  («). 

(n)  1  Arch.  K.  B.  4  ed.  305.  (r)  Ante,  vol.  iu.  47.  ^        ^  ^ 
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CHAP.  XXV.  juries  ihree  days  at  least,  before  the  commission  day  at  tbe 
JvrtVrocess.  assizes,  {s)  If  a  cause  has  been  tried  and  a  verdict  taken  for 
the  plaintifiy  subject  to  an  award,  but  which  is  not  made  in 
time,  it  seems  that  such  verdict  must  be  cancelled  by  leave  of 
the  Court  before  the  plaintiff  can  again  proceed  to  trial,  and 
the  order  of  a  judge  to  amend  the  teste  of  the  distringas 
before  the  second  trial  will  not  suffice,  (t) 

Of  the  Panel,  The  Statute  6  G.  4,  c.  50,  regulates  the  conduct  of  the  she- 
joI^X'"*^  riff  as  to  lists  of  common  jurors,  and  his  conduct,  and  time, 
and  manner  of  summoning  them,  and  requires  the  sheriff  to 
annex  a  panel  to  the  venire,  and  also  to  the  distringas  and 
habeas,  (tt)  Such  panel  contains  the  name  and  additions  of 
residence  and  degree  of  trade  or  occupation  of  each  jnror 
alphabetically  arranged,  printed  on  a  long  narrow  slip  of 
parchment.  The  S5th  section  directs  that  common  jurors  shaB 
be  summoned  ten  days  before  the  day  of  attendance  on  ik 
circuits,  by  showing  to  the  man  to  be  summoned,  or  in  case  be 
be  absent  from  the  usual  place  of  abode,  by  leaving  with  some 
person  there  inhabiting,  a  note  in  writing,  under  the  band  of 
the  sheriff  or  other  proper  officer,  containing  the  substance  of 
the  summons ;  and  special  jurors  are  to  be  summoned  in  like 
manner,  three  days  at  least  before  the  day  on  which  they  are 
to  attend.  But  it  is  provided  that  jurors  for  London  or  Mid- 
dlesex shall  be  summoned  as  heretofore,  and  the  statute  con- 
tains enactments  relative  to  fines  for  nonattendance.(x) 


What  cororoQ*        It  has  been  held  that  the  circumstance  of  one  of  the  parties 

nications  with 
juron  improper. 


nicabons  wiih^^  verbally  or  in  writing  soliciting  one  or  more  jurors,  particularlj 


when  special  jurors,  to  attend  the  trial,  without  more,  is  not 
to  be  deemed  an  illegal  labouring  of  the  jury  to  find  a  teriid 
for  a  party,  (y)  But  although  it  may  be  natural  to  desire  that 
when  the  expense  of  a  special  jury  has  been  incurred  their 
attendance  should  ensue,  yet,  unless  the  attomies  on  Ao^ 
sicks  will  concur  in  a  joint  written  application  to  each  of  tbe 
special  jurors  requesting  their  attendance,  on  the  ground  that 
both  parties  wish  the  question  to  be  decided  by  gentlemen  of 
superior  intelligence,  yet  there  is  always  risk  of  an  exparte 

(f)  Chaltan  v.  Burfit,  1  Moore  &  Soott,  hnll,  1  Stra.  64S  ;  Co.  Lift  157;  lAif^ 

450.  K.  B.4ed.35S.    Id  a  case  oT  ipH  " 

(0  Evant  T.  Daviet,  3  DowK  786.  tbe  Hoaae  of  Lords,  July,  1859,  If^ 

(h)  Antt,  797,  n.  («).  Brougham  said  that  the  wJkiMf  njg^t 

(x)  See  tbe  enactments  and  cases  in  without  iroproprietj  request  an;  ptnkt* 

Chittjf's  Col.  Stat.  635,  636 ;  anic,  toI.  u.  lar  peer  to  attend,  but  that  it  ms  iupf^ 

397.  per  for  Counsel  so  to  interfere. 

Of)  Tidd,  9th  ed.  906;  SmU  ▼•  Tm 
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application  being  misunderstood ;  for  special  jurors  so  applied  CHAP.  XXV. 
to  have  been  known  to  resent  the  application  and  consider  it  jJ^^^^q^^^^^ 

either  as  an  imputation  that  they  would  neglect  their  duty  to 

attend  when  summoned,  or  attribute  it  to  improper  expecta** 
tion,  or  hint  that  the  juror  will  find  in  favour  of  the  party  so 
applying,  saying.  Why  otherwise  would  he  trouble  me  on  the 
subject?  At  all  events,  the  communicating  either  publicly  or 
privately  any  information  against  the  character  or  the  cause  of 
the  opponent,  to  one  or  more  of  the  jury,  would  endanger  the 
verdict  if  against  him,  (z)  and  even  be  punishable  as  a  grave 
misdemeanour,  (a) 

The  jury  act,  6  G.  4,  c.  50,  contains  the  principal  directions  Special  jary. 
relating  to  special  juries,  and  which  have  been  already  so  fully 
stated  in  other  works,  that  we  will  only  add  references  to  sub- 
sequent enactments  and  decisions.  (6)  It  having  been  held 
under  the  S4th  section,  that  a  judge's  power  to  certify  for 
costs,  viz.  that  the  cause  was  proper  to  be  tried  by  a  special 
jury,  only  extended  to  verdicts,  and  not  to  a  case  where  the 
plaintiff  was  nonsuited ;  (c)  the  3  &  4  W.  4,  c.  42,  extended  that 
power  to  nonsuits,  (d)  In  a  late  case  the  lord  chief  justice  de« 
clared  that  it  was  the  especial  duty  of  attomies  who  had  applied 
for  aspecialjury,to  take  care  and  attend,  and  be  provided  with, 
the  means  of  paying  to  each  special  juror  the  proper  fee  at  the 
proper  time ;  (e)  and  hence  it  is  not  the  duty  of  an  attorney  to 
apply  for  a  special  jury  unless  his  client  first  provide  him  with 
sufficient  money  for  the  purpose*  It  has  been  observed  that 
obtaining  a  rule  for  a  special  jury  is  a  common  mode  of  delay 
adopted  by  defendants,  as  they  can  in  general  gain  a  term  by 
i^;00  ^^  would  therefore  be  advisable  to  introduce  some 
restrictive  regulation,  as  either  the  leave  of  the  Court  or  a 
judge,  or  a  written  certificate  of  counsel  that  the  cayse  is  in 
his  judgment  fit  to  be  tried  by  a  special  jury.  To  avoid  this 
delay,  the  Court  will,  on  affidavit  of  admission  of  the  debt  by 
the  defendant,  or  other  strong  ground,  discharge  the  rule ;  (g) 
bat  the  Court  refused  to  discharge  a  rule  for  a  special  jury  on  ^ 
the  ground  that  the  defendant  had  obtained  it  in  June  1831, 
and  up  to  Michaelmas  term  following  had  omitted  to  strike 
the  jury,  although  the  cause  stood  for  trial  in  July,  (h)'    When 

(i)  Cotter  r.  Merest,  5  Brod.  &  Bing,  (d)  S  &  4  W.  4,  c.49,  sect  35. 

«7t;  7  Moore,  87,  S.C.;  Tidd,  966.  (e)  Per  Lord  Denman,  C.  J.  sitting 

(a)  The  King  r.  JoUiffe,  4  Term  Rep.  Middlesex  after  Triii.  T.  1855. 

S85.  (/)  1  Arch.  K.  B.  4th  ed.  Sl«. 

(6)  Tidd ;  1  Arch«  K.  B.  4  ed.  309  to  (g)  Cradodc  ▼.  Datris,  1  Chittr's  Rep. 

513.  176 ;  Doe  v.  Lorimer,  id.  236 ;  Bloxam  r. 

(e)  Wood  T.  Oreenwood,  10  Bar.  &  Broton,  4  Taont  470. 

Cres.  689.  (h)  Andrtwt  ▼.  Thamttm,  8  Bing.  6%^  ^  GoOQIc 


ffOH  QV  THB  ;fwt 

CHAP.  xxy«  H  is  obvious  tbat  the  application  for  a  special  jury  is  for  dabj, 
jv^"^\^oc99,  ^^®  chief  justice  or  judge,  who  would  try  the  cause,  may  be 

applied  to  for  hia  order  that  the  cause  shall  be  tried  at  ooe  of 

the  sittings  in  the  term,  (i )  In  the  King's  Bench  Ibe  nde  for 
a  jspecial  jury  in  term  time  must  be  served  a  reasonable  time 
before  the  trial,  or  the  cause  may  be  tried  by  a  common  jury, 
and  therefore  where  a  cause  stood  for  trial  at  a  sitting  in  term, 
and  after  the  rising  of  the  Court  on  the  day  before  the  trial, 
the  defendant  aerved  the  plaintiff  with  a  rule  for  a  special  jnry, 
and  the  cause  was,  potwithstanding,  tried  by  a  common  jury, 
the  Court  of  King's  Bench  held  the  proceedings  regular.  (1) 

At  the  sittings  after  term  no  trial  can  be  had  by  a  spedal 
jury  in  Middlesex  or  London  unless  the  rule  be  served  on  or 
before  the  day  preceding  the  adjournment  day.(f)  It  most 
also  have  been  marked  on  that  day  as  a  spedal  jury  caoae  in 
the  marshal's  book,  (m) 

In  the  Common  Pleas  an  express  rule  orders  that  no  caom 
shall  be  tried  by  a  special  jury  in  Middlesex  or  London  unless 
the  rule  for  such  special  jury  shall  be  served  and  the  cajoat 
marked  in  the  marshal's  book  as  a  special  jury  cause  two  daja 
previous  to  the  adjournment  day.  (n) 
Time  of  trial,         The  Court  in  banc  will  not  forward  or  alter  the  order  of  the 
Trliie  for^s'S-^  trial  of  special  jurics,  although  the  rule  has  been  obtained  for 
ciaijury.  delay,  (o)    But  the  chief  justice  will  in  some  cases  make  an 

order  as  to  the  time  of  trial.  (/9)  If  the  defendant  has  sot 
summoned  the  special  jurors  in  time  the  cause  will  be  tried  by 
a  common  jury ;(;)  and  when  it  is  shown  by  affidavit,  not  suffi- 
ciently contradicted,  that  the  rule  for  a  special  jury  has  been 
obtained  for  delay  the  Court  will  on  motion  dischai*ge  the 
rule,  (r)  In  the  Common  Pleas  the  Court  will  not  so  interfere^ 
but  will  appoint  a  day  for  trial  by  the  special  jury«  even  in 
term,  unless  the  defendant  will  submit  to  proper  terms.  («)    If 


(t)  Johtuon  V.  Gat  Light  Comjtany,  7  (o)  MaUby  ▼.  Mom,  1  Chit.  R.  48?; 

TaauU  S90 ;  Roberti  ▼.  Bradthaw,  1  Stark.  Tidd,  818 ;  Joknton  v,  Tk^  CokB  mmi  Cat 

Rep.  31;  Brig^i  v.Difon,  4  Moore,4l4,  lighl  Company,  f  Taunt*   300;   TtAA, 

470 ;   MaUby  v.  Motet,  1  Chitty's  Rep.  796;  ante,  vol.  Hi. 

489.  (p)  ^Uby  w.  Meat,  1  CUt  B.  489: 

(k)  Gunn  ▼•  Honeynum,  8  B.  &  A.  Chitty's  SumaivT,  180. 

400 ;  and  see  Johnson  v.  Blackwell,  6  Car.  (q)  Archer  v,  Samferd,  1  C  &  P.  61 ; 

&  P.  t56,  pott,  809,  note  (t) }  Tidd,  793,  Tidd.  818, 795. 

795,  817.  (r)  Cradock  ▼.  Davit,  1  Chit.  K,  176; 

(/)  Rule  Trio.  30  O.  3 ;  Role  HU.  44.  Doe  r.  Lorimer,  id,  236;  Maitbg  ▼.  MMi, 

O.  3,  K.  B. ;  10  £ast,  1}  Tidd,  817,  793,  id.  489 ;  Tidd,  794. 

note  (fr).  (0  BhMom  v.  Btmm,  4  TMOft.  479; 

(m)  Cbitty's  Samniary  Prac  175.  Briggt  v,  Dis0n,  4  Moore,  414  ;  Tripp  v. 

(n)  Rule  Trin.  T.  5S  G.  8  C.  P.;  4  Patmore,  id,  470;  Jokmtom  r.  The  C«fe 

Taant.  600;  t  Chitty'a  R.  378;  Cbittj'i  and  Got  Light  Cmpaity,  7  TuBt.  390; 

Summary,  176.  Tidd,  795. 
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a  rule  be  obtained  on  Saturday  to  make  a  cause  a  special  jury,  CHAP.  xxv« 
which  18  marked  as  a  special  jury  at  2  o'clock  on  that  day,  and  jptVp«ww. 

notice  of  it  is  given  to  the  plaintiff's  attorney  at  7  o'clock  on  

that  evening,  the  cause  being  in  the  list  for  Monday,  the  judge 

will  try  it  in  its  order  on  Monday  as  a  common  jury  cause, 

although  there  bean  affidavit  of  merits.  (0    The  application  jodge'i  certia- 

for  a  judge's  certificate,  that  the  cause  was  fit  to  be  tried  by  a  ^^ 

special  jury,  must  be  made  immediately  after  the  verdicts  and 

an  application  on  the  day  after  the  trial  is  too  late.(tf)    As  a 

general  rule,  it  seems  that  in  an  action  for  a  libel  the  judge 

will  probably  certify,  if  a  justification  has  been  pleaded ;  but 

not  if  there  be  only  a  plea  of  general  issue,  (x) 


In  many  actions^  especially  those  relating  to  nuisances  and  ni.  Of  a  VUa. 
boundaries,  a  View  of  the  premises  may  be  very  useful;  and  ^^^ 
the  proceedings  to  obtain  the  same  are  principally  regulated 
by  6  G.  4,  c.  60,  sect.  23.  The  writ  of  view  must  contain  the 
name  of  a  shewer  appointed  by  the  defendant,  as  well  as  of 
one  appointed  by  the  plaintifi^  otherwise  the  costs  of  the  view 
will  not  be  allowed  under  that  statute.C^r)  The  rule  of  Trin. 
T.  7  G.  4,  required  an  affidavit,  and  leave  of  the  Court  or  a 
judge,  in  order  to  obtain  a  view ;  but  the  subsequent  rule  of  Hil. 
Term,  2  W.  4,  reg.  63,  orders,  that  *^  the  rule  for  a  view  may 
''  in  all  cases  be  drawn  up  by  the  officer  of  the  Court  on  the 
''  application  of  the  party,  without  affidavit  or  motion  for  that 
**  purpo8e/'(a)  So  that  now  either  party  may  of  right,  and 
without  affidavit  or  leave  of  the  Court  or  of  a  judge,  insist  on  a 
view.  It  is  scarcely  necessary  to  insinuate,  that  in  an  action 
for  a  nuisance,  attributable  to  the  working  of  a  steam  engine, 
or  other  machinery,  and  many  others,  it  is  very  essential  at  the 
time  of  view  that  persons  on  each  side  should  be  so  placed 
during  the  whole  time  whilst  experiments  are  proceeding,  as 
well  on  the  premises  from  which  it  is  alleged  the  injury  pro- 
ceeds as  upon  the  premises  where  the  injury  is  felt;  so  as  to 
prevent  the  too  frequent  frauds,  by  secretly  reducing  or  in- 
creasing the  power  of  the  works  in  operation  whilst  the  jury 
proceed  from  one  of  the  premises  to  the  other. 


(t)  Jdhnton  ▼»  BiackuM,  6  Car.  &  P.  (.y)  See  practice  in  general,  Tidd,  795 

236,  to  799 ;  1  Arcb.  K.  B.  515.  514. 

(u)  Waggm  r,  Shaw,  5  Campb.  516 ;  (»)  Taylor  v.  Thampton,  7  Bing.  405. 

Tidd,  79t2.  (a)  Jervis's  Rules,  69,  nota  (m). 

(jt)  RoUrU  ▼.  Brwm,  6  Car.  &  P.  757. 
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CHAP.  XXV.       Before  the  uniformity  of  process  act,  S  W.  4,  c  S9,  the  nn 
Jury" Process,  g'*^**  Variety  of  mesne  process  then  in  practice  occasioiiedM 

equal  variety  in  the  forms  of  Nisi  Prius  Records  /  because  Mch 

CORD  "p"nim  records  were  merely  descriptive  of  such  process  and  of  the 
Paius.  pleadings ;  but  now  that  the  process  has  been  simplified,  m 

general  form  of  record  has  been  prescribed  by  Reg.  Gren.  Hil. 
T.  4  W.  4fy  and  which  is  stated  in  the  subscribed  note.(A)  Wheo 
the  cause  is  to  be  tried  in  a  county  palatine  the  record  is  to  ood- 
clude  with  an  award  of  the  mittimus,  the  same  as  the  issue  m 
such  cases.  The  first  part  of  the  record  is  an  exact  copy  of  the 
issue,  stating  the  name  of  the  Court  at  the  top,  and  then  the  date 
of  the  declaration,  with  the  statement  whether  the  defeodiot 
was  summoned  or  arrested  to  answer  the  plaintiff,  and  the  exact 
date  of  the  writ  is  mentioned,  so  that  the  time  of  commenciog 
the  action  cannot  be  disputed  at  nisi  prius,  which  is  certainly 
a  great  improvement  in  practice,  (c)  Then  follows  thevbole 
declaration,  and  each  of  the  pleadings  is  to  commence  a  nev 
line,  stating  the  date  of  its  title ;  and  it  has  been  obsened, 
"  that  it  would  much  facilitate  reference  if  attomies,  in  es- 
"  grossing  the  records,  and  also  in  making  copies  of  paper- 
'^  books  for  the  judges,  would  denote  in  the  margin  by  the 
^^  words  *  first  count,'  '  second  county'  and  so  on,  the  coo- 
"  mencement  of  the  different  counts  of  a  declaration  :*'(iO  tni 
the  same  observation  might  also  be  extended  to  the  rest  of  the 
pleadings.(<0  And  Reg.  Easter  T.  18  Car.  2,  K.  B.  directed, 
that  at  the  foot  of  each  pleading  signed  by  counsel  his  wne 
shall  appear  in  the  Paper-Book,  and  in  aU  copies  qfpkaJbp* 

Svggettions  As  tlic  whoIe  of  the  issue  is  to  be  engrossed,  any  suggestion 

whcnncccssary.  ^f  death,  or  Other  event,  will  necessarily  appear  on  the  record 

before  the  award  of  the  venire.    If  any  death  or  other  material 

event  has  occurred  since  the  issue  was  delivered,  and  before  the 

Form  of  ntn  (&)  The  placiu  are  now  to  be  omitted,  Reg.  Gen.  Hil.  T.  4  W.  4,  ind  Ibe  moid  d 

jniui  record  in     nisi  prius  in  eacli  of  tiie  taperior  Coortf  U  to  be  «  mere  copy  of  Ihe  isne  to  Ikecid 
K.  B.,  C.  P.,  or  of  the  award  of  the  venire,  and  then  proceed  as  follows : — 

Eicfiequer,  as         Afterwards  on  the*  —  day  of ,  in  the  year  of  oor  Lord, [tto  hum 

prescribed  by      the  tetU  or  daU  rf  the  writ  rf^ttrinrai,  or  hobeas  oorpDfa,]  the  joiy  betwres  t*« 

lleg.  Gen.  Hil.  parties  aforesaid  ti  retpited  here  antil  Uie  ^—  day  of in  that  year,  [dUitf  tf'^ 

T.  4  W.4,  the  return  day  of  the  dintringae  or  habeas  corpora,']  unlea tkaUfirU{m  f^* 

come  on  the  — —  day  of [this  is  to  be  the  first  day  of  the  sUtings,  or  tie  temmaa* 

day  at  the  oiiisa,]  at  — -,  according  to  the  form  of  the  statute  in  such  cue  aiad< »» 
provided,  for  defaolt  of  the  jurors,  t^cause  none  of  them  did  appear;  tberc&iekttkf 
sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[N.  B.  The  postea  is  to  he  in  the  usual  form,'} 

(e)  Reg.  Gen.  Hil.  T.  4  Yf.  4,  reg.  S,  served  not  to  mislead ;  and  it  metid  ^ 

s.  1.  advisable  that  the  pleader  shooM  &»> 

(d)  Per  Littledale,  J.  9  Car.  &  P.  163,  such  marginal  analysis.    Stt  ftS,  wt 

note  («)•    But  great  care  most  be  ob-  Briefs, 

*  Teste  of  the  writ  of  diitrii^fsi  or  habeas  eorpanu 
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trial^it  is  the  safest  course  to  state  it  in  the  record  ;(^)  for  CHAP.  XXV. 
although  it  has  been  held  that  such  suggestion  may  be  entered  j^^^^p^^^^ 
at  any  tinie,(/)  yet  in  another  case,  for  want  of  such  suggestion 
in  the  nisi  prius  record^  Lord  EUenborough  thought  that  a 
witness  on  the  trial  could  not  be  convicted  of  perjury  ;(^)  and  a 
form  of  suggestion  of  death  just  before  a  trial  has  been  given.  (A) 

If  the  record  be  grossly  imperfect  the  judge  may  refuse  to  OtMakhg-np, 
try  the  cause.  (•)  It  is  always  made  up  by  the  attorney  for  the  r^^""*  *  ^ 
plaintiff  in  ordinary  cases^  or  by  the  defendant's  attorney 
when  he  is  about  to  try  by  proviso.  The  proceedings  on 
passing  the  record^  so  as  to  be  perfectly  ready  for  trials  vary 
in  some  respects,  and  have  been  very  clearly  stated  in  a  re- 
cent publication.  (X:)  We  have  seen  that  it  is  indispensable, 
according  to  ancient  rules^  that  at  least  an  incipitur  of  the 
issue  he  first  entered  on  an  issue  roll;(/)  and  indeed  the  nisi 
prius  record  cannot  be  sealed  or  passed  until  after  the  issue 
or  an  incipitur  has  been  thus  entered.  (f»)  fiefore  the  record 
of  nisi  prius  is  passed,  the  distringas,  (if  the  action  be  in  K.  B. 
or  Exchequer),  or  the  habeas  corpora  juratorum,  if  in  C.  P., 
duly  returned  by  the  sheriff,  and  the  panel,  are  to  be  annexed 
•  to  the  Record,  and  are  to  be  taken  to  the  marshal's  office,  and 
who  tvill  enter  the  latter  for  trial.  If  particulars  of  the  plain- 
iiff*s  demand  or  of  defendant's  set-off  have  been  delivered  at 
any  time  pending  the  action  in  any  case,  then,  in  pursuance  of 
Reg.  Gen.  Hil.  T.  1  W.  4,  reg.  6,  a  copy  of  such  particulars 
must  be  annexed  to  the  record  before  it  is  entered  with  the 
judge's  marshal; (it)  and  we  have  seen  the  consequences  of 
annexing  a  copy  not  corresponding  with  the  particulars  ori- 
ginally delivered,  (p)  With  the  aid  of  such  particulars  the 
judge  who  is  to  try  the  cause  is  better  enabled  to  ascertain 
the  nature  of  the  plaintiff's  claim  and  of  the  defendant's  set- 
ofi^  whenever  the  description  in  the  pleadings  is  so  general  as 
to  afford  no  substantial  information  of  what  is  the  nature  of  the 
complaint  or  defence;  and  in  that  view  the  rule  requirmg  such 


\-j 


(«)  8  &  9  W.  3,  c.  11,  sect,  7.  763,  771, 772. 

(/)  1  Burr.  363;    5  Terra  R.  577;         (m)  iJMte,  763,  771, 772. 
Barnes,  469.  (n)  Ante,  6lS  ;  Reg.  Gen.  Trin.  T.  1 

(g)  Rear  r.  Cdhin,  1  Stark.  Rep.  511,  W.  4,  reg.  6;  Jervis's  Rules,  28;  and 

cited  in  Friee  ▼.  Jamet,  2  Dowl.  435.  see  the  decisions,  ante,  613.    That  role 

(h)  See  form  Chittjr's  Col.  Stat.   2,  appears  to  extend  not  only  to  particulan 

note  (e).  which  are  to  accompany  every  declaration 

(i)  Hex  ▼.  TremainCt  8  T.  R.  590 ;  in  assumpsit  or  debt,  containing  an  inde- 

Bent.  V.  Benyon,  6  Car.  &  P.  217.  bitatus  count,  but  to  every  particular  of 

(fc)  1  Arch.  Free.  K.  B.  4th  ed.  304,  demand  or  set-off  delivered  at  any  time 

505.  pending  an  actioif. 

(i)  Id.  ibiJUp  and  id,  264 ;  and  ante,        (o)  AnU,  613. 

VOL.  Ill,  3  F 

Digitized  by 


Google 


806  09  THE  JUBTf 

CHAP.  XXV.  particulars  is  of  great  utility.  These  several  LastrumeDU  ii 
JvrVpboceu.  ^*  ^*  ^"^  ^'  ^-  constitute  the  authority  and  documents  opoi 
which  each  particular  cause  is  tried.  In  addition  to  ihegemd 
commission  to  try  all  causes  in  the  Exchequer  there  ii  ab 
a  particular  commission,  authorizing  the  justices  of  assise  to 
try  each  cause  depending  in  that  Court,  (p) 

Timet  tnd  With  respect  to  the  time  qf  entering  a  cause  for  trial,  ifitii 

bg  Oie Record*.  ^  be  tried  in  London  or  Middlesex  at  any  sittings  in  tem,'t 
must  be  entered  with  the  marshal  two  days  before  the  dij  of 
sittings;  for  otherwise  the  marshal  may,  at  the  request  of  the 
defendant,  enter  a  ne  recipiatur.(j')  Causes  to  be  tried  irybr 
term  should,  in  strictness,  be  entered,  and  the  records  delivered 
to  the  marshal  at  the  times  following ;  viz.  the  causes  in  ifi^ 
dlesex  the  first  day  of  the  sitting  after  term,  and  the  causes  k 
London  two  days  before  the  adjournment  day  in  Londonar 
but  notwithstanding  these  rules  causes  are  frequently  set  don 
for  trial,  and  afterwards  entered,  before  the  record  is  cuvd 
m.{s) 

No  occasion  for      If  the  cause  be  made  a  remanet,  Reg.  Gen.  Hil.  T.  4  W. 

j^"i«He-  ^  ygg^  jg^(^)  expressly  orders,  that  the  record  need  not  be 
repassed  in  either  Court;  and  that  if  it  shall  be  necessujto 
amend  the  day  of  the  teste  and  return  of  the  distriagsi  or 
habeas  corpora,  or  of  the  ckuse  of  nisi  prius^  the  same  m; 
be  done  by  order  of  a  judge,  obtained  on  an  applicatioo  ei 
parte,  (ti) 

In  a  country  cause,  the  venire,  distringas,  or  habeas  oorpora, 
with  the  panels,  particulars  of  demand,  and  set-off,  are  to  be 
in  like  manner  annexed  to  the  record,  and  the  whole  takeoto 
the  judge's  chambers  at  the  circuit  town,  and  there  estatf 
with  his  marshal,  in  general  heioxe  the  first  day  of  sittings  of 
the  Court  after  the  commission  day;  but  varying  in  solBeI^  I 
spects  in  different  circuits  or  parts  of  circuits,  (x) 

(p)  1  Arch.  K.  B.  4tb  ed.  316.  mtaUd  ;  and  if  not.  it  wiU  bt  itnrk « 

iq)  Reg.  Hil.  15  &  16  Car.  2,  reg.  and  not  tried,  Watm  r.  Wmtiina.- 

9,  K.  B. ;  and  Reg.  Hil.  52  G.  S.  C.  P.  Dowl.  398.                                   ^ . 

(r)  Reg.  Hil.34  G.  3,  rej;.  2,  K.  B. ;  (u)  IdAbid.;  ««te,7J9}  lArtk"^^ 

Reg.  Hil.  8  G.  1 1  Reg.  fiist.  1  G.  2,  4tb  ed.  316.                                 . 

C,  P.  (*)  Chitty's  Sommarr  Pnt  l7«i » 

(i)  Orpe  r.HM,  1  Dow|.&  Rjl.  181;  Hil.  14  G.   2;  Reg.  Hil.  5S  &  >^  ^ 

1  Arch.  K.B,4lhed. 316,  Campb.    365;    Tidd,  818     ""^ 

(t)  Jervii's  Rules,  92,  but  it  mutt  be  Exch.  App.  2Sf ,  223. 
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CHAPTER  XXVI. 

OF  THE  KVIDSNCB  AND  WITNESSES  (a)  TO  BE  ADDUCED,  AND  CON« 
DUCT  TOWARDS  THE  LATTER; — SUBPCENA  DUCES  TECUM; — 
NOTICES  TO  PRODUCE; — NOTICES  OF  GROUNDS  OF  DEFENCE^ 
AND  ADMISSIONS,  &C. 


I.  Neceisity  for  what  enquiry 

into  the  evidence     807 

n»  The  rules  of  evidence  coeval 
with  the  common  law,  and 
only   modified  by  statutes  808 
III.  Cousiilerations  respecting  evi* 

dence  most  be,  809 

First,     what    mus't     be 

proved  ^    16. 

Secondly,  kow,   or    the 

modei  of  proof ib, 

Tbe  best  evidence 

essential   ib. 

When  or  not  tecon- 
dary  evidence 
admissib.'e  ....  ib. 
Proof  by  witnetse$ 
1.  Viva  voce  .,  810 
9,  On  Interroga- 
tories         iL 

3.  Wbatwitnets- 
ef  incompetent    ib. 
Proof  by  documen- 
tary evidence  . .     ib. 
Propriety  of  objec- 
tion on  account  of 
tntereftconsidered    tb. 
Statute   46   G.  S, 
chap.  S,  compel- 
ling   a    witness 
to  give  evidence 
agaimt  bis  inter- 
est   811 

Consideration  of  rule 
preventing  a  wit- 
ness from  voJunto- 
rily    giving   evi- 
dence in  favour  cf 
his  interest    •.••     ib. 
Exceptions  by  sta- 
tutes enumerated  814 
In  particular  S  &  4 
W.  4,  c.  42,  sect. 
96,  7,  and  deci- 
sions thereon   ••     ib. 
Examination  of  wit- 


nesses on  interro- 
gatories,   or    on 
commission  under 
1  W.  4,  c.  S:^...  816 
Thirdly,     other     recent 
improvements  relating 
to  witnesses  and  evi- 
dence       81T 

IV.  Professional  conduct  towards 
wiinesses     antecedent     to 

the  trial    Stl 

Who  to  examine  them, 
and   how  as   to   their 
expected  testimony  ..     ib. 
Examination  of  all  do- 
cumentary evidence  .  835 
Expediency    of  subpm- 
naing    even    doubtful 
witness  or  evidence  . .   826 
Improving  education  of 
a  witness  when  practi- 
cable         ib, 

Beadiness  to  release  if 

necessary   827 

Number  of  witnesses,  or 
quantity  of  evidence 

to  adduce ib, 

V.  The  practical  proceedings  to 
compel  attendance  of  wit- 
ness with  documents    ....  828 
Of  the  subpoena,  and  sub- 
poena duces  tecum  . .     ib. 
The  form  and  requisites 

thereof 829 

The  course  of  practice . .     ib. 
The  copy  of  subpoena, 

and  service 830 

Time  of  serving   851 

Tender  of  expenses ....  832 
Expediency  of  Instruct- 

iHg  witnesses    ib, 

VI.  Notices  to  produce 834 

VII.  Notices  of  grounds    of  de- 
fence, &c 836 

VUL  Of  agreed  admissions] 837 


I.  Before  the  delivery  of  the  briefs,  the  attornies  for  the  plaintiff  CHAP.  XXVI. 
and  the  defendant  respectively  must  collect,  examinei  consider,     witnes»^8^^ 


(a)  Tbe  treatises  and  books  in  which 
tbe  subject  of  widenee  has  been  princi- 
pally considered  are  Trials  per  Pais ;  Gil. 
berrs  Law  of  Evidence;  3  Bla.  Com. 
chap.   zxiiL   p.    367   to   376;    Viner's 


It  Nbcessitt 
Abridgment;  Bacon's  Abridgment;  and  for  Enquibt 
Comyn's  Digest  titles,  Evidence  and  jj^^q  jg^  £yj. 
Tesmoigne ;  Buller*s  Law  of  Nisi  Prius ;  psi^cB  bbforb 
Espinasse's  Nisi  Prius ;  Selwyn's  Nisi  Pblivert  or 
Prius.    The  modem  treatises,   Peake's,     ^^^  Brxbp. 
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EVIDENCE  AND  WITNESSES. 


CHAP.  XXVL  analyze,  and  arrange  the  etidence  to  be  adduced,  as  weS  u 
WtTNBfau!'*  support  of  bis  own  case  as  in  answer  to  tbat  of  tbe  opponent; 

and  indeed  we  bave  seen  fbat  at  least  tbe  substance  of  the 

evidence  ougbt  to  be  ascertained  even  at  mych  earlier  stages 
of  tbe  cause.  (6)  The  requisite  evidence  is  always  to  becort- 
sidered  witb  reference  to,  firsts  what  must  be  proved?  ml 
secondly 9  how  ? 


II.  Tnt  RuLBB 

Of  EVIDBWCB 
COSTAL  WITHy 

AHD  PaBT  of 
TDR  COMMOW 

Law,  avd  mo- 
sxrxBD  only 

BT  StATUTBB. 


II.  Tbere  are  several  well  established  rules  at  common  lam,  ui 
a  few  enactments  relative  to  evidence,  wbicb  together  coostitate 
a  distinct  branch  of  law,  certainly  most  important  as  reganb 
tbe  result  of  a  cause,  and  of  which  every  student,  and  still 
more  every  practitioner,  should  at  least  have  a  general  know- 
ledge«  Most  of  the  rules  are  coeval  with  and  parts  of  tb 
common  law  itself;  and  it  will  be  found  tbat  tbe  few  statutes 
on  the  subject  rather  qualify  and  introduce  exceptions  to  the 
common  law  rules  than  create  any  new  rules.  Tbe  whole 
might  perhaps  be  stated  in  a  small  compass ;  but  the  difficakj 
in  applying  the  rules  has  induced  most  authors  on  tbe  suljeet 
to  collect  a  crowd  of  authorities  and  instances  in  illustntioo 
of  each  rule,  and  also  to  attempt  at  tbe  same  time  to  deserihe 
rights,  injuries,  and  remedies  under  each  bead ;  and  coDs^ 
quently  the  numerous  publications  certainly  are  more  bulky 
than  in  a  scientific  view  was  necessary,  though  exceeding!; 


Phillipi»  Starkie,  and  Roscoe,  are  JDsUy 
of  high  character.  The  perspicuous  and 
practical  outline  in  Tidd,  9th  edit.  chap. 
xxxT.  will  also  be  found  useful.  It  would 
lead  the  author  bejrond  tbe  design  of  this 
work  to  attempt  to  sUte  the  whole  law 
on  the  subject  of  evidence ;  at  roost,  an 
outline  can  be  given,  with  a  statement  of 
the  neent  improvements  b^  statute  and 
rules,  and  some  practical  observations. 
The  student  and  practitioner  should  exa- 
mine aU  th»  general  mUs,  and  ascertain 
the  principles  on  which  thc^  are  founded. 
A  student  might  do  well  to  form  a  com- 
mon-place book,  with  heads  arranged  al- 
phabetically, as  in  Lee's  Prac.  Diet.  tit. 
Evidence;  and  from  time  to  time  enter 
every  decision  under  its  appropriate  head, 
and  increase  the  number  of  heads  as 
occasion  roav  arise.  It  is  also  sub- 
mitted, that  he  should  study  physiology, 
or  at  least  so  much  as  relates  to  the 
external  senses,  the  mental  faculties,  the 
mind,  and  the  causes  of  deviation  from  the 
highest  state  of  intellect  to  idiotey  or  insa- 
nity, A  very  general  knowledge  of  those 
subjects  will  soon  convince  practition- 
ers how  much  they  would  assist  him. 
This  study  would  enable  him  to  make 
suggestions   upon    the   admissibility   or 


weight  of  evidence  in  numeioQi  cisei 
Thus  suppose  six  witnesses,  etch  eqWr 
entitled  to  credit  for  vcFacitVi  saA  An 
all  having  been  present  togetbef  is  & 
room  with  one  of  the  parties  to  the  atx, 
with  equal  opportunities  of  hrariagvht 
passes,  and  on  a  trial  one  of  tbe  it 
swears  that  such  party  used  a  partidc 
expression,  giving  the  very  trairds,  «^ 
which  are  most  important  to  tbe  venikt, 
bnt  the  other  five  swear  positirelj  tlat  a 
such  expression  was  ascSd^whidi  M' 
the  jury  believe  1  Persons  who  hitt  a* 
fully  considered  tbe  oi^gans  and  faW 
of  bearing  would  declare  in  frfoorof  tbe 
five ;  but  others  v»ho  know  the  vsmtaa 
in  hearing,  and  tbe  authenlicated  ■■ 
stances  on  the  subject,  will  probabljr  «* 
cide  in  favour  of  the  single  witness,  n^ 
such  is  the  practice  in  hw.  See  per  Sri- 
Nicholl,  in  Tocker  v.  Aym,  5  Phil  & 
Rep.  641.  And  see  Rex  v.^mm,  6  Ot 
&  P.  540,  541;  EarU  v.  Pieha,iCM. 
6c  P.  54S ;  Savage  v.  Broeksepp,  18  V^ 
J.  336,  as  to  the  reasons  why  little  w* 
ance  on  evidence  of  overheard  emef^ 
tions  should  be  placed;  and  1  Chinj> 
Medical  Jurisprudence,  303,  &e. 
(fr)  ilnto,  vol.  iii.  118. 
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useful  to  practitioners,  who  naturally  seek  to  find  fuU  cbVec-  CHAP.  XXVI. 
iioM  precisely  applicable  to  their  own  particular  case.    We     vVixNiwBfc"* 

will  now  attempt  to  take  a  very  general  view  of  the  rules  

and  statutes  on  the  subject}  and  then  give  some  practical 
directions. 

III.  The^r^^  and  principal  question  in  every  cause  is,  what  IIL  Cowsioik* 
must  be  proved  ?  Here  the  maxim  has  always  been,  that  the  par-  gp^io*ETifc 
ties  must  recover  secundum  allegata  et  probata^  i.  e.  according  pbvcb. 
to  the  pleadings  and  the  proof.  The  inroad  upon  the  princi-  ^•^""**  *• 
pies  of  pleadings,  by  so  generally  allowing  almost  any  matter 
of  defence  to  be  given  in  evidence  under  the  general  issue,  had 
rendered  that  rule  but  rarely  applicable ;  but  the  excellent  re- 
cent rules  of  pleading  have  in  a  great  measure  removed  the 
evil,  and  restored  the  practical  utility  of  the  rule,  excepting 
in  cases  where  by  statute  (as  in  actions  against  justices  of  the 
peace,  officers  of  the  customs  and  excise,  and  other  public 
officers,  &c.)  the  defendant  is  still  allowed  to  plead  not  guilty, 
and  give  all  the  special  matter  in  evidence.  We  have  also 
seen,  that  by  the  excellent  Reg.  Gen.  Hil.  Term,  4  W.  4, 
when  a  party  sues  or  is  sued  as  assignee  of  a  bankrupt,  or 
executor,  or  in  other  representative  character,  unless  the  allega- 
tion thereof  be  specially  traversed  in  the  pleadings,  it  need  not 
be  proved ;  a  regulation,  which  will  obviously  save  immense  ex- 
pense in  trials,  and  prevent  numerous  nonsuits  upon  mere  col- 
lateral points,  foreign  to  the  real  matter  in  dispute  between  the 
parties.  As  a  general  rule,  every  practitioner  should  carefully 
examine  the  pleadings^  and  from  which  he  will  now  ifi  most 
cases  collect  what  he  must  prove ;  and  if  not,  he  should  then 
obtain  advice  as  to  the  requisite  evidence,  unless  he  can  safely 
rely  on  his  own  knowledge  and  experience,  (c) 

With  respect  to  the  modes  of  proof,  ihe  first  and  principal  &emiir/y.  Of  tiM 
rule  is,  that  the  best  evidence  of  which  the  nature  of  the  case  ^''^  rfPtotf. 
admits  must  be  adduced ;  and  that  a  party  must  not  attempt  to  .ity  to  prodaoe 
rely  on  what  is  termed  secondary  evidence^  at  least  without  J«  !>«>*«▼»- 
proving  that  the  former  cannot  be  adduced,  and  why;  as  on 
account  of  actual  destruction  of  an  original  deed,  or  loss,  aflter 
most  diligent  search,  and  subpoenaing  every  person  who  is  at 
all  likely  to  have  the  best  evidence  in  his  custody  or  power  to 

(c)  The  known  difficulty  in  evidence  as  part  of  the  costs  tf  the  eaute ;  though 

lias  jattij  led  to  the  practice  of  allowing  in    general   the  expense   of  all  private 

to  the  saccessful  party  the  expense  of  a  advice  must  be  borne  by  the  client  him- 

fee  to  counsel  for  his  opinion  on  evidence,  self,  although  successful. 
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CHAP.  XXVL  produce  the  same;(d)  and  even  then  a  jury  will  sometimes  stis- 
^w^TNMSEir  P^^*^  ^^^^  *^^  ^®st  evidence  is  withheld,  and  will  find  a  Terdict 
against  the  party  entirely  on  that  account ;  and,  consequemlj, 
in  adducing  secondary  evidence,  the  utmost  attention  must  be 
given  to  satisfy  the  jury  that  there  is  no  suppression  of  or  waat 
of  exertion  to  obtain  the  best  description  of  proof,  (e) 

Evidence  Ufint      Evidence,  and  the  rules  respecting  the  same,  have  alwat! 

of  witnt»te$t  or,  ,  _  .  ..i«*  .^  i'* 

tecondiy,  writ-    been  classcd  under  two  principal  'heads  ;  viz.  Jlrst,  oral  t\h 
^  or  dficumen-  Jence,  or  the  testimony  of  Witnesses,  either  examined  riw 
toce  in  open  Court  before  the  judge  and  jury,  or  upon  intern- 
gatoriesf  and  secondly y  Written  or  Documentary  evidence. 

Who  may  or         With  rcspect  to   Witnesses,  they  are  regulated  by  ancicm 
«^.*  common  law  rules,  modified  by  a  few  statutes.     AH  persons,  of 

whatever  religion  or  country,  provided  they  have  competent 
understanding  of  the  nature  and  obligation  of  an  oath,  and  t 
belief  that  through  the  influence  of  the  Almighty,  orsomesti- 
preme  authority  beyond  that  of  temporal  Courts,  they  would 
suffer  punishment  for  perjury  here  or  hereafter,  are  primi 
facie  competent  to  give  evidence ;  and  therefore  it  has  been 
more  usual  to  consider  the  exceptions  to  the  admissibifitj  of 
witnesses,  and  show  who  are  not  competent  to  become  wit- 
nesses, and  these  are  persons, 

1.  Oi  defective  under  standing. {/) 

2.  Oi uninformed  vi\\Tidi.{g) 

8.  Of  wo  r^ffg-iott*  principle.(A) 

4.  Or  co«ric/^rf  of  certain  crimes,  (i) 

5.  Or  directly  interested  in  the  event,  (i) 

6.  Or  an  husband  or  wife,  who  cannot  give  evidence  agan*^ 
each  other,  or(Z) 

(d)  Therefore  it  is  of  no  avail  merely  to  (g)  Id  criminal  caaes,  and  f^^^  ' 
uroe  &  third  person,  wlio  is  a  stukehulder,  civil,  a  trial  may  be  postpontd  oniL'^': 
with  notice  lo  produce  a  document;  but  intended  witness  bas  be<en  wttUkutj* 
he  rawi  be nihpiKn'ied  to  produce  the  same;  struclcd,  1  Starkic*s  Erid.  94. 
Parry  v.  May,  1  Mood.  &  Uob.  «79.  (h)  As  an  atheist,  1  Siift.  Kr.*?- 

(e)  The  law  makes  no  disiinciion  be-  (i)  Restored  by  pardoa,  or  bj  ^^^ 
tween  the  degrea  in  urondary  evidence ;  suffered  the  prescribed  punidust^i-  ' 
and  therefore,  although  the  defendant  Stark.  Evid.  td  edit.  99;  t  ^SG^i^* 
had  kept  a  copy  of  an  original  letter,  and  28,  s.  13  ;  9  G.  4,  c  SS,  sect.  .1  &  *f "' 
he  served  a  notice  on  the  plaintiff  to  pro-  cept  when  conviction  of  perjury  ^  *^ 
duce  the  original,  and  it  was  not  pro-  ornation. 

ducedy  the  defendant  was  allowed  to  give  {k)  Usually  reroored  by  pij'**'  f 

parol  evidence  of  the  contents  of  such  release.    The  general  role  as  to  ilr*  ■ 

letter;  and  it  was  held  that  he  was  not  the  same  in  England  as  Scotland,  J{«>^ 

bound  to  produce  the  copy.     Brown  v.  v.  Rcwid,  1  Clark  &  Fin.  4H> 

K^oocfman,  6  Car.  &  P.   «06 ;  and  see  (/)  Dmis  ▼.   Dimntatht,  4  Ttm  n 

Ty%on  V.   Kemp,  6  Car.  &  P.  71  ;  The  678;  Barron  ▼.  GrUUr^,  1  Vei.  *  » 

Kiug  ▼.  WrBVffle,  1  Har.  &  Wol.  41.  166  ;  bat  a  tvifc's  amememi  af  *ff  ^^ 

( /  )  These  sbou Id  be  subpcenaed  unless  band *%  treatmcfit  Is  admitsible  ^^^'^ 

absolutely  and  universally  insane,  ilt/ornqf-  ant  in  action  for  crim-  ooo.,  Wi'*''^' 

General  v.  Pani<fcer,  3  Bro.  C.  C.  440.  Wrotf^.  1^U^.^J^.  ¥H,mif^ 
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7.  Persons  not  allowed  to  violaLte  professional  confidence. {ni)  CHAP.  XXVI. 

All  other  persons  are  competent,  even  the  nearest  relation^  wwinitM. 
as  a  father,  mother,  hrother,  or  sister,  and  of  course  all  other 
more  remote  relations ;  and  masters  and  servants  are  competent 
witnesses  for  and  against  each  other ;  although  we  have  seen 
that  no  relation,  even  beyond  the  ninth  degree,  is  competent 
to  be  SL  juror  in  any  action  wheie  his  relation  is  a  party. 

Documentary  evidence  is  very  various;  as  public  and  private 
statutes,  (n)  records,  deeds,  wills,  and  an  infinity  of  other  written 
instruments. 

There  have  been  two  views  of  the  subject  of  interest^  which  Consideration 
is  by  far  the  most  frequent  and  difficult  ground  of  discussion  jj*^'*^^^^^^*^^ 
respecting  competency ^  viz,  first,  whether  a  witness  ought  to  be  accoant  of  in- 
compelled  to  give  evidence  contrary  to  his  own  interest;  and  ^*''**** 
secondly,  whether  he  ought  to  be  allowed  voluntarily  to  give 
evidence  in  favour  or  support  of  a  cause,  in  the  event  of  which 
he  is  legally  interested.     The  doubts  on  the  former  question 
were,  to  a  certain  extent,  put  an  end  to  by  the  statute  46  Geo.  statute  46  Geo. 
S,  chap.  8,  intituled,  "  an  act  to  declare  the  law  with  respect  to  cj^JlJfPihatt'' 
witnesses  refusing  to  answer,"  and  which  recites  "  whereas  witness  »iiaii 
doubts  have  arisen  whether  a  witness  can  by  law  refuse  to  f^in^^Upe" 
answer  a  question  relevant  to  the  matter  in  issue,  the  answer-  cuniary  interett, 
ing  of  which  has  no  tendency  to  accuse  himself,  or  to  expose 
him  to  any  penalty  or  forfeiture,  but  the  answering  of  which 
may  establish  or  tend  to  establish  that  he  owes  a  debt,  or  is  other- 
wise subject  to  a  civil  suit  at  the  instance  of  his  majesty,  or  of  some  . 
other  person  or  persons ;"  and  then  enacts,  ''that  a  witness  can- 
"  not  by  law  refuse  to  answer  a  question  relevant  to  the  matter  in 
''  issue,  the  answering  of  which  has  no  tendency  to  accuse  himselfi 
"  or  tQ  expose  him  to  penalty  or  forfeiture  of  any  nature  whatso^ 
"  ever,  by  reason  only  or  on  the  sole  ground  that  the  answering  of 
''  such  question  may  establish,  or  tend  to  establish,  that  he  owes 
"  a  debt,  or  is  otherwise  subject  to*  a  civil  suit,  either  at  the  in- 
"  stance  of  his  majesty,  or  of  any  other  person  or  persons."  The 
immediate  occasion  of  that  statute  was  a  point  which  arose  on 
Lord  Melville's  impeachment,  and  when  the  then  living  autho- 

and   see   Han$an  ▼.*  Lord  Kinnaird,  6  Brod.  k  B,  4',  Wordsworth  ▼.  HamthaWf 

East,  193;  6  Car.  &  P.  3i3,  note  (a),  id,  5. 

So  proof  of  wife's  conduct  is  admissible,  (n)  If  an  act,  private  in  its  nature,  be 

Jones  T.  Thompson,  6  Car.  &  P.  415.  by  the  usual  clause  declared  public,  and 

(m)  Ante,  vul.  ii.  21;  Greenough  v.  to  be  taken  notice  of  as  such,  it  requires 

Gatkell,  I  Mylne  &  Keene,  98 ;  Moore  v.  no  proof.  Woodward  v.  Cotton,  1  Crom. 

TyrreU,  4  Bar.  &  Adol.  875  to  878  ;  Rex  31.  &  R.  44  ;  6  Car.  &  P.  401,  491 ;  id. 

V.  Brewer,  6  Car.  &  P.  365;  Mynn  v.  495,   note  (a),   overruling  other  recent 

Joiife,  1  Mood.  8c  Rob.  ft6 ;  Cromack  decisions  to  the  contrary,  as  Beaumont  t. 

▼.  Hmthcote,  4  J.  B.  Moore,  357;  2  Mountain,  4  Moore  &  Scott,  177. 
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CHAP.  XXVI.  rities  of  the  law  were  nearly  divided  in  opinion,  vhedia 
^  w^thmsm"^  a  witness  was  compellable  to  answer  a  question  when  a  tme 

answer  miff  hi  prejudice  his  interest.     It  will  be  observed  thai 

the  act  purports  to  be  declaratory  of  the  law,  and  not  as  intro- 
ducing a  new  rule.  And  therefore  the  law  of  England  is  to  be 
considered  as  having  always  established  as  a  rule«  that  a  niaa 
shall  be  compellable  to  speak  the  truth  at  the  peril  of  an  indict- 
ment for  perjury,  when  the  evidence  is  essential  to  the  adminis- 
tration of  justice  between  other  parties,  although  his  evidence 
might  establish  against  him  a  debt  or  liability  to  a  civil  action 
or  proceeding ;  (o)  though  not  so  as  to  accuse  himself  of  i 
crime  or  expose  him  to  a  prosecution  for  a  penalty  or  Joffei- 
ture;  and  therefore  as  well  since  this  act  as  before,  a  witness 
is  not  compellable  to  give  evidence  in  proof  of  what  might  con- 
stitute even  a  Unk  in  the  chain  of  evidence  against  him  in  proof 
of  a  crime  or  offence,  subjecting  him  to  a  penalty  or  punish- 
ment, (p) 

VnmtinterM  With  rcspect  to  the  exclusion  of  the  voluntary  evidence  of  a 
persorfrom  *  witness  who  is  interested  in  the  matter  in  issue,  the  rule  is  to 
yoivntanitf  giy-  allow  the  Witness  to  swear  against  his  interest,  but  not  in  f acorn 
support  of^that  <lf  <'^>  ^^^  ^^^  1&^  makes  no  distinction  as  to  the  quantum  or 
interest.  degree  of  interest,  for  however  small  it  may  be,  yet  whikt  it 

continues  unsatisjiedy  unreleased,  or  not  otherwise  discharged^ 
the  witness  supposed  to  be  influenced  by  such  interest  is  not 
allowed,  if  objected  to,  to  give  any  evidence  on  the  point.  {;) 
But  the  interest  must  be  sl  present,  certain,  direct,  and  nested 
interest,  and  not  uncertain  or  contingent ;  (r)  and  therefore  the 
heir  apparent  is  competent  to  support  the  claim  of  his  father 
or  ancestor,  though  the  remainder-man,  having  a  t^es/erf  in- 
terest, is  incompetent,  (s)  The  difficulty  is  in  the  appUeatum 
of  this  rule ;  of  late  years  the  Courts  have  endeavoured,  as 
far  as  possible,  consistent  with  the  authorities,  to  let  the  ob» 
jection  in  respect  of  any  supposed  interest  go  to  the  eredU 
rather  than  to  the  competency  of  a  witness,  {t) 

Many  individuals  of  highly  cultivated  minds  and  great  kgal 

(o)  ErparteC^mfrerlatn,  19  Yes.  485.  v.  Tracy,   1    P.  Wms.  f  87  ;  SaiaCm  t. 

(p)    UaceaUum    x,    TurUm,    Bart.    2  Rowal,  1  Clark  &  Fin.  4f  4. 
Young  &  J.  183;  Catn  v.  Hardacre,  3  (s)  Smith  v.  Black^um,  Sdk.  S8S.     Ifl 

Taunt.  434.  an  action  against  the  vendor  of  a  bone, 

(a)  Tidd,  9th  ed.  799,  cites  casei  Rex  for  the  breach  of  warranty,  a  prior  wa- 

▼.  Bray,  Rep.  T.  Hardw.  358 ;  Alfrahams  dor,  who  had  made  a  simUar  warrantj. 

T.  Bunn,  4  Burr.  2251 ',  Bent  v.  Baker,  S  u  not  a  competent  witness  for  defendist 

Term  R.  27 ;  Burton  v.  HindU,  5  T.  R.  without  a  release,  Bist  ▼.  Himiton,  1 

174 ;  Doe  v.  Tooth,  3  Young  &  Jerv.  19 ;  Mood.  &  Rob.  302. 
and  see  per  Best»  C.  J.  in  HoviU  v.  Ste-         (t)    Per  Lord   Mansfield,    Wabm  v. 

phemon,  5  Bing.  497,  S.  P.  Shelley,  1  Term  Rep.  300 ;  same  practice 

(r)  Goodtitle  v.  Welford,  Doogl.  134 ;  in  Courts  of  equity,  Vemghan  r.  Wmrti, 

Carter  r.  Piarce,  1  Term  R.  163 ;  Qon  2  Swaoston,  399. 
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attainments  have  expressed  doubts  upon  the  propriety  and  ex-  CHAP.  XXVI. 
pediency  of  such  rule  utterly  excluding  the  evidence  of  an  in-  witvuwbs"^ 
terested  witness,  and  some  have  treated  it  as  a  rule  derogatory  — — ^ 
and  insulting  to  the  character  of  mankind,  as  supposing  that  an 
individual  sufficiently  impressed  with  the  obligation  of  an  oath» 
and  believing  in  a  future  state  of  rewards  and  punishments, 
according  to  the  veracity  of  his  evidence,  will  nevertheless  be 
induced,  by  even  a  small  pecuniary  interest,  to  forswear  him- 
self; and  therefore  they  have  insisted  that  the  evidence  ought 
to  be  admissible,  subject  to  observations  on  the  credit  to  be 
attached  to  it.  But  others,  and  in  particular  the  late  Chief 
Justice  Best,  treated  such  views  as  too  theoretical  to  impugn  a 
rule  of  law  best  adapted  to  the  weakness  of  the  generality  of 
mankind,  who,  it  is  supposed,  cannot  sufficiently  controul  their 
inclinations  in  favour  oi their  own  interest f  and  therefore  ought 
not  to  be  subjected  to  the  peril  of  an  indictment  for  perjury, 
merely  for  the  sake  of  establishing  a  fact  in  favour  of  third  per- 
sons, (u) 

Certainly,  upon  another  question  of  competency^  although 
we  have  seen  that  relationship  or  affinity ^  even  beyond  the 
ninth  degree,  is  an  insuperable  objection  to  a  person  acting  as 
B,  juror  in  any  action  where  his  relation  (however  distant)  is  a 
party,  whether  as  plaintiff  or  defendant,  {x)  yet  undoubtedly 
relationship^  excepting  in  the  instance  of  husband  and  wife,  (a 
particular  rule  proceeding  upon  another  rule,  and  established 
in  order  to  prevent  ill  feeling  between  husband  and  wife,)  {y) 
constitutes  no  objection  to  the  competency  of  a  witness ;  (z)  and 
therefore  a  father  or  mother,  a  brother  or  a  sister,  may  be  com- 
pelled or  allowed  to  be  a  witness  for  or  against  his  nearest  re- 
lation, and  so  on ;  and  yet  it  is  admitted  that  in  {act  prejudicesf 
very  frequently  influence  the  evidence  of  a  near  relation,  much 
more  strongly  than  pecuniary  interest  could  effect,  and  even  in 
a  degree  that  could  not  be  overcome  or  neutralized  by  a  release 
as  may  be  a  pecuniary  interest,  (a)  The  relation  between 
husband  and  wife,  from  its  peculiar  nature,  and  as  absorbing 
the  legal  existence  of  the  wife,  is  an  absolute  bar  to  the  admis- 
sion of  any  evidence  either  for  or  against  each  other,  except- 
ing for  the  protection  of  the  wife ;  for  the  allowance  of  the  first 


(fi)  See  obsenrations  of  Beftt,  C.  J.,  in         (y)  Davis  v.  Dinwoody,  4  T.  R.  678. 
Bovili  V.  Stephenson,  5  Bing.  497,  in  op-         (x)  2  Hale,  276 ;  Bayer,  45  ;  Co.  Lit 

position  to  the  observations  in  Starkie  on  6  b ;  1  Hale,  SOS ;  Bui.  Ni.  Pri.  287  j 

Evidence,  1st  edit,  and  see  1  Starlcie  on  Hawk.  B.  2*c.  46. 
Evidence,  2d  edit,  page  19,  20,  21.  (a)  See  HoviU  r.  Stephenson,  5  Biog« 

(x)  AnU,  795, 796,  in  note.  497,  498. 
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CHAP.  XXVI.  would  induce  partialityi  and  that  of  the  latter  provoke  disscB- 

EftDiifOg  Afro  .;-^-*   /1\ 

Exceptions  by  Some  exceptions  to  the  general  rule,  excluding  the  testimonj 
iticote,  ens-  of  a  witoess  wbo  has  eren  the  smallest  interest  in  the  result  of 
witmiMTto'  '^^  action  or  proceedings  hare  from  time  to  time  been  introduced 
3  w*&*»r*'  ^^  particular  statutes ;  thus  8  W.  &  M.  c.  II,  sect.  2,  renders 
11, 8.  f.  admissible  the  testimony  of  parishionersi  (excepting   when 

1  Ann.  Btftt  i,  ahnsmen,)  against  churchwardens  or  overseers.  And  by  1  Ann. 
^'  ^^'  Stat.  1,  c.  18,  evidence  of  inhabitants  may  be  taken  in  proseco- 

is  G.  s.  c  78,  lions  for  not  repairing  bridges.  And  the  general  highway  act 
**    '    '  18  Gteo.  8,  c.  78,  8. 68,  77,  renders  inhabitants  of  a  parish  coin- 

tr  G.  $,  c.  S9.  potent  witnesses  in  numerous  cases.  And  S7  Geo.  3,  c.  29,  ren- 
ders inhabitants  competent  witnesses  in  proceedings  for  the  re- 

54  G.3,c.  170,  covery  of  penalties  given  to  the  parish.  The  54  Geo.  3^  c  170^ 
**  *  8.  9,  enacts,  that  inhabitants'  of  a  parish  shall  be  competent  wit- 
nesses for  and  against  the  parish  in  questions  relating  to  rates 
or  boundaries,  orders  of  removal,  settlement  of  the  poor,  or  the 
recovery  of  any  charges  or  maintenance  of  bastards,  or  the 
election  or  appointment  of  officers,  or  the  allowance  of  the  ac- 
counts of  any  parochial  or  district  officer,  {c)  So  inhabitants 
are  competent  witnesses  in  questions  upon  the  county  rate, 

55  O.  s,  c.  fi,   under  the  55  Geo.  8,  c.  51,  sect.  SS.    All  which  statutes  tend 
*'  to  establish  that  by  the  common  law  every  pecuniary  interest, 

however  small,  constitutes  an  objection  to  the  competency  of  a 
witness,  akhough  what  might  be  considered  a  much  stronger 
bias,  viz«  the  wish  of  a  father  that  his  son's  action  may  snc- 
eeed,  constitutes  no  legal  objection  whatever  to  his  testimony. 

3flc4Wm.4»  In  addition,  also,  to  the  foregoing  exceptions,  the  reoeot 
c  4S,  t.  «6.  «^-  ad  8  &  4  W.  4,  c.  42,  sect.  26,  27,  introduced  a  further  ex- 
ception, which  on  first  view  might  be  supposed  to  be  more  ex- 
tensive than  it  really  is.  Sect.  26  enacts,  ''  that  in  order  to 
render  the  rejection  of  witnesses  on  the  ground  of  inieresi  lets 
frequent,  if  any  witness  shall  be  objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or  judgment  in  the  action  in  fpAiei 

(h)  Rex  ?•  CUviger,  2  T.  R.  265 ;   4  pointment  of  one  of  the  cburchwankai 

T.  R.  678  ;  Ret  t.  Locher,  5  Esp.  R.  107.  was  by  custom  vested  in   the    miobter. 

See  otiier  caies  and  exceptions,  1  Chitty't  Bat  an  inhabitant  of  a  pariah  is  aot,  far 

Crim.  Law,  2d  ed.  594,  595.  this  act  or  otherwise*  a  witness  to  proTc  s 

(c)  As  to  when  a  parishioner  is  a  witness,  supposed  right  to  take  gravel  or  stones 

&c.,  Doe  ▼.  Cochell,  6  Car.  &  P.  525.   In  frora  the  sea  shore  to  repair  parish  nwdi. 

Sbcomhe  v.  St.  John,  29  Aug.  a.  d.  1829»  Oxenden  v.  Paimer,  2  Bar.  &  Ad«l,  256  ; 

at  Crojdon  As^zfS,  coram  Parke,  J.;  Rex  y, Buhtp  Auckland,  1  Moud.  \  Rob. 

Serjeant  Andrews,  Brodrick  and  Thesiger,  286.    And  a  rated  inhabitant  is  not  a 

for  plainliiF;  Garney  and   Law  for  de-  witness  for  the  overseer  in  his  drfencr  to 

fend  ant ;   Parke,  J.  held,  that  a  rated  in-  an  action  of  a  surgeon  and  apothecary  ibr 

habitant  was   a    competent   witness   to  attendance  on  paupers,  tmtkUl  t.  BoefO, 

prove  whether  or  not  the  right  of  ap-  1  Mood.  &  Rob<  392. 
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it  shall  be  proposed  to  examine  him  would  be  admissibk  in  evi-  CHAP.  XXVI. 
dence  for  or  against  him,  such  witness  shall,  neTertheless,  be  ^^itn^Jje"'* 

examined ;  but  in  that  case  a  verdict  or  judgment  in  that  ac-  

tion,  in  favour  of  the  party  on  whose  behalf  he  shall  have 
been  examined,  shall  not  be  admissible  in  evidence /or  Aim,  or 
anyone  claiming  under  him;  nor  shall  a  verdict  or  judgment 
against  the  party  on  whose  behalf  he  shall  have  been  examined 
be  admissible  in  evidence  against  him,  or  any  claiming  under 
him."  And  sect.  S7  enacts^  **  that  the  name  of  every  witness 
objected  to,  as  incompetent  on  the  ground  that  such  verdict  or 
judgment  would  be  admissible  in  evidence  for  or  against  him, 
shall  at  the  trial  be  indorsed  on  the  record  or  document  on 
iwhich  the  trial  shall  be  had,  together  with  the  name  of  the 
party  on  whose  behalf  he  was  examined,  by  some  officer  of  the 
Court,  at  the  request  of  either  party,  and  shall  be  afterwards 
entered  on  the  record  of  the  judgment;  and  such  indorsement 
or  entry  shall  be  sufficient  evidence  that  such  witness  was  ex- 
amined in  any  subsequent  proceeding  in  which  the  verdict  or 
judgment  shall  be  offered  in  evidence." 

It  has  been  held  that  this  statute  does  not  make  the  drawer  Dccibiodb  on 
of  an  accommodation  bill  a  competent  witness  for  the  acceptor  **''***^*- 
without  a  release,  {d)  So  in  an  action  on  the  case  for  injuring 
the  plaintiff's  wall  by  digging  a  cellar  near  it,  it  was  held  that 
this  act  did  not  render  a  workman,  who  dug  by  the  defend- 
ant's direction,  a  competent  witness,  and  that  a  release  was 
requisite,  {e)  And  in  an  action  against  a  carrier  for  the  negli- 
gently carrjing  a  package  of  glass,  his  servant  is  not  a  compe- 
tent witness  without  a  release.  (/)  So  in  an  action  against 
a  person  who  had  hired  a  gig  for  negligence  in  the  care  of  it,  a 
person  entrusted  by  the  defendant  was  not  allowed  to  give  evi- 
dence without  a  release.  (^)  Again,  in  an  action  for  damage 
done  to  the  plaintiff's  horse  and  cart  by  the  alleged  negligent 
driving  of  the  defendant's  servant,  such  servant  is,  notwith- 
standing this  act,  an  incompetent  witness  without  a  release^  feir 
per  Lord  Denman,  Ch.  J.  *^  that  statute  does  not  apply ;  it  ren- 
"  ders  competent  those  persons  for  or  against  whom  Uie  verdict 
**  or  judgment  would  be  evidence;  but  if  thiswitness  says  what 
*•  he  is  expected  to  say  and  is  believed,  there  never  can  be  any 
"  action  against  him,  and  therefore  a  release  must  be  given."(A) 

(d)  Burgeu  ▼.   CutOa,  6  Car.  &  P.  359. 
38« ;  1  Mood  &  R.  Sl5,  S.  C.  (g)  Heming  t.  Englisk,  6  Car.  k  Vi 

(«)  MitcheU  V.Hunt,  6  Car.  &  P.  351,  542. 
per  Patteson,  J. ;  but  see  tlie  argument  of         (k)  Harding  ▼.  CabHey,  6  Car;  &  1^. 

counsel,  4  Nev.  &  Man.  23{.  66^;  bat  q^Ldtrt  the  reasoning, 

(f)  Harrington  ▼.  Catwett,  6  Car.  k  P. 
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CHAP.  XXVI.      We  have  already  in  part  considered  the  great  modem  im- 
w^TBKMK^*^  provement  as  regards  the  power  of  obtaining  at  law  an  ciam- 
nation  of  a  witness  who  is  going  abroad  on  interrogaiaries,  or 


ExaminBtioii  of  ,  .     .  ,  .  •.        i        j  l       j  /lv 

witnesses  on  a    under  a  commtsston  when  a  witness  is  already   abroad,  (f) 
eonmimm  or      though  not  if  the  witness  be  in  Scotland.  (/)  The  statute  1  &2 

on  interrogator  .  . 

net  under  1  w.  W.  4^  c.  22,  gives  to  each  of  the  Courts  a  compulsory  power  io 
4,  c.  t2.  (0       ^ijjg  respect.    And  if  there  be  reasons  for  apprehending  tke 
death  of  a  witness  or  his  inability  to  attend  in  consequence  of 
ilbiess,  his  evidence  may  and  ought  to  be  immediately  secured 
on  interrogatories  before  the  master  of  the  Court  or  a  barrs- 
ter,  as  is  very  frequent  under  a  judge's  order.  (t»)     But  as  thn 
statute  introduces  at  law  a  great  boon,  therefore  the  partj 
applying  for  such  examination  must  in  general  pay  the  costs  of 
the  proceeding,  as  was  the  rule  in  equity  before  the  statnte.(ff) 
The  granting  a  commbsion  to  examine  a  witness  abroad  is 
however  discretionary,  and  it  will  not  be  granted  on  the  appli- 
cation of  a  defendant,  unless  it  appear  clear  that  the  suggested 
witness  will  give  material  evidence,  especially  if  the  witness 
is  at  a  great  distance  and  the  issuing  of  a  commission  would 
occasion    considerable    delay,  unless  indeed  the    money  be 
brought  into  Court,  (o)    Nor  is  a  rule  for  the  examination  of 
witnesses  on  interrogatories  in  a  foreign  country  an  absokte 
stay  of  proceedings,  but  only  limited,  (p)    Nor  will  the  Court 
compel  a  party  as  plaintiff  to  send  out  a  written  document  to 
be  produced  to  a  witness  abroad,  (q)    Although  a  d^ree  ol 
evidence  may  be  secured  under  this  statute,  yet  there  may  be 
many  cases  in  which  it  would  be  unwise  to  dispense  with  a  vivi 
voce  examination  of  the  witness  in  open  Court  before  the  jadge 
and  jury ;  and  therefore  in  a  late  case  it  was  held  thai  ejpeua 
of  bringing  over  witnesses  from  abroad  (from  Barbadoes)  and 
of  subsisting  them  here  and  of  their  return,  may  be  allowed  it 
the  discretion  of  the  master,  subject  to  the  review  of  the  Court, 
as  well  since  as  before  the  1  W.  4,  c.  SS ;  and  Lord  Lynd- 
hurst,  C.  B.  observed,  ''  But  though  proofs  merely  formal 
"  may  be  well  obtained  by  that  means,  it  may  prove  very  difr 
''  cult  to  elicit  facts  on  interrogatories  which  might  be  obtained 
"  by  viva  voce  examination.    The  reading  of  written  evidence 
"  produces  but  a  slight  impression.    Again,  a  witness  if  pre- 

(0  See  in  general  ante,  vol.  ii.  S46  to  161 ;  J  Dowl.  730,  S.  C. 

348.  and  1  Areh.  K.  B.  4th  ed.  «96  to  (n)  Ante,  vol.  iL  346  to  348 ;  1  »f 

303:  and  5teiWM t. fwiter,  6  Car.&  Pa.  W.  4,  sess.  «,  c  M;  Bridg^^'Tf^* 

f 89.  1  Bing.  N.  C.  510 ;  1  Hodges,  36.  S.  C. 

(fc)  Afde,  Tol.  ii.  346  to  348 ;  1  &  S  <o)  Lloyd  v.  Key,  3  Dowl  15$.  •» 

W.  4,  Bess,  f ,  c.  S«.  ice  DalUm  v.  Ut^,  1  Gale,  lOt 

(0  Waiftright  V.  BUmA,  I  Gale,  103.  (p)  Farha  v.  Wtlh,  3  Dowl.  318. 

(«)  Pond  V.  DtiMf,  3  Moore  &  S.  (g)  CiMiiiyi?.irWldbMJ,3lXwi«* 
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'^  sent  might  be  able  to  explain  a  difficulty  unexpectedly  arising  CHAP.  xxvi. 
*•  in  the  progress  of  the  cause>  or  to  refute  a  misrepresenta-  ^witnemii!'* 

**  tion."(r)    But  loss  of  time  to  such  a  witness  wiU  not  be  

allowed  for.  (s) 

The  11  G.  4  and  1  W.  4,  c.  70^  sect.  11,  authorized  the  Thirdijr.  Other 
judges  to  make  rules  and  orders  for  regulating  the  proceedings  ^^^^ative^ 
of  all  the  Courts,  and  under  that  authority  the  Reg.  Gen*  Hil.  to  witnesaes  and 
T.  2  W.  4,  were  promulgated,  and  which  contain  two  rules  to  ^^' 
save  the  expense  of  minesses  to  prove  office  copies  of  judg- 
ments and  other  documents.    Reg.  VI.  ordered,  "  That  the 
**  expense  of  a  witness  called  only  to  prove  the  copy  of  any 
**  judgment,  writ,  or  other  public  document,  shall  not  be  nUowed 
"in  costs,  unless  the  party  calling  him  shall,  within  a  reason- 
**  able  time  before  the  trial,  have  required  the  adverse  party, 
**  by  notice  in  writing  and  production  of  such  copy,  to  admit 
**  such  copy,  and  unless  such  adverse  party  shall  have  refused 
"  or  neglected  to  make  such  admission.''  {t)    And  Reg.  VII. 
further  ordered,  **  That  the  expense  of  a  witness  called  only 
^'  to  prove  the  handwriting  to  or  the  execution  of  any  written 
**  instrument  stated  upon  the  pleadings  should  not  be  allowed, 
**  unless  the  adverse  party  should  upon  a  summons  («)  before 
'^  a  judge,  a  reasonable  time  before  the  trial,  (such  summons 
^'  stating  therein  the  name,  description,  and  place  of  abode,  of 
^'  the  intended  witness,)  have  neglected  or  refused  to  admit, 
"  such  handwriting  or  execution,  or  unless  the  judge,  upon 
''  attendance  before  him,  shaU  indorse  upon  such  summons  thftt 
'^  he  does  not  think  it  reasonable  to  require  such  admission." 
But  those  two  excellent  rules  appear  to  have  been  virtually 
superseded  by  the  more  extensive  practice  rules  of  Hil.  Term, 
4  W.  4,  immediately  stated,  (v) 

The  3  &  4  W.  4,  c.  4@,  sect.  15,  and  the  rules  of  Court  of  Hil.  Power  to  the 
T.  4  W.  4f,  reg.  20,  founded  thereon,  introduced  several  import-  i^SSti^nrw  to 
ant  regulations  calculated  to  diminbh  the  expense  of  adducing  theadminioaof 
evidence  on  a  trial.    The  statute,  sect.  15,  after  vedting  that  menu. 
it  was  expedient  to  lessen  the  expense  of  the  proof  of  written 
or  printed  documents  or  copies  thereof  on  the  trial  of  causes, 
enacts,  '^  That  it  shall  and  may  be  lawful  for  the  said  judges, 

(r)  Maealpme  t.  PowUs,  S  Tyr.  871;  Addenda  to  Cbitty't  Summary  of  Prac- 

%  Dowl.  299,  by  name  of  M* Alpine  v.  tice»  35. 

CoUi,  S.  C.  (tt)  See  suggested  form  of  rammons, 

(s)  Id,  ihid.;  WiUU  v,  Peekham,  4  J.  B.  Cbitty's  Addenda  to  Summary  of  Frac* 

Moore,  300.  tice,  page  36. 

(C)  See  form  of  notice  suggested  in  (v)  Post,  818. 
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Proceeding!  re- 
quiring admit* 
turn  of  written 
docummitt,  or 
Itabilitj^  to  pay 

60|U. 


''  or  any  luch  eight  or  more  of  them  as  aforesaid,  at  any  tine 
''  within  five  years  after  this  act  shall  take  effect,  to  make  rego- 
^'  lations  by  general  rules  or  orders  from  time  to  time,  in  term 
"  or  in  vacation,  touching  the  voluntary  admissiom^  upon  aa 
*'  application  for  that  purpose,  at  a  reasonable  time  before  the 
<'  trial,  of  one  party  to  the  other,  of  all  such  written  or  primied 
**  dacummU  w  copieg  of  documents  as  are  intended  to  be 
''  offered  in  evidence  on  the  said  trial  by  the  party  requiring 
''  such  admission,  and  touching  the  iMpeeiiom  thereof  before 
'*  such  admission  is  made,  and  touching  the  costs  which  may 
'^  be  incurred  by  the  proof  of  such  documents  or  copies  on  the 
'^  trial  of  the  cause,  in  case  of  the  omitting  to  apply  for  such 
*'  admission,  or  the  not  producing  of  such  document  or  copies 
*^  for  the  purpose  of  obtaining  admission  thereof,  or  of  ibe 
"  refusal  to  make  such  admission,  as  the  case  may  be,  and  as 
**  to  the  said  judges  shall  seem  meet ;  and  all  such  rales  and 
''  orders  shall  be  binding  and  obligatory  in  all  Courts  of  com- 
'*  mon  law  and  of  the  like  force  as  if  the  provisions  thereia 
^^  contained  had  been  expressly  enacted  by  parliament.*' 

The  practice  rules  of  Hil.  Term,  4  W.  4,  reg.  20,  order  that 
*'  Either  party,  after  plea  pleaded  and  a  reasonable  time  before 
^^  trial,  may  give  notice  to  the  other,  either  in  town  or  country, 
^'  in  the  form  hereunto  annexed^  marked  A.  (^x)  or  to  the  like 


Prescribed  form 
of  notice,  and 
request  to  admit 
eiecotion  of 
specified  written 
documents. 


CA.B. 

(*)  In  the  K.  B.  [«• ««  C.  P."  w  "  Eicbequcr."]  \     «. 

(.CD. 

Take  notice  that  the  <  defendant  <  ^'^  ^'  ^*°^  proposes  to  adduce  io  eridcnce 

the  sererai  documents  hereunder  specified,  and  that  the  same  may  be  inspected  by 

the  i  pf^u^ J"*'  I  hi*  attorney,  or  agent,  at  on  betweea 

the  hours  of  and  that  the  j  pf^f^^^^°^  \  wiU  be  required  to  admit  Ifast 

such  of  the  said  documents  as  are  specified  to  be  originals  were  respective! j  written, 
signed,  or  executed^  as  they  purport  respectively  to  have  been ;  that  such  as  are  speci- 
fied as  copies  are  true  copies ;  and  such  documents  as  are  stated  to  have  been  served, 
sent,  or  delivered,  were  so  served,  sent,  or  delivered,  respectively ;  saving  all  jist 
exceptions  to  the  admissibility  of  all  such  documents  as  evidence  in  thia  caase. 
Dated,  &c. 

G.  H.  Attonicy 
To  £.  F.  Attorney  ^^  4  plaintiff      1 

«     5  defendant  (  deieadaat.  % 

^^  J  plaintiff. 

\ktT^  detaibe  th§  doewmmU,  <fcc  monntr  rf  dting  w&id  ««y  h$  mfiUom :] 


ORIGINALS. 


Description  of  the  Document, 


Date 


Deed  of  Covenant  between  A.  B.  and  C.  D.  1st  part,  and  E.  F.  )  ^  j»nn^,y  |q^. 
Indenture  ol  Lease  from  A.  B.  to  C.  D 1  Febniary,  llfS. 
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€S 


effecti  of  his  intention  to  adduce  in  evidence  certain  written  CHAP.  XX¥L 
"  or  printed  documents^  and  unless  the  adverse  party  shall  *^^^^^"*^ 

*^  consent  by  indorsement  on  such  notice  within  forty-eight 

*'  hours  to  make  tie  admission  specijied,{y)  the  party  requiring 
^*  such  admission  may  call  on  the  party  required,  by  summoM, 
''  to  show  cause  before  a  judge  why  he  should  not  consent  to 
*^  such  admission,  or,  in  case  of  refusal,  be  subject  to  pay  the 
''  costs  of  proof;  and  unless  the  party  required  shall  expressly 
*'  consent  to  make  such  admission,  the  judge  shall,  if  he  think 
*^  the  application  reasonable,  make  an  order  that  the  costs  of 
"  proving  any  document  specified  in  the  notice  which  shall  be 
**  proved  at  the  trial  to  the  satisfaction  of  the  judge  or  other 
*'  presiding  officer,  certified  by  his  indorsement  thereon,  shall 
*'  be  paid  by  the  party  so  required,  whatever  may  be  the  resuU 
"  of  the  cause.  («)  Provided  that  if  the  judge  shall  think  the 
"  application  unreasonable  he  shall  indorse  the  summons  ac- 
<^  cordingly-  Provided  also  that  the  judge  may  give  such  time 
*^for  inquiry  or  examination  of  the  documents  intended  to  be 
''  offered  in  evidence,  and  give  such  directions  for  inspection 
''and  examination,  and  impose  such  terms  upon  the  party 
''  requiring  the  admission,  as  he  shall  think  fit.    If  the  party 

ORIGINALS, — (  Coniinusd.) 
Daeriptioa  of  the  Docutnint$, |  Date* 

Indentare  of  Reiewe  between  A.  B.  and  C*  D.  lit  pftit,  &c«  . .  f  Febroary,  18f  8« 
Letter,  Defendant  to  Plaintiff 1  March,  I8f 8. 

Policy  of  Insorance  on  goods  by  ship  Isabella,  on  Toyage  from  >  « -rx        l      .  ^.i^ 
O^to  to  London..... ?. |  3  December.  I8«r. 

Memorandam  of  agreement  between  C.  D.  captain  of  said  ship.  >  ^  *  .^  ^ 

andE.  F J  *  J^uary,  18S8. 

Bill  of  exchange  for  £100  at  three  months,  drawn  by  A*  B.  on  2  a  %m 
and  accepted  by  C.  D..  indorsed  by  E.  F.  and  G.  H.  J  ^  ***y»  ^8*^' 

COPIES, 


Dcicriptian  at  DocumenU.     I            DaU.  Original  or  Duplicate  ierved,tmit, or 
I delivered,  vhm,  kowt  and  by  whom.  j 


Register  of  Baptism  of  A.  B.  >  ^  ,  ^..^ 

in  U.e  parish  of  X ^  J*°""y'  "08. 

Letter,— plaintiff  to  defendant.    1  Febroarj,  1828.    Sent  by  general  poit,f  Feb.  1828.  ' 

Notice  to  produce  papers.  . .      1  March,  1828.    l  ^T^f  ^  March,  1828.  on  dcfcn- 

^  i   darn's  attorney,  by  B.  F.  of , 

Record  of  a  judgment  of  the ")  Trinity  Term, 

Court  of  King's  Bench  in  S   10  Geo.  IV. 

an  action,  J.  S.  v.  J.  N*  -.  j 
Letters  Patent  of  King  Charles  >  -  i  ^  ^«^ 

U.  in  the  Rolls  Chapel .. .  }  ^  Jannwy,  1680. 


(y)  See  the  form  of  admissions,  T.  proof,  bnt  merely  sabjects  the  party  who 

Cbiity's  Forms,  ISO.  vexatioasly  requiies  it,  to  the  payment  of 

(s)  It  will  therefore  be  observed  that  eottu 
the  role  does  not  dispense  with  the  usual 
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CHAP.  XXVI.  ^'  required  shall  consent  to  the  admission,  the  judge  shaD  order 
WiTHiwE*!"*  *'  ^^®  ssLtne  to  be  made.    No  costs  of  proving  any  written  oi 

-  **  printed  document  shall  be  allowed  to  any  party  who  shal 

'*  have  adduced  the  same  in  evidence  on  any  trial,  unless  be 
'*  shall  have  given  such  notice  as  aforesaid,  and  the  adverse 
^'  party  shall  have  refused  or  neglected  to  make  such  admis- 
'^  sion,  or  the  judge  shall  have  indorsed  upon  the  summons 
''  that  he  does  not  think  it  reasonable  to  require  it.  A  judge 
'^  may  make  such  order  as  he  may  think  fit  respecting  the  costt 
"  of  the  appUcaiiofii  and  the  costs  of  the  production  and 
^*  inspection,  and  in  the  absence  of  a  special  order  the  same 
^'  shall  be  costs  in  the  cause." 

The  above  rule  of  Hil.  T.  4  W.  4,  r.  SO,  gives  a  single  judge 
at  chambers,  but  not  the  Court  in  banc,  jurisdiction  to  order 
the  admission  of  documents;  and  though  at  the  request  of  the 
judge  the  Court  may  hear  and  report  to  him  their  opinions  en 
a  matter  of  that  nature,  yet  they  will  not  pronounce  a  fonnal 
judgment,  but  leave  the  judge  afterwards  to  order  as  he  nay 
think  fit.  (z)  In  a  recent  case  an  order  was  made,  that  on  tbe 
plaintiff*  paying  the  defendant  the  expenses  of  examining  a 
judgment  and  other  documents  abroad,  the  defendant  shouM 
pay  the  expenses  of  proving  them  at  the  trial,  provided  soch 
proof  should  be  satisfactory  to  the  judge,  and  be  so  certified 
by  him,  whatever  might  be  the  result  of  the  case,  if  after  such 
examination  the  defendant  did  not  admit  them,  (z)  Tbe  sab* 
scribed  orders  were  drawn  up  at  chambers,  (a) 

With  respect  to  the  practical  operation  of  this  rule,  Mr. 
Bagley  observes,  {b)  that  '^  as  these  regulations  have  takeo 
effect  within  a  short  period,  and  their  practical  operation  is  but 
partially  understood,  it  may  be  proper  to  observe  that  it  is  not 
compulsory  in  any  case  on  the  party  intending  to  produce  do- 
cuments in  evidence  to  adopt  the  course  there  pointed  ou^  aod 
that  when  it  is  considered  unadvisable  to  inform  the  opposite 
party  of  the  nature  or  contents  of  the  documents  proposed  to 
be  offered  at  tbe  trial,  the  premature  disclosure  may  be  avoidedi 
but  in  that  event  the  cost  of  proving  the  document  falls  inevit- 
ably on  the  party  producing  it  in  evidence.  On  the  other  hand, 
when  no  solid  objection  exists  to  putting  the  adverse  party  in 
possession  of  the  nature  of  the  documents  proposed  to  be 
offered  in  evidence,  and  any  considerable  expense  is  likely  to 


(t)  Smith  j.Bhrdandanoikir,  S  Dowl.         (6)  Bagley'i  Chamber  FM.  SOT  «> 
641.  509. 


(a)  See  lonn  of  order,  3  ]>owl.  645. 
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be  incurred  in  proving  them,  it  seems  judicious  in  all  cases  to  CHAP.  XXVL 
require  their  admission  in  the  manner  prescribed ;  for  whether  ^wrrvuiBi!^ 
the  judge  shall  determine  that  the  required  admission  is  rea- 
sonable  or  unreasonable,  the  party  producing  the  document  in 
evidence  will  not  be  entitled  to  the  costs  of  proof  in  any  event, 
unless  he  has  availed  himself  of  the  rule.  If  a  judge,  upon 
hearing  the  parties,  intimates  his  opinion  that  a  document 
ought  to  be  admitted,  the  admission  is  generally  assented  to ;  (6) 
but  if  it  should  be  refused,  the  only  event  in  which  the  party 
refusing  can  escape  from  the  obligation  to  pay  the  costs  in- 
curred in  proving  the  document,  is  where  the  party  adducing 
such  document  has  failed  to  prove  it  to  the  satisfaction  of  the 
judge  presiding  at  the  trial,  as  testified  by  the  absence  of  his 
indorsement  on  the  document.  It  is  altogether  in  the  discre- 
tion of  the  judge,  before  whom  the  summons  is  made  return- 
able, to  say  when  it  is  reasonable  to  call  for  the  admission  of 
the  document  specified ;  but  it  is  presumed  that  it  would  not 
be  considered  reasonable  to  require  the  admission  of  any  do- 
cument, when  it  appeared  from  the  pleadings  that  the  validity  of 
such  document  was  clearly  in  issue ;  as  where  non  est  factum  is 
pleaded  to  an  action  on  a  specialty,  or  forgery  to  an  action  on  a 
promissory  note  or  bill  of  exchange ;  nor  does  it  seem  reason- 
able in  general  to  require  an  admission  of  the  execution  of  a 
private  instrument  to  which  the  party  called  upon  to  admit  is  in 
no  respect  privy.  Even  in  such  instances,  however,  although 
the  judge  should  be  of  opinion  that  it  was  unreasonable  to  re- 
quire the  admission,  unless  the  party  producing  the  document 
applies  for  its  admission  in  the  manner  prescribed,  he  cannot 
recover  the  costs  of  proof,  although  the  issue  should  be  deter- 
mined in  his  favour."  (e) 

It  may  be  added,  that  when  it  is  expected  that  fraud  or  ille- 
gality, or  other  matter  of  defence  arising  at  the  time  of  execut- 
ing a  deed  or  other  instrument,  will  come  in  question,  then  it 
may  be  so  important  that  the  attesting  witness  should  attend, 
that  at  least  one  of  the  parties  should  secure  the  attendance  of 
such  witness. 

IV.  As  observed  by  the  late  Lord  Tenterden,  "  It  is  of  the    rv.  Propbi- 
very  greatest  imporUnce,  as  regards  the  result  of  a  trial,  that  j^l^^^^l^^l^ 
the  principid  attorney  himself  should,  in  due  timej  examine  the    Witnesibi, 

: .  TO  Trial.  (a> 

ib)  See  form  of  admisuoD,  T.  Chittj'i     309. 
ForiDB*  130.  id)  See  farther  in  the  next  chapter  on 

(c)  See  Bagley's  Cbamb.  Prac.  S07  to     thii  important  part  of  practice. 
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CHAP.  XXVL  mtnesHSt  and  take  down  the  resuU  in  writing  ;'*  and  dtbei  the 
Eraiwci  AWD  principal  or  a  very  experienced  clerk,  who  will  afterwards  attend 

at  the  consultation  and  to  the  conduct  of  the  cause  at  the  trial, 

and  who  will  be  above  suspicion  of  tampering  with  the  witnesses, 
should  personally,  and  in  the  absence  of  the  client,  see  and  a- 
amine  each  witness  apart  from  the  other,  so  that  one  may  not 
influence  any  other  as  to  the  exact  testimony  he  will  gi?e  \  aad 
he  should  in  particular  inquire  whether  he  has  any  intere^  io 
the  event  of  the  action,  or  whether  there  are  any  circumstancM 
which  might  affect  his  competency  in  the  opinion  of  the  judgtj 
or  his  credit  in  the  estimation  of  Ajury,  and  whether,  if  then 
be  any  objection,  it  can  be  removed  by  release  or  otherwise.  (^) 
Moreover,  if  it  be  a  heavy  or  very  important  cause,  the  taxing 
officer,  in  the  exercise  of  his  discretion,  will  allow  to  the  success* 
ful  party  the  costs  reasonably  incurred  in  examining  witnesses 
preparatory  to  brief,  in  addition  to  the  common  iDstructioii&(/) 
In  the  course  of  this  proceeding,  any  instrument  to  which  tbe 
party  is  supposed  to  have  been  an  attesting  or  subscrihiiig 
witness,  may  be  shown  to  him,  and  he  may  without  impropriety 
be  interrogated  as  to  all  circumstances  relating  to  the  same. 
'*  The  practice  of  procuring  and  examining  witnesses  is  initsdf 
'^  innocent,  and  in  many  cases  necessary  and  meritorioiu,  ind 
**  in  none  disgraceful,  whether  the  employer  or  the  person  en* 
<<  ployed  be  considered,  and  to  that  extent  all  the  judges  hive 
^'  expressed  an  unanimous  opinion  in  the  Queen's  ense^ig)  And 
we  shall  find  that  even  in  the  Scotch  law,  where  precognitmd 
witnesses  is  considered  so  objectionable,  yet  such  a  verM  is* 
guiry  of  witnesses  as  to  their  expected  testimony  is  permitted, 
because  it  may  be  indispensable  to  a  just  trial.  In  the  Scotch 
law^  however,  it  is  not  permitted  to  require  a  witness  Umselflo 
state  III  writing,  still  less  to  subscribe  to,  a  statement  of  what  be 
will  prove,  because  it  has  been  supposed  that  operation  might 
afterwards  induce  him  to  adhere  to  a  statement  made  on  i 
mere  ex  parte  examination,  which  upon  more  mature  consi- 
deration  he  would  doubt.  In  England  it  has  been  the  pnctioe 
to  request  an  intended  witness  to  write  down  Ms  staiemad<i 


(<)  It  may  aI«o  be  expedient  to  ascer-  he  may  afterwards  be  asked  whetiier  k 

tain  from  the  witness  bis  age  and  rela-  think  the  oath  binding  upon  ik  ttucma: 

tioD&hip,  or  connection,  if  any,  with  the  but  it  is  unnecessary  and  irrelerdot  v 

plauitiff  or  defendant,  and  in  some  cases  ask  him  If  he  considers  any  other  fcniy 

whether  he  is  a  Churchman  or  Dissenter,  oath  man  binding,   and    such  qoevttf) 

orof  what  other  religious  tenets  or  political  cannot  be  asked.     The  Queef*  c>  ^ 

opinion,  and  in  general  his  opinion  of  the  Brod.  &  Bing.  284. 

plaintiff  or  defendant  or  the  case  uf  either.  (f)  See  Bills  of  Costs,  pi^  ^& 

On  the  trial,  if  a  witness,  without  object-  (g)  By  all  the  judges  in  Vk  (^* 

ing  to  it,  take  the  oath  in  the  usual  form,  ctue,  t  Brod.  &  Bing.  SOf ,  M,  S(fi* 
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the  faeis  to  which  he  will  depose^  and  which  might  on  the  CHAP.  XXVL 

trial  be  produced  to  the  witness,  in  case  he  should  then  vary  ^withimb*!^ 

in  his  evidence.  (A)    In  a  late  case,  where  it  appeared  that  the  "*" 

plaintiff's  attorney  had  examined  a  witness  and  taken  down 

his  statement  in  writing,  and  afterwards  read  it  over  to  him, 

and  he  said  it  was  quite  correct,  and  upon  the  witness  giving 

quite  contrary  evidence  on  the  trial,  the  written  account  was 

read  to  the  jury,  and  they  found  for  the  plaintiff,  four  other 

witnesses  having  sworn  in  favour  of  his  claim,  the  judges 

(Lord  Denmani  C.  J.  and  BoUand,  B.)  made  no  objection  to 

such  proceeding,  although  they  differed  in  opinion  as  to  the 

right  of  the  plaintiff  to  discredit  a  witness  called  by  himself,  (i) 

It  seems  upon  the  whole  to  be  the  safest  course  for  the  attorney 

himself  to  write  down  the  witness's  statement  and  just  before  the 

trial  to  read  it  over  to  him,  and  to  correct  it  according  to  any 

alteration  the  witness  may  then  suggest,  and  to  be  prepared  to 

produce  the  same  paper  on  the  trial  valeat  quantum*    It  has 

also  been  considered  not  to  be  improper  to  write  to  a  witness, 

and  thereby  inform  him  what  is  the  material  point  in  dispute, 

as  so  and  so  in  particular,  and  then  to  request  him  to  put  down 

in  writing  what  he  knows  and  has  heard  the  parties  say  on 

such  and  such  particular  occasions,   or  at  any  other  time, 

drawing  the  attention  of  the  witness  only  to  particular  occasions 

or  conversations,  but  without  suggesting  the  answer   to  the 

questions,  excepting  an  intimation  that  accuracy  will  be  essen* 

tial. 

It  has,  however,  been  considered  highly  improper  to  administer 
to  the  witness  any  oath  as  to  the  accuracy  of  the  statement  of  his 
evidence  before  the  trial,  for  although  such  swearing  would  be 
extrajudicial,  and  therefore  not  subject  the  witness  to  an  indict- 
ment for  perjury,  yet  still  it  might  impose  on  the  witness  an  im- 
proper bias  before  he  has  been  duly  examined  upon  the  trial.(il) 

In  the  Scotch  law  there  is  much  more  jealousy  with  respect 
to  any  interference  or  intercourse  with  a  proposed  witness  than 
in  England,  as  will  appear  from  the  few  authorities  referred  to 
in  the  subscribed  note ;  (/)  and  perhaps  the  principle  of  some 

(h)  Dted.  Smith  v.  Smart,  pmt,  845,  (t)  Wright  v,  B§ckgtt,  1  Mood,  h  Bob. 

n.  (t)  ;  and  Wright  v.  Btehett,  1  Mood.  &  414. 

Rub.  414.    But  this  is  not  allowed  in  the  (k)  In  PowUtt  r.  Lord  SadaUU,  for 

Scotch  law,  we  note  (1),  pott,  8S4.    And  crim.  con.  tried  io  Wesl^rn  Clrcttit,  MS. 

It  may  well  be  objected  that  this  pro-  coram  Garrow,  R. 

ceeding  isi^  have  the  effect  of  inducing  {i)  In  the  Scotch  law  a  diftinction  b 

a  witness  to  adhere  on  the  trial  to  his  taken  as    regards    the    pre>eiaminatioii 

first  tontiea  statement,  although,  when  ex-  (there  called  jtreeogmitioH)  of  a  witness  in 

amined  on  his  oath  in  Court  for  the  first  criminal  or  public  prosecutions,  and  dvli 

time,  his  statement  might  differ.  or  private  proceedings ;  on  the  fotmu  it 

s  a  k  n        1 
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CHAP.  XXVI.  of  those  rules  and  objectionsi  such  as  the  objections  to  slunr- 
EvTDEwcB  AND  ix^g  to  B  wituess  the  written  statement  of  another  witnass,  or 
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is  pennitted,  and  precognition  of  a  wit- 
ness, at  the  instance  of  a  public  proseca- 
tor.  is  clearly  no  objection  to  the  admissi- 
biiitj  of  the  witnesses ;  nor  will  the  pre- 
sence of  the  conductor  of  the  prosecution, 
during  the  examination  of  the  witnesses, 
be  deemed  improper.*  But  in  the  latest 
cases,  the  Scotch  Courts  have  expressed 
their  strong  disapprobation  of  taking  prs- 
cogniticn  in  ewil  causes  ;t  and  the  reason 
of  the  distinction  has  been  assigned  to  be, 
that  the  peremptory  diets,  of  Court,  and 
tile  accuracy  required  in  laying  the  in- 
dictment, render  recognition  necessary 
in  criminal  cases ;  and  as  they  are  taken 
at  the  instance  of  a  public  officer,  who  can- 
not have  any  private  interest  in  the  mat- 
ter, no  bad  consequences  can  result.  But 
that  such  a  practice  would  be  both  nnne- 
cessary  and  dangerous  in  civil  actions, 
where  the  pursuer  (plaintiff)  is  allowed 
considerable  latitude,  both  in  forming  his 
libel  (declaration)  and  in  leading  (con- 
ducting) bis  proof.  In  such  cases,  too,  pre- 
cognitions are  taken  by  a  party  interested 
in  the  issue  of  the  cause,  in  absence  of  his 
opponent,  in  a  loose  and  inaccurate  man- 
ner; and  in  these  circumstances  the  per- 
sons examined  will  hasard  assertions 
which  they  would  not  have  made  upon 
oath,  but  which  they  may  be  afterwards 
ashamed  to  retract.  The  practice,  there* 
fore,  of  taking  such  precognition,  has  al- 
ways been  condemned  by  the  Court. 
And  the  objection  is  considered  the 
stronger  when  the  witnesses  have  been 
examined  in  the  presence  of  each  other, 
and  have  been  afterwards  shown  their 
declarations,  so  that  even  with  the  best 
intentions,  their  after  evidence  will  be 
biased,  and  if  so  inclined  they  may  prove 
a  connected  story,  the  falsehood  of  which 
it  may  be  impossible  to  detect.} 

But  if  the  evidence  proffered  to  be 
given  in  a  civil  suit  has  been  fnrecognized 
before  ^justice  €f  xhM  peace,  with  reference 
to  some  charge  of  a  criminal  nature,  then 
it  may  be  admissible.^  However,  where 
ft  precognition  of  several  witnesses  bad 


been  so  obtained  before  a  jutioe,  «l& 
reference  to  a  criminnl  prosecstiQQ,  ami 
the  pursued  abandoned  that  proceedi^ 
'  and  brought  a  dvil  actioD  for  daaagn, 
and  sent  to  each  of  the  witnesacm  whohii 
been  examined  a  copy  of  tbeir  own  de- 
clarations before  the  justice,  together  ^b 
the  dedaration  of  a  paiticubr  witDCM, 
who  was  considered  as  the  leadiag  ooe, 
that  they  might  recollect;.  Stt  be  said, 
what  had  passed,  when  the 
more  recent,  the  Coart 
sustained  the  objection  to  the 
lity  of  the  witnesses,  and  dedafcd  ihtf 
although  in  all  cases,  even  of  crioni 
proceedings,  a  witness  whose  depeaitiw 
has  been  taken  has  a  right,  befere  he  is 
again  examined  in  Court,  to  hxvc  hm  pie- 
vious  deposition  cancelled;  jet  tkal  w 
send,  as  was  here  done,  the  wktde  frmf^ 
each  witness,  was  highly  nowanrnntohb. 
and  of  the  most  pernicious  tmdency.aad 
they  rejected  the  evidence  and  fined  the 
pursuer  £5  for  the  use  of  tha  ] 
bis  roalpractice.| 

In  an  earlier  case  it  was 
that  dealing  with  a  witness  after  ciratiai, 
is  illegal,  as  even  showing  a  witness  a 
paper  as  to  what  he  is  to  depose,  ia  He 
absence  of  the  judge,  or  prevumsJj  show- 
ing him  interrogatories  apoo  wbicb  he  h 
to  be  examined  ,f  or  showing  hiea  an  ao- 
subscribed  rental  of  lands,  wbeteof  te 
quantity  of  rent  was  to  be  proved,  was 
considered  an  improper  instmcUng.**  If 
a  witness  had  been  pnesevl  mi  rwians- 
tions  in  the  caute,  he  was  not  adsatied 
to  give  evidence.tt  So  if  the  agent  fa 
the  person  adducing  a  witness  after  be  baa 
been  cited,  speak  to  him  on  thocaaw, 
and  mention  to  him  an  impatatioo  oa  fab 
character  which  had  been  stated  by  the 
other  party,  this  will  prevent  hia  fraa 
examining  such  person  as  bis  witaess4t  S» 
the  purposely  causing  depoaitioos  to  be 
shown  or  read,  or  proofs  awona  or  lobe 
given  by  a  witness,  to  another  witness 
renders  the  latter  inooopeteot  to  gtm 
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*  Andenon  ▼•  Spoval,  7  June,  a.  d. 
1799,  Morrison's  Dictionary,  vol.  zii. 
No.  «08. 

f  Wemysi  ▼.  Wemfu,  26  Feb.  a.d. 
1793,  Morrison's  Diet.  vol.  xix.  No.  207. 

t  Id.  ibid.;  but  note  only  the  argu- 
ment for  the  defendant,  and  see  reasons 
in  FaUv,Sawers,  10  Aug.  1785,  Mor- 
rison's Diet  vol.  xix.  No.  f08  ;  and  see 
BoyU  V.  Yule,  4  Aug.  a.  n.  1778,  19 
Morrison's  Diet.  No.  201 . 

§  Wemym  r.  Wemfftt,  tnprap  f. 


II  FaU  ▼.  Ssmrt,  10  Ana.  a.  ».  im 
Morrison's  Diet,  vol*  zix.  No.  fOt. 

%  Geddet  r.  PoHUbUead  mmmOm.  U 
Jan.  A.  D.  1741, 19  Monisott^s  Diet.  Jia. 
166. 

*•  CrumsfoiM  ▼.  CbeUara,  FeK  a.  a. 
1082,   19  Morrison's  Diet.  No.  9f. 

ft  Home  V.  Home,  5  July,  a.  »•  lM» 
19  Morrison's  Diet.  No.  116w 

n  CadeU  V.  MsrtiaiMl  end riii.  19 

Jan.  A.D.  1799,  Monison's  DicL  vaL  xiL 
N0.2IS. 
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even  informing  him  what    another  witness  will  8wear«  and  CHAP.  xxvi. 
thereby  naturally  inducing  him  to  swear  to  the  like  effect  ^WitHMiwr 

might  be  equally  applied  to  the  administration  of  justice  in ' 

England. 

Every  honourable  practitioner  at  all  events  will  take  care 
that  no  part  of  his  own  or  his  client's  intercourse  with  the  wit* 
ness  can  possibly  have  the  least  influence  upon  him  to  give 
his  testimony^  otherwise  than  strictly  according  to  the  truths 
and  without  evincing  the  slightest  partiality  to  either  party.  ' 
Indeed  in  prudence  and  policy^  this  is  of  the  utmost  import- 
ance to  the  client's  interest,  because  the  least  improper  inter- 
Jerenee  with  a  witness  might  so  disgust  a  jury  as  to  induce 
them  to  find  a  verdict  against  the  client,  although  law  and  jus- 
tice might,  on  the  whole,  be  in  his  favour. 

So  with  respect  to  written  or  documentary  evidence,  it  will  fre-  PreTiootetami* 
quently  be  of  the  utmost  importance  for  the  principal  attorney  ^^VeS!'"' 
io  examine  it  toith  care  long  before  the  trial.  {I)  It  has  too  fre-  dem», 
quently  occurred,  that  the  client  has  relied  upon  a  statement  of 
written  transactions  or  account  books,  but  which,  from  some 
uncommunicated  suspicious  alteration  being  discovered  on  the 
trial  for  the  first  time,  induces  an  invincible  suspicion  of  fraud 
against  the  client,  though  in  reality  the  erasure  or  alteration  was 

evidence  ,*  though  it  would  be  otherwise  which  he  knew  respecting  the  caosc.    It 

if  they  by  accident  saw  the  deposition.*  was  arged  in  support  of  the  witness,  that 

But  the  merely  having  conversation  with  a  party  roast  necessarily  inquire  of  those 

a  witness  relating  to  a  cause  after  he  has  who  are  to  be  cited  as  witnesses,  what 

been  cited,  constitutes  no  objection.t  they  know  of  the  facts  connected  with 

In  the  first  case,  t  Hale's  PI.  Cr.  tSO,  the  cause.    On  the  other  hand  it  was  ob- 

WBS  cited  to  show  that  the  wilful  communi-  jected,  that  the  defendant,  by  giving  the 

cation  to  one  witness  of  what  another  has  .  witness   the   information    necessarpr  for 

sworn,  is   an  insuperable  bar  to  the  ad-  drawing  up  the  paper,  had  communicated 

missibility  of  the  former.  to  htm  the  manner  in  which  ho  intended 

But  it  was  verv  early  held,  that  a  to  shape  his  pleadings,  and  how  he  ex- 
witness  may  be  asked  loiiat  he  knows  of  pected  the  evidence  of  the  witness  to  bear 
the  matter,  provided  no  paction  be  made  on  it.  But  that  the  law  is  so  aniioos  to 
with  him  to  abide  by  hb  information.^  prevent  this  knowledge  on  the  part  of 
But  a  distinction  has  been  taken  between  witnesses,  that  it  is  an  undoubted  objec* 
obtaining  a  verbal  statement  of  what  a  tion  that  a  witness  has  heard  another  ez« 
witness  will  swear,  and  obtaining  a  written  amined,  whereas  here  the  witness  knows 
statement  from  him,  and  the  latter  may  precisely  the  import  of  the  whole  evi» 
render  his  emdenea  inadmittibUt  because  it  dence  which  the  defendant  means  to 
i$  pledging  him  to  subsequent  consistency,^  bring  forward.  Authorities  were  cited  to 
But  it  was  holden  that  a  witness  was  ad-  establish  that  point,  but  the  Lords  onani^ 
nissibic,  although  while  in  the  service  mously  repelled  the  o^'«ctiim.|| 
of  the  party  by  whom  he  was  adduced,  (I)  This  is  always  essential  as  regards 
mnd  before  his  citation,  he  had  drawn  up,  the  stamp,  Becktnth  v.  Renner,  6  Car.  & 
at  his  master's  desire,  and  delivered  to  P.  681. 
him  a  statement  of  all  the  particulars 


*  Jean  Farquharsonr,  Alexander  Ander^  of  Knox  y.  The  Lady,  21JoIy,  1680, 19 

sdn,  2  Dec  I80f ,  by  a  small  majority  of  Sforrison,  No.  88. 

thejadgesy  Morrison's  Diet  vol.  zix.  ap-  §  Ellis  v.  Hamilton,  16  June,  a,  in 

pendix,  f.  1681, 19  Morrison's  Diet  No.  89. 

t  Id.;  also  by  a  small  majority.  J  Durham  v.  Muis,  10  Feb.  A.  D.  1798> 

t  Aags.  B.  IS  Feb.  a.  d.  1679;  19  Morrison's  Diet  No.  211. 

Moniion't  Diet  a,  d.  1786;  Arbvthnot  Digitized  by 
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CHAP.  XXVI.  attributable  to  accident^  or  the  improper  conduct  of  a  derk,  mi 
^w^THMP^^^  whicbi  if  ascertained  in  time^  might  have  been  satisfactoiilyex- 

— """■"^ ^  plained  to  the  jury,  (m)    It  seems  therefore  to  result,  that  id 

attorney  should  so  inquire  and  examine  into  the  case  and  evi- 
dence, that  he  may  become  master  of  each^  and  judiciously  it- 
cide  on  the  exact  evidence  he  will  offer  on  the  trial,  and  with- 
out apprehension  of  disastrous  surprise,  be  able  fearkssl;  to 
instruct  counsel  as  to  every  part  of  the  evidence  he  tbinb  il 
expedient  to  adduce. 


Ezpedienej  of 
addncing  even 
doubtful  wit- 
Dostet  or  evi- 
dence. 


Of  ende«Yoan 
to  remove  ob- 
jecttoiit  to  wit- 
oesiet  bj  tin- 
proeemenU  be- 
furo  tbe  trial. 


When  the  competency  or  credibility  of  a  witness  b  doubt- 
ful, the  prudent  course,  when  it  is  expected  that  his  evidence 
will  be  favourable,  is  to  subpoena  him  at  all  events,  becauie  tiie 
opponent  may  perhaps  not  be  aware  of  the  objection,  or  prepared 
to  substantiate  it;  and  if  he  be,  the  reliance  upon  the  objecboo 
may  create  a  prejudice  against  the  opponent  who  has  takes  it, 
and  the  expense  of  the  witness's  attendance  will  probabl;  be 
allowed,  (n) 

If  it  be  ascertained  that  the  witness  is  incompetent  fn» 
defect  of  understandings  then  unless  a  commission  of  lonacj 
has  been  found,  or  the  bare  production  of  tbe  witness  wooU 
inevitably  lead  to  a  conclusion  of  incompetency,  it  may  be  ex- 
pedient to  subpoena  him,  and  to  require  that  in  the  meantime  s 
regimen  be  adopted  best  calculated  to  improve  the  state  of  bis 
mental  faculties.  And  if  it  be  known  that  a  witness  is  addicted 
to  intoxication,  it  is  scarcely  necessary  to  suggest  that  be  sbonid 
be  placed  under  the  care  of  some  relative  or  friend,  who  will  it 
least  secure  sobriety  and  decent  conduct  in  Court  If  tbe  io- 
competency  arise  from  infancy  or  defect  of  education,  and  tbe 
consequent  inadequate  knowledge  of  the  obligation  of  an  oaA, 
as  there  are  instances  of  postponing  a  criminal  trial  in  order  to 
afford  a  degree  of  instruction  to  a  witness  in  the  mean  timei  per- 
haps the  same  principle  might  be  extended  to  a  civil  action,  and 
therefore  endeavours  should  be  made  to  delay  the  trial  as  long 
as  practicable,  and  the  youth  in  the  mean  time  placed  under 
the  best  and  most  rapid  course  of  education,  as  well  nonl  ^ 
religious. 


(m)  In  Atiuwtd  v.  Smalltoood,  in  the 
Huote  of  Lords,  a,  d.  IS.'SS,  strong  ob- 
servations were  made  on  tbe  probabJe 
effect  upon  a  jury  of  a  suspicious  aheration 
in  docoroentary  evidence.  And  in  Stoveld 
tonit  9then  t.  £//tf ,  tried  at  Horsham  as- 
sises, A.o.  18X0,  (an  action  for  a  balance 
of  a  banking  account,)  the  jur,v  found  a 
▼erdict  against  tbe  bankers,  merely  he* 
tense  there  were   two  erasures   on  tbe 


credit  side  of  the  account,  when,  Hli^ 
been  known  before  the  trial  Ihatibe  boo^ 
contained  such  erasures,  tlieir  pn>dv€t>* 
in  evidence  might  have  been  avuidrd 

(n)  Rudiwarth  t.  Wilm,  1  B*r.  i 
Cres.  S67 ;  HutehimtM  ▼.  AM^  i 
Dowl.  &  Rjl.  145  i  Amdrc^f.  n«"«* 
8  Bing.  451 ;  as  to  allowaoce  of  ^ 
penses,   Bcwmm   y.  Sekmeiier,  f  TtaBL 
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With  respect  to  persons  who  have  been  guilty  of  a  crime,  CHAP.  XXVI. 
the  party  objecting  to  his  testimony  may  be  required  to  prove  ^withmsm!'* 

the  conviction  by  the  record,  and  its  consequences  in  excluding  ' 

his  testimony  may  be  removed  by  proving  a  pardon,  or  by 
showing  that  endurance  of  the  full  term  of  punishment  has  ex* 
piated  the  consequences  of  the  guilt  as  regards  his  competency 
to  give  evidence. 

With  respect  to  the  more  frequent  objection  on  the  ground  neadioeM  to 
of  interest,  it  must  in  general  be  removed  by  a  release.  Some-  ^^•^^ 
tiroes,  howeveri  even  at  nisi  prius  this  may  be  effected  by  a  c/e* 
posit  of  money,  (o)  When  there  is  the  least  apprehension  that  a 
release  may  be  required  by  the  client,  his  attendance  at  the  trial 
should  be  secured ;  and  as  a  general  rule,  every  attorney,  as 
well  for  a  plaintiff*  as  a  defendant,  should,  on  attending  a  trial, 
have  with  him  a  sufficient  number  of  blank  releases  on  proper 
stamps  ready  to  be  immediately  filled  up  and  executed.  If  an 
attorney  promise  a  release,  his  engagement  will  be  binding;  but 
although  after  the  witness  has  given  his  evidence,  he  refuse  to 
perform  his  promise,  the  Court  will  not,  on  that  account,  grant 
a  new  trial,  (p) 

In  what  is  vulgarly  termed  **  getting  up  a  cause,'*  or  "  pre-  Number  of  wit- 
paring  for  trial,"  it  is  too  much  to  expect  of  an  attorney  or  J)^}eTid«i^. 
counsel,  before  the  trial,  his  decision  that  the  testimony  of  any 
one  of  several  witnesses  or  of  several  documents  upon  the 
same  point  may  be  dispensed  with;  and  a  prudent  attorney 
should  subpoena  all  witnesses  and  adduce  all  documents  that  it 
is  expected  will  be  favourable  to  his  client,  leaving  it  to  the 
discretion  of  his  counsel  on  the  trial  to  call  as  many  as  he  may 
think  prudent.  Many  causes  have  been  lost  by  calling  too 
many,  (q)  or  by  giving  in  evidence  more  documentary  evidence 
than  was  requisite ;  (r)  but  then  no  blame  was  imputable  to  the 
attorney  as  it  might  be  were  there  a  d^ciency  of  proof.  It  will 
be  essential  also  to  adopt  a  judicious  arrangement  of  the  witnesses 
in  the  brief,  and  under  the  name  of  each  to  give  a  concise  inti- 
mation of  what  reUance  may  be  reposed  in  him,  and  in  general 
stating,^r«^,  the  evidence  of  the  best  and  most  important  witness ; 
though  in  proving  an  ancient  right  of  common  or  way,  or  when 

Co)  Leet  t.  Smith,   1  Mood.  &  Rob.         (r)  Thus  in  a  late  case  on  the  Home 

5t9.  Circuit,  by  the  plaintiff's  counsel  onneces- 

(p)  Hemng  ▼.  EnglUh,  6  Car.  &  P.  542.  sarily  potting  in  evidence  deeds,  instead 

(g)  See  the  instance  of  calling  fi  Jifth  of  re\y mgoii  a  pouetaorytitU,  the  pln'miiff 

witneis,  supposed  to  be  favourable,  but  recovered  only  a  share  in  the  property,  in 

who    tamed    out    adverse,    Wright  v.  consequence  of  the  deeds  disclosing  an 

Beckett,  1  Mood.  &  Rob.  414.  outstanding  term  as  to  the  residae* 
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CHAP.  XXVI.  the  witnesses  are  very  numerous,  it  has  been  considered  adnnbk 

Witnemm!"'  ^^  ^^*^  ^^^  case  with  some  of  the  very  best  witnesses,  so  as  to 

leave  a  strong  impression  on  the  jury.    The  master  in  hfadt 

cretion  may  allow  for  witnesses^  although  not  called  od  die 

trial  (#) 


V.  Op  thb         V.  The  respective  attornies,  having  determined  wkai  m^ 

Procbbdings  fiesses  to  subpoena,  and  what  documentary  evidence  to  adduce, 

^A^F^Alf^^c"^  should,  at  least,  a  reasonable  time  before  the  trial,  toke  careto 

OF  WiTNzuEs.  issue  such  proper  process,  and  adopt  such  proceedings,  as  maj 

most  effectually  secure  the  attendance  of  each  witness,  and  die 

production  of  all  necessary  documents ;  or  in  default  subject 

him  to  an  attachment  or  action  on  the  case  for  the  coose- 

quences  of  his  omission. (0 

Ofthesubpcena,  Xhe  process  of  the  superior  Courts,  requiring  a  witness  to 
dttces"tecaiD.  attend  on  a  trial,  and  the  punishment  by  attachment,  ezistod 
at  common  law ;  and  although  the  5  Eliz.  c.  9,  imposed  a  lOL 
penalty,  and  gave  further  recompense  to  the  party  aggrieved,  to 
be  assessed  by  the  Court,  (f«)  for  non-attendance  of  a  witness,  ami 
punishment  for  perjury;  yet  it  is  more  usual  to  proceed  by  at* 
tachment,  or  by  action  on  the  case,  for  non-attendance,  or  bj 
indictment  at  common  law  for  perjury,  than  to  proceed  upon  die 
statute.  It  is  expedient,  however,  for  a  practitioner  to  exi^ 
mine  the  enactments  in  the  statute,  and  in  particular  the  12di 
section,  which  enacts,  "  that  if  any  person  or  persons  upoo 
whom  any  process  out  of  any  of  the  Courts  of  record  shall  be 
served,  to  testify  or  depose  concerning  any  cause  or  nuUter 
depending  in  any  of  the  same  Courts,  and  having  teaderei 
unto  him  or  them  according  to  his  or  their  couniemamte  w 
calling  such  reasonable  sums  of  money  for  his  or  their  cotU 
and  charges^  as  having  regard  to  the  distance  qftheplace,u 
necessary  to  be  allowed  in  that  behalf,  do  not  appear  accordiaf 
to  the  tenor  of  the  said  process,  having  not  a  lawful  and 
reasonable  let  or  impediment  to  the  contrary,  that  then  die 
party  making  default  to  lose  and  forfeit  for  every  such  ofleoce 
10/.,  and  to  yield  such  further  recompense  to  the  party  grieved 
as  by  the  discretion  of  the  judge  of  the  Court  outofwhid 
the  said  process  shall  be  awarded,  according  to  the  loss  and 
hindrance  that  the  party  which  procured  the  said  procesi 
shall  sustain  by  reason  of  the  non-appearance  of  the  said  wit- 

(0  Adanuon  v.  Noel, «  Chlttj,  R.  SOO.      C. ;  Pearson  t.  Fletekee,  5  E^p-  Hep.  9(L 
(()  Amey  v.   Long,  9   East,  47S;    1  (u)  P«arjoii  v. //a,  Duoal*  5d^«  ^' * 

Catnpb.  14,  id,  180;  6  Esp.  R.  116,  S.      Cbittjr,  Coi.  Sut.  S9i»  jiMt. 
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ness  or  witnesses ;  the  said  several  sums  to  be  recovered  by  the  chap.  xxvi. 
party  so  grieved  against  the  offender  or  offenders  by  action  of  ^witnbmm!^ 

debt,  &c."  ^ 

In  general  it  is  advisable  to  issue  and  serve,  not  only  a  of  roVpcBming 
subpoena  to  give  evidence,  but  also  to  produce  all  docvmente  **»*»*«»»«•• 
in  the  witness's  power,  by  a  subptena  duces  tecum,  and,  when 
practicable,  the  date  and  particulars  of  each  deed  or  document 
should  be  stated,  so  as  to  preclude  the  possibility  of  excuse, 
that  the  particular  document  had  escaped  recollection;  and 
afterwards  the  writ  may  conclude,  "  and  all  other  deeds,  do- 
cuments, instruments,  writings,  and  papers  whatsoever,  in  your 
custody  or  power,  that  may  afford  any  evidence  or  information 
touching  the  matters  in  difference  in  the  said  cause;  and, 
further,  it  may  be  useful  to  require  the  witness  in  terms  ''  cS- 
Ugenily  to  search  for  and  examine  and  enquire  after  all  such 
deeds,  documents,  instruments,  papers  and  writings  "  so  that 
the  same  may  be  produced  and  given  in  evidence  to  the  jurors 
at  the  time  and  place  of  trial.  This  would  prevent  a  not  un- 
frequent  excuse,  that  the  witness  was  not  aware  that  it  was 
his  duty  to  search,  which,  after  having  been  served  with  so 
explicit  a  subpoena,  he  could  not  urge.(r)    If  a  witness  be 


(v)  Tbe  following  it  the  asaal  full  form  of  nibpcena  duea  Ueum,  with  the  addilioa 
of  a  suggested  direction,  "  diligently  to  seBtcb  for  documents,  &c.  :** — 

WiiliBm  the  Fourth,  bj  tbe  grace  of  God,  of  the  united  kingdom  of  Grett  Briuin  PqH  form  of  ft 
and  Ireland  king,  defender  of  Uie  faith,  to  L.  M.,  N.  O.,  &c.  [namet  of  oil  witnnm  gubpatna  duett 
included  m  the  nipana  not  exceeding  fow]  greeting :  We  command  you  that  laying  teewn 
aside  all  and  singular  business  and  excuses  you  and  erery  of  you,  be  and  appear  in  m  ^^ 
your  proper  persons  before  our  right  trusty  and  well  beloved  [tutme  of  chief  juttiee]     .  «PP;«>*  ™ 
our  chief  justice  assigned  to  hold  pleas  in  oor  Court  before  us  [or  in  C.  P.  "  before  «'^*  eywcnce  m 
air,  Iname  of  chief  juttiee,]  knight,  our  chief  justice  of  the  bench:"  or  in  Exchepur,  ■"  •cUon. 
"  before  sir,   [name  of  chief  baroni]  knisht,  lord  chief  baron  of  our  Court  of  £z- 
clicqoer  at  Westminster,  at  tbe  Guildhall  of  the  city  of  Loudon,"  er  in  WddUets^ 
"  at  VVestminsier  Hall,  in  tbe  county  of  Middlesex,"  adding  in  the  Exdiequer,  **  in 
the  place  where  our  said  Court  of  Exchequer  is  usually  Iiolden,"  or  at  the  amtet,  **  be- 
fore our  justices  assigned  to  take  tbe  assises  in  and  for  the  county  of ,  at  — ^  in 

tlie  said  county"]  on  ,  the  day  of instant  [or  **  next,"]  by of 

the  clock  in  the  forenoon  of  tbe  same  day,  to  testify  all  and  singular  those  things 
which  you,  or  either  of  you,  know  in  a  certain  cause  now  depending  in  our  Conrt,  be« 
fore  us  [or  in  C,  P.  *'  before  our  justices,"  or  in  the  Exchequer,  *'  before  the  barons  of 
our  said  Court  of  Exchequer,"]  at  Westminster,  between  A.  B.,  plaintiff,  and  C  D., 
defendant,  in  an  action  on  promises  [or  "  of  debt,"  ^c.  at  the  action  it,]  on  tbe  part 
of  the  plaintiff  [or  **  defendant,**]  and  on  that  dav  to  be  tried  by  a  jury  of  the  coun- 
try \  and  also  that  you  do  diligently  and  carefully  search  for,  examine,  and  inquire  j^],q  iq  search 
after,  and  bring  with  you,  and  produce,  at  tbe  time  and  place  aforesaid,  a  bill  of  ex-  for  and  bring 

change,  dated  the day  of ,  a.  d. ,  drawn  by on ,  and  for  tbe  ^\^  him  certain 

pa}  ment  of  £ ,  two  months  after  the  date  thereof;  And  a  letter  dated,  &c  signed  enumerated 

by  one ,  and  addressed  to  ,  and  purporting  to  contain  and  be  a  noticeof  .^ocomentt. 

the  dishonour  or  non-payment  of  tbe  bill  by  tbe  said  drawee ;  And  a  certain  instm- 
ment,  purporting  to  be  an  indenture  of  lease  made  between  A.  B.  of  tbe  one  part,  and 
C.  D.  of  the  otlier  part,  and  dated  the  —  day  of ,  1855 ;  And  a  certain  paper- 
writing,  purporting  lo  be  a  receipt  signed  by  O.  G.  for  the  sum  of  £— ,  from  one 

P.  P.,  and  dated  the day  of ,  1835 ;  And  [here  dacribe  particutarlif  every 

other  document  required  to  he  produced,]  together  with  all  copies,  drafts,  and  vouchers 

relating  to  the  said  documents  and  letters,  and  all  other  documents  and  paper  writings. 

whatsoever  that  can  or  may  afford  any  information  or  evidence  in  this  cause;  then  and 

there  to  testify  and  show  all  and  siogular  those  tbmgs  which  yoa  or  either  of  yoa  luMw.    (^  OOqIp 
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CHAP.  XXVI.  served  merely  with  a  sabpcena  to  attend^  he  need  not  aeaich 
^WiTHiiitr*  or  bring  with  him  any  documents^  even  though  he  be  at  the 

same  time  served  with  a  notice  to  produce  ;(dT)  and  hence  tbe 

general  utility  of  the  full  form  of  writ  which  was-  established  to 
be  proper  in  a  late  case,  (y)  However,  it  is  now  settled  that « 
subpoena  duce9  iecum,  without  being  adtentijiecmdmmfiiva&r 
cient ;  as  a  party  may  be  compelled  to  produce  a  docomeal 
without  having  any  right  to  be  moam^  still  less  examined,  as  i 
witness^  or  giving  the  opponent  a  right  to  examine  or  crosi 
examine  him.(z) 

The  best  course  on  all  occasions  would  be  to  issue  a  iob> 
poena  duces  tecum  in  the  fullest  farm,  and  as  in  the  antecedent 
note;  and  the  names  of /our  witnesses  are  still  allowed  to  be  b* 
eluded  in  one  writ ;  (a)  although  the  practice  of  including  sevenl 
persons  as  defendants  in  mesne  process  when  the  subsequent 
declaration  is  not  to  be  joint  has^  we  have  seen,  been  in  a  gmt 
measure  determined.(i)  The  writ  is  then  to  be  engrossed,  and 
is  usually  on  parchment,  (6)  and  is  to  be  signed  by  the  signer  o( 
writs  and  duly  sealed  f  as  many  copies  of  such  writ  are  then  to 
be  made  as  there  are  witnesses  named  in  the  writ,  not  exceeding 
four ;  (c)  and  afterwards  a  coptf  must  be  served  upon  each  of  such 
witnesses  personally,  and  at  the  same  time  the  origmal  writ, 
duly  signed  and  sealed,  mt^/  be  shown  to  each  witness,  whether 
required  or  not,  and,  when  necessary,  a  proper  tender  for  ex* 
penses  must  at  the  same  time  be  made ;  for  otherwise  he  wiD 
not  be  liable  to  an  attachment,  (c) 

The  subpcena  must  have  been  actually  issued  before  serrioe 
of  the  copy ;  and  though  it  has  been  supposed  that  the  oame  of 
a  witness,  although  not  in  the  original  subpoena,  may  be  iaserted 
therein  at  any  time,  if  he  have  been  regularly  served  with  a 
copy ;  {d)  yet  as  it  is  clear  that  the  original  subpoena,  coires* 
ponding  with  the  copy,  ought  in  strictness  to  be  shown  to  the 
witness  at  the  time  of  the  service  of  the  copy,  whether  reqoiied 
by  the  witness  or  not^  and  that  if  that  be  omitted,  no  aUach^ 

Statement  of       or  the  said  docoments,  letters,  or  instmraeats  in  writing  do  import,  of  and  cauoavi^ 

consequences  of  *^e, ""..^•^  T  ^^^'^'''^:  ^^"^  "J^i,^"'  2,?"^  ^y*'"'  ***»  ^yjV^'^: 

dUsbidiMOOi      ^^^^  ^^  pen«ltj  upon  each  of  joa  of  lOOi.    Witness [namt  tfekiefjmticM^ 

c&i0f  Unm]  at  Westminster,  the  ^-^  day  of——,  in  the  —  jear  of  oor  jcigfl. 

(«)  Parry  v.  May,  i  Mood,  k  Rob.  qner,  S.  P. 

tr9.  (a)  ITa^UT.GaU,  Holt's  Csses  At* 

(y)  Amey  v.  Long,  9  £hst,  47S;  1  Fri.  5«6. 

Cnmpb.  14,  180,  note  (a),  and  next  note.  (b)  Ante,  vol.  iii.  184. 

(s)  £•■«!  T.  AfoMly,  t  Crom.  &  M.  (c)  Jacob  r,  Hamgate,  5  DowL  4J<i 

490;  4  Tyr.  169;  S  Donl.  364;  Rtuk  Wadnporth    r.   Mgnhall,   3  T\r.  S33; 

▼.  Smith,  1  Crom.  M.  &  R.  94;  9  Uowl.  Crom.  ic  M.  87,  S.  C. 

687,  S.  C;  P«rry  v.  Oibton,  1  Adol.  «e  (d)  Wal^U  r.  G*U,  Holt's  ficP' 

£11.  48>  and  Smtn  v.  Mmly,  Eiche.  596;  Tidd, 805, isd qnen. 
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Meni  can  be  sustained,  (e)  it  would  be  unsafe  to  rely  upon  the  CHAP,  xxvi, 
former  supposition.  Such  copy  of  the  subpoena  must  be  de*  Witnbmes!'^ 
livered  to  and  left  with  the  witness  at  the  time  of  the  service.  (/) 


Whether  a  witness  be  fAvourable  or  not,  it  is  always  most  Time  of  uning 
prudeiit  to  subpcena  him,  or  endeavour  to  do  so,  as  soon  as  the  ^  ■abpcena. 
issue  has  been  joined,  or  at  least,  on  the  part  of  a  defendant,  as 
soon  as  notice  of  a  trial  has  been  given ;  firsts  because  such 
service  will  prevent  the  witness  from  getting  out  of  the  way, 
and  avoiding  service;  secondly,  because  it  will  protect  the 
witness  from  arrest  on  civil  process,  and  preclude  all  excuses, 
excepting  dangerous  illness,  for  non  attendance ;  and,  thirdly ^ 
because  if  such  bons^  fide  endeavour  to  serve  be  ineffectual,  the 
judge,  upon  an  affidavit  of  such  early  but  unsuccessful  endea* 
▼ours  and  of  the  materiahty  of  the  witness,  would  probably 
postpone  the  trial  on  the  application  of  the  defendant,  which 
he  would  refuse  if  the  endeavours  were  too  long  delayed.  At 
all  events,  a  witness  would  have  good  ground  to  complain,  if  he 
were  not  served  a  reasonable  time  before  the  trial,  (j^)  and  per- 
haps even  his  disobedience  might  be  excused.  In  a  Town  cause 
a  bona  fide  endeavour  to  serve  the  witness  ought  to  be  made 
at  lectstfour  days  before  the  trial ',{h)  and  a  notice  in  London, 
served  at  two  o'clock  in  the  afternoon,  for  a  witness  to  attend 
the  sittings  at  Westminster  on  the  same  afternoon,  is  much  too 
short,  (f)  In  a  Country  cause^  the  witness,  if  out  of  the  assize 
town,  must  at  all  events  be  served  btfore  the  commissian 
day,  {i)  and  also  before  the  day  of  attendance  named  in  the 
writ;  and  if  the  service  be  afterwards,  although  before  the 
actual  day  of  trial,  and  in  consequence  the  witness  do  not 
attend,  the  Court  will  not  grant  an  attachment.  (/)  At  the 
same  time  every  prudent  witness  should  exert  himself  and 
endeavour  to  attend,  however  short  the  notice,  (m) 

The  safest  course  is  always  to  serve  a  copy  of  the  subpoena* 
and  at  the  same  time  to  produce  and  show  the  original  to  the 
witness  in  the  presence  ottwo  persons,  who  will  afterwards  join 
in  an  affidavit  that  the  original  was  produced ;  for  if  the  witnessi 
in  answer  to  an  application  for  an  attachment,  should  swear  that 
the  original  subpoena  was  not  shown  to  him,  the  rule  nisi  for 
the    attachment  might  be   discharged  with   costs,  and   this 

(e)  Jaeoh  ▼.  HangaU,  S  Dowl.  456;  Sim  t.  Kitchen,  b  Esp.  Rep.  46 ;  Benmtt 

Wadiwortk    t.    Manhall,  3  Tjr.    328;  t.  Jonef,  «  Chitty's  Rep.  403 ;  Tidd,  606. 
Croni.  &  M.  87,  S.  C.  (k)  Tria  ▼.  Johmon,  1  Mood.  &  Rob. 

(/)  rfcorpv.G/f6oMrii«,llMoore,55;  «59.  % 

3  Bing.  SS3,  S.  C.  (/)  Alexander  v,  Diton,  1  B!ng.  366. 

(g)  Hammond  v.  Stewart,  1  Stra.  510«  (m)  Hammond  ▼.  Stewirt,  1  Sira.  510; 


(h)  Postan  t.  Kosr,  4  Car.  &  P.  271.         Sinu  ▼.  Kitchen, 5  Esp.  Rep.  46;  Bennett 
(i)  Hammond  ▼.  Stevoart,  1  Stra,  510 ;     t.  Jonm,  t  ChiU^'s  Rep.  403 ;  Tidd»  806, 
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CHAP.  XXVI.  altbough  it  be  admitted  that  the  witness  did  not  demand  ia- 

Etidinci  AMD  spection  of  the  original  (n) 

The  statute  5  Ehz.  c.  9,  sect  12,  we  have  seen,  subjects! 

to  be  tendered  witness  to  an  attachment  only  when  having  tendered  wAo  km 
according  to  his  countenance  or  calling  euch  reasonable  wm  tf 
money  for  his  costs  and  charges  as  having  regard  to  the  d&sUna 
of  the  place  is  necessary  to  be  aUawed  in  that  behaff^  ^e.(o) 
In  a  town  cause^  and  when  the  witnesses  reside  in  Loodcm  or 
within  the  bills  of  mortality,  it  is  the  practice  to  tender  only  m 
shilling  with  the  subpoena,  because  it  is  supposed  that  a  witness 
in  that  case  may  travel  the  short  distance  on  foot  and  without 
expense.  In  other  cases  only  a  reasonable  sttm  to  oofer  /ra- 
velling  expenses  to  and  from  and  expenses  at  the  place  of  trid 
need  be  tendered ;  and  though  it  has  been  customary  to  aDov 
solicitors,  physicians,  surgeons,  and  surveyors  a  fee  for  loss  of 
time,  yet  no  right  to  such  allowance  exists  under  the  statute  or 
otherwise ;  and  it  has  recently  been  held  that  an  attorney,  wbes 
merely  attending  as  a  witness^  cannot  sue  for  any  compensatioB 
for  loss  of  time ;  (q)  and  probably  physicians,  surgeons,  aod  sar- 
veyors.are  equally  bound  to  attend  gratuitously,  (r)  In  cmaUrj 
causes,  or  where  a  witness  is  subpoenaed  to  attend  at  any  eon- 
siderable  distance,  a  sum,  usually  called  conduct  money,  varyiif 
in  amount  to  the  station  of  the  witness  and  appropriate  wA 
of  travelling  yVOMfit  be  actually  produced  and  tendered  snfficieot 
to  cover  his  expenses  eundo^  morando  et  redeundo;(r)  aod 
although  a  sum  has  been  actually  accepted  by  a  witness^yetif 
it  were  too  small  no  attachment  would  be  issued,  {s) 

Expediency  of       It  is  advisable  (though  certainly  not  necessary)  to  apprise 

SciiS  i^'T'  ^^^^y  witness  of  the  exact  day  and  even  hour  when  it  is  ex- 

timt  to  each      pected  the  cause  will  be  tried,  but  informing  him  that  the  coia- 

ti^me  wd  phce^  munication  is  entirely  gratuitous,  and  that  at  his  peril  he  must 

of  triaJ.  take  care  and  be  in  attendance  according  to  the  terms  of  the 

subpoena,  and  continue  such  attendance  every  day  until  iit 

cause  has  been  tried  or  otherwise  disposed  of,  intimating  to 

him  the  extraordinary  run  that  sometimes  takes  place,  in  8nt^ 

cedent  causes  going  off  even  to  the  extent  of  forty  in  two  or 

(n)  Jacob  v.  HangaU,  S  Dowl.  456;  120,  S.  C. ;  and  tcientifie  ncn.&vervv* 

WadMworthv,Mar9hUl,STjr.tt9',  Crom.  Olive,  3  Brod.  &  Bing.  7f;  6  Moat, 

&  M.  87,  S.  C.  ftS5,  S.  C,  are  not  entitled  to  aoj  rroe- 

(o)  A nte,  828.  neration  forUmrf  time  nr  trntvage^  f^"'^ 

(p)  Jacob  Y.  Hangttte,  3  Dowl.  456.  TkeUuson  t.  SlmpUi,  Doogl.  48 ;  sre  /bt* 

Iq)  CoUint  ▼.  Godefroy,  1  Bar.&  Adol.  ther,  Lee's  Prac.  Diet.  tit.  Witneao.  i 

950 ;  1  Do\?l.  326,  S.  C. ;  WillU  t.  Peck-  maiter  of  a  veuel  is  allowed  ezpeoK»,  ^ 

ham,  4  J.  B.  Moore,  300 ;   1  Brod.  &  B.  not  wages,  White  ▼.  Brmyre,  5 1)0*1499* 
515,  even  thoagh  promised  to  be  paid  for         (r)  Athton  v.  Hai^  f  Cbitty'i  Bep< 

loss  of  time.  So  merchants,  Moore  ▼.  Adams,  201,  cited  3  Dowl.  9;61. 
5  Maule  &  Selw.  156 ;  brokers,  Lopes  t.         (s)  Dism  w.  Im,  3  DowL  SJ9. 
J>e  raim,3Brod.  & Bing.£935 7  Moow,  ^.^.^.^^^  ^^ GoOglc 
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three  hours.  It  is  further  advisable  in  the  eyening  before  the  CHAPl  xxvi. 
day  of  trial  to  deliver  to  each  witness  at  his  residence  a  written  Wnvms. 
notice  that  the  cause  wUl  come  on  the  next  morning,  probaby 
very  early,  and  that  he  must  be  precisely  punctual  at  the 
appointed  hour  of  nine  or  half  past  nine  o'clock  in  the  morning ; 
and  if  the  cause  stand  very  early,  the  prudent  course  will  be  very 
early  the  next  morning  to  send  an  active  clerk  to  collect  and 
bring  every  material  witness  to  the  Court  with  him ;  and  as  it 
not  unfrequently  occurs,  especiaUy  at  Westminster,  that  the 
witness  gets  into  the  wrong  Court,  it  may  be  advisable  to  be 
very  explicit  to  the  witness  in  that  respect,  and  even  particu- 
larly to  assign  to  him  a  place  in  the  proper  Court;  and  at  the 
assizes  some  particular  inn  or  place  of  rendezvous  at  the  circuit 
town  on  the  evening  before  or  at  an  early  hour  before  that 
appointed  for  the  sitting  of  the  Court  should  be  named.  It  is, 
however,  no  excuse  for  non-attendance,  that  a  person  whom 
the  witness  instructed  to  watch  the  proceedings  neglected  to 
give  him  notice  in  due  time.(<) 

When  an  officer  of  the  Court  or  a  banker  or  other  person  is 
served  with  a  subpoena  to  produce  some  official  or  other  docu- 
ment in  his  custody,  and  it  be  also  intended  to  require  him  on 
the  trial  to  give  some  parol  evidence  as  to  the  practice  in  the 
office  or  respecting  the  custom  of  bankers  or  of  trade,  &c., 
then  the  witness  so  subpoenaed  should  be  particularly  informed 
as  to  the  latter,  not  only  that  he  may  be  better  prepared  to 
apeak  on  the  subject,  but  also  that  he  may  not,  as  frequently 
occurs,  merely  send  his  clerk  or  partner  with  the  documents ; 
for  if  the  witness  be  not  so  informed,  the  Court  will  not  grant 
an  attachment  on  account  of  his  not  attending  in  person,  (u) 
Whatever  may  be  the  liabilities  of  a  witness,  the  interest  of  the 
client  will  be  best  observed  by  endeavouring  to  secure  the 
attendance  of  the  witness  even  by  extra  attention  and  trouble. 

As  a  plaintiff  is  bound  to  have  his  witnesses  in  attendance  in 
Court  at  and  from  the  commencement  of  the  assizes,  without 
regard  to  the  order  in  which  his  action  may  stand  for  trial  in 
the  cause  paper,  he  is  therefore  entitled  to  the  costs  of  their 
attendance  from  the  evening  before  the  first  day  of  trial,  and 
he  should  therefore  take  care  to  be  secure  of  the  attendance  of 
the  witnesses  on  that  evening,  and  at  the  assizes  to  attend  him 
at  a  named  inn  in  the  circuit  town,  before  a  named  hour,  stating 
at  the  foot  of  the  copy  of  subpoena  such  his  temporary  resi- 
dence during  the  assizes  ;(0)  at  least  the  propriety  of  the 

(0  Ra  V.  Fmn,  S  Dowl.  546*  (v)  Co^rave  ▼•  Evam,  S  BowL  445; 

(«}  BmtMtt  T.  Jma,  3  Cbittjr's  R.  403.     Piatt  ▼•  Grtiu,  id*  tl6, 8.  C. 
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CHAP.  XXVI.  attendance  of  tbe  witnesfles  before  the  very  first  day  kintbi 
WiTNAHst!^  diacretioD  of  tbe  master,  (x) 

It  has  been  held,  on  a  rule  for  an  attachment  for  not  obeying 

a  subpoena  to  attend  as  a  witness,  that  it  must  appear  thst  the 
party  was  called  in  Court  on  his  subpoena ;  (y)  and  if  he  were 
so  called,  still  if  he  was  too  ill  to  attend,  that  will  be  snffideiu 
excuse,  (y)  But  in  a  subsequent  case,  where  upon  a  motioD  br 
an  attachment  an  affidavit  was  produced  statbg  that  the  vit* 
ness  was  called  three  times  in  open  Court,  this  was  boldea  sdE- 
cient  without  alleging  that  he  was  called  upon  the  subpoena;  (xi 
and  in  another  case  it  was  held  that  a  witness  is  guilty  of  god- 
tempt  by  not  attending  though  the  c^use  is  not  called  oitj) 
,  And  a  plaintiff's  counsel  has  a  right,  before  the  jury  is  swon, 

to  baye  the  witnesses  called  on  their  subpoena.  (6)  An  actkn 
may  be  muntained  if  in  consequence  of  the  non  attendance  of 
tbe  witness  the  plaintiff's  attorney  be  obliged  to  withdraw  the 
record,  though  tbe  plaintiff  be  not  nonsuited,  (e) 

If  by  an  alteration  in  the  state  of  the  pleadings  after  notiee 
of  trial,  (as  by  a  judge  giving  leave  to  a  defendant  to  witbdrav 
his  pleas  of  justification  in  an  action  for  a  libel,)  certain  vit- 
nesaes  have  become  unnecessary,  the  party  who  subpcensed 
them  must  take  the  earliest  means  to  eauntermand  the  attend- 
ance of  such  witnesses,  or  tbe  expense  of  them  will  not  be 
allowed  as  costs  in  the  cause,  (d)  If  the  cause  be  aoade  a 
remanet,  the  original  subpoena  must  be  resealed,  and  a  (n^ 
copy  thereof  again  served,  (e) 

In  all  cases  an  attachment  must  be  moved  for  in  the  foDot* 
ing  term,  and  not  afterwards ;  (/)  and  unless  it  clearly  appear 
from  the  affidavits  that  the  evidence  of  the  witness  woold  ban 
been  material,  no  attachment  will  be  granted  against  him  fcr 
his  non  attendance,  (g) 

VI.  Or  NoTxcu      VI.  A  noiice  to  produce  is  only  proper  when  a  docomeot  is 

TO  PBODvci.    supposed  to  be  in  the  possession  of  the  party  to  the  cause,  or  of 

his  attorney  or  agent  entirely  for  such  party*s  use;  for  if  tbe 

document  be  in  a  third  person's  possession,  even  as  a  tUke- 

(x)  Pfatt  T.Omii,  3  Dowl.«  16.  («)  Tidd,  805,  note  (m);   1  if^^ 

(y)  In  n  Jae^  1  Harr.  &  WoL  125 ;  K.  B.  4(h  cd.  t9S. 

1  Mood.  &  Mai.  115.  (/)  Thi/rpe  t.  GiOtrmt,  5  Biof-  f^- 

(t)  Ditom  V.  Lte,  9  Dowl.  S59 ;  iUt  ▼.  11  If  oore,  55,  8.  C. 

Fenu,  id.  546.  (g)  Dicu  v.  Lomm.  9  DovL  4!^. 

(a)  Barmw  ▼•  Humphreyt,  S  Bar.  &  Diau  t.  Lord  Bnvgkam^  1  Gale.  14. 

AM.  800.  598,  dtod  bj  Parke,  B.  in  S  (ik)  See  in  grneral  t  Aicb.  K.  S*^ 

Dowl.  SJ>9.  ed.«89.    Quien/it  tnuhpnadwcHtn^ 

(6)  Hnf^ptr  ▼.  SmiOif  1  M.  &  M.  115.  even  to  a  parfy  in  a  eautf,  and  it  ail  f^''^ 

\e)  MulUtt  V.  HoHtt  S  Tjr.  875;  1  to  his  attompy,  might  not  be  uf  atilitjv^ 

Omb.  &  M.  75f .  tbe  decisiooa,  eiite,  B30,  n.  (i> 

(d)  AUport  V.  BMmn,  t  DovL  599. 
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holder,  a  notice  to  produce  to  him  would  be  of  no  availi  and  he  cHAP.  XXVI. 
must  be  served  with  a  subpoena  duces  tecum ;  (•)  and  if  the  Ew»«ici  av» 

attorney  of  the  party  have  possession  of  a  document,  and 

claims  a  lien  or  amy  interest  on  kis  own  behalf,  the  safest 
course  is  to  subpoena  him  to  produce  the  same. 

As  part  of  the  general  rule,  that  the  best  evidence  must  be 
adduced,  it  is  an  established  rule  not  to  admit  secondary  evi* 
dence;  as,  for  instance,  the  production  of  a  copy  without 
proving  that  due  means ,  have  been  adopted  to  endeavour  to 
obtain  the  production  in  Court  of  the  original*  Consequently 
when  the  opponent  has  in  his  possession  or  power  an  original 
document,  a  written  notice  must  be  served  upon  him  in  due 
time  to  produce  the  same,  for  otherwise  a  copy  cannot  be  read 
in  evidence ;  {k)  and  it  must  also  be  proved  that  the  opponent 
last  had  the  possession  of  the  original,  and  that  he  was  served 
with  the  notice  to  produce,  a  reasonable  time  before  the  trial; 
therefore  a  notice  requiring  a  defendant  to  produce  a  lease 
served  upon  the  wife  of  the  defendant's  attorney  at  his  lodging 
in  the  evening  before  the  day  of  trial,  is  too  short.  (/)  So  at 
the  assizes,  a  notice  to  produce,  served  in  the  assize  town,  ia 
too  late,  {m)  But  if  a  party  himself  be  abroad,  a  notice  served 
on  the  13th  of  December,  between  5  and  6  in  the  afternoon, 
upon  his  attorney,  to  produce  documents  at  the  trial  to  be  on 
the  15th  December,  is  sufficient,  because  it  is  to  be  supposed 
that  a  client  going  abroad  will  leave  all  his  documents  in  the 
possession  of  his  attorney,  (n) 

With  respect  to  the  requisites  or  terms  of  a  notice  to  pro- 
duce it  should  particularize  every  document  as  fully  as  possi* 
ble,  for  a  notice  to  produce  "  all  letters,  &c''  without  stating 
dates  or  extracts  to  bring  the  opponent's  recollection  to  those 
required  has  been  considered  too  general,  (o)  It  is  advisable 
to  state  the  dates  and  some  particulars  of  each  document  and 
letter,  the  same  as  in  the  preceding  form  of  subpoena  duces  te- 
cum, (j9)  especially  when  the  terms  of  the  letter  are  favourable  to 
the  party  giving  the  notice ;  for  the  very  reading  of  the  notice 
in  Court  to  the  jury  may  lead  to  an  inference  in  favour  of  the 
party  giving  the  notice,  even  though  the  letter  or  document  be 
not  produced.    It  is  recommended  also  that  a  notice  to  pro* 

(i)  Parry  t.  May,  1  Mood.  6c  Rob.  (m)  Bryan  ▼.  Wagttaffe,  t  Car.  &  P. 

279,  ante.  1S7. 

(k)  Bate  ▼.  Kinsey,  1  Crom.  M.  &  Ros.  (n)  Bryan  t.  Wagttaffe,  t  Car.  &  P. 

S8  ;  Doe  ▼.  Morris,  4  Nev.  &  Man.  598.  186 :  Tidd,  803. 

(/)  Doe  d.  Wartney  v.  Grey,  SUrk.  R.  (o)  Jone$  t.  Edwardt,  M'Clel.&  YouDs, 

285;   Sims  v.  Kitchen,  5  Esp.  R.  46;  139. 

Bennett  r.  Joim,  %  Cbiltj's  Rep.  495.  (p)  Ante,  8t9,  noU  («), 
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CHAP.  xxvi»  duoe  require  the  opponent  to  tearchfor  as  well  as  tofrakf, 

\«n"«.'!''  as  in  Ihe  subscribed  form,  (p) 

"""■  The  proof  of  the  service  of  the  notice  to  prodooe  mot 

afterwards  be  followed  by  evidence  that  the  opponent  hid  and 
probably  still  has  possession  of  the  document  and  wiUvlh 
withholds  it.  These  proceedings  are  essential,  as  it  has  bea 
settled  that  an  instrument  which  has  been  traced  to  the  hands 
of  an  opposite  party  can  in  no  case  be  presumed  to  have  beet 
lost  (Ar  destroyed,  unless  such  party  has  had  notice  to  produce 
it  {q)  However,  in  an  action  on  an  attorney's  bill,  it  is  doc 
necessary  to  give  notice  to  produce  the  original  bill  delivered  to 
the  party,  but  the  production  of  a  duplicate  thereof  is  suffidort, 
because  in  this  case  both  are  originals ;  nor  is  it  necessary  that 
the  parties  examining  the  original  delivered  with  the  dapficate 
should  have  read  the  two  bUls  alternately*  (r) 

vn.  Or  No-  VIL  Before  the  late  pleading  rules,  which  now  rttpiiie 

TmED^Ds*  almost  all  matters  of  defence  to  be  pleaded  spedaUy,  it  vu 

PBNCB,  OB  TO  considered  prudent  and  proper  for  a  defendant  to  sene  tke 

PBiuTiov.  *  plaintiff,  a  reasonable  time  before  the  trial,  with  a  notice  ofik 

Notice  on  be-         (j)  In  the  King'i  Bench,  [or  "  C,  P."  or  "  Exchequer  of  Rcat,"] 
half  of  B  defend.      ^''  »  >•  ^  (a.K^UkA 

•nt  to  prod  ace  Between  <  tad 

bills,  notes*  {CD.  deMeaL 

checks,  books»     You  are  hereby  required  diligently  to  search  for  and  produce  to  the  Court  and  jarr « 

letters,  &c  the  trial  of  this  cause  a  bill  of  exchange,  dated  the day  of ,  a.  i>-  — • 

stating  the  dates  drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant  for  the  sum  off — -.p^' 

and  particulars    able  to  the  order  of  the  plaintiff  at ,  after  the  date  thereof,  and  by  bioi  indonrtf. 

as  far  as  practi-  and  ai»  a  certain  letter  addressed  to  the  said  defendant,  and  dated,  &c.,  and  porpori'  < 
CBble.  to  contain  notice  of  the  nonpayment  of  a  bill  of  exchange  for  the  sum  of  £ — *  ^^ 

the day  of ,  and  drawn  [or  "  indorsed"]  by  the  defendant,  and  whieJi  ^ 

came  due  on,  &c.  [then  slate  the  dates  and  partieulart  rf every  ether  deatmud  eif^* 
praetieable,  and  then  proceed  atfoUom ;]— and  all  other  bills  of  exchange  drawa  bj  tke 
plaintiff  upon  and  accepted  by  the  defendant ;  and  also  all  bills  of  exchange  dnvo  bt 
the  defendant  upon  and  accepted  by  the  plaintiff;  and  all  bills  of  exchange  iadoncd  hr 
the  plaintiff  or  by  the  defendant ;  and  all  promtssoiy  notes,  made  or  indorsed  bj  ^^ 
fendant  and  payable  to  or  indorsed  to  the  plaintiff,  and  all  checks  drawn  by  ike  {ksj^^' 

or  the  defendant  upon  certain  bankers  in,  or  bearing  date  in,  the  month  of  — **-*: 

— *-,  or  at  any  time  since  j  and  also  all  day  books,  waste  books,  bankers'  boob,  U 
books,  ledgers,  and  all  and  singular  other  the  book  and  books  of  account  of  the  n^i 
defendant,  papers  and  docnmenU  whatsoefer,  wherein  are  entered  of  cootaiiKd  «; 
entry  of  any  transaction,  or  dealing,  or  fact  relating  to  the  said  bills  of  escbai^t  {^ 
missory  notes,  and  checks ;  and  all  letters,  notices,  papers,  and  documents,  ooutunXt 
any  notice  of  the  nonacceptance,  nonpayment,  or  dishonour  of  the  said  bilh  off^' 
change,  promissory  notes,  and  checks,  or  either  of  them,  or  otherwise  reiattog  tknt)- 
and  all  documents  wbatsocTer  lending  in  prove  that  the  defendant  received  no  «i^ 
or  consideration  for  his  becoming  a  partv  to 'the  bill  of  exchange  uKUtiooed  iBi"* 
declaration,  and  that  the  plaintiff  knew  the  same,  and  that  the  plaintiff  gave  no  «i^ 
or  consideration  for  the  same  bill.    Dated  this  —  day  of  ,  a.  n.  lB5S 

Yours,  iicT.t 

To  Mr. ,  the  aboTO-named  plaintiff.  Defendant's  *mf}' 

and  to  Mr*  — >  his  attorney. 


(9)'DMT.M0rrt»,4Ner.aeMaD.598.        (r)  jymi  ▼•  JTcMp^  6  Or.  4c  P*  H* 
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intended  defence,  where  it  might  otherwise,  on  the  trial,  take  CHAP.  xxvi. 
the  plaintiff  by  surprise,  in  which  case  if  such  notice  had  not  wrrNEssss!'^ 
been  given,  the  Court  would  more  readily  set  aside  a  nonsuit  or  ' 

grant  a  new  trial,  when  the  verdict  was  against  the  plaintiff, 
upon  the  objection  which  had  taken  him  by  surprise.  The 
practice  of  giving  notice  of  the  defence  of  infancy  and  other 
matter,  peculiarly  within  the  knowledge  of  the  defendant.  Was 
particularly  recommended  by  Lord  Mansfied  and  afterwards 
by  Lord  EUenborough,  who  also  extended  the  practice  to  de» 
fences  in  an  action  on  a  bill  or  note,  on  the  ground  of  the  want 
of  consideration.  («)  So  where  it  is  intended  on  a  trial  to  en- 
deavour to  defeat  or  reduce  a  plaintiff's  claim,  on  account  of 
the  inferiority  of  goods  sold  to  the  representation  or  warranted 
sample^  or  the  insufficiency  of  work  and  materials,  or  negli*^ 
gence  in  the  conduct  of  an  action  or  defence  in  answer  to  an 
attorney's  bill,  it  was  considered  fair,  if  not  requisite,  to  serve 
a  written  notice  of  such  defence,  (t)  But  whenever,  since  the 
new  rules,  the  plea  has  distinctly  given  notice  to  the  opponent 
of  the  ground  of  defence,  there  cannot  in  general  be  occasion 
for  a  collateral  notice  of  that  description,  unless  in  answer  to 
an  application  for  more  particular  information,  and  which 
should  not  in  any  case  be  withheld.  However,  when  the  plea 
is  general,  that  the  goods  or  materials  were  defective,  a  written 
notice,  as  in  the  subscribed  form,  may  still  be  useful.  (f<) 

YIII.  It  is  most  proper  and  commendable  to  save  useless  VIILOfudmii* 
trouble  and  expense  by  an  interchange  of  very  candid  admis-  '^^^* 


^<)  See  a  form  of  notice  to  proTe  con-     779. 
stderation,  Chittjr  on  Bills,  Btb  ed.  778,         (t)  Baiten  ▼.  Butter,  7  East,  479* 


(«)  See  Baiten  ▼•  Butter,  7  East,  479.    The  form  of  notice  maj  be  tbas  :— 

Between  < 


In, be _  rA.B..pl«nliff.     Notice  th.t on 


Take  notice  that  on  the  trial  of  this  caase  the  defendant  nUl  insist,  that  in  case  the  th  t  Diaintiff't 
plaintiff  should  prove  tliat  certain  worlts  and  materials  were  done,  and  performed,  and      *-l  .nd  mate* 
provided  as  by  him  alleged,  then  the  defendant  will  insist' and  prove  that  the  same  1:^1- ^-re  insuf* 
-were  done  and  performed  inartificially  and  in  a  bad  and  unworkmanlike  manner,  and  •  .    . 
that  such  materialK  were  improper  and  inferior,  and  of  much  less  value  than  the  prices     ^^^ 
charged  for  the  same,  and  that  the  defendant  will  claim  and  insist  that  deductions  and 
allowances  from  the  prices  claimed  ought  on  that  account  to  be  made,  and  in  particular 
the  subscribed  list  or  statement  of  imperfections  will  be  insisted  on,  besides  other  con- 
siderable defects  and  insufiicienciet  throughout  the  whole  of  the  works  and  materials 

of  the  plaintiff  to  which  this  act  relates.    Dated  the da?  of ,  a.  d.  1835. 

To  Mr.  J.  K.  Youn,  &c.  E.  F. 

Attomejf  for  the  plaintiff.  Attorney  for  the  defendant. 

[Subteribe  a  icnedute  rfdefecti  or  defieieneiei.'} 
VOL.  III.  3  H  r"  T 
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CHAP.  XXVI.  sion  of  all  facts  known  to  exist ;  (at)  but  at  the  same  time  it  is 
^  Witwmsm!"  essential,  before  agreeing  to  admissions,  to  proceed  with  coo- 

siderable  caution ;  for  instance,  no  admission  of  the  executb 

of  a  deed  or  other  instrument  should  be  made  by  a  defendut 
when  it  is  important  that  it  should  be  proved  by  the  produc- 
tion of  a  witness,  who  must,  on  cross  examination,  admit  sone 
&ct8  favourable  to  the  party  required  to  make  the  admissioos, 
as  in  the  case  of  fraud,  gaming,  usury,  &c. ;  for  then  the  admis- 
sion would  relieve  the  opponent  from  the  necessity  for  piv- 
dudng  the  witness ;  and  subject  the  defendant  to  the  trooUe 
and  expense  of  subpoenaing  him ;  besides,  the  difference  in  the 
mode  of  examining  the  witness,  which  in  general  may  be  more 
leading  in  case  of  a  cross  examination  than  in  an  exaroiDatioc 
in  chief.  In  actions  for  personal  injuries,  as  to  the  absolute  or 
relative  rights  of  persons,  it  is  not  advisable  for  the  pkintiif 
unnecessarily  to  require  or  accept  any  admisuons,  because  the 
appearance  of  candour  on  the  part  of  a  defendant  may  predis- 
pose a  jury  in  his  favour.  If  cross  admissions  are  to  be  maJet 
the  plaintiff's  attorney  should  in  general  require  those  in 
&vour  of  the  defendant  to  be  distinct  from,  and  not  qualify  tbe 
admissions  in  favour  of  the  plaintiff,  so  as  to  compel  tbe  (l^ 
fendant  to  read  the  admissions  in  his  favour  as  part  of  to  case, 
without  clogging  or  qualifying  that  of  the  plaintiff. 

(x)  See  a  form  of  admiuion  under  Reg.  Gen.  Hil.  Terni^  4  W.  4.  T.  CbHtf'^ 
Forms,  ISO,  id  edit. 
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CHAPTER  XXVII. 


OF  PREPARING   FOR  TRIAL,    AND    FINAL   EXAMINATION   OF  THE 
EVIDENCE  AND  WITNESSES,  AND  DIRECTING  THEIR  CONDUCT.(a) 


I.  Of  Preparing   for  Trial, 
FINAL  Examination  of  the 

EVIDBNCB  AND  WiTNSSSES, 
AND  ASCERTAINING  THEIR  EX- 
ACT Testimony 839 

1.  How  evidence  aod  witnesses 
to  be  examined,  and  con- 

seqoent  utility ib. 

f.  Of  releasing  or  remoYing  the 
interest  of  witnesses    ...,  843 


3.  Consideration  of  the  charac- 

ter  and    temperament   of 
each  witness •  843 

4.  Instructions  or  directions  to 

witnesses,  when  or  not  pro- 
per    •....••,.......     ib* 

5.  Directions   to   witnesses  re- 

specting their  conduct  just 

before  the  trial 845 

6«  Conduct  of  witnesses  pend- 
ing and  after  the  trial  ••  ••    ifr. 


There  is  no  stage  in  a  suit  in  which  the  zeal  and  ability  of  an 
attorney  can  be  so  efficiently  evinced  as  in  that  of  preparing 
for  trial  or  hearing.  At  Law  he  has  not  only  to  prepare  the 
brief,  but  must  previously,  with  the  utmost  care,  collect,  ex- 
amine, condense,  and  arrange  the  Evidence,  In  Equity  he  has 
to  prepare  the  Brief  relating  to  the  pleadings  or  depositions 
in  due  order,  and  then  give  a  compact  and  faithful  analysis 
of  all  the  material  facts  and  points,  and  occasionally  introduce 
appropriate  observations,  as  well  upon  the  facts  as  upon  the  law 
and  equity  applicable  to  the  case. 

At  Law  a  formal  and  full  examination  of  the  Evidence,  and 
particularly  of  the  Witnesses,  should  at  all  events  be  effected 
on  the  behalf  of  a  Pfoin^i^  immediately  after  issue  joined,  and 
even  before  giving  notice  of  trial,  so  as  perfectly  to  ascertain 
whether  the  plaintiff  can  safely  proceed  to  trial  before  the  ex- 
penses incident  to  the  delivery  of  notice  of  trial,  and  the  de- 


CH.  XXVIL 

Final  Exahi« 

nation  of 

Witnesses, 
&c. 

1.  How  evi- 
dence and  wit- 
nesses to  be  ex- 
amined, and 
consequent 
utility. 


(a)  Many  of  the  observations  in  the 
following  pages,  particularly  as  regards 
the  examination  of  witnesses  previously 
to  the  trial,  will  be  found  anticipated  in 


the  parts  of  the  last  diapter  relative  to 
witnesses.  The  importance  of  the  sub- 
ject, the  author  hopes,  may  excuse  some 
repetitions  in  the  present  chapter* 

3   H  g 
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fendanfs  proceeding  thereon,  have  been  incurred,  (i)  On  the 
part  of  a  Defendant,  bis  evidence  and  witnesses  should,  if  not 
before,  at  least  be  examined  imroediatety  ^fter  receiving  hotiee 
of  trial,  as  the  costs  of  that  proceeding  will  then  be  allowed 
against  the  plaintiff  in  case  lie  should  not  try  pursuant  to  bis 
notice.  The  slovenly  manner  in  which  the  expected  evidence 
of  witnesses  is  sometimes  obtained,  as  well  as  stated  in  the 
brief,  is  extremely  derogatory  to  the  character  of  the  profes- 
sion, baneful  to  the  client,  and  deserving  of  the  strongest  cen- 
sure ;  many  failures,  whether  in  an  action  or  defence,  are  en- 
tirely occasioned  by  culpable  negligence  in  this  respect.  The 
deliberate  statement  of  the  client  himself,  whether  verbal  or  io 
writing,  as  well  of  the  facts  as  of  the  evidence  he  expects  etch 
witness  will  give,  should  undoubtedly  be  obtsuned  as  iostrQ^ 
tions  for  further  inquiries,  and  io  assist  in  preparing  the  biief 
and  in  examining  the  evidence,  and  generally  in  preparing  for 
trial ;  but  too  many  practitioners  rely  entirely  on  that  infonni- 
tion,  though  such  negligence  would  subject  them  to  an  actiott 
for  the  consequences  of  their  inattention,  (c)  The  prindpil 
attorney,  or  a  very  intelligent  clerk,  who  it  is  expected  tH 
afterwards  attend  at  the  consultation  and  trial,  and  be  complete 
master  of  the  facts  and  points,  and  proofs  in  support  of  thenif 
should,  just  before  the  trial,  again  himsey^ personally  tJiMsm 
each  witness  separately,  as  well  as  to  his  character,  relatiot' 
ship,  or  interest,  as  respecting  the  exact  testimony  he  will  p^t 
and  such  examination  should  be  deliberate,  separate,  and  in 
private,  always  excluding  tlie  client,  because  he  is  too  apt  to 
interfere  and  suggest  evidence  to  the  witness,  and  who  will  at 
the  time  readily  assent  to  the  statement,  though  aftervardi 
when  giving  his  evidence  under  the  influence  of  his  oath^vill 
frequently  vary  materially  from  the  former  conceded  state- 
ment, and  will  either  contradict  or  materially  qualify  the  sane, 
and  will  consequently,  as  it  is  technically  termed,  break  dam 
on  the  trial,  and  thereby  not  unfrequently  occasion  a  disas* 
trous  defeat.  The  client  and  the  witnesses  should  also  be  re- 
spectively cautioned  against  any  such  conversation  with  each 
other  upon  the  subject  of  the  cause,  that  might  afterwards  be 
termed  tutoring  the  witness.  Again,  in  personally  examining 
the  witness,  leading  questions  should  not  be  put  to  him  that 
would  suggest  or  indicate  a  desire  to  have  any  precise  negative 


(6)  It  has  been  shown,  ante,  this  vo- 
lame,  117, 118,  that  a  prudent  attorney 
should  examine  the  evidence  and  the 
principal  witnesseSi  even  before  the  com- 


mencement of  an  action. 

(c)  Ante,  Tol.  iil.  118  j  CUftf-^' 
t  Dowl.  «1. 
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or  afBrmative  answer,  but  the  questions  should  be  so  stated  as   CH.  XXVII. 
merely  to  elicit  the  truth  with  every  qualifying  fact,  and  to  ^'^txio^'^or*' 
ascertain  that  the  witness  knows  the  facts,  as  it  is  technically     Witneubs, 

termed,  of  his  oum  knowledge^  and  not  of  hearsay^  and  the  !!l 

ground  of  such  knowledge,  as  why  he  thinks  the  facts  to  be  as 
he  has  stated,  or  by  what  circumstances  he  is  enabled  to  re- 
member the  precise  day  or  hour  or  place  when  a  fact  occurred ; 
and  he  should  be  cautioned  against  stating  any  facts  which  he 
has  merely  heard  of  from  others,  without  himself  having  seen 
the  transaction,  or,  in  other  words,  constituting  what  is  termed 
hearsay  evidence.  All  the  questions  and  the  answers  should 
be  taken  down  in  writing  by  the  attorney  who  examines  the 
witness.  In  all  communication  with  witnesses,  especially  when 
in  inferior  departments,  the  proper  eliciting  questions  should 
be  put  with  the  utmost  care,  to  avoid  the  remotest  hints  upon 
the  point  that  the  client  may  wish  to  prove  or  disprove,  or 
what  is  termed  leading  questions^  such  for  instance  as  asking 
whether  A.B.  did  not  say  so  and  so,  or  ai^y  question  so  shaped 
as  even  indirectly  to  suggest  to  the  witness  the  wish  to  obtain 
any  particular  answer,  because  many  inconsiderate  persons  too 
readily  answer  according  to  mere  hasty  impressions,  and  having 
once  made  a  representation,  might  afterwards,  for  the  sake  of 
appearing  consistent,  improperly  adhere  to  such  extra-judicial 
statements.  The  least  supposition  that  a  witness  has  been 
improperly  tutored,  will  in  general  disgust  the  judge  and  jury, 
and  be  disastrous  to  the  interests  of  the  client.  A  witness, 
however,  who  is  to  prove  a  conversation,  may  be  instructed  in 
one  respect  as  to  the  mode  of  giving  his  testimony,  as  to  state 
the  very  words  used  on  the  occasion,  and  not  merely  what  he 
may  deem  a  just  inference  or  substantial  result  of  a  conversation; 
thus  even  a  professional  witness  will  not  unfrequently  swear  that 
the  defendant  admitted  the  debt,  without  stating  the  very  words 
the  defendant  used,  and  incur  the  displeasure  of  the  judge  for 
that  improper  mode  of  giving  evidence.  In  the  previous  chap- 
ter we  considered  the  conduct  that  a  practitioner  may  observe 
towards  a  witness,  in  ascertaining  the  evidence  he  can  give, 
and  reference  to  those  observations  is  requested ;  indeed,  upon 
this  important  subject,  many  of  the  observations  in  this  chapter 
may  be  deemed,  it  is  hoped,  pardonable  repetitions. 

If  time  will  allow  (and  the  contrary  should  never  be  attri- 
butable to  the  indolence  or  inattention  of  the  attorney)  it  would 
be  even  advisable,  very  shortly  before  the  trial,  to  show  to  the 
witness  the  previous  account  of  his  evidence,  and  to  request  him 
privately  and  deliberately  to  consider  whether  he  is  still  posi- 
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tive  that  the  account  is  accurate,  and  to  correct  or  qtialHj  A 
statement  when  incorrect,  or  even  doubtful,  {d)  And  then 
would  perhaps  be  no  objection  to  inform  him  that  others  have 
made  different  statements,  without  stating  who  or  wkai,  but  k 
would  be  incorrect  to  show  him  the  statement  of  eTidenoe  that 
will  be  given  by  other  witnesses,  especially  if  tending  to  coih 
firm  his  own  statement,  (e) 

After  this  proceeding  with  every  witness,  and  after  tlie  testi- 
mony of  all  has  been  thus  obtained,  the  statements  shodd  br 
compared  with  each  other,  so  as  to  ascertain  whether  there  m 
any  discrepancies,  the  nature  and  extent  of  which  most  \k 
faithfully  pointed  out  in  the  brief,  so  that  counsel  may  endea- 
vour to  avoid  calling  any  one  witness  who  might  materially  tut 
from  others  more  favourable.  (/) 


2.  Releasing  or  H.  It  is  Scarcely  requisite  to  suggest  the  necessity  of  i 
I^Tofla!'""  **™"g  whether  the  witness  is  legaUy  interested  in  the  result 
either  as  bail  for  the  defendant  in  the  action  or  oikenme; 
and  in  due  time  to  remove  the  objection,  either  by  obCaiaim 
another  bail  in  lieu,(g-)  or  in  certain  cases  by  his  bonft  fide  anl 
absolutely  assigning  or  parting  with  the  debt  which  coDstitoteJ 
the  ground  of  objection.  (A)  It  is  true  that  the  recent  statute, 
S  &  4  W.  4,  c.  4^,  sect.  S6,  removes  the  objection  to  a  witaesi 
on  the  mere  ground  that  the  verdict  or  the  judgment  in  the 
pending  action  would  be  admissible  for  or  against  him;  faol 


{d)  Acoording  to  tbe  case  of  Wright 
B§ckeU,  1  Mood.  &  Rob.  415,  and  ante, 
8fS,  this  iDft^  not  be  objectionable, 
though  it  may  be  advisable  uot  to  deliver 
to  a  witness  a  leading  statement  of  his 
OTidenoe,  suggesting  to  him  what  it  is 
supposed  he  will  swear»  vtiil  less  to  pledge 
him  to  a  statement  written  by  himself. 

(e)  SmMe,  it  is  so  to  the  Scotch  law, 
ante,  8t4,  note  (<)• 

(/)  As  in  Wright  v.  Beckett,  1  Mood. 
&  Kob.  414,  aale,  8t3,  and  post,  815.  It 
is  a  well  authenticated  anecdote,  that 
an  eminent  attorney,  and  whose  integrity 
was  never  doubted,  upon  being  ques- 
tioned by  the  then  chief  justice  of  tlic 
Court  of  Common  Pleas,  Sir  James 
Mansfield,  how  it  was  that  his  witnesses 
always  appeared  so  intelligent,  and  hu 
success  so  uniform  ?  replied,  «  Why,  my 
lord,  you  would  be  astonished  what  dolts 
ray  witnesses  frequently  are  before  the 
trial,  but  how  intelligent  they  become 
after  I  have  personally  examined  them  and 
informed  them  of  their  duiitt  in  giving 
their  testimony,  and  which  I  believe  will 
account  for  my  success.     Moreover   I 


never  try  a  cause,  when  bom  tmdh  mj 
own  examination  of  a  witness  I  anodphft 
a  defeat" 

(j^)  Sucli  change  of  bail  naj  be  d- 
fected  by  summons  and  jodge's  onler  m. 
any  time  before  or  evca  ptmimg  As 
trial.  See  BaiUy  v.  Hcle^  1  Moodv  i 
M.  280  ;  5  Car.  Oc  P.  560,  S.C.  ;  Mte 
case  Lord  Tenlerden  misda  aa  m^ 
for  striking  the  name  of  one  of  ibe  bs2 
out  of  the  bml  pieoe,  on  the  ~  ~ 
imoMdiately  paying  lo  tbe  asa 
the  sum  sworn  to,  and  50/.  tar  i 
tbe  prior  evidence  •!  tbe 
and  his  cross-eiaminalioi 
and  see  Yming  v.  ITsori,  Bmea,  f« 
Bing.  9f.  In  Ammfmtm^  t Cbiai 'a a» 
103,  on  motion  and  rule  nisi,  one  of  the  bau 
was  struck  out  of  baii  piece,  on  aCAvft 
of  plaintiif  having  diacoveied  thai  be  wa« 
a  material  witness,  and  anotber  bal  yj- 
tified  in  Keu. 

(h)  This  roust  be  done  withoot  ment 
and  withoat  the  witness  in  aay  «ay  gn* 

ranteeing  any  preoeadi.  m  *^ " 

sible  in  any  way  for  tbe  \ 

&c.    To  avoid  ittflspa,  k  mmj  be  \ 
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that  enactment  is  but  of  limited  operation;  besides,  if  it  were  CH.  xxvn. 
otherwise,  still,  by  actually  extinguishing  all  interest,  the  effect  ^^'ntnoK  of'" 
of  couDsers  observations  on  his  credibility  would  be  removed.    Wirwusn, 

If  the  interest  cannot  be  otherwise  removed,  then,  according  to  1 

the  circumstances,  the  intended  witness  must  either  ^e  or 
receive  a  releiue  in  proper  terms,  sufficiently  comprehenrive, 
and  either  general  or  special;  and  this  must  be  executed  by 
all  proper  parties,  and  it  must  be  bon&  fide  understood  that  it 
is  absolutely  given,  without  any  understanding,  still  less  stipu- 
lation, not  to  take  advantage  of  such  release,  so  that  the  wit- 
ness may  b*  able  to  swear  accordingly ;  for  otherwise,  as  too 
frequently  the  case,  the  jury  may  suspect  that  the  release  has 
been  given  merely  jpro  tempore^  and  that  the  interest  still  sub- 
sists, and  will  influence  his  testimony.  But  the  inquiry  should 
not  stop  here ;  for  it  will  be  advisable  to  ascertain  every  dr- 
cumstance  respecting  the  witness  in  connexion  with  the  cause, 
or  otherwise,  that  might  either  conduce  to  or  derogate  £com 
his  credit  in  the  estimation  of  a  jury,  and  to  communicate  the 
same  fully  in  the  brief.  It  is  extraordinary  what  small  circom- 
stanoes  will  influence  the  jury  in  this  respect. 

3.  The  quality,  age,  education,  understanding,  general  beha-  s-  Considera- 
▼iour,  and  inclination  of  each  witness,  as  it  may  affect  his  ex-  nuts^aod  Li- 
pected  evidence,  and  the  credit  that  may  probably  be  given  to  jw««rtofeach 
it,  should  be  wed  ascertained,  and  afterwards  concisely  stated 
immediately  under  his  name,  in  the  right  hand  margin,  or  if 

long,  then  immediately  under  the  statement  of  his  proposed 
testimony,  and  occasionally  with  hints  as  to  the  best  mode  of 
exaiiunation  of  this  or  that  particular  witness,  as  presently  sug- 
gested* By  adopting  this  course,  defeats,  too  frequently  arising 
from  calling  witnesses  unexpectedly  adverse,  or  from  an  inap- 
propriate mode  of  examining  a  favourable  or  adverse  witness, 
may  be  avoided. 

4.  Though  the  criminal  impropriety  of  tutoring  a  witness,  so  4.  hatruetwki 
as  to  induce  him  to  alter  the  substance  of  his  testhnony,  is  too  ^^^^irtavrnxo 

,    .  .  ,  .  ,  .  .         witnesses  when 

obvious  to  require  observation,  yet  there  are  certain  pomts  or  not  proper. 
agunst  which  every  witness  may  with  propriety  be  cautioned; 
and  which  interference  should  in  certain  cases  take  place,  as 
well  with  reference  to  the  respect  to  be  paid  to  the  judge  as  to 
prevent  annoyance  to  the  witness,  and  especially  injury  to  the 
cause;  and  which  will  be  cautions  rather  against  improprieties 
of  demeanor  than  tending  to  any  deviation  from  truth.  Thus 
some  witnesses  require  to  be  cautioned  upon  the  necessity  for 
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CH.  XXVII.  due  respect  towards  the  judge,  and  to  observe  an  erect  bat 
^'matioh*^'*  easy  posture,  without  even  the  semblance  of  an  attitude  of  de- 
WiTNusu.  fiance  on  the  one  hand,  or  of  indifference  or  non-cbalanoe  of 
flippancy  on  the  other.  His  voice  should  be  pitched  with  re- 
ference to  the  size  of  the  Court,  and  the  propinquity  of  the 
judge  and  the  jury,  and  neither  ridiculously  too  high,  nor  db- 
tressingly  too  low.  He  should  direct  his  voice,  in  giving  ^ 
answers  to  questions,  if  practicable,  as  well  towards  the  judge  as 
the  jury,  and  not  towards  the  questioning  advocate,  if  the  so 
doing  would  throw  his  voice  in  another  direction  than  towards 
the  judge  and  jury.  This  is  exceedingly  important  though  fre- 
quently very  difficult  to  observe,  in  consequence  of  the  ineon- 
yenient  structure  of  the  Court.  But  if  not  observed,  the  judge 
may  have  the  trouble  of  continually  directing  the  witness  so  to 
act,  lest  the  jury  should  not  hear  his  testimony ;  and  if  he 
should  continue  to  follow  the  natural  propensity,  to  direct  \m 
voice  towards  the  part  of  the  Court  from  which  the  qnestioni 
proceeded,  the  judge  may  be  annoyed  and  displeased.  Jklanj 
witnesses  also  require  to  be  particularly  instructed  to  give  dkori 
and  exact  answers  only  to  the  questions  put  to  them,  and  not 
to  indulge  in  a  long  narrative,  unless  particularly  requested ; 
and  then  to  state  only  matters  that  occurred  in  his  own  pre- 
sence and  hearing,  and  not  what  be  heard  from  others ;  but  at 
the  same  time  he  should  be  informed,  that  as  he  is  sworn  to 
speak  the  whole  truth  he  may  and  should,  after  the  plaintiff's 
and  defendant's  counsel  have  finished  their  examinations  and 
cross-examinations,  respectfully  ask  the  judge  to  be  allowed  to 
state  any  additional  facts  which  he  may  think  are  material  to 
be  added  in  speaking  the  whole  truth ;  for  want  of  this  caation 
it  very  frequently  happens  that  very  important  facts  are  not 
disclosed  in  consequence  of  the  present  practice  of  confining 
the  witness  to  mere  answers  to  certain  questions,  to  avoid  loss 
of  time,  by  a  long  ill-arranged  narrative,  much  of  which  might 
be  irrelevant  or  immaterial.  He  should  also  be  particularly 
cautioned  against  any  expression  or  manner  which  wonid 
evince  a  party  feeling  or  interest,  in  which  it  would  be  impro- 
per to  indulge  when  speaking  under  the  solemn  obligation  of 
an  oath.  He  should  also  be  reminded,  especially  if  of  ao 
irascible  disposition,  that  the  counsel  when  cross  examining 
him  is  performing  a  necessary  duty  to  endeavour  to  elicit 
truth ;  and  that  it  may  probably  be  the  duty  of  such  counsel 
to  become  seemingly  personal  and  offensive ;  and  that  whatever 
may  be  the  tone  or  manner  in  which  the  counsel  may  address 
him  he  should  not  become  irritated,  but  answer  in  the  same 
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tone  and  manner,  as  if  he  were  the  counsel  of  the  party  on  CH.  xxyil 
whose  behalf  the  witness  attends ;  and  that  however  provoked  ^KAxioK^or'' 
(even  as  he  conceives  unjustly  and  improperly,)  at  most  he    Witnemm, 

should  only  address  the  judge  for  protection,  and  that  only  '■ 

upon  the  clearest  necessity ;  for  otherwise  he  would  only  ex- 
pose himself  to  ridicule,  and  even  reprimand,  for  not  properly 
answering  the  questions,  which  would  perhaps  be  as  injurious 
to  his  own  character  or  feelings  as  to  the  party  in  whose  favour 
his  evidence  was  given.  On  the  other  hand,  a  timid  witness 
may  with  propriety  be  impressed  with  the  moral  obligation  to 
speak  out  firmly  the  facts  according  to  the  best  of  h*  recol- 
lection, so  that  he  may  in  observance  of  his  oath  speak  the 
wAole  truth. 

5.  It  may  be  of  considerable  importance  that  witnesses,  espe-  5.  CoDdoct  of 
cially  females,  unaccustomed  to  courts  of  justice,  should  for  a  JiJfwMhe  ui»L 
day  or  two,  or  at  least  a  few  hours,  before  the  expected  trial, 

attend  the  Court,  so  that  by  their  observance  of  the  demeanor 
of  others  they  may  be  better  prepared  to  overcome  the  sensa- 
tion of  alarm  which  would  otherwise  frequently  incapacitate 
them  from  giving  their  evidence  in  a  proper  manner. 

6.  In  causes  where  political  or  local  prejudices  may  be  ex-  6.  Conduct 
cited  by  the  course  of  trial,  it  may  be  of  the  utmost  consequence,  SSr*tife*irUL 
and  highly  important,  to  caution  as  well  the  client  as  all  his 
witnesses  against  the  least  expression,  even  momentary,  of  ex- 
ultation at  a  particular  seeming  advantage  pending  the  cause, 

or  in  consequence  of  the  general  resuU;  for  if  evinced  pending 
the  trial  they  may  endanger  the  verdict,  and  if  after  the  trial 
they  might  occasion  a  new  trials  and  a  great  increase  of  ex- 
pense, if  not  ultimate  defeat,  (t)     Every  witness  should  also  be 

(t)  Thus  in  Doe  deni.  Smith  ▼.  Smart,  gress  of  the  trial ;  and  also  that  aome  of 

on  S5lh  of  April,  1855,  K.  B.,  which  was  the  witnesses  had  given  him,  the  depo- 

an  action  of  ejectment  tried  at  the  last  nent,  statements,   which  he  redoced   to 

assizes  at  Salisbarj,  respecting  the  va-  writing,  and  sent  to  them  for  correction} 

liditj  of  a  will,  and  which  lasted   four  that  they  corrected  their  evidence,  and  re- 

dajs,  and  the  jory  found  a  verdict  for  the  turned  it  to  him,  and  that  they  afttrwardt 

defendant,  contrary  to  the  opinion  of  the  were  called  on  the  other  tide,  and  gave 

jodge,  Mr.  Erie  moved  for  and  obtained  evidence  differing  from  that  which  they  had 

a  new  trial  partly  on  the  ground  that  one  to  corrected.     He   then  read   affidavits, 

of  the  witnesses  for  the  defendant  had  mis-  staging  that  the  Rev.  Mr.  Duke,  who  was 

conducted  himself  in  the  manner  disclosed  also  a  magistrate,  and  called  by  and  gave 

in  the  following  affidavit  of  Mr.  Houseman,  evidence  for  the  defendant,  was  actively 

the  plaintiff's  attorney,  which  stated  that  engaged  in  collecting  evidence  for  the  de» 

Dr.  Grove  was  called  as  a  witness  by  the  fendant  previously  to  the  trial,  and  that 

delendant,  to  prove  the  soundness  of  mind  dicrtti^  the  trial  he  dined  with  some  of  the 

of  the  testatrix,  and  that  the  foreman  of  ipecial  jurymen,  and  that  after  the  verdict 

the  jury  was  the  brother  of  Dr.  Grove,  at  Mr.  Duke  went  on  horseback  in  proces- 

ivhose  hoDse  he  resided  during  the  pro*  sioD,    decorated   with    ribands,    saying. 
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CH.  XXVII.   placed  in  an  accesriUe  part  of  the  Court,  and  be  stricdy  en- 

PiifAt  ExAMi-  joined  not  to  be  absent  at  any  instant  before  the  verdict  has 

WiTNvssEB,    been  delivered,  and  closely  to  attend  to  the  evidence  gives, 

^*         and  that  if  he  hear  any  testimony  that  he  can  negatiTe  or  qm- 

lify,  he  instantly  Inform  the  attorney  who  snbpoenaed  him  to 

thateflfect. 

"  Wc  have  yarned  tks  vietery,  we  have  interest  ? 

gaiued  the  day,"  and  that  be  had  <tnoe  Mr.  Erlz. — Ifone,  but   this   kind  of 

tprtftm  a  letter,  stating  that  he  had  due^-  feeling. 

vned  fix  new  witnesses  to  prove  the  com-  Lord   Dbrxav. — It  is  very  im^nfo^ 

petency  of  the  testatrix.  conduct,  whether  he  was  interested  or  not, 

LonI  Dm»Aii««-Uad  BEr.  Doke  any  if  it  be  true. 
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1.  The  brief,  (so  termed  from  its  being  an  abbreviated  state-  CH.XXVIII. 
ment  of  the  pleadings  or  affidavits  at  law,  or  of  the  bill,  answer,     p^aint'ff. 

and  other  proceedings  in  equity,  with  a  concise  narrative  of  " 

the  facts,  and  object  of  the  suit,  and  statement  of  the  proposed  i^atiooa. 
evidence,)  frequently  requires  very  considerable  sldll  in  framing 
the  same.  The  party  preparing  it  should  be  perfectly  master  of 
the  client's  case,  and,  as  far  as  practicable,  even  of  that  of  hb 


(a)  I  have  prepared  for  publication  a  as  settled  by  diffefent  emineDt  csoonsel, 
ooliectioa  of  Briefs,  with  appropriate  ob-  and  probab^  thajl  fMUk  Ibe  mmt  with 
^—  '- '  ol  the  itnd  Mtiom,    otborfWiM. 
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CH.  xxvilT.  adversary^  and  be  able  as  well  to  arrange  as  compress,  without 
TlIwtIyw.     *"y  materal  omission.     As  a  preliminary  general  recommenda- 

tion  applicable  to  all  briefs,  they  should,  before  they  have  been 

delivered  to  counsel,  be  full  and  complete,  and  not  with  aoj 
blanks  as  to  sums,  time,  or  otherwise,  so  that  the  counsel  may 
on  the  first  reading  be  in  possession  of  all  the  facts,  which  would 
probably  escape  observation  if  inserted  after  the  first  reading; 
and  where  there  are  several  counsel  the  briefs  for  each  should 
correspond  in  the  contents  of  each  page  and  be  paged  alike. 

t.  stateroeut  of  g.  With  rcspect  to  the  very  essential  statement  of  thepM- 
p  u)g(.  ij^gg^  i^g  gjQ^g  ^{|g  recent  rules  they  have  become  more  concise, 
with  only  one  count  or  plea  upon  each  cause  of  action  or  sub- 
ject-matter of  defence,  the  best  course,  as  a  general  rule,  will  be 
to  state  the  whole  of  the  nisi  prius  record  verbaiim,  wUkoti 
any  abbreviation;  by  which  it  will  appear,  not  only  when  the 
action  was  commenced,  but  also  when  the  declaration  vis 
delivered,  and  not  even  a  word  in  the  pleadings  or  record  will 
be  left  to  conjecture,  as  has  been  too  often  the  case  when  ab- 
breviations have  been  attempted. 

In  the  margin,  even  with  the  commencement  of  each  technical 
division  or  parts  of  the  pleadings,  there  should  be  an  atudyttt 
of  the  substance  of  each  count,  plea,  replication,  rejoinder,  or 
surrejoinder,  &c.  This  analysis  should  be  sketched  by  the 
junior  barrister  or  by  the  pleader.  Great  confusion  and  troo* 
ble  sometimes  arises  from  mistakes  in  the  misdivision  of  the 
counts  or  pleas,  as  by  placing  the  words,  "  second,"  *'  third/ 
or  '*  fourth  count,''  to  a  passage  which  only  forms  part  of  a 
count  previously  commenced,  and  one  mistake  in  this  respect 
will  in  general  mislead  throughout  the  whole  of  the  plead- 
ings. It  is  also  advisable  at  the  conclusion  of  the  pleas,  repfr 
cations,  &c.  to  state  the  names  of  the  counsel  who  signed  theBr» 
the  same  as  we  have  seen  is  required  by  express  rule  in  de- 
murrer books.  (A) 

s.  Observations  3.  When  the  pleadings  are  special  or  complex  it  is  v^ 
S?e*Jlca£"  expedient,  after  thus  setting  them  out  verbatim,  to  give  a  rfii- 
admitting  or  Unct  abstract  and  statement  of  what  facts,  as  far  as  respects 
site  loVro^e*^"*"  the  pleadings,  are  thereby  admitted,  or  must  still  be  proved  or 
certain  fMterial  disproved  by  the  plaintiff  or  defendant ;  (c)  and  if  any  point  of 

(6)  Anu,  759.  a  watercoarse,  which  the  defeodaaC  ^ 

(c)  As,  for  instance,  in  an  action  on  the  structed,  but  merely  tk$  fact  ^^T^ 

case  for  an  injury  to  a  watercourse,  it  may  fendanVt  obtiructimi^  though  in  loae  «• 

be  stated  that  the  plea  of  not  guilty  has  greetlieinducementioitipartofthedn0[i|'| 

not  put  in  issue  the  induemtnt  in  tht  tion  of  the  injury.    See  FriaWw  ».  Jf 

dselanrtion  of  the  plaintiff's  poisession  of  of  Falmmth»  4  Nct.  Ic  Man.  3S0;  tj» 

a  mill,  and  of  his  right  to  the  benefit  of  &  WoU  1^  6  Car.  fr^.  3t9;  tde,7v. 

Digitized  by  VjOOQIC 


OP  BRIEFS  IN  GENERAL*  849 

law  can  arise  at  nisi  prius  respecting  the  pleadings  it  may  be  CH.  XXVIII. 

expedient  to  state  them,  and  the  reasons  and  authorities  appli-    p"niT^F. 

cable;  and  where  there  is  a  doubt  whether  a  particular  count  (as 

in  an  action  for  verbal  slander)  can  be  sustained  in  point  of  law, 

it  is  highly  expedient  to  state  such  doubt,  and  to  request  the 

leading  as  well  as  junior  counsel  to  take  the  verdict  on  the 

oiher  counts,  if  the  evidence  will  warrant,  and  not  on  the  ques* 

tionable  count,  lest  the  judgment  should  be  arrested  or  a  writ 

of  error  sustained,  when  by  taking  the  verdict  separately  upon 

a  valid  count  the  difficulty  would  be  avoided.     It  has  been  not 

unfrequent  for  pleaders,  in  cases  of  the  least  doubt,  to  insert 

one  or  more  counts  more  general  than  the  preceding,  so  as  to 

take  all  chances  of  no  objection  being  taken  at  nisi  prius,  but 

upon  which  it  would  be  imprudent  to  take  the  verdict  if  it  can 

be  obtained  on  the  others,  and  to  which  point  at  least  the 

junior  counsel  should  attend.    However,  that  danger  has  been 

considerably  diminished  by  the  rule  of  Court  prohibiting  the 

use  of  more  than  one  count  on  the  same  transaction.   But  the 

same  observation  may  still  apply  in  actions  for  words  where 

several  counts  for  different  words  spoken  on  other  occasions  are 

admissible* 

•   4.  In  actions  for  Verbal  Slander  it  is  also  advisable,  espe-  4.  Ezpediencj 
cially  when  the  counts  are  numerous,  to  state  on  a  separate  for*4/tn2liM)f°8 
^heet  the  slanderous  words  in  each  count ;  first,  with  the  innu-  statement  on  a 
endos  as  stated  in  the  declaration,  and,  secondly,  without  {^or<hde-^ 
tbem;  so  that  the  counsel,  as  well  for  the  plaintiff  as  for  the  ciaredupoD, 
defendant,  may,  whilst  the  witness  for  the  former  is  under  exa-  out  innuendos] 
inination,  be  able  readily  to  ascertain  whether  the  substance  of  ^^  ^^7* 
the  words  or  part  of  the  words  stated  in  either  count  has  or 
not  been  proved.    In  the  hurry  of  a  nisi  prius  trial  it  is  often 
difficult,  where  the  words  are  to  be  found  stated  in  several 
parts  of  the  brief,  readily  to  ascertain  whether  or  not  the  de- 
claration has  been  proved ;  and  yet  it  is  often  very  important  to 
be  able  to  perceive  at  an  instant  whether  the  words  have  been 
proved,  so  as  to  avoid  the  danger  of  calling  another  witness, 
whose  cross  examination  might  contradict  the  former  as  to  the 
words  used,  or  otherwise  prejudice  the  plaintiff's  case.    A  fair 
copy  of  such  separate  sheet  should  be  ready  for  the  leading 
counsel  to  hand  up  to  the  judge  if  he  think  fit.    It  will  be  pru- 
dent also,when  the  action  is  on  a  guarantee  or  written  document, 
to  set  forth  a  copy  thereof  immediately  after  the  pleadings. 

5.  It  should  be  one  of  the  first  objects  of  the  junior  counsel  ^i  Expediency 

*'  **  of  an  early  con 

(and  indeed  of  each  at  the  consultation)  to  consider  whether,  siderationofsn 
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CH.  xxvm.  with  reference  to  the  facts  of  the  case  and  the  evidence,  the 

vHmnw.    jP'^^V?<^^^#^*^M^>  or  require  amendment;  and  to  OMisider 

ficiencyofihe    ^^^  expediency  of  any  immediate  amendment,  which  alduNigh 

pleadings,  with  rccent  enactments  have  authorised  several  amendments  dwrimg 

Bte  aiDendment  ^^  trial,  yet  as  they  are  attended  with  trouble  and  expence^ 

and  uncertainty  whether  the  judge  will  permit  an  amendment 

at  that  late  stage,  it  is  always  advisable  to  anticipate,  (d) 

6.  Aeopy  of  6.  It  is  also  expected  of  the  attorney  for  the  plaintiff  to  make 
and MantlfsU,  *  ^®T^  &*'^  Compact  copy  of  the  pleadings,  now  in  eflfect  of 
and  of  the  par-   the  uisi  prius  record,/or  the  judj^e,  with  the  same  marginal 

Ucolanofde-  i.\.        i  .i-.  ,  ,,  . 

nand  and  set-  analysis  of  each  part  as  before  suggested,  and  also  a  copy  of 
>digc!"'*''*^*''*  the  particulars  of  the  plaintiff's  demand  and  of  the  defendant's 
set-off,  if  any,  and  which  we  have  seen  must  be  annexed  to 
the  record,  (e)  This  copy  of  the  pleadings  should  not  beae> 
companied  with  any  observations  as  to  facts ;  though,  perhaps, 
the  parts  most  material  to  the  case  might  without  impropriety 
be  underlined. 

7.  statement  of      7.  Whenever  particulars  of  the  plaintiff's  demand,  or  of  the 
ofdemilSr^    defendant's  setoff,  ha^e  been  delivered,  and  especiaUy  when 
r*e«f  ""d^*b     *^®y  ^*^®  ^^^  annexed  to  the  nisi  prius  record,  in  pursuance 
serrations  upon  of  Reg.  Gen.  Trinity  T.  1  W.  4,(/)  exact  copies  of  each 
the  same.  should  be  inserted  in  the  brief,  immediately  after  the  [head- 
ings and  the  above  suggested  observations  on  the  same.    If  it 
be  supposed  that  such  particulars  Hmit,  or  in  any  respect  affict 
the  claim  of  either  party,  it  will  be  proper,  immediately  after 
copying  such  particulars,  to  introduce  a  few  appropriate  obser- 
vations, with  references  to  authorities  in  support  of  them,  (f) 

off  "tJlimfiw  ®'  ^^^  *®  ^'**  ^^  *®  statement  of  the  facts,  with  obser- 
analysis  of  the  vatious  and  proofs,  has  been  settled,  then  the  principal  attorney 
pSlit^ff^case,  *^®**^^  "^^**  careftilly  and  clearly  analyse  and  state  in  three  m- 
and  of  the  ex-  more  distinct  paragraphs,  concisely,  first,  the  plaintiff's  CBse, 
p«cted  ddence,  ^^  ^^^  distinctly  every  item  of  the  plaintiffs  t^asm;  secondly, 
proposed  an-     the  expected  defence;  and  thirdly,  the  best  answer;  periiaps 

swertothe                        *                  •r                                      ^                                           ar          r 
same,  (k)  _^ 

(il)  The  consideration  of  the  expedi*  compact  and  disannexed  state,  w9  be 

ency  of  amendmg,  or  of  obtauung  further  more  accessible,  as  the  pardunent  iceori 

evidence,  forms  a  strong  reason  in  favour  is  not  usually  handed  op  to  the  j«d^ 

of  the  aoritetf  deUntry  of  the  brief,  and  a  unless  in  case  of  douht  as  to  its  ooBlcDtk. 

cofMuJtation  very  soon  after.  (f)  Ante,  613  to  61B. 

(«)  By  Reg.  Gen.  Trio.  T.  1   W.  4,  ig)  See  an  instance,  Brtekm  ▼.  SMdk, 

copies  of  the  particulars  of  plaintiff's  de-  1  Adol.  &  £11.  488 ;  anU,  615,  note  (s). 

mand  and  of  defendant's  set*off  are  to  (k)  See  su^estions  to  the  saoK  cicci 

be  annexed  to  the  nisi  prius  record,  ante,  in  Lee's  Prac.  Diet.  tit.  Brief.  Sd  «d.  p^ 

613  to  618  i  but  still  the  same,  in  a  more  298. 
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the  form  in  die  note  might  be  adopted,  (t)    These  three  para-  CII.XXVin, 
graphs,  very  legibly  written,  should  form  the  commencement     p^|[f  m. 

of  the  brief  immediately  after  the  statement  of  the  plead-  

ings,  and  should  not  exceed  a  few  lines.  Every  well  pre- 
pared brief,  however  voluminous  the  subsequent  full  statement 
may  necessarily  be,  should  contain  such  a  preliminafy  staie- 
meni  or  analysis  of  the  substance  of  the  plaintiff's  case,  and  of 
the  supposed  attempted  defence  and  its  answer.  This  pre- 
pares and  enables  the  counsel  to  aniieipaie  what  will  probably 
be  the  most  material  facts  of  the  case,  and  to  read  the  subse- 
quent detail  with  more  rapidity  and  advantage,  by  paying  more 
attention  to  what  he  has  thus  collected,  will  be  the  more 
important  points,  and  consequently  more  deeply  to  impress 
them  on  his  memory ;  whereas  if  the  counsel  be  left  to  draw 
his  own  analysis  after  reading  the  whole  briefs  he  will  frequently 
have  wasted  time  upon  less  important  circumstances,  from  want 
othemg  previously  apprised  of  the  real  points  in  the  cause.  It 
is  well  known  that  a  most  distinguished  leader  at  the  common 
law  bar,  now  justly  elevated  to  one  of  the  highest  judicial  sta- 
tions, would  from  a  mere  momentary  perusal  of  such  an  abstract, 
when  the  press  of  multifarious  business  rendered  it  impracti- 
cable for  him  to  read  the  entire  brief,  conduct  a  very  heavy  cause 
with  comparative  facility  and  success.  At  all  events,  a  counsel 
<tf  considerable  experience,  having  an  accurate  analysis  before 
him,  can  in  general  anticipate  the  ordinary  collateral  circum- 
stances ;  and  consequently,  after  having  read  such  a  summary* 
can  rapidly  read  the  subsequent  detailed  exemplification  of  the 
facts  and  evidence,  when  without  it  his  mind  could  not  arrive 
at  any  conclusion  until  he  had  got  through  the  last  page  of  his 
brief.  An  able  preliminary  analysis  will  in  general  render  one 
reading  of  a  brief  sufficient,  whilst  otherwise  repeated  exami- 
nations might  frequently  be  necessary. 

(i)  From  want  of  tome  such  analysis,  the  leading  coansel  might  omit  to  open  or 
state  all  the  diums,  and  endanger  the  verdict  pro  tanto,  as  in  Beuan  t.  Lm^  t  Bos. 
&  PuU  SSO;  TtUrnn  ▼.  Zaehanak,  1  Stark.  R.  7t.  The  fonn  of  analysis  might  be 
thus: 

1.  Plaintiff  claims  lOOl.  insured  by  defendant,  by  policy  dated a.  d. ,  on  Somrested  form 

ship ,  on  voyage  fiom to ,  lost  by  stormy  weather,  on day  of  of  £j-ji,  !„ 

,  A.D. .  Briet 

Also  claims  \\l,  lis.  for  pffemiam  paid  to  defendant; 

Also  tntsrot  from  time  when  payment  was  demanded  on  the  •— ^  day  of , 

A.  D. ' ,  and  refused. 

%.  Expected  defence.    Ship  not  seaworthy. 

3.  Proposed  Answer.    Vessel  stood  A.  in  Lloyd's  books,  and  was  aged  onlv 

years ;  immediately  before  voyage  ship  was  thoroughly  stripped  and  examined  by  four 
eminent  ship  sorveyors  in  dry  dock  at  — ,  and  underwent  an  onlimited  repair  there, 

at  expense  of  £ ,  and  was  afterwards  again  examined  and  reported  bv  four  other 

surveyors  and  two  merchants ;  and  mate  and  crew  and  othera,  for  three  last  voyages 
will  swear  to  her  seaworthiness.  Not  one  doabtful  witness,  and  I  have  penonally  exa* 
mined  each.  G.  H.  Plaintirs  Attorney. 
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9.  Full  state- 
ment of  the 
case. 


9.  The  Case,  or  full  statement  of  the  Facts,  with  Obsena- 
tionSi  should  properly  follow  the  above  suggested  analysis,  and 
precede  the  statement  of  the  proposed  proofs.  It  is  in  prepar- 
ing this  part  of  the  brief  principally  that  the  skill  of  an  attor- 
ney at  common  law,  whether  in  cases  at  the  civil  or  crinnDal 
bar,  and  of  a  solicitor  in  equity,  is  displayed.  Innumerable 
causes  have  been  lost  entirely  by  the  imperfect  6rt^  delivered 
to  the  counsel,  not  merely  by  the  omission  to  state  material 
facts  that  might  readily  have  been  ascertained,  but  by  the  con- 
fused and  jumbled  mode  of  statement.  The  facts  and  the 
evidence  in  support  of  the  plaintiff's  and  defendant's  case,  and 
the  probable  opposition  and  expected  evidence  in  support  of 
each,  must  not  only  be  stated,  but  they  must  be  stated  in  clear 
and  logical  order. 

The  detail  of  facts  should  be  in  the  natural  historical  order, 
stating  circumstances  €ts  they  arose,  whether  for  or  against  the 
plaintiff.  In  this  statement  it  is  in  general  expedient  to  com- 
municate the  whole  of  the  facts,  though  as  yet  no  legal  evi- 
dence may  have  been  discovered  relating  to  certain  enume- 
rated parts ;  because  perhaps  by  putting  counsel  in  possession 
of  such  facts,  evidence  of  their  existence  maybe  elicited  by  the 
cross-examination  of  witnesses,  or  suggested  by  the  defendant's 
own  case.  But  then  in  stating  such  facts,  the  counsel  should 
be  cautioned  whether  or  not  any  third  person  was  present,  or 
whether  there  is  the  remotest  chance  of  proving  them,  and 
how. 


10.  Suteroent 
of  written  do- 
cameots,  let- 
ters, &C.  maps, 
plans  and  mo- 
dels. 


10.  In  preparing  the  brief,  it  is  in  general  advisable  to  hseor- 
porate  all  important  or  explanatory  documents  and  letters,  un- 
less they  be  very  voluminous.  This  is  preferable  to  a  reference 
to  detached  papers,  because  counsel  can  more  readily  make 
observations  upon  them  in  the  margin  of  his  brief,  and  in  the 
crowd  and  hurry  of  nisi  prius,  detached  papers  cannot  he  so 
readily  referred  to.  It  will  be  advisable  also  in  the  margin  to 
state  the  date  o(  and  designate  each  by  numbers  or  by  letters, 
as  A.  B.  C.  &c.  corresponding  with  the  same  numbers  or  letters 
indorsed  on  the  backs  of  each,  and  in  the  possession  of  the  at- 
torney, regularly  arranged  in  a  bundle ;  so  that  the  counsel 
may  call  for  the  originals,  and  they  may  be  produced  with  the 
utmost  expedition. 


11.  Utiiitjof        In  many  cases,  especially  where  the  jury  have  had  a  view, 

maps  and  plans,  j^  ^^^  y^^  ^^^  material  for  both  parties  to  have  maps,  plans, 

or  even  models  of  lands,  watercourses,  and  buildings,  carefblly 

prepared,  and  their  correctness  proved  by  the  artist,  and  many 
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important  cases  have,  for  want  of  the  information  thereby  CH.  xxviii. 
given,  failed  on  the  trial.  (*)     When  opportunity  occurs,  it  is     p"!"™* 
also  advisable  that  at  least  the  junior  counsel  should  examine  "^ 

the  premises  with  such  map,  plan,  or  model,  before  the  trial. 
Many  verdicts  would  be  saved  by  adopting  this  precautionary 
measure.  These  documents  should  always  be  disannexed  from 
the  briefs,  and  very  fair  small  copies  should  be  ready  in  Court 
to  show  to  the  judge  and  jury.  The  latter  copies  should  not,  as 
it  is  termed,  ''  give  evidence/*  i.  e.  no  statement  should  be 
written  thereon  that  would  favour  either  party. 

12.  A  compact  analytical  table  of  the  dates  of  every  material  is.  An  ana- 
fact,  arranged  in  natural  order,  may  then  in  general  fpllow  with  datcs^ofin  ma- 
utilitv.  ^^"^  ^^^^  to 

^  follow. 

13.  After  the  statement  of  facts,  it  is  generally  useful  to  in-  is.  Obierva- 
troduce  some  observations  and  reasonings  on  the  plaintiff^ s  andpohitsof 
case  and  upon  the  proposed  evidence,  and  also  on  the  expected  la^and  evi- 
case,  and  proofs  on  the  part  of  the  defendant.     If  any  difficult  to  the  piaintiflTs 
point  of  law,  either  on  the  facts  or  on  the  admissibility  of  evi-  ^'  ^^du" 
dence,be  anticipated,  it  maybe  useful  to  observe  upon  it,  espe-  defence, and 
cially  on  the  circuits,  where  books  may  not  be  accessible,  and  pJIJJtherTOff ' 
to  make  verbatim  extracts  from  cases  bearing  on  the  subject,  and  answer  to 
stating  the  authorities  by  names,  as  well  as  by  reference  to  the 

pages  of  tlie  works  where  they  are  reported. 

14.  It  has  been  too  commonly  the  practice  to  state  the  sub-  14.  Previons 
stance  of  the  opinion  of  the  counsel  or  pleader,  as  if  the  same  ^i^"o°^ 
were  the  observations  of  the    attorney   preparing  the  brief,  pteader  to  be 
thereby  in  a  great  measure  neutraUzing  its  utility.     It  will  be  andnotabbfe-' 
found  preferable  to  give  an  exact  copy  of  the  opinion,  if  not  also  ^''****'  <*'  '"- 

*.    1  1.1.  i»        ^    1       •  1      1  /»    1       corporated, 

of  the  case  upon  which  it  was  founded,  with  the  name  of  the 
counsel  or  pleader  giving  it,  for  although  the  observations  of 
any  sensible  and  experienced  person,  might  substatUiaUy  be  of 
equal  value,  yet  it  may  reasonably  be  considered  by  the  coun- 
sel in  the  cause,  that  an  opinion  deUberately  given  by  a  counsel 
or  pleader,  when  formally  consulted,  is  a  stronger  pledge  for 
correctness  than  mere  observations  inserted  when  preparing  the 
briefs,  and  certainly  would  probably  induce  such  counsel  more 


(h)  See  an  instance,  Lee's  Prac.  Diet.  235,  S.  C.  It  is  therefore  advisable  for  the 

tit.  Brief,  3d   ed.  298 ;  and  yet  the  ex-  attornies  on  each  side  to  agree  that  one 

pense  attending  experiments  and  plans,  it  artist  shall  prepare  the  whole,  and  that. 

seerot,  are  not  allowed  in  taxation,  Severn  the  clients  shall  divide  the  expense,  or 

V.  Olive,  3  Brod.  &  Bing.  79;  6  Moore,  that  the  same  shall  be  costs  in  the  cause. 

VOL.  III.  3   I 
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CH.  XXVIIL 

BsiBF  FOR 

Plaintiff. 


15.  Apaljsis 
of  proposed 
proofs. 


strongly  to  endeavour  to  support  the  opinion  when  &vooTabk 
to  his  client's  case,  unless  upon  a  view  of  the  whole  case  it  bu^ 
on  the  trial  be  injudicious  to  adhere  to  such  previous 


15,  In  an  important  cause,  or  where  the  documents  or  wit- 
nesses are  numerous,  it  has  ever  been  found  useful,  immedi- 
ately before  the  detailed  statement  of  the  proofe,  to  insert  s 
brief  sheet,  containing  an  "  Analysia  of  PropoMed  Prof^t^ 
being  merely  an  abstract  of  the  following  proofs,  and  referring  to 
the  pages  where  each  will  be  found,  and  to  be  headed  Uras : 


ANALYSIS  OF  PROPOSED  PROOFS. 

1.  Fiat  and  petition  against  Y.  Z.  the  bankrupt,  page 

5.  Declaration  of  bankruptcy  and  proceedings  under 

id. 

3.  The  trading,  id. 

4.  Petitioning  creditor's  debt,  id. 

6.  Acts  of  bankruptcy,  page 

6.  Assignment  to  plaintiffs  as  assignees,  page 

7.  Bankrupt's  certificate,  page 

8.  Property  in  the  bankrupt,  page      to 

9.  Witnesses. 

Tomkins,  John.    Late  foreman  to  bankrupt,  page 
Atkinson,  James.    Porter  to  the  bankrupt,  page    • 
Caldwell,  Thomas.    A  carrier  who  removed  the  goodi 
to  defendant's  premises,  page 
Proceeding  with  the  statement  of  aU  the  witnesses'  namies, 
however  numerous^  and  reference  to  the  subsequent  pages  wkere 
the  evidence  is  stated. 


16.  Mode  of 
stating  the 
j/roaft* 


16.  With  respect  to  the  mode  of  setting  out  the  prof^s  or 
evidence,  they  should  be  stated  in  the  middle  of  large  bri^ 
paper,  with  a  four  inch  margin  on  the  left  hand  side  for  coun- 
sel to  make  observations  or  hints,  and  also  a  right  hand  four 
inch  margin  for  the  name  of  the  witness,  with  a  concise  state- 
ment of  his  age,  quality,  education,  understanding,  general  be- 
haviour, and  character,  temperament,  probable  bias  or  inclioa- 
tion,  as  favourable  or  adverse;  and  all  other  material  fiicts 
affecting  his  character  as  a  witness  in  the  cause.  Sometimes 
this  form  in  preparing  the  proofs  is  not  adhered  to,  especiaDy 
in  country  briefs,  and  many  inconveniences  ensue;  vis.  by 
naming  the  witness  only  in  a  narrow  left  hand  margin,  and 
then  writing  his  expected  evidence  across  the  page,  and  leaving 
no  right  hand  margin. 
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17.  In  point  of  arrangement,  the  best  course  is  first  to  state  CH.  xxviii. 
ihe/ormal proofs  which  may  be  indispensable  in  certain  causes,     plIintiff. 

independently  of  the  merits.    These  proofs  are  in  general  to 

be  first  stated  and  adduced,  because  it  would  be  useless  to  go  priofi^^ 
into  a  full  investigation  of  the  merits,  if  there  be  any  formal 
objection  to  the  action,  as  for  want  of  a  previous  notice  of 

action,  or  demand  of  warrant,  8ic. ;  and  because  it  is  better 
that  the  junior  counsel  should  adduce  such  formal  proofs  whilst 
the  leader  has  a  small  respite  from  his  fatigue,  and  that  the  more 
important  witnesses  should  be  left  for  his  examination ;  as  was 
heretofore  the  case  in  actions  against  a  sheri£f  for  a  false  re- 
turn, when  the  judgment  in  favour  of  the  plaintiff,  the  writ  of 
execution  and  return,  and  the  warrant  to  the  officer,  were 
essential  when  the  general  issue  was  allowed  f  and  in  an  action 
by  the  assignees  of  a  bankrupt,  the  commission,  petition  and 
assignment  to  the  plaintiffs,  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  when  disputed ;  but  the  recent 
rules  we  have  seen  have  dispensed  with  such  proofs,  unless 
the  plea  has  expressly  put  them  in  issue.  (/)  But  in  actions 
against  justices  of  the  peace,  or  other  public  officers  who  are  still 
allowed  to  plead  the  general  issue,  and  put  the  plaintiff  to 
prove  every  matter,  the  due  service  of  a  notice  of  action,  the 
issuing  of  the  writ,  and  his  having  acted  illegally  in  the  par- 
ticular proceeding  complained  of,  must  be  first  proved. 

18.  After  these  or  other  formal  preliminary  proofs,  then  the  is.  Etidenoeof 
full  proofs  of  the  merits,  according  to  the  nature  of  the  case,  **  *'^*«' 
should  be  stated  in  natural  logical  order.    In  preparing  the 

latter,  attention  should  be  paid  to  arrangement,  and  much 
judgment  is  frequently  required. 

19*  It  has  been  sometimes  improperly  the  practice,  in  framing  19,  ah  tiie  tn- 
the  brief,  to  detach  the  parts  of  the  evidence  to  be  given  by  the  <*?ncc  to  b« 
same  witness  on  several  different  points  in  different  parts  of  the  same  wUneuto 
brief;  and,  independently  of  the  additional  trouble  to  counsel,  it  Jjf,'^/*^^  *'"^" 
has  been  frequently  found  that  were  it  not  for  the  attention  of  the 
junior^  who  has  usually  more  time  to  become  master  of  every 
part  of  the  brief,  an  important  part  of  a  witness's  testimony 
has  nearly  escaped  attention,  and  been  lost  to  the  cause.    In 
practice,  when  a  witness  is  placed  in  the  box  the  whole  of  his 
evidence  must  be  elicited  before  the  cross  examination  com- 
mences, unless  by  special  permission  of  the  Court ;  and  which 
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CH.  XXVIII.  should  be  applied  for  at  the  time  he  is  first  examined,  upon  tbe 
Phl^^in.     intimation  of  the  counsel  that  it  may  be  the  most  conveniefit 

.  ^  arrangement  and  order  of  the  cause,  if  the  judge  will  allow  tbe 

same  witness  again  to  be  called  to  prove  another  point.  Coo- 
sequently  the  plaintiff's  as  well  as  the  defendant's  attorney, 
should  in  his  brief  state  consecutively  the  whole  of  the  testi- 
mony that  a  witness  can  give,  with  a  small  note  in  the  left  mar- 
gin, opposite  that  part  of  his  evidence,  stating  very  condsdj 
the  different  points  and  facts  to  which  he  can  speak.  And  sup- 
posing that  it  may  be  necessary  to  call  the  witness  agam  in 
another  stage  of  a  long  cause,  his  name  and  proo&  may  be 
repeated  in  the  other  proper  part  of  the  brief,  where  tbe 
other  proofs  respecting  that  part  of  the  subject  will  be  foood 
collected. 


to.  Ago  and  gQ.  The  age,  character  and  temperament  of  each  witness,  is 

each  witness  to  well  moral  as  physical,  should  be  stated,  as  whether  he  be 
be  stated,  (m)  habitually  too  confident  or  zealous,  or  hasty,  in  which  case  be 
may  require  to  be  moderated  and  restrained;  or  whether  he  is 
timid,  difiident  or  hesitating,  when  he  may  require  to  be  as- 
sured and  encouraged.  Every  peculiarity  in  a  witness,  as  re- 
gards the  probable  mode  of  giving  his  evidence,  should  be 
well  ascertained,  and  concisely  stated  in  the  right  hand  margin 
of  the  brief,  immediately  under  his  name,  or  immediately  under 
the  detail  of  his  evidence.  So  if  there  be  any  impatatiofl 
against  his  character,  or  any  pecuniary  or  other  interest  in  tbe 
cause  that  may  affect  his  legal  competency,  or  even  his  credi- 
bility, the  particulars  should  be  stated.  If,  from  the  witness  hav- 
ing declined  any  interview,  or  for  any  other  reason,  the  evidence 
of  such  witness  will  be  uncertain,  then  under  his  name  may  be 
written  ^'doubtfur  or  ^^  dangerous  i*  and  if  his  feeling  be  knovD} 
the  word  ^  favourahle^^  or  *'  adverse^^  may  be  subscribed. 
If  it  be  known  that  the  witness  will  be  verbose  or  rafflbfing 
or  too  rapid,  or  apt  to  crowd  too  much  into  a  sentence,  tbe 
counsel  should  be  cautioned  to  confine  the  witness  to  mere  short 
answers  to  detached  questions  put  separately;  for  otherwise  be 
might  distress  the  judge  from  his  inability  to  write  fastenoiigb 
to  take  down  all  his  answers;  or  when  it  will  certainly  be  so,  tbe 
brief  may  suggest  that  the  witness  is  so  discreet,  that  he  maybe 
allowed  to  state  the  narrative  slowly,  and  will  watch  the  judge's 
pen.  By  adopting  this  prudential  course,  the  frequent  nonsuits 
arising  from  calling  an  adverse,  or  otherwise  injurious  or 
doubtful  witness,  may  be  avoided.    When  there  are  two  or 

(m)  See  farther,  Lee's  Pract.  Diet.  «nd  ed^99. 
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more  witnesses  to  the  same  transaction,  the  best  witness  should  CH.  xxvili. 
be  put  first;  because  the  judicious  advocate  may  wish  to  make  ylIwtw. 
a  strong  impression  upon  the  jury  in  the  first  instance,  or  may 
resolve  to  call  no  more  on  the  point  when  satisfactorily  proved 
by  one,  lest  a  subsequent  witness  may,  as  frequently  occurs, 
destroy  or  weaken  the  case,  (n)  Sometimes,  however,  in  heavy 
causes,  as  in  trials  of  rights  of  way,  customary  rights,  or  pedi- 
grees, it  may  be  considered  more  judicious  to  call  one  or  two 
of  the  best  witnesses  in  the  first  instance,  so  as  to  establish  a 
favourable  feeling  with  the  jury ;  and  then  to  corroborate  by 
numerous  other  witnesses  of  less  weight,  and  to  close  the  case 
by  calling  one  or  two  of  the  very  best  and  most  impressive 
witnesses^  so  as  to  leave  a  very  strong  and  continued  impression 
on  the  minds  of  the  jury.  Perhaps  there  is  no  part  of  profes- 
sional conduct  in  which  superior  judgment  is  so  much  evinced, 
as  in  ascertaining  when  it  may  be  anticipated  that  the  jury 
have  been  suflSciently  impressed  with  a  favourable  opinion  of 
a  point  that  cannot  probably  be  removed,  and  then  to  stop.(o) 

31.  If  there  be  a  doubt  whether  in  point  of  law  any  par-  21.  Arraoge- 
ticular  witness  or  his  evidence  be  admissible,   then  in  the  Sc'whneMw!!^ 
margin,  under  the  name,  may  be  written,  ^'  admissiblef^*  or 
**  quare  competency  f"  concisely  stating  the  decision  and  au- 
thority on  the  point  and  the  words  of  the  judge  if  short  in 
such  margin,  and  if  long  in  the  body  of  the  brief. 

S2.  In  preparing  the  proofs,  it  is  ever  to  be  remembered  that  22.  The  proofs 
it  is  extremely  inconvenient  in  practice  to  refer  merely  to  any  pre-  J^^Jfth^j^h^e 
vious  statement  of  facts  or  evidence  in  the  body  of  the  brief;  but  of  the  foots  in 
that  the  whole  of  the  expected  testimony  should  be  stated  in  the  JjHnewflln'd  I^t 
proofs  in  detail,  with  dates,  and  in  the  very  words  that,  from  merely  in  refcr- 
the  prior  examination,  it  is  expected  the  witness  will  certainly  pll^of  thebXf. 
answer  the  questions,  and  also  what  it  is  only  apprehended  he 
may  probably  state ;  and  as  it  will  be  recollected  that  counsel 
cannot,  except  in  a  few  cases,  put  leading  questions  to  a  wit- 
ness called  by  himself,  it  may  be  useful  to  suggest  what  unob^ 
jectionable  questions  may  possibly  lead  to  the  eliciting  a  full 
disclosure ;  as  by  shortly  touching  upon  some  collateral  inci- 
dent, which  may  be  adverted  to  in  the  margin  or  body  of  the 
brief,  and  which  may  rouse  the  memory  to  recollection.     After 

(»)  As  ill  Wright  v.  Beckett,  1  Mood.        /o)  As  to  the  importance  of  first  im- 

&  Rob.  414,  after  four  favourable  wit.  pfessioos,   Lee's  Prac.    Diet,   firicf,  2d 

nesses  had  been  called  by  the  plaintiflf 's  ed.  299 ;  see  an  instance  of  a  fifth  wit- 

counae!  a  fifth  was  unfortunately  called,  ness  turning  round  on  the  plaintiff,  Wright 

who  contradicted  the  four,  and  greatly  v.  Beckett,  1  Moody  &  Hob.  414. 
endangeitd  the  Tcrdict.  Digitized  by  GoOglC 
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CH.  xxviir. 

Bbibf  for 

PlAINTIPF. 


9S.  Mode  of 
stating  proofs  in 
A  brief  upon  a 
tradeamao's  bill. 


exhausting  all  the  evidence  expected  to  be  given  favourable  to 
the  plaintiff)  it  may  in  some  cases  be  advisable  to  state  what 
possibly  the  witness  may  be  compelled  by  the  opponent  to  state 
on  cross-^xamifKUion^  and  to  give  instructions  for  re^xamm- 
ium^  to  explain  the  prim^  facie  unfavourable  answers  that  may 
probably  have  been  given  on  such  cross-examination. 

23.  In  the  frequent  actions  for  the  amount  of  tradesmen's 
bills,  as  for  goods  delivered,  or  work  done  at  different  tunes, 
and  which  can  only  be  proved  by  numerous  shopmen,  servauls, 
carriers,  or  other  witnesses,  it  is  in  general  advisable  to  make  a 
copy  of  the  whole  account,  with  the  appropriate  dates  in  doe 
order  of  time,  and  sufficient  spaces  between  each  itemi  and 
then  in  the  left  margin,  opposite  each  item,  to  write  the  name 
of  the  witness  or  witnesses  who  can  prove  of  his  own  knov- 
ledge  the  order  for  and  delivery  thereof,  and  the  value.    And 
two  or  more  fair  copies  of  this  should  be  deliberately  examined 
by  the  several  witnesses  who  can  thus  prove  each  item;  and 
he  should  write  his  name  or  initial  on  such  left  margin  imme- 
diately in  a  line  with  the  respective  items;  and  one  of  such  origi- 
nals, thus  signed  by  the  several  witnesses,  should  be  handed  to 
the  judge,  and  the  other  retained  and  shown  to  each  of  the 
witnesses  as  he  is  called  into  the  witness  box ;  and  who  maj 
then  be  merely  asked  whether  the  signature  is  his^  and  whether 
he  can  swear  to  the  delivery  to  the  defendant  of  the  items  to 
which  his  signature  is  attached ;  and  the  counsel  should  exa- 
mine the  witnesses  from  a  duplicate,  and  each  witness  must,  by 
previous  examination,  be  certainly  able  to  swear  that  all  the 
items  to  which  his  initials  are  placed  he  knows  of  his  own 
knowledge  were  delivered,  or  that  the  work  was  performed;  and 
his  memory  may  be  refreshed  by  producing  the  day-book  in 
which  he  entered  each  item  on  the  very  day  it  was  delivered 
by  him. 


S4.  sutement        24.  After  Concluding  the  evidence  for  the  plaintiff^,  it  wiD  be 
^dJ^c^^^{   proper  in  many  cases  to  state  more  in  detail  than  in  the  previous 
the  supposed      analysis  the  expected  defence,  and  the  evidence  that  will  pro* 
port'thereof "^"  bably  be  adduced  in  support  of  it,  with  full  observations  upon 
its  fallacy  or  weight,  and  the  names  and  characters  of  the  wit- 
nesses for  the  opponent,  with  suggestions  as  to  questions  to 
be  put  on  the  voir  dire,  as  whether  the  witness  is  bail  for  the 
defendant,  &c.,  and  all  circumstances   upon  which  a  cross- 
examination  may  be  useful.     But  in  preparing  the  latter  the 
facts  only  are  to  be  stated,  leaving  it  in  general  to  the  coansd's 
discretion  yfhdX  particular  questions  should  be  nut,  andrlucb 
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need  not  be  stated  in  the  brief,  though  sometimes  useful  as  CH.  xxvitl. 
another  mode  of  stating  the  facts.  d«wdIkt. 


95.  It  may  appear  too  trifling  to  add  any  suggestion  re-  95.  indone- 
spectiog  the  indorsement  on  the  brief;  but  as  it  has  occurred  "riefa^nd^fwa. 
that  the  junior  counsel  has  attended  in  the  wrong  Court,  it  is 
at  least  advisable,  as  well  on  the  outside  as  at  the  head  of  the 
first  page,  to  write  the  proper  Court  in  very  large  legible  cha- 
racters. The  name  of  the  plaintiff  and  the  defendant,  the 
number  of  the  cause  in  the  general  hst,  as  well  as  in  any 
particular  list  for  the  day,  the  names  of  the  several  counsel,  the 
exact  hour  appointed  for  any  consultation,  and  the  name  and 
place  of  abode,  or  temporary  residence  of  the  attorney  when  at 
a  Circuit  Town,  should  be  clearly  stated. 

With  respect  to  the  fees,  it  is  important  that,  at  all  events  in  The  fees, 
this  stage  of  an  action,  they  should  be  liberal,  if  not  hand- 
some :  not  because  barristers  would,  under  any  circumstances, 
relax  their  exertions  on  behalf  of  the  client,  however  inadequate 
the  remuneration ;  but  because  the  amount  of  the  fee  is  con- 
sidered the  criterion  of  the  estimation  in  which  the  client  or 
his  attorney  holds  the  talent  and  value  of  the  assistance  of 
the  barrister ;  and  it  is  an  unconquerable  incident  of  human 
nature  to  be  gratified  by  a  high  estimate,  and  annoyed,  if  not 
disgusted,  by  one  that  is  degrading.  It  is  better  to  give  no  fee 
than  one  that  is  humiliating ;  and  at  all  events  the  practice  of 
giving  briefs  to  numerous  counsel  in  a  cause,  with  very  small  fees 
to  each,  merely  for  the  purpose  of  charging  for  several  briefs 
and  attendances  in  the  bill  of  costs,  is  contemptible.  Consi- 
dering the  hours  that  must  be  consumed  out  of  Court  in 
studying  the  briefs,  and  afterwards  in  attending  the  Court  and 
on  the  trial,  nisi  prius  fees  are  in  general  very  inadequate. 


Of  the  Brief  for  the  Defendant. 

The  brief  for  the  Defendant,  although  in  many  respects  re-  q,  thx  Brie> 
sembUag  that  for  the  plaintifi^  yet  it  must  differ  in  some  par-  ^^  ^"'  ^' 
ticulars.  As  regards  the  pleadings  and  any  suggestion  on 
the  issue  or  nisi  prius  record,  they  should  be  copied  verbatim 
(and  not  abbreviated);  and  copies  of  the  particulars  of  the 
plaintiff's  demand  and  of  the  defendant's  set-off,  if  any,  should 
follow  the  statement  of  such  pleadings.  In  the  next  place  should 
be  given  a  concise  but  perspicuous  analysis  of  the  expected 
claims  on  the  part  of  the  plaintiff,  and  of  the  proposed  grounds 
of  defence,  and  how  it  is  expected  the  plaintiff  will  attempt  to 
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CH.  xxviil.  answer  the  same,(o)  and  then  a  short  statement  of  the  ex- 
Det^hdant.  P^cted  result^  as  well  upon  the  merits  as  upon  the  law ;  this 
should  only  occupy  a  few  lines,  it  being  designed  merely  to  put 
the  defendant's  counsel  at  one  view  in  possession  of  the  sub- 
stance of  the  material  points  and  questions,  and  to  enable  hin 
to  read  with  more  facility  and  advantage  the  subsequent  M 
statement  of  the  whole  facts  of  the  case. 

The  fuU  narrative  of  all  the  facts  stated  in  the  natural  onler 
of  time,  and  with  dates  as  they  succeeded  each  other,  should 
then  be  given,  with  occasional  intimations  how  the  facts  are 
to  be  proved,  or  how  it  is  expected  the  defendant  may  be 
able  to  prove  them,  or  contradict  the  plaintiff's  evidence. 

Then  should  follow  (when  it  is  expected  that  any  point  of 
law  may  arise  respecting  the  facts,  or  the  pleadings,  or  the 
evidence,)  comments  on  such  points  of  law,  and  verbatim  ex- 
tracts from  statutes  and  decisions. 

In  the  next  place,  hints  may  be  suggested  as  to  what  the 
plaintiff  should  be  required  to  prove,  and  it  may  be  stated  what 
witnesses  and  evidence  it  is  expected  he  will  call,  and  the  d^ 
scription,  age,  education,  character,  and  party  feeling  of  each, 
with  full  instructions  for  questions  to  be  put  to  the  plaintiff's 
witnesses  on  the  voire  dire  as  to  their  competency,  and  for 
crossrcxamination.     As  regards,  however,  the  cross-esamina- 
iion  of  witnesses,  although  the  brief  for  a  defendant  should 
contain  a  very  full  statement  of  all  the  facts  on  each  side,  with 
suggestions  as  to  facts  favourable  to  the  defendant,  that  all  or 
particular  witnesses  are  supposed  to  know,  or  probably  will 
disclose  on  a  strict  cross-examination,  yet  the/orm  ^the  actual 
cross-examination  must  be  left  to  the  discretion  of  cooDsel, 
especially  as  it  is  well  known  that  the  exercise  of  that  part  of 
professional  duty  is  perhaps  the  most  delicate  and  difficult  of 
the  whole.     On  the  one  hand,  if,  according  to  the  expectation 
of  the  client  or  a  jury,  certain  questions  are  not  put,  blame  may 
attach  to  the  counsel,  and  perhaps  the  attorney ;  whilst  on 
the  other  hand,  experience  teaches  that  more  frequently  cross- 
examinations  strengthen  the  opponent's  case,  and  that  witnesses 
in  general,  upon  a  cross-examination,  usually  more  strongly  esta- 
blish the  case  of  a  plaintiff  in  a  civil  action,  or  that  of  the  prose- 
cutor of  an  indictment,  so  that  the  case  of  the  defendant  is  ren- 
dered hopeless  before  his  counsel  has  even  stated  his  case  to 
the  jury,  {p)     Indeed  the  cross-examination  of  the  plaintiff'^ 

(o)  See  the  analysis  in  •  plaintiff's  examined  ;  a  defendant's  atloriKJ  ^'^ 
brief,  ante,  850,  851.  therefore  eiplain  to  him/  before  the  ""• 

(p)  I"  general  defendants,  especially  in  why  it  is  probable  that  his  coonsrl  im; 
an  inferior  sUtion  of  life,  are  not  satisfied  not  cross-examine.  The  late  Mr.F^'V' 
unless  the  plaintiff's  witnesses  are  cross-      of  the  Home  Circojit^  a  huai^  ^"^ 
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witnesses  should  in  general  be  left  to  the  senior  counsel  for  the  CH.  xxviii. 

defendant,  unless  the  next  in  rank  is  of  considerable  experience,    dependant. 

In  general  when  a  judicious  counsel  for  the  defendant,  from 

the  conduct  and  manner  of  a  witness  for  the  plaintifi;  expects 

that  he  will  adhere  to  his  evidence  in  chief,  and  that  he  cannot 

by  cross-examination  shake  his  credit,  he  will  put  no  question 

at  all;  and  afterwards,  in  his  speech  for  the  defendant,  and  in 

the  evidence  subsequently  given,  will  endeavour  to  establish 

either  that  the  witnesses  for  the  plaintiff  have  been  under  a 

singular  delusion,  or  that  the  point  established  by  them  is  quite 

beside  the  true  question,  and  which  his  speech  and  sometimes 

the  evidence  he  will  call  will  demonstrate,  {g) 


The  proofs  in  support  of  the  defence  must  next  be  stated  in  Prooft  for  th« 
the  same  mode  as  before  suggested  in  a  plaintiff's  brief.    It  sutemeut  how 
will  be  advisable  to  preface  them  with  a  statement  that  the  they  were  ob- 
defendant's  attorney  has  himself,  or  his  experienced  clerk  pri- 
vately and  apart  from  the  client,  examined  each  of  the  wit- 
nesses, and  that  he  can  confidently  rely  on  the  detailed  evidence 
of  each,  he  being  in  possession  and  ready  to  prove  that  at  the 
time  of  the  examination  of  each  witness,  he  took  down  their 
statement  of  the  facts  as  they  would  prove  them,  and  that  they 
afterwards  in  their  own  hand  altered  such  statement,  a»  will 
appear  by  the  memoranda  in  his  possession. 


In  general  when  an  experienced  leader  for  the  defendant 
has  been  retained,  it  is  most  judicious  to  leave  it  entirely  in  his 


guittied  for  his  legal  knowledge  and  ex- 
cellent prndence,  especiaUj  in  his  defence 
of  prisoners,  related  an  anecdote  of  him- 
self; viz.  that  having  defended  a  notorious 
highwayman,  whose  case  really  was  des* 
perate,  but  who  was  acquitted  in  conse- 
quence of  the  prosecutor  having  given  very 
confused  evidence,  which  the  defendant  s 
counsel  thought  it  prudent  not  to  cross-ex- 
amine, lest  he  might  thereby  dear  op  the 
points  left  in  doubt ;  such  defendant  called 
on  him  one  evening  in  the  Temple,  and  in 
a  ruffianlike  manner  demanded  back  and 
obtained  the  fee,  saying  it  is  true  1  was 
acquitted,  but  no  thanks  to  you,  for  you 
never  opened  your  mouth  for  me,  and  I 
cleared  myself  by  my  own  innocence. 

(g)  Thus  in  an  action  by  the  Vauxhall 
Bridge  Compauy,  against  the  purchaser 
of  an  old  and  very  bulky  vessel,  to  be 
broken  up,  for  improperly  conducting 
her  through  the  bridge,  and  thereby  da- 
maging the  crown  of  an  arch,  &c.  nume- 
rous witnesses  for  the  defendant  swore  to 
the  utmost  exertions  to  conduct  the  ves- 
sels through  the  arch  without  iojurlDg  the. 


same,  and  after  cross-examination  of  two 
of  such  witnesses  it  was  obvious  that  it  ren« 
dered  them  more  positive  that  the  greatest 
care  had  been  observed,  and  therefore  for' 
ther  cross-examination  was  given  up  ;  but 
one  of  the  witnesses  having  admitted  that 
the  day  was  very  windy,  and  that  on  a  calm 
day  one  man  alone,  in  a  boat  a-head, 
might  have  readily  towed  the  vessel 
through,  the  plaintim'  counsel  forcibly  re- 
plied upon  that  admission,  as  entitling  Uie 
plaintiffs  to  a  verdict ;  because  the  de- 
fendants had  no  right  to  tow  up  so  large 
a  vessel,  not  usually  navigating  that  part 
of  the  river,  and  merely  for  breaking  op, 
on  such  a  windy  day,  but  should  have 
waited  for  a  proper  time,  when  no  damage 
would  have  occurred ;  and  the  judge  and 
jury  adopting  that  view,  the  plaintiffs  ob- 
tained a  verdict  for  the  full  damages. 
This  case  also  establishes  that  an  attor- 
ney for  a  defendant  should  well  consider 
the  validity  of  the  point  or  ground  of  his 
defence,  as  well  as  the  ( 


Whenthe  coun- 
sel to  be  re- 
quested al  all 
events  to  give 
evidence  for  the 
defendant. 


insupiiortof  if* 


I  quantity  of  evidence 
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CH.  xxvili.  discretion  whether  or  not  to  give  evidence  for  the  defcndut, 
Desfxhdanv.  the  former  entitling  the  phdntiflTs  counsel  to  the  generii  reply; 
but  still  the  safest  course  is  for  the  attorney  fully  to  connikthe 
wish  of  his  client  upon  the  course  to  be  adopted,  and  eidierit 
the  head  of,  or  immediately  following  the  pro<2^  to  stale  the  r> 
suit;  as  that  the  defendant,  as  well  as  his  attorney,  haYingeo&R 
confidence  in  the  proposed  evidence,  requests  the  eoiinBelto 
enter  into  the  defence  and  examine  the  evidence,  unlen  it  k 
flNiMt/esI  that  he  will  be  more  secure  of  the  verdid  by  aeontM; 
course. 

Sect.  IV. — When  a  different  Structure  of  the  Baiin 

MAY  BE  ADVISABLE. 

SicT.  IV.  The  above  outlines  of  the  modes  of  framing  briefs  suppose 
pxkbhtStkuc  ^^^  the/>/atii<t^is  to  begin  and  his  counsel  make  the  opening 
TUKs  OP  TBI  speech  and  then  to  call  evidence,  and  that  the  defendants  ccmd 
BiTBza  iiox  will  afterwards  state  his  defence  and  call  witnesses  in  sappoct 
"tmablI'^'  ^^  ^^^  same.  But  if  the  affirmative  issues  are  on  the  drfendsM, 
and  he  is  to  begin,  according  to  the  practice  stated  in  the  next 
chapter^  so  that  he  ifiHl  first  call  evidence,  the  briefs  should  be 
framed  rather  differently,  tlvough  the  variation  will  be  incoDS- 
derable,  and  consist  rather  of  transpositions  of  parts  than  being 
different  in  matter.  In  the  latter  case  also  the  briefs  should  begin 
with  the  pleadings,  particulars,  concise  analysis,  and  full  ttsU- 
ment  of  the  facts ;  the  differences  will  be  that  in  the  defendastt 
brief  (who  is  then  to  begin)  his  proposed  proofs  should  isnw^ 
ately  follow  the  full  statement,  and  after  they  have  been  ex- 
hausted, then  should  follow  suggestions  upon  the  expected  cax 
of  the  plaintiff,  and  the  evidence  and  witnesses  he  will  probiblj 
adduce  in  support  of  the  same,  and  instructions  for  cross-esuoD- 
ing  such  witnesses.  Suggestions  may  then  follow  as  to  any  evi- 
dence in  reply  for  the  defendant,  and  conclude  with  a  stateoeit 
of  such  evidence  and  observations  for  the  defendant's  coomeiiB 
reply  and  which  will  close  such  order  of  brief  for  the  defeodiot 
when  Ae  is  to  begin. 

The  plaintiff^s  brie^  when  his  counsel  is  not  to  begin  ii 
consequence  of  the  affirmative  being  on  the  defendant,  ti 
the  action  not  being  for  a  personal  infury,  as  libel,  dsnder. 
malicious  prosecution,  &c.  (r)  is  to  begm  with  the  piesdii^ 
and  the  particulars,  and  an  observation  that  the  isssesi 
being  all  on  the  defendant,  his  counsel  are  to  begin.  Tba 
will  follow  the  before  suggested  concise  analysis,  and  tkea 

(r)  See  ftott,  87S  to  877,  nciC  chapter,      the  exoeptioii,  Cmrtmr  v.  Mmm,  6  Ctf*^ 
M  to  which  ptfty  is  to  begis,  and  see     P.S«;  llfoe4,&Jt^Stt»S^& 
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the  fill!  statement  of  the  whole  case  on  both  sides,  the  same  CH.  XXVIII. 
precisely  as  in  a  brief  when  the  plaintiff  is  to  begin.  After  which    Bun^^AWT. 
follow  observations  on  the  expected  evidence  of  the  defendant,  " 
and  an  account  of  his  witnesses,  and  instructions  for  their  cross- 
examination.    In  the  next  place  will  follow  the  proofs  for  the 
plaintiff  prefaced  with  observations  that  the  attorney  himself 
has  examined  each  witness  apart  from  the  client,  and  how  far 
the  counsel  may  be  assured  that  their  testimony  in  Court  will 
correspond  with  the  statement  of  the  proofs  in  the  brief,  and  that 
therefore  counsel  are  requested  to  call  such  witnesses,  unless 
be  be  quite  confident  that  a  verdict  for  the  plaintiff  will  be 
better  secured  by  merely  observing  on  the  defects  in  the  de- 
fendant's case  or  his  evidence,  thereby  avoiding  any  conclud- 
ing speech  of  the  defiendant*s  counsel* 

When  a  Watching  Brief  mat  be  delivered. 
It  is  clearly  settled  in  practice,  that  when  there  has  been    Of  a  Bbxi» 
an  irregularity  in  the  issue  or  notice  of  trial,  of  which  the  defend-    ^atch^me 
ant  intends  to  take  advantage,  a  brief  may  be  delivered  on  his    Plaintiff's 
behalf  to  counsel,  with  instructions  to  tecUch  the  plaintiff's  pro- 
ceedings, and  the  counsel  may  take  notes  without  prejudicing 
any  subsequent  motion  to  set  aside  the  proceedings ;  {s)  but  such 
counsel  must  not  otherwise  interfere,  still  less  cross-examine 
witnesses,  (t) 

Sect.  V. — Of  the  Delivery  of  the  Briefs  to  Counsel,  ^ 
and  Proceedings  thereon. 

The  attornies  for  the  plaintiff  and  defendant  will  be  justified      Sect.  v. 
in  incurring  the  expense  of  delivering  their  respective  briefs  to  TBB^BRiBn^To 
counsel  as  soon  as  practicable  after  notice  of  trial.    As  regards  Counssl,  and 
a  plaintiff's  aitomey,  it  would  seem  that,  especially  in  a  heavy      tbbbeon. 
or  difficult  cause,  he  would  be  justified  in  proceeding  fkom  time 
to  time  to  prepare  his  brief,  even  before  notice  of  trial,  and 
might  enforce  remuneration  for  so  doing  froon  his  own  elicit* 
And  although  a  defendant's  attorney  may  have  no  right  to 
prepare  his  brief  tin^iJ  after  notice  of  trials  so  as  to  charge  the 
opponent  with  the  expense ;  yet  if  the  cause  were  of  much  im- 
portance it  might  be  otherwise,  at  least  so  as  to  charge  his  owft 
dient.    In  London,  where  there  is  a  list  of  causes  for  the  day, 
every  body  is  expected  to  be  ready,  and  the  defendant's  attor- 
ney must  take  care  to  deliver  his  brief  to  his  counsel  previous 

(f)  Jute,  781, 789;  Lanoson  r.  BMutm,     ant€,  78f,  n.  (y) ;  Gro^mn  r.  Mamang, 


%  0owl.  Rep.  70,  71.  2  T^r.  726  ^  S  Cnimp«  it  Jer.  liS5, 

(t)  Jht  T.  Jwjpwit,  3 Sar.  &  AdoL  402; 
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CH.  XXVIIL  to  the  sitting  of  the  Court  on  that  day  ;  but  that  rule  does  iic4 
Bribp  to      Apply  to  the  assizes^  where  there  is  a  list  of  eighty  or  one  boB- 

Couw>EL,&c.  jygj  causes,  and  it  would  be  very  hard  if  all  parties  were 
obliged  to  be  prepared  on  the  first  day;  and  in  that  case  it 
suffices  for  a  defendant's  attorney  to  deliver  his  brief,  in  a  very 
short  cause,  a  short  time  before  the  cause  in  its  natural  order 
would  come  on  for  trial,  and  a  plaintiff  should  not  take  it  out 
of  its  turn,  {u)  The  early  delivery  of  the  briefs  may  be  of 
the  greatest  importance,  for  even  the  leading  counsel  in  tk 
fullest  business  may  sometime^  have  an  opportunity  of  an  eariy 
perusal ;  but  at  all  events,  as  regards  the  junior  counsel,  who 
may  have  most  leisure,  an  early  delivery  may  be  of  the  greatest 
utility,  for  probably  his  progress  in  the  profession  will  mudi 
depend  on  his  earliest  diligence  and  speedy  communication  to 
the  client  of  any  diflSculty  in  the  pleadings  or  evidence,  so  as  to 
afford  the  first  opportunity  of  amending  either,  (x)  Many  ver- 
dicts have  been  saved  by  such  energetic  attention. 


Sect.  VI. — Of  the  Consultation  immediately  before 

Trial. 
SccT.  VI.  In  causes  of  the  slightest  doubt  or  difficulty,  it  is  highly  ex- 

^mm"  «Ty   P^^c***  t^*  a  Consultation  should  be  held  between  the  coun- 
BXPOKB  THs    sel  who  are  to  conduct  the  trial,  and  the  attorney  or  clerk,  who 


TaiAL, 


himself  examined  the  witnesses  and  prepared  the  brief.  This 
should  be  had  as  soon  as  each  counsel  has  had  sufficient  oppor- 
tunity to  read  his  brief,  and  at  all  ^^^^  a  sufficient  time  before 
the  trial,  so  as  to  obtain  an  amendment  of  the  pleadings  or  furtka- 
evidence.  In  general,  consultations  are  held  too  late  to  be  of  that 
full  utility  they  might  have  been.  They  however  at  all  events  are 
attended  with  the  advantage  that  thejunior  counsel  may  suggest 
to  his  leader  any  supposed  difficulty  in  the  pleadings  or  evidence, 
and  it  is  particularly  useful  in  enabling  all  the  counsel  and  the 
attorney  to  learn  from  the  leader  his  projected  mode  of  con- 
ducting the  case,  and  so  that  all  may,  during  the  trial,  act  in 
concert  and  not  mar  his  superior  plan  of  operation.  In  very 
heavy  and  important  causes,  it  may  be  advisable  to  hate  two 
consultations,  the  first  immediately  after  the  counsel  have  read 
their  briefs,  and  the  other  in  the  evening,  or  at  least  a  short 
time  before  the  trial. 


(tt)  Atut  ▼.  Finwidc,  t  Dowl.  f  46.  very  early  attention  to  the 

(x)  It  is  a  well  known  fact,  as  regarded  of  their  briefs^  so  that  eacb/refiieH%seot 

Lord  Keoyon,  and  afterwards    the  late  off  useful  commanication  before  tbe  dak 

Mr.  Marrjatt,  that  their  rapid  increase  of  who  left  tbe  brief  had  retorued  to  tbe 

basincM  was  mach  attributable  to  their  office  of  his  princip*'  ^ 


is  principiiY^~^  ^  ^  ^-rT  ^ 
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In  consultations  on  a  defendants  case,  it  will  be  of  the  very  CH.  xxviil. 
utmost  importance,  after  ascertaining  from  his  attorney  how  far  beforV^tYial! 
the  statement  of  the  defence  and  the  evidence  in  support  of  it 
may  be  depended  upon,  to  arrange  the  exact  course  of  defence, 
and  to  determine  on  the  cross-examination  of  the  plaintiff's 
witnesses,  and  above  all  whether  or  not  evidence  shall  be  given 
on  the  part  of  the  defendant,  or  withheld,  so  as  to  avoid  a  reply 
on  the  part  of  the  plaintiff.    The  wish  of  the  client  himself, 
as  well  as  of  his  attorney,  should  certainly  be  consulted  before 
it  be  resolved  not  to  enter  fully  into  the  suggested  defence. 

It  is  a  well  established  rule,  that  witnesses  are  not  to  be  pre-  witnesMf  not 
sent  at  consultations  (excepting  professional  and  scientific  men  ^  ^  ^^!^^ 

^  *       ^  *  ,  ,        at  consultations, 

in  explanation  of  patents,  machinery,  &c.) ;  because  if  they  were,  and  wh^. 
they  might  ascertain  the  views  of  the  counsel  and  shape  their 
evidence  upon  facts  accordingly,  at  least  with  a  shade  of  co- 
lour or  leaning,  which  should  ever  be  avoided,  (y) 

For  the  same  reason  counsel  individually  should  be  exceed- 
ingly cautious  at  all  times,  whether  in  or  out  of  Court,  to  avoid 
any  suggestion  to  a  witness  respecting  his  evidence ;  but  at 
most  advise  the  attorney  that  certain  facts  should  be  further 
examined  into,  without  communicating  to  any  one  the  desired 
bearing  or  object.  To  this  rule  some  exceptions  may  be  per- 
mitted, according  to  the  discretion  of  the  counsel,  and  his  belief 
in  the  honour  and  integrity  of  his  client ;  such  as  a  counsel 
going  over  a  very  intricate  account  with  an  accountant,  who  is 
afterwards  to  prove  its  correctness,  and  without  which  co-oper- 
ation the  counsel  might  be  unable  to  explain  such  account 
either  to  the  judge  or  jury. 

Sect.  VH.— Of  New  Discoveries  just  before  Trial.] 
It  frequently  occurs  that  in  consequence  of  the  witnesses  on  Sbct.VII.New 
each  side  associating  in  or  near  the  Courts  for  perhaps  sue-   ^"^^^"^^^^^ 

^  ^  «^  r  JUST   BEFORE 

cessive  days,  just  before  the  trial  of  the  cause  they  converse  thbTbial,  to 
with  each  other,  and  some  material  evidence  is  thus  communi-    "tbd  to  thb 
cated  favourable  or  adverse  to  one  of  the  parties,  but  which      Counsbi. 
may  nevertheless  be  subject  to  just  explanation  and  answer,  if 
ascertained  in  time.    For  such  events  a  zealous  and  intelligent 
attorney  should  always  be  on  the  look  out,  and  should  immedi- 
ately endeavour  to  improve  his  case,  and  deliver  to  his  counsel 
a  proper  further  brief. 

(y)  This  we  have  seen  is  aninrariable  rule  in  Uie  Scotch  law,  ante,  824,  note  (i). 
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!•  Genenl  obienrttioos  on  trials  . .  867 
t.  Necessity  for  the  attendance  of 
the  principal  attorney  during 
the  trial,  his  earij  attendance 
with  witnesses,  and  of  the 
eariy  attendance  of  the  junior 

counsel,  and  why 869 

1.  Caution   not    to   try  a 

cause  out  of  torn. . .  •  870 
S.  Of  calling  witnesses  on 

their  subpoena tt. 

S.  Of  withdrawing  the  re- 
cord       ib. 

4.  Of  postponing  the  trial  87l 
5.  Object   and   utility  of  cpmiing 
speeches,  and  adrantage  of  a 
reply    ik. 

4.  When  pkintiff's  or  the  defend- 

ant's counsel  are  to  begin ....  872 
1.  In  general  the  coansel 
who  has  to  prove  the 
a/^rffiatios  of  the  imu    ib, 
S*  Exceptions  in  actions  for 

personal  injuries  ....  874 
3.  The  practice  in  ejectment  876 
4*  Incorrect  ruling  of  the 
judge,  as  to  who  is  to 
begin,  is  no  ground  of 
motion  for  a  new  trial  877 

5.  Of  the  junior's  opening  the  plead- 

ings, and  his  conduct  in  ge« 
neral     ib. 

6.  Of  the  leading  counsel's  opening 

speech 880 

General  considerations  respect- 
ing the  same ib. 

The  parts  of  such  speech 881 

Fint,  Statement  of  the  plain- 
tiff's several  claims 
and  consequences  of 
omission  of  a  part. .     ib, 

Sicandly,  Statement  of  plain- 
tiff's expected  evi> 
dence 884 

Thirdly,      Anticipation     of 

points  of  law 885 

Fourthly,  Anticipation  of  the 
expected  defence  and 
evidence  in  support 
of  it,  and  observa- 
tions on  the  same..  886 

Fifthly,  Counsel's  privilege  of 
speech,  and  by  what 
consideration  it  should 


beqnalified W 

Sixihly,  Jumor  coansel  sad 

attorney   to    obMrre 

such  speech,  and  gift 

hints  as  to  omissiou. .  881 

7.  Of  plaintiff's    giving  evideaee 

and  calling  witnesses,  and  the 

usual  course  of  adducing  tbc 


8.  Of  defendant's  counsels 
plaintiff's  witnesses 
dtrsp  &C.  and  objecting  Is  tbcir 
competency  or  to  the  mode  of 
examining  them 889 

9«  Of  the  examination  of  evidcaoe 
for  the  plaintiff  In  chief ....  890 

1.  Usual  oowse  of  tsaai- 

nation  ..*. d- 

2.  Right  of  leader  to  tske 

the  exanunatbo  oat  d 
fab  junior's  hands....  891 
5.  Mode  of  examining  in 
chief,  and  wfaatqoei- 

tions  to  be  pot 

1.  They  must  be  per- 
tinent to  issue  ..  99t 
9.  Not  leading  qoei- 
tions  andesoep- 
tions ^' 

4.  Order  of  proof 8^ 

5.  Whether  counsel  candii- 

credit  his  own  wiCnesi, 
and  how  89i 

10.  Of  the  cross-examination  of  wit- 

nesses, and  rules  respectzog    9^ 

1.  Of  the  right  Id  crosi- 

examine,    and  utiUtj 
thereof * 

2.  What  disparaging  ques- 

tions may  beaskedso 
doss-examinatian  .•  ^ 
S.  Mode  of  uusi  eisisi* 
nation  and  of  lesdii^ 
I     questions ^ 

11.  Of  the  re-examination  of  tk 

witnesses ^ 

If.    Of  calling  back   a  witorss  is 

chief •  *' 

IS.  Of  acquitul  of  one  of  sevenl 
defendants   at    the  doss  of 

plaintiff's  case      ^ 

14.  The  speech  of  defendant's  omidkI 

1.  In  general  '^ 

t.  Consideration  wben  or 


(a)  Although  some  of  the  subjects  of     and  attentively  observed  by  tbe  stOTB 
Is  chapter  may  on  first  view  appear  to     on  each  side ;  because  if  sny  point  w 


this 

relate  prucipally  to  the  conduct  of'eoimse^ 
during  a  trial,  yet  it  will  be  found  that 
they  are  equally  essential  to  h%  koowa 


omitted  by 

do  right  to  give  him 


the  counsel,  tbs  sUsncy 


toft  •• 
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sot  defendant't  coan- 
lel  should  open  and 
call  evidence  in  sop- 
iKirt  of  a  defence. . . .  909 
S,  When  no  statement  of 
new  facts  infiivonrof 
defendant  to  be  made  905 

15.  Of  several  defendants  defending 

separately,  and  several  counsel 
and  separate  speeches  to  the 
jury  for  each    907 

16.  Of  examining  witnesses  in  direct 

contradiction  of  the  evidence 

in  chief 908 

17.  Of  the  plaintiff's  counsel  giving 

eoidence  in  reply,  and  of 
the  speeches  and  proceedings 
thereopon    909 

1 8.  Of  the  reply  or  concluding  speech 

totheJQiy    t6. 

Of  voluntary  nonsaiu 910 

19*  Of  the  Judge's  summing  up    . .  911 


His  dlrectiona  to  the  jvy  re- 
specting costs  919 

SO.  At  what  ume  to  object  to  the 

judge's  snmmiog  up    914 

Misdirection  of  judge,  when  or 
not  a  pY>and  of  motbn  for  a 

new  tnal 915 

21.  Of  the  jury  withdrawing 9l6 

SS.  Of  discharging  the  juror 917 

23.  Of  withdrawing  a  juror     t6. 

24.  Of  the  verdict 918 

25.  Of  defendant's  compelling  ver- 

dict in  a  particular  count  or 
issue 9f  1 

26.  Of  applications  to  correct  verdict  922 

27.  Other  occasional  incidents  of  a 

trial  i ik, 

28.  Variances  and  amendments  dur- 

ing trial    929 

88.  Of  judge's  certificates  for  imme- 
diate execution    924 


Ist.  There  is  not  perhaps  any  scene  in  life  which,  though  of  CHAP.  xxix. 
daily  occurrence,  excites  so  many  various  interests  and  talents  '^"^^  ^^^  ''^* 

as  a  contested  tnal  at  law,  (6)    The  parties^  their  attomteSy  and     — 

witnesses,  the  counsel,  the  jurors,  and  even  the  learned  Judge,  obaervations. 
(though  in  very  di£Perent  degrees,  and  influenced  by  very  dif- 
ferent feelings  and  motives,)  are  all  deeply  interested,  and  ex^ 
cited  either  by  the  matter  in  question  or  the  manner  in  which  it 
is  to  be  conducted.  The  Parties,  at  all  events,  are  deeply  in- 
terested either  in  the  value  of  the  subject  in  dispute,  or  the  costs, 
or  exposure  of  character,  incident  to  public  investigation,  (c) 
The  respective  Attomies  participate  in  the  same  feeling,  and 
are  influenced  by  the  apprehension  that  the  result  of  the  cause 
may  in  some  measure  affect  their  professional  characters,  either 
on  account  of  the  inexpediency  of  the  proceeding,  or  of  the 
defence,  or  .the  want  of  skill  in  conducting  or  defending  it. 
The  Witnesses,yfhetheT  or  not  (as  too  often  the  case)  influenced 
by  relationship,  friendship,  or  secret  interest,  or  by  political 
or  party  feeling,  are,  at  all  events,  anxious  to  acquit  themselves 


(6)  Hence  the  most  eminent  actor  of 
modem  tiroes,  who  was  extremely  partial 
to  attendance  in  Courts  of  justice,  used 
to  observe,  that  "  a  superior  Court  during 
"  a  contested  trial  is  a  perfect  iheatrt,  in 
"  which  the  most  talented  actors  perform 
'*  their  respective  parts  with  perfect  skill 
**  and  home  to  nature;"  and  the  late  Lord 
Erskine,  in  an  action  for  seducing  and  after- 
wardsdesertingthepIaintiff^Bdaughter,who 
sank  lifeless  in  Court,  observed, "  Morality 
*'  comes  in  cold  didactic  from  the  pulpit, 
"  but  when  the  lamentable  consequences 
"  of  deviation  from  its  injunctions  are  thus 
'*  practically  illustrated  and  commented 
"  upon  from  the  seat  of  justice,  it  strikes 
"  home  to  the  heart"    And  Lord  Bacon 


observes,  **  that  it  is  impouibie  there  can 
"  be  anarchy  or  confusion  in  any  country, 
"  whilst  the  administration  of  justice  conti- 
"  nues  to  proceed  with  integrity  and  impar- 
"  tiality  on  the  parts  of  jurors  and  judges." 
(c)  In  Sir  Horace  Walpole's  memoirs 
there  is  an  interesting  anecdote  of  a  clergy- 
man, party  to  a  tithe  cause,  who  bad 
really  gained  his  cause,  but  having  out  of 
joke  been  told  the  contrary,  from  excite- 
ment, died  suddenly  J  and  the  author 
was  only  a  few  years  ago  concened  in  a 
cause  at  Maidstone,  which  in  some  measure 
involved  the  honour  of  the  son  of  a  wit- 
ness, and  who,  from  the  apprehension  of 
the  exposure,  a  few  hours  before  the  trial 
came  on,  put  an  end  to  his  own  ezutence. 
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CHAP.  XXIX.  with  credit  in  Court;  and  some  instances  have  occurred  when  tk 
Ywc^DENTsr*  ®®'^  conviction  of  perjury  has  literally  stricken  the  wUnessxo  the 
ground,  (rf)    The  Junior  Counsel  is  excited  in  no  small  degnt. 
lest  his  laudable  desire  to  advance  in  his  profession  may  be 
marred  by  some  inadvertency  in  framing  the  pleadings,  or  ii 
his  examination  of  the  witnesses,  or  that  he  may,  in  some  stafe 
of  the  cause,  incur  the  disapprobation  or  displeasure  of  his  leader, 
or  even  of  the  judge,  which  might  prejudice  him  in  subsequeot 
causes.    The  Leading  Counsel,  however  justly  confident  in  fab 
knowledge  of  law  and  great  experience  in  nisi  prius  tact,  mj 
yet  well  be  nervous  and  apprehensive  that  he  may  not  preset 
the  particular  case  to  the  judge  and  jury  in  the  most  favoonbie 
manner  for  his  client,  or  that  he  may  omit  some  material  point, 
or  may  miscalculate  by  calling  too  many  or  too  few  witnesses, 
or  fail  in  the  want  of  adequate  energy  in  his  address  to  tfaejuiT. 
or  in  some  other  mismanagement  of  the  cause.     Each  of  the 
Jurors  also,  if  alive  to  his  duty,  should  feel  no  inconsidenhk 
anxiety  to  forget  or  not  be  influenced  by  any  previous  or  sud- 
den prejudice,  and  to  suspend  his  judgment  until  the  casehu 
been  closed  and  he  has  heard  the  observations  of  the  judge. 
The  learned  Judge,  however  experienced,  cannot  be  entireir 
free  from  apprehension  that  he  may  fail  in  the  due  frJfilmoitof 
his  very  arduous  duties,  or  may  misapprehend  some  rule  of 
law  or  its  application  to  the  particular  case,  or   may  drav 
an  incorrect  conclusion  as  regards  the  evidence,  or  that  his 
misstatement  to  the  jury  may  mislead  them  and  become  die 
subject  of  an  expensive  application  to  the  Court  for  a  sev 
trial,  or  occasion  a  Bill  of  Exceptions  or  a  Demurrer  to  evi- 
dence.   Again,  in  some  causes  affording  an  opportunity  for,  md 
perhaps  even  demanding  strong  observations  on  the  misconduct 
of  a  party,  or  his  attorney,  or  a  witness,  so  as  to  repress  and 
prevent  a  repetition  of  such  conduct  by  the  party  or  others, 
the  judge  may,  on  the  one  hand,  consider  himself  bound  to 
animadvert  upon  such  misconduct,  lest  it  should  be  supposed 
that  he,  standing  in  his  exalted  situation,  is  indifferent  to  the 
violations  of  morality  and  religion;  (^)  and  yet  he,  on  the  other 

(d)  See  an  awfal  iostanoe  of  the  effect         (e)  The  late  Lord  Kenjoo  •ml  U^ 

of  conscience  on  a  perjured  witness  in  Ellenborough    very  freqncody  ifliw^* 

Chitty's  Medical  Jorisprodence,  365,  S66,  verted  most  eloqoentlj  and  povefii^j 

note  {g)»     If  witnesses  were  more  fre-  upon  depraved  oondoct,  wben  efUbTniied 

qaendv  reminded  solemnly  of  the  terms  before  them,  in  the  eoarse  even  of  a  en 

of  their  oath   or    affirmation,    and  the  cause.  But  the  late  Lord  TeDterdcflnm) 

nature  of  its  obligation,  less  frequent  in-  stepped  aside  for  the  purpose,  sBii  !«<>' 

stances  of  perjury  would,  it  is  believed,  signed  as  a  reason  that  piiUte  mtmif^ 

occur.    It  would  be  desirable  if  the  oath  wmt  ou  the  conduct  of  an  sttenrj.  ^ 

were  administered  with  more  solemnity,  party,  or  witnesa,  had  sooetioes  oco- 
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handy  may  be  apprehensive  that  the  consequences  might  occa-  chap.  xxix. 
sion  utter  ruin  to  the  individual  and  his  family,  and  which  the     iNaD^NTs. 
humanity  of  the  judge  may  induce  him  to  forbear  to  observe  ' 

upon ;  so  that  he  may  be  assailed  by  numerous  conflicting  du« 
ties.  We  will  proceed  to  give  a  practical  outline  of  the  course 
of  proceedings  on  a  trial,  collected  principally  from  decisions 
on  the  subject. 

Sdly.  It  is  advisable  in  all  causes  of  the  least  importance  or  ^^ly.  Necet- 
difficulty  that  the  attorney,  who  has  been  progressively  con-  '"y  ^^5  attend. 

11  1  11  1       11  11.11  ance of  principal 

cerned  throughout  all  stages,  should  attend  the  trial,  because  attorney 
he  will  probably  be  most  familiar  with  the  facts  and  witnesses,  h"/Jj"V","tI 
and  be  ready,  on  any  emergency  pending  the  trial,  immediately  tendance  with 
to  explain  to  the  counsel  any  diflSculty  and  suggest  the  mode  of  of  thVeariy" 
avoiding  it,  and  on  that  account  the  costs  of  his  attendance  attendance  of 
ought  in  general  to  be  allowed.  (/)    However,  it  has  been  held,  coun!!ei',^an4 
that  where  an  agent  has  been  employed  to  attend  the  trial  of  a  ^^y* 
cause  in  London,  it  is  matter  peculiarly  for  the  discretion  of 
the  master,  whether  the  costs  of  a  journey  to  London  by  the 
principal  country  attorney  to  attend  the  trial  shall  be  allowed ;(/) 
and  where  an  attorney  is  party  to  a  cause,  he  will  not  be  aU 
lowed  the  costs  of  his  attendance,  unless  the  necessity  for  such 
attendance  be  established,  {g) 

The  attornies  on  each  side  having  well  arranged  and  num* 
bered  their  documentary  evidence^  and,  in  town  causes,  sent  a 
clerk  to  bring  with  him  at  least  the  principal  witnesses,  (A) 
should,  at  all  events,  be  in  Court  some  minutes  before  the 
arrival  of  the  judge,  and  be  perfectly  ready  to  try  at  the  com- 
mencement of  the  day's  sittings  in  London  or  Middlesex,  or  at 
the  assizes,  however  distant  the  cause  may  stand  in  the  paper. 
He  should  take  care  to  place  his  witnesses  together  in  a  very 
accessible  part  of  the  Court,  and  request  each  to  observe  the 
evidence  that  may  be  given  for  the  opponent,  and  to  communis 
cate  to  him  or  his  clerk  known  to  such  witnesses,  when  each 
is  prepared  to  contradict  such  evidence,  and  how. 

The  junior  counsel  also  should  be  ready  a  short  time  before 
the  sitting  of  the  Court  to  receive  from  the  attorney  any  addi- 


sioned  otter  ruin,  or,  at  least,  more  severe  the  commencement  of  the  assixcs,  and 

punishment  than  his  offence  deserved,  and  this  as  well  in  special  jury  as  common  jury 

that,  tlierefore,  be  abstained  from  any  caases,  and  per  Parke,  J.,  I  do  not  think 

public  censure.  an  aUinmey  toould  do  hi*  duty  to  his  client 

(/)  FarsUfw  v*  Foy,  2  Dowl.  181.  if  he  had  not  all  his  witnesses  in  attendance 

(g)  Leaver  v.  Whalley,  2  Dowl.  80.  from  the  commencement  of  the  asiius,  Cos- 

{h)  On  the  circuits  the  plaintiff  is  bound  grave  v.  Evans,  2  Dowl.  443 ;    Piatt  v, 

to  have  his  witnesses  in  attendance  from  Green,  id,  216. 


VOL.  III. 
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CHAP.  XXIX.  tional  information  that  may,  as  suggested  in  the  concbiMiiof 
^lM«DEHTsr  *^^  ^*s*  chapter,  have  arisen  since  the  deUvery  of  the  brief  and 

consultation  had  upon  the  same;  and  also  be  ready  to  intiinale 

to  the  proper  officer  the  inexpediency  of  swearing  on  the  jmy 
one  or  more  named  individuals,  who  may  have  been  disooveicd 
to  be  related  to  one  of  the  parties,  or  might  be  otherwiK 
objectionable,  and  thus  avoid  the  necessity  for  a  fomai 
challenge.  It  is  also  usual,  immediately  before  the  jury  aie 
sworn  in  the  particular  cause,  to  have  any  absent  witness  calld 
three  times  in  open  Court  upon  his  subpoena,  (i)  If  the  plaiD* 
ti£P's  attorney  be  certain  that  he  will  not  attend,  and  that  wicb- 
out  his  evidence  it  is  impossible  safely  to  proceed,  ihem  the  re- 
cord should  be  withdrawn;  but  if  there  be  a  possibility  of 
recovering  without  the  evidence  of  the  witness,  then  it  may  be 
expedient  to  proceed;  and  if,  at  length,  the  phuntiff  sboaU  be 
obliged  to  submit  to  a  nonsuit,  the  costs  may  be  recovered  from 
the  absent  witness.  In  case,  after  the  jury  have  been  swon, 
the  leader  has  not  arrived,  the  junior  should,  as  loi^  as  practH 
cable,  delay  opening  the  pleadings,  and  then  pause  and  request 
the  judge  to  allow  a  few  moments'  indulgence  until  the  loder 
has  arrived ;  and  if,  at  length,  he  be  directed  to  b^;in,  he 
should  professedly  only  open  the  formal  parts  of  the  case  and 
evidence  in  support  thereof,  leaving  the  more  material  poioti 
to  be  commented  upon  by  the  leader,  in  the  hope  that  he  viD 
appear  in  due  time  to  proceed  with  the  most  important  state- 
ment or  evidence.  A  junior  may  thus  avoid  the  imputation  cf 
arrogance  or  indiscretion,  which  might  otherwise  be  josth 
imputed  to  him  prejudicially  in  the  estimation  of  his  brother 
barristers,  as  well  as  of  his  client. 

Precaution  not  As  a  general  rule,  unless  the  opponent's  counsel  or  attoroeT 
^tofordcrr  ^  present  and  consent,  a  cause  should  never  be  tried  out  of 
order,  i.  e.  before  all  the  previous  causes  have  been  disposed 
of;  for  even  in  indefensible  causes  any  seeming  irreguiaiitT 
in  the  time  of  trying  very  frequently  is,  for  the  purpose  of 
delay,  made  the  subject  of  an  application  either  for  a  new  trial 
or  to  set  aside  the  verdict.  (A) 

Withdrawing         If  the  plaintiff,  just  before  the  time  of  trial,  discover  that  be 

'^'f  ^hcTrial.  ^^  ^^^  prepared  in  all  respects,  either  in  consequence  of  the 

unexpected  absence  of  a  material  witness  or  otherwise,  his  aC- 

(0  Hopper  V.  Snaih,  1  Mood.  &  Malk.  115. 
{k)  Auit  ▼.  Ftntokk,  2  Dowl.  $46. 
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tomey  must  wiihdraw  the  record  before  the  jury  have  been  CHAP.  xxix. 
sworn^  unless  in  case  of  sudden  illness  or  accident,  upon  an  affi-  ^  Ynwdents?* 

davit  of  which,  the  judge  will  sometimes  postpone  the  trial  for  a  

few  days,  even  at  the  instance  of  the  plaintiff,  though  the  ge- 
neral role  is  that  he  must  withdraw  the  record.  This  can  in 
general  only  be  done  by  the  plaintiff's  attorney  when  he  entered 
the  record,  and  it  has  been  decided  that  a  counsel,  although 
retained  in  the  cause,  cannot  withdraw  the  record,  unless  his 
brief  has  been  delivered ;  (/)  so  that  in  that  case,  unless  the 
plaintiff's  attorney  be  present  and  withdraw  the  record  in  time, 
the  defendant  has  a  right  to  have  the  jury  sworn,  and  then  to 
call  and  nonsuit  the  plaintiff.  (/)  The  withdrawing  the  record, 
probably  with  intent  to  enter  it  again  and  try  at  a  future  sit- 
tings, will  have  the  same  effect,  as  regards  the  postponement  of 
the  trial,  as  a  motion  for  that  purpose,  {m)  and  which  is  one 
reason  why  the  Court  will  but  seldom  postpone  the  trial  on  the 
application  of  a  plaintiff,  observing  that  the  record  is  in  his 
own  power,  though  we  have  seen  that  there  are  exceptions ;  as 
when  a  witness  has  been  taken  suddenly  ill,  or  met  with  an 
accident  immediately  before  the  trial,  and  expected  to  recover 
in  a  day  or  two,  in  which  case  sometimes  the  judge  will  permit 
the  trial  to  stand  over. 

As  a  defendant  cannot  withdraw  the  record  when  entered  Postponements 
by  the  plaintiff^  the  judge  at  nisi  prius  will  in  general,  upon  2^^^*/„\ 
the  production  of  a  very  satisfactory  affidavit  of  the  materiality 
of  a  witness,  and  that  due  enquiries  and  endeavours  were 
made  in  due  time  to  subpoena  him,  but  without  success ;  or 
that  he  is  so  ill  as  to  be  unable  to  attend,  postpone  the  cause, 
upon  the  terms  of  the  defendant  undertaking  to  pay  the 
costs  of  the  day.  {n)  Such  application  should  properly  be 
made  before  the  jury  have  been  sworn,  (o) 

3.  In  Courts  of  Equity  the  bill,  answer,  and  affidavits,  put  sdiy.  The  ob- 

the  Court  in  full  possession  of  all  the  facts  of  the  case,  indeed,  i7J*^hefo7 

of  \)\e  points  on  each  side,  and  of  the  justice  or  injustice  of  counsel,  and 

considerations 


(X)  Dm  dem.  CrtHm  v.  Bnwn,  5  Car.  (m)  CurtU  v.  Barker,  2  Car.  &  P.  185 ; 

&  P.  Sl5  i  Abitbol  V.  Benedetto,  t  Campb.  Amley  v.  Birch,  S  Campb.  SS3 ;  t  Taunt. 

487 ;  3  Taunt.  2«6,  S.  C.    This  requisite  n\ . 

of  the  delivery  of  the  brief  has  the  ap-  (n)  What  affidavit  required,  Attcimey 

pearance  of  a  regulation  to  steurc  fees  to  General  v.  Hull,  S  Dowl.  642. 

counsel,  and  it  would  therefore  be  a  better  (o)  Packham  v.  Newfnan,  3  Dowl.  166* 

rule  that  counsel  should  not  in  any  case  where  it  was  doubted  whether  an  under- 

witlidraw  the  record,  the  same  being  no  sheriff  could  postpone  a  trial. 


part  of  his  professional  duty. 
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CHAP.XXTX.  the  claim>  or  its  resistance,  and  merely  require  compression, 
^Incii>ehts"'  arrangement,  and  argument,  in  a  speech,  to  enable  the  judge 
of  tlie  mppwd   ^^  decide,  and  which  he  might  be  enabled  to  do  by  a  mere 
cdvantagttfa    perusal  of  all  the  documents.     But  at  law  neither  tbe  plead- 
practical  rules    lugs  separately  nor  the  entire  nisi  prius  record  affords  any 
oQ  tb«5  iubject    adequate  information  to  enable  the  judge  or  jury  to  dedde 
what  ought  to  be  the  proper  verdict  upon  tbe  issues,   and 
hence  the  absolute  necessity  for  speeches  on  each  side.    On 
the  part  of  the  plaintiff,  to  put  the  judge  and  jury  in  posses- 
sion, at  least,  of  a  prima  facie  right  in  his  favour,  and  if  the 
defendant  neglect  to  retain  counsel  to  cross-examine  the  fim- 
tiff's  evidence  and  state  his  defence ;  though  it  might  be  inferrai 
that  in  reality  he  has  no  defence. 

It  will  be  obvious  that  the  Judge,  who  has  merely  tbe  nisi 
prius  record  before  him,  and  still  less  the  jurors,  who  have 
merely  received  a  summons  to  attend,  and  have  been  sworn  to 
try  an  unknown  issue  between  parties,  would  not  be  able  to 
understand  or  appreciate  the  object  or  effect  of  the  evideoee 
adduced  before  them,  unless  previously  informed,  at  least,  of 
the  outline  of  the  facts  to  which  such  evidence  is  intended  to 
apply,  and  hence  the  necessity  for  and  utility  of  preliminary 
speeches  of  counsel  for  each  party  before  the  evidence  on  hk 
behalf  be  given. 

4thiy.  When  4.  In  practice  the  question  which  party,  i.  e.  whether  the 
thedefcnluni"/  pJ»«"t>ff  ^^  the  defendant  shall  begin,  or  first  address  the  jury 
countel  is  eiiti-  and  state  the  facts  of  his  case,  has  much  varied,  and  may  per- 
\obeg\tt,{p)  jj^pg  ^j,^  j^^g  undergo  further  modification.  It  is  considered 
important,  because  in  general  the  party  who  begins  will,  if  his 
opponent  give  any  evidence,  have  the  general  reply,  or  last 
word  to  the  jury,  a  privilege  which  a  powerful  leader  can 
usually  exercise  with  great  advantage ;  and  this  is  considered 
of  so  much  importance  by  leading  counsel,  that  they  will  some- 
times condemn  the  pleader  for  not  so  framing  the  pleadings  as 
to  give  him  such  general  reply.  The  general  rule  has  cer- 
tainly been,  that  which  natural  reason  and  obvious  convenieuce 
dictate,  viz.  that  the  party  who  alleges  the  affirmative  of  any 
proposition  or  issue  in  fact  should  prove  it,  because  a  negth 
tive  does  not  in  general  admit  of  the  simple  and  direct  proof 
of  which  an  affirmative  is  capable  ;{q)   and,   therefore,  tbe 

(;»)  See  in  general  1  Stark.  Evid.  S69  P.  «97 ;  Vin.  Ab.  Kvidence,  S.  a,  tti 

to  S7l  ;  Tidd,  9th  ed.  858  to  860;  1  other  cases,  and  where  see  exceplwai » 

Arch.  K.  B.  32.i ;  1  Arch.  C  P.  168.  this  rule. 

(f)  1  Stark.  Evid.  S62,  cites  Bull.  N. 
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party  who  has  to  maintain  or  prove  the  only  affirmative^  or  all  CHAP.  XXIX. 

the  affirmatives,  must  begin  to  give  the  evidence ;{r)  and  yet    imc^o'ihts"* 

it  will  be  very  obvious,  that  many  cases  may  arise  where  it  is  ' 

more  easy  to  prove  the  negative ;  as  if  a  defendant  plead  in 

abatement  that  another  favty  jointly  contracted  with  him,  and 

that  he  ought  to  have  been  joined,  and  the  plaintiff  reply  that' 

the  contract  was  not  so  jointly  made,  he  might  be  able  to  prove 

the  negative  by  producing  and  proving  the  defendant's  separate 

written  undertaking  to  pay.     Perhaps  the  better  reason  is,  that 

in  such  a  case,  unless  the  affirmative  issues  be  found  for  the 

plaintiff,  he  could  not  recover  any  damages,  and  that  it  might 

be  a  waste  of  time  to  inquire  into  the  amount  of  damages  until 

the  issues  have  been  established  in  favour  of  the  plaintiff.   The 

rule  however  is  so  clearly  established,  that  however  large  may  be 


(f)  Cotton  V.  James,  1  Moo.  &  Malk. 
275.  per  Lord  Tenttrden — "The  rule, as 
established  in  practice,  is,  that  when  the 
general  issue  is  not  pleaded,  and  the  af- 
Jtrmat'we  of  the  issue  lies  on  the  defend' 
ant,  he  is  entitled  to  begin,  I  do  not  say 
that  this  is  the  most  convenient  rule. 
I  am  by  no  means  sure  that  the  practice 
is  founded  on  t)ie  best  principle,  but  it  is 
established,  and  I  do  not  think  that  I 
ought  to  depart  from  it."  See  an  excel- 
lent note  of  the  reporter's,  id,  S78  to  281. 

So  if  in  replevin  the  defendant  plead 
property  in  a  third  person,  and  issue 
be  taken  thereon,  the  defendant  is  enti- 
tled to  begin.  Per  Alderson,  B.  and 
Patteson,  J.  CoUtoney,  Hiscolls,  1  Moo.£c 
Rob.  SOI. 

So  in  assumpsit  on  a  bill  of  exchange, 
if  the  issue  on  a  plea  of  notice  of  a  fact 
be  on  the  defendant,  he  must  begin. 
Warner  v.  Haines,  6  Car.  &  Payne,  666, 

So  where  the  issue  was  on  the  defend- 
ant, upon  a  replication  to  a  plea  in  abate- 
merU,  denying  that  the  contracts  were 
made  by  the  defendant  and  others,  it  was 
held  that  the  defendant  whs  enlided  to 
begin,  because  the  question  <f  damages 
or  amount  of  claim  might  never  arise, 
and  at  least  could  not  arise  until  the  issue 
bad  been  determined  in  favour  of  the 
plaintiff,  Fowler  v.  Coster,  1  Moo.  &  Malk. 
se^l;  SCar.  &  Payne,  463,8.  C;  but 
see  Morris  v.  Lolan,  1  M.  &  R.  1235  ; 
and  it  is  a  general  rule  that  the  onus 
merely  of  proving  damages,  (which, 
unless  where  there  has  been  a  judg- 
ment by  default,  is  merely  secondary,) 
does  not  give  the  plaintiff's  counsel 
a  right  to  begin,  because  if  the  issue 
should  be  found  against  him,  then  all  the 
time  and  trouble  in  inquiring  inlo  the 
amount  of  damages  would  be  wasted  and 
useless.  2  Stark.  £yid.  i,  tit.  Abatement; 


Badell  ▼.  Russell,  R.  &  M.  f  93  ;  but  see 
Robey  V.  Hitward,  ^  Surk.  565 ;  Stansfield 
V.  Levy,  3  id.  8 ;  and  see  Atkinson  ▼. 
Warne,  6  Car.  &  Payne,  687  ;  Carter  ▼• 
Jones,  id,  64.  So  in  assumpsit  forgoodssold, 
where  a  plea  of  coverture  was  traversed. 
It  was  held,  that  if  the  plaintiff  elect  to 
begin,  be  must  go  into  the  whole  of  his 
case,  though  if  the  defendant  admit  the 
debt  he  is  to  begin.  3  Stark.  Rep.  178; 
2  Car.  &  Payne,  125;  Ry.  &  Moo.  329, 
S.C.;  Tidd,  859. 

But  where  the  defendant  to  an  actioa 
by  one  plaintiff  pleaded  in  abatement 
that  the  contract  was  made  with  the  plain' 
tiff  and  another  person,  who  ought  to 
have  been  joined,  and  the  plaintiff  re- 
plied that  the  promise  was  made  with 
him  alone,  Parke,  B.  ruled  that  the  plain' 
ti^  ought  to  begin,  because  the  affirmative 
was  then  on  him,  Davies  v.  Evans,  6  Car. 
&  Payne,  619. 

In  an  action  of  trespau  for  taking 
goods,  the  defendant,  without  pleading  the 
general  issue,  pleaded  that  the  house  of 
the  plaintiff  was  **  within  and  parcel  of 
the  parish  of  M.,"  and  that  he,  being  a 
constable,  took  the  goods  under  a  warrant 
of  distress  for  parochial  rates.  The  repli- 
cation stated,  that  the  house  was  not 
•*  within  or  parcel  of  the  parish  of  M." 
The  plaintiff's  counsel  claimed  the  right 
to  begin,  as  they  had  to  prove  the  demand 
of  perusal  and  copy  of  the  warrant.  This 
the  defendant's  counsel  offered  to  admit, 
and  thereupon  Denman,  C.J.  ruled  that  the 
defendant  had  the  right  to  begin.  And 
in  the  ensuing  term  Sir  J.  Scarlett  having 
applied  for  a  new  trial,  on  the  ground 
plaintiff  should  have  begun  instead  of  the 
defendant,  and  also  upon  three  other 
grounds,  a  rule  upon  the  former  point 
was  refused.  Bnrrell  r.  Nicholson,  6  Car. 
&  Payne,  202,  205. 
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CHAP.  XXIX.  the  claim  for  damages,  and  however  important  it  may  be  thai 
^"iHciDETTr^*  the  plaintiff  should  have  an  opportunity  of  fully  ezplainii^  to 
the  jury  why  they  should  give  a  verdict  for  damages  or  in- 
terest, yet  when  the  onus  probandi  of  the  affirmative  of  alt 
the  issues  are  on  the  defendant^  he  must  begin. 

But  if  there  be  only  one  affirmative  issue  for  the  flmdi§ 
to  prove,  and  several  other  affirmative  issues  for  the  defewiuwi 
to  prove,  then  the  plaintiff  has  the  preference,  (x) 

So  if  there  had  been  judgment  by  defa/uU  as  to  a  part  in  an 
action  for  a  libel,  as  the  plaintiff  has  an  indefeasible  right  to 
go  into  proof  of  his  claim  for  damages,  he  has  in  that  case  a 
right  to  begin,  though  the  only  issue  to  be  tried  is  on  the  de- 
fendant's justification ;  because  by  such  judgment  the  pbintiff 
has  acquired  an  indefeasible  right  to  damages  upon  that  part 
of  the  case,  which  cannot  be  affected  by  the  result  of  the 
issue,  (y) 
Exceptions  ill         It  was  observed  by  Mr.  Justice  Taunton  that  on  primc^k  a 
ries^to  the  perl  defendant  ought  not  to  be  allowed  to  begin  and  have  the  gc»ei«l 
MX*  reply,  merely  by  pleading  some  plea  which  may  be  very  reBM>te 

from  the  merits,  (z)  Probably  that  reason  with  others  indaced 
the  judges  recently  to  introduce  an  exception  to  the  general 
rule  in  actions  for  libel,  slander,  malicious  prosecniiomf  mnd 
other  actions  for  injuries  to  the  person;  and  we  find  finoa 
a  recent  case,  that  the  fifteen  judges  resolved  that  the  pkun- 
tiff  shall  begin  on  the  trial  in  all  actions  for  itguries  to  tie 
person,  as  libel  and  slander,  although  the  general  issue  may 
not  have  been  pleaded,  but  only  a  special  plea,  the  affirmalrre 
of  which  is  on  the  defendant ;  (a)  and  Taunton,  J.  observed. 
^^  I  do  not  see  any  hardship  in  the  rule,  (i.  e.  such  mod^ictOiim 
of  the  general  rule,)  as  it  is  most  reasonable  that  the  phundff 
who  brings  the  case  into  Court  should  be  heard  first  to  state 
his  complaint ;"  (a)  and  the  reporters  there  stated  in  a  note  to 
the  same  case,  that  the  judges  were  considering  whether  tbe 
rule  should  not  be  extended  so  as  to  entitle  the  pkuni^  to 
begin  in  aU  cases,  (a)  And  there  was  a  subsequent  case  at 
nisi  prius  in  which  it  was  supposed  that  when  a  plaintiff  seels 
to  Recover  damages,  he  has  a  right  to  begin.  (&) 
But  the  excep-  But  the  general  rule  still  continues  the  same  in  all  actbos, 
mi    .    ^^^^p^jug  those  strictly  for  injuries  to  the  person^  as  above 


(x)  Jackson  v.  Haketh,  t  Stark.  Rep.  den,  ante,  873,  note  (r). 

521  ;  see  obseirations  thereon  in  Cotton  (a)  Carlo*  ▼.  Jonct*  6  Car.  &  FkVK, 

V.  James,  1  Moo.  &  Malk.  !279.  64,  S.  C ;  1  Moo.  &  Rob.  981.  S.  C 

(y)  Wood  V.  Pnngle,  1  Moo.  &  Rob.  (6)  Bretcoe  v.   Roberts,  Kii^stoa  Ai> 

S77.  siics,  3d  April,  18Sd,  coma  Loid  Dei* 

(x)  Sec  Carter  v.  Jones,  6  Car.  &  P.  man,  C.  J. 
66 ;  and  see  observation  of  Lord  Tenter- 
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enumerated,  and  in  one  of  the  very  latest  cases,  which  was  an  CHAP.  XXIX. 
action  of  covenant  for  non-perfoimance  of  a  contract  under  seal    ikcidents!^ 
relating  to  the  sale  of  an  innkeeper's  business,  and  the  defend- 


ant had  pleaded  that  the  deed  was  obtained  by  fraud,  upon  tion  has  not  as 
which  the  only  issue  was  joined,  and  the  damages  were  unli-  ^^^j^^^ 
quidated,  and  Wilde,  Serjt.   for  the  the  plaintiff,  therefore  the  particaiar 
claimed  the  right  to  begin,  Tindal,  C.  J.  said,  that  this  case  LS^h^uries 
was  not  within  the  above  mentioned  exception  laid  down  by  ^  ^  pentm, 
the  judges,  which  only  applies  to  actions  for  libels,  words,  ma-  actions  con. 
lidaus  prosecution,  and  similar  cases ;  and  that  as  the  affirma-  ^^^^*  ^^^^ 
tive  was  on  the  defendant ,  he  had  the  right  to  begin;  and  it 
will  be  observed,  that  in  this  case  the  question  of  damages 
could  not  arise,  unless  the  issue  was  found  for  the  plaintiff,  and 
it  might,  therefore,  be  a  waste  of  time  first  to  inquire  into  such 
damages,  (c)     So  very  recently  it  was  determined,  that  in  an 
action  on  a  bill,  where  the  defendant  had  pleaded  that  he  had 
received  no  consideration,  on  which  issue  was  joined,  that  the 
defendant,  and  not  the  plaintiff,  should  begin.  (</) 

So  in  another  case,  subsequent  to  Carter  v.  Jones,  in  an 
action  on  a  promissory  note  by  the  payee  against  the  maker, 
where  the  defendant  had  pleaded  that  he  had  not  any  consi- 
deration for  making  the  note,  and  the  plaintiff  repUed,  that 
the  defendant  had  value,  Parke,  B.  ruled  that  the  defendant 
should  begin,  because  the  presumption  of  law  is  that  the 
maker  has  received  value,  and  it  is  incumbent  on  him  to  prove 
the  contrary  ;{e)  and  in  a  following  case,  where,  in  addition  to 
a  count  on  the  bill,  there  was  a  count  upon  an  account  stated, 
to  which  non  assumpsit  was  pleaded,  and  there  was  a  plea  of 
nonpayment  in  satisfaction  of  the  bill  stated  in  the  first  count, 
and  issue  thereon,  the  same  judge  ruled,  that  unless  the  plain- 
tiff had  some  evidence  to  adduce  in  support  of  the  common 


(c)  Reeve  v.  UnderhiU,  6  Car.  &  Pajne,  held  that  the  defendant  ought  to  begin 
77S;  and  see  9  Legal  Observer,  I6th  and  prove  his  case  before  Uie  plaintiff 
April,  1855.  should  be  pat  to  prove  that  he  gave  valtte 

(d)  Jaa^  V.  Hungate,  Exchequer,  West-  for  the  bill.  There  was  a  verdict  for  the 
minster,  28th  April,  18S5.  This  was  an  plaintiff,  to  set  aside  whidi  a  rule  nisi  was 
action  by  the  plaintiff,  as  last  indorsee,  obtained  last  term  by  Mr.  Humfreys,  and 
against  the  defendant  (Sir  William  Hun-  Bompas,  Serjt.  showed  cause  against  the 
gate)  as  acceptor  of  a  bill  of  exchange,  to  rule  which  Mr.  Humfreys  supported  ;  but 
which  the  defendant  pleaded  tiiat  he  ae-  Lord  Abinger  said  he  thought  it  was  right 
cepted  the  bill,  and  delivered  it  to  the  that  the  defendant  should  begin,  and  the 
drawer  for  the  purpose  of  getting  it  dis-  Court  held  that  there  was  no  ground  for 
counted,  and  that  he  received  no  consi-  setting  aside  the  verdict,  and  discharged 
deration  for  it,  and  that  the  drawer  in-  the  rule.  Judgment  fur  the  plaintiff. 
dorsed  it  without  consideration.  The  (e)  Hotnan  v.  Thompson,  6  Car.  &  P. 
plaintiff  replied  that  he  gave  considera-  717  ;  and  see  Mills  v.  Oddy,  6  Car.  &c  P. 
tion  lor  the  bill.  At  the  trial  before  728,  729,  coram  Parke,  B.  to  the  samd 
FoKie,  B.  ftt  Guildhall,  the  learned  judge  effect. 
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CHAP.  XXIX.  count,  the  defendant  should  begin ;  (/)  and  if  in  an  action  oii 
Tbial  and  its  ^  IjJii  ^jjg  alternative  of  an  issue  be  on  the  plaintiff  as  to  his 

notice  of  a  fact,  the  defendant  is  to  begin.  (^) 

In  Replevin.  ^^  Replevin,  if  there  be  merely  an  avowry  or  cognixanee  for 

Tent,  and  a  plea  in  bar  of  non  tenuit,  the  plaintiff's  jnoior 
counsel  opens  the  pleadings,  but  the  defendant's  leading  coan- 
sel  states  the  case,  as  the  proof  of  the  affirmative  is  upon  faiia, 
and  no  question  as  to  the  extent  of  damages  to  be  recovered  Ivy 
the  plaintiff  can  arise,  unless  the  issue  has  been  first  deter- 
mined in  his  favour ;  but  if  the  affirmative  is  on  the  plaintHF, 
then^  as  in  other  cases,  he  is  to  begin.  (A) 
The  practice  in  In  Ejectment,  as  the  general  issue  is  always  pleaded,  and 
Ejeciment.  ^^  jgg^^  joined  always  imposes  the  affirmative  upon  the  plain- 
tiff, he  is  properly  to  begin ;  but  a  practice  has  long  prevailed 
of  allowing  the  defendant  to  begin  and  to  have  the  reply,  pro- 
vided he  will  admit  the  whole  of  the  lessor  of  the  plaimiiffi 
prima  facte  case,  that  is,  that  the  plaintiff  is  entitled  to  re- 
cover, unless  the  defendant  succeeds  in  establishing  his  parti- 
cular ground  of  defence.  But  the  defendant's  counsel  has  no 
right  to  the  general  reply,  unless  he  admits  the  whole  prima 
facie  case  of  the  lessor  of  the  plaintiff;  and  therefore,  where 
the  counsel  for  the  defendant  only  admitted  the  pedigree  of 
the  lessor  of  the  plaintiff,  and  his  counsel  proved  the  seisin  of 
the  ancestor  by  receipt  of  rent,  which  case  was  answered  hj 
setting  up  a  will,  the  validity  of  which  was  disputed  by  eyidence 
on  the  part  of  the  lessor  of  the  plaintiff,  it  was  held  that  the 
defendant's  counsel  was  not  entitled  to  the  general  reply,  (t) 

But  where  the  lessor  of  the  plaintiff  claims  by  a  title  which 
is  entirely  admitted  by  the  defendant  as  a  sufficient  prini&  fade 
case,  but  the  defendant  claims  under  a  different  title,  destructiTe 
of  that  of  the  lessor  of  the  plaintiff,  as  where  the  latter  claims 
as  heir  and  the  defendant  as  devisee  under  a  will  which  is  im- 
peached by  the  lessor  of  the  plaintiff,  {J)  or  where  the  plaintiff 
claims  under  a  will,  and  the  defendant  under  a  subsequent 
codicil  altering  such  will,  (Jc)  the  defendant,  if  he  admit  tie 
whole  of  the  plaintiff's  claim,  subject  to  be  thus  defeated,  is  to 
begin.  (/)  But  when  both  parties  claim  as  heir,  and  the  real 
question  is  as  to  the  legitimacy  of  the  defendant,  who  is  dearlj 
heir  if  legitimate,  although  he  propose  to  admit  that  unless  he 

(/)  Smart  v.  Kayntr,  6  Car.  &  Payne,  SOI ;  1  Mood.  &  R.  Stt  ;  S.  C.  DbtT. 

721.  Bann^  1  Mood.  &  R.  386. 

ig)  Warner  v.Hainet,  6Car.&  Payne,  O)  Goodtitie  x.  Braham,  4  Tern  Rfp. 

666.  497  ;  Jackwn  v.  Hakttu,  8  Stark.  R.  519. 

{h)  Curtis  V.  Wheeler,  4  Car.  &  P.  196 ;         (k)  Dm  v.  Carbttt,  3  Camp.  368. 
IVtUtums  V.  Thomas,  id.  S34.  (0  Robny  v.  HavanU,  t  SUrk.  5aS. 

(i)  Doc  d.  Pile  v.  Wilsir.i,  6  Car.  &  P. 
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be  legitimate  the  plaintiff  is  entilled  as  heir  of  the  person  last  CHAP.  xxix. 
seised^  such  admission  will  not  give  the  defendant  the  right  to  ^"i^cidihts." 
begin,  because  the  proposed  admission  does  not  admit  the  whole 
of  the  plaintiff's  title^  as  in  the  other  cases,  (m)  And  a  de- 
fendant has  no  right  either  to  begin,  or  to  the  general  reply, 
unless  he  admit  the  whole  primd  facie  case  of  the  lessor  of  the 
plaintiff,  (n)  So  where  the  plaintiff  claimed  as  heir,  which  would 
render  it  essential  for  him  to  prove  that  his  ancestor  died 
seised,  and  the  defendant  only  offered  to  admit  that  the  plaintiff 
was  heir,  but  relied  on  a  conveyance  executed  by  the  ancestor, 
which,  if  valid,  would  establish  that  the  latter  did  not  die 
seised,  it  was  held,  that  as  the  defendant  would  not  admit  the 
whole  of  the  plaintiff's  primA  facie  case,  he  was  not  entitled  to 
the  reply,  (o) 

Where  a  statute  gives  the  general  issue,  and  allows  the  de*  Defence  under 
fendant  to  give  in  evidence  all  special  grounds  of  defence,  the  Jjj*^^][|"* 
plaintiff,  under  that  plea,  has  prim&  facie  the  right  to  begin,  issue. 
though  perhaps,  if  the  defendant's  counsel  will  admit  a  primi 
facie  case,  and  that  the  plaintiff  has  served  the  requisite  notice 
or  demand,  it  might  be  otherwise. 

Perhaps  when  the  pleadings  have  apprized  both  parties  that  Su^sted  ob- 
the  affirmative  issue  is  only  on  the  defendant,  it  may  be  expe-  i^^^°t**°ciidni- 
dient  that  he  should  have  the  right  to  begin  with  his  statement  ing  to  begin 
and  the  evidence  in  proof  of  that  affirmative  ;  but  when,  ac-  fj  bccaun'^r' 
cording  to  the'  pleadings,  there  is  any  issue  or  certain  claim  for  ®ff««?  V>  "■^^ 
damages  that  must  in  any  event  be  proved  by  the  plaintiff,  it  the  ui«l. 
seems  very  inconvenient  and  objectionable  that  a  defendant's 
counsel  should,  by  a  sudden  and  unexpected  admission,  for  the 
first  time  at  nisi  prius,  even  of  the  whole  of  the  plaintiffs  primi 
facie  case,  have  the   power  of  obtaining  the  advantage  of 
the^r#^  speech,  (p) 

It  has  been  considered  that  the  right  to  begin  is  so  much  in  incorrect  ruling 
the  discretion  of  the  judge  on  the  trial,  that  the  Court  in  banc  jj  whoshSl  *' 
will  not  grant  a  new  trial  on  the  ground  that  he  has  ruled  in-  begin  is  no 

^,     /  V  ground  of  mo- 

correctly,  (y)  tion  fort  new 

trial. 

5.  The  province  of  the  Junior  is  to  state  or  open,  as  it  is  5thlj.  Of  the 
technically  termed,  the  pleadings,  and  which  he  should  do  {he^p^Md?^'*^ 

(m)  Doe  ▼•  Bray,  1  Mood.   &  MaU  ante,  876;  and  indeed  in  tretpau,  anM, 

166.  ^7S,  n.  (y) ;  Barrtl  v.  Nickoium,  6  Car.  & 

(n)  Id.  ibid ;  Doe  w.  Wilton,  6  Car.  &  P.  20f,  205,  seems  to  be  established  tliat 

P.  sot ;  Dot  V.  Tucker,  1  Mood.  &  M.  if  the  defendant's  counsel  adroit  the  whole 

536,  S.  P.  of  the  pUintiff's  primd  facie  case,  the 

{o)  Doe  ▼.  Titcher,  1  Mood.  &  Mai.  drfendanVs  counsel  has  a  right  to  begin, 
536.  (9)  Barren  ▼.  NiehoUan,  6  Car.  &  P. 

(p)  But  jet  the  practice  in  ejectment,  t05 ;  1  Mood.  &  Rob.  304. 
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CHAP.  XXIX.  ooocifldy,  but  Tery  dkdnotly  and  perspicuously ;  mud  when  they 
"vciDmsT  <^ro  ^S  Of  complexj  be  may  properly  close  bis  statement  with 
^  an  enumeratioo  of  the  precise  issues  to  be  tried«  as  thus :  "  On 

**  these  pleadings  the  issues  are ;  1st.  Whether  the  defiendant 
"  committed  the  trespasses  in  the  i^aintiff's  hnd;  2diy,  Whether 
**  die  plaintiff  was  then  in  possession  of  sudi  land ;  Sdly. 
"  Whether  the  defendant  had  right  of  commoo  of  pasCove  fiw 
**  sheep  there ;  and^  4tbly.  Wheth^  the  pluntiff  gare  the  de- 
''  fendant  license  or  leave  to  commit  the  trespasses."  We  have 
seen  that  in  general  it  is  not  advisaUe  to  describe  the  iermu  of 
a  Ubel  or  verbal  slander,  but  merely  to  state  ^'  The  dedaiwtioB 
**  is  for  a  Ubel^  (or  for  two  or  more  libelsj  or  for  '^  9erhd 
slander,*'  not  stating  the  particular  words ;)  **  the  defendant  hai 
pleaded  not  guilty,  and  a  justification  that  the  libel  or  woids 
were  true;  and  which  allegation  the  plaintiff  has  denied."' 
This  will  su£Bce,  for  the  statement  by  the  junior  of  the  (ens 
of  the  libel  or  words,  which  must  be  afterwards  proved  widi 
particularity,  would  be  <tf  no  real  utility,  and  might,  as  befiue 
observed,  prejudice  the  case,  (q)  With  respect  to  a  seUoJf^  a  dif- 
ference has  existed  in  practice ;  but  the  better  course,  whether 
the  set-off  has  been  pleaded  or  only  notice  thereof  given,  is 
equally  to  state  the  same,  so  that  the  judge  and  jury  may  knov 
to  what  poiirts  they  may  have  to  direct  their  attention,  (r) 

^leJoDior  Bu^  ^^  junior  should  in  no  case  state  any  &ct,  or  attempt  to 

dadesconnecu  oncroach  ou  the  department  of  the  leader,  even  in  a  aiqgle 
sentence.  At  the  same  time,  he  should  always  be  master  €»f  the 
case,  and  have  considered  it  in  all  its  bearings,  and  have  antici- 
pated the  possibility  of  illness  or  absence  of  his  leader,  so  as  to 
be  able  instantly  to  state  and  conduct  the  whole  case  without  ap- 
parent embarrassment.  This  habit  and  constant  preparation  will 
always  be  a  useful  exercise,  and  in  the  course  of  time  nmy  be- 
come of  the  greatest  advantage ;  so  he  should  4i/ioay»  he  pre- 
pared to  reply i  as  the  leader  may  occasionally  be  caUed  away 
by  other  duties ;  and  these  are  the  opportunities  which  some- 
times make  the  fortune  of  an  attentive  junior :  but,  however 
talented  and  experienced  the  junior  may  be,  his  most  discreet 
course  is  never  to  act  independently  of  his  leader,  but  to  sug- 
gest to  him  every  material  point,  whether  of  law  or  &ct,  and  in 
no  case  without  his  concurrence,  still  less  contrary  to  his  jodg- 
mont,  to  insist  on  any  point,  or  urge  any  objection,  until  after 
the  leader  has  exhausted  his  observations,  and  requested  him  to 

(f)  ilitte.      (r)  And  fee  MMiiey  v,  MUchcU,  1  Stark.  439;  Am  t.  SaM,  iL  SI. 
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state  his  views,  if  ftrgument  be  absolutely  requiredi  at  Nisi  CHAP*  xxix. 
Prius^  but  not  otherwise.  Indeed,  if  a  jwaiar  counsel  at  nisi  "iMci&ivTt?* 
prius  take  ever  so  well-founded  an  objection,  but  which  his  • 

leader  gives  up,  the  Court  in  banc  will  not  entertain  it  on 
discussing  a  rule  for  a  new  trial ;  (s)  and  if  the  leader  uJce  one 
line  of  case  contrary  to  the  opinion  of  the  juniori  the  Court  in 
banc  will  not  permit  the  latter  to  obtain  a  new  trial  upon  the 
ground  that  he  was  prepared  with  evidence  to  support  another 
line  of  case,  but  which  his  leader  disclaimed,  (i) 

It  is  a  very  important  branch  of  the  duty  of  a  junior  counsel  Taking  notM, 
to  observe  that  the  leader  kas  opened  all  the  plaintiffs  claims, 
or  when  counsel  for  a  defendoMi,  all  his  grownis  of  defemecy 
and  to  see  that  the  evidence  of  each  witness  favourable  to  the 
client  has   been  exhausted;  and  if  he  apprehend  that  the 
judge  has  not  taken  a  full  note  of  such  evidence,  he  may 
request  his  leader  to  ascertain  from  the  judge  whether  he  has 
noticed  the  same.  (»)    The  junior  should  also  take  as  full  notes 
as  practicable  of  the  heads  of  his  leader's  opening  speech,  and 
of  that  of  the  defendant's  leader,  and  of  idl  the  evidence  on 
each  side,  and  all  points  and  objections  made ;  and  as  he  pro- 
ceeds, he  should  mark  in  the  maigin  of  his  notes  every  material 
part,  so  as  to  be  able  at  an  instant  to  state  the  precise  evidence 
to  his  leader,  or  to  the  judge,  if  required.    When  it  is  pro- 
bable that  a  witness  will  afterwards  be  called  to  conti'adict  par-* 
ticular  terms  of  conversation,  then  the  very  exact  words  as  used 
by  the  witness,  and  in  the  very  tense,  should  be  taken  down* 
Every  word  of  the  judge's  observations  on  the  evidence,  or  the 
law  applicable  to  the  case,  and  in  particular  of  his  directions  to 
the  jury,  should  be  thus  secured*    These  may  not  only  assist 
the  leader  during  the  trial,  but  also  be  most  important  on 
moving  for  a  new  trial ;  because  we  have  seen  that  credit  is 
given  to  the  notes  of  counsel  of  what  has  occurred,  (x)  excqpt, 
indeed,  when  they  vary  firom  the  notes  of  the  judge,  which  are 
always  conclusive,  (y)    The  leader  and  other  counsel^  when 
there  are  three,  also  take  down  the  evidence,  and  indeed  it  is 
most  essential,  whilst  a  witness  is  under  the  examination  of  the 
junior,  who  cannot  conveniently  write  down  the  evidence  of  a 
witness  whilst  he  is  examining  him. 

The  attomies  on  each  side  will  also  do  well,  at  their  joint  The  attomieft 
expense,  to  employ  a  short-hand  writer  to  take  down  the  whole  "^^^  ^^ 
of  what  transpires  during  a  cause,  or  if  the  case  will  not  affi>rd 


(0  81 
0)41 


\  Tannt.  551 ;  4  Taimt.  779.  "  Of  recalling  a  Witness,  &c. 
I  Taant.  779.  (x)  Anf,  5S5,  5S6. 

{%)  See  the  necessity  for  this  precan-         (3^)  AAamt  v,  Bonftort  und  ethrt ;  ^oit, 

tiooi  Mam  t.  BanHwrt  and  otAere;  pott^  *<  Of  reodliDg  a  Witoeti. 
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CHAP.  xxrx.  tttat  expense,  then  clerks  who  are  accustomed  to  write  expe- 
^"iNciMKTs."  ditiously  should  take  full  notes.    When  a  witness  for  the  op- 

ponent  unexpectedly  gives  evidence  unfavourable  to  the  dieitt, 

he  should  immediately  inquire  of  any  favourable  witness,  who  il 
is  expected  was  present  at  the  alleged  transaction,  whether  he 
can  contradict  such  unfavourably  evidence,  and  take  care  in- 
mediately  to  intimate  the  result  to  the  leader,  so  as  to  enabk 
him  to  call  the  witness  in  reply. 

6thlj.  Tbe  6.  The  opening  speech  is  so  entirely  in  the  discretion  of  the 

ZtrnpfJ^Jn)  IcA^ing  counsel,  and  it  is  so  important  for  the  interests  of  the 
client  that  he  should  be  very  rarely  interrupted^  that  it  niglit 
The  genertl  seem  to  be  of  little  utility  here  to  notice  any  rules  respecting  it, 
excepting  that  it  may  be  of  essential  importance  that  the  jnniar 
counsel  and  the  attorney  should,  immediately  before  the 
elusion  of  the  opening  speech,  hint  to  the  leader,  in  the  i 
presently  suggested,  any  omission  or  mistatement  that,  if  un- 
noticed, might  prejudice  the  client,  and  which  should  in  that 
case  certainly  be  fearlessly  communicated,  (in  general  by  tbe 
principal  attorney,  who  should  station  himself  immediately 
under  or  near  the  leader),  before  he  sits  down  as  having  dosed 
his  speech,  (a) 

In  general,  the  leader  has  Jirst  to  consider  whether,  fron 
the  facts  and  weight  of  evidence  in  support  of  his  own  case, 
and  the  nature  of  the  expected  defence,  and  the  talent  and 
experience  of  the  leading  counsel  for  the  defendant,  the  latter 
will  probably  give  evidence  (so  as  to  entitle  the  plaintiff*s  coun- 
sel to  a  reply)  or  will  not  call  evidence,  but  rely  on  his  speed 
to  the  jury,  in  the  hopes  of  obtaining  a  verdict,  or  very  msttit- 
rially  reducing  the  damages,  as  very  frequently  occurs  in  actioiis 
for  slander  or  assault,  or  other  personal  injury,  and  where,  in 
point  of  law,  there  cannot  be  any  complete  defence.  If  it  be 
expected  that  the  defendant  will,  by  calling  evidence,  give  tie 
plaintiff  the  reply,  the  opening  speech  is  usually  more  genoal 
and  less  impressive ;  but  if  a  reply  be  uncertain,  it  is  at  ksit 
more  satisfactory  to  the  client  to  have  his  case  fuUy  ami 
energetically  pressed  in  the  Jirst  instance,  anticipating  and  re- 
futing all  arguments  that  can  be  urged  by  the  defendant's 
Counsel  in  defence  or  mitigation  of  damages.    Thus,  in  as 

(f )  It  mnst  be  understood  that  the  ao-  ception,  tbe  leaders  of  ib«  pment  diy 

thor  has  wholly  abstained  from  any  obser-  are  free  from  irascibility,  bot  in  the  etrly 

nations  on  the  opening  speech,  except  those  part  of  the  author's  practice  it  was  aoC 

of  a  wractieal  nature.  unfrequent,  when  a  certain   leader  wis 

(a;  I  say /ear(ett/jf,  because,  from  want  what    he    considered    imprvptti^    nier- 

of  firmness  in  this  respect,  some  causes  rupted,  that  be  floored  the  cHem  witk  s 

baye  been  lost.    I  believe,  without  ex-  bundle  of  beayy  briefs. 
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action  for  crim*  con.^  besides  all  other  topics^  the  plaintiff's  CHAP.  XXIX. 
counsel  will  perhaps  anticipate  the  argument  that  the  defendant  ^^uciDm"* 
has  no  income  or  property,  and  that  it  would  be  harsh  to  im- 
prison  him  for  life  by  a  verdict  for  large  damages :  in  that  case 
the  plaintiff's  counsel  would  entreat  the  jury  not  to  be  influ- 
enced by  any  such  certainly  f^tUacious  argument  and  why. 

The  opening  address  usually  states,  Jirsi,  the  full  extent  of  The  tevenl 
the  plaintiff  *s  claims^  and  the  circumstances  under  which  they  iw«»o^M»ch 
are  made,  to  show  that  they  are  just  and  reasonable ;  secondly, 
at  least  an  outline  of  the  evidence  by  which  those  claims  are 
to  be  established ;  thirdly,  the  legal  grounds  and  authorities 
in  favour  of  the  claim  or  of  the  proposed  evidence ;  fourthly, 
an  anticipation  of  the  expected  defence,  and  statement  of  the 
grounds  on  which  it  is  futile,  either  in  law  or  justice,  and 
reasons  why  it  ought  to  fail.  The  general  utility  of  such  ar- 
rangement will  be  collected  from  the  following  observations. 

First,  As  regards  the  statement  of  the  plaintiff's  claim  or  i^rii.The  plain- 
claims,  there  are  several  reasons  why  all  should  in  the  first  in^  ^^  «*•*«»• 
stance  be  stated,  or  at  least  all  which  the  form  of  the  declara* 
tion  has  embraced ;  (6)  first,  because  if  any  item  of  claim  be  un- 
noticed in  the  preliminary  address,  when  it  is  not  necessarily 
involved  or  included  in  the  plaintiff's  claim,  (e)  the  defendant's 
counsel  might  suppose  that  the  plaintiff^  for  some  good  reason, 
had  resolved  to  abandon  the  subordinate  unnoticed  claim,  and 
therefore  would  properly  forbear  to  cross-examine  the  plaintiff's 
witnesses,  or  himself  to  give  evidnece  to  defeat  such  claim ; 
and  secondly,  that  the  judge  and  jury  ought  also  to  be  informed 
in  i\it  first  instance  what  items  the  plaintiff  proceeds  for,  so  as 
to  watch  the  evidence,  ,and  ascertain  whether  there  be  any 
proof  adduced  in  support  of  the  claim,  and  that  the  judge, 
having  the  point  brought  to  his  attention,  may  direct  the  jury 
upon  the  propriety  of  a  verdict  for  or  against  it ;  thirdly,  be-- 
cause  it  is  essential  that  the  proceedings  should  be  conducted  in 
due  order,  and  that  a  plaintiff's  counsel  should  not  be  allowed,  at 
any  stage  of  a  cause,  to  bring  forward  a  further  claim :  for  if  he 
were  allowed  to  do  so,  and  make  new  csisi^b  gradaiim  et  seriatim, 
a  defendant  would  have  an  equal  right  at  any  time  to  start  a 
new  ground  of  defence,  and  there  would  consequently  be  no 
end  of  confusion,  (d)    The  general  sound  rule,  therefore,  cer- 

(6)  See  the  leading  cue  of  Pcnum  v.  with  intereU  from  the  date,  or  according 

Lee,  %  Bos.  &  Ful.  S3S,  and  the  reasons  to  eccationt,  the  claim  to  tlie   premium 

there  assigned  by  the  Court.  paid  on  effecting  an  insurance,  in  case  the 

(e)  As  miglit  be  the  case,  as  to  tlie  claim  for  a  loss  should  fail,  because  the 

claim  to  inter€tt,m  an  action  on  a  promis-  ship  turned  out  not  sea. worthy, 
sory  note  payable  on  the  face  thereof,         (d)  Pnuon  ▼.  Lie,  t  Bos.  &  Pul.  S3t. 
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CHAP.  XXIX.  tdnly  18,  that  after  the  leading  coanael  has  closed  his  ( 
'^'iwrnn^tT  speech,  or  at  least  after  he  has  closed  the  ezaminatioii  of  a 

witness,  he  is  not  to  be  allowed  to  siaie  a  new  claim,  or  to  pro^e 

ii,  with  a  view  to  obtain  a  verdict  for  more  than  he  origiDaOy 
claimed,  (e)    Thus,  where  the  leading  counsel  only  opened  a 
claim  on  a  bill  of  exchange,  the  judge  would  not  afterwardi 
allow  him  to  state  or  prove  a  claim  for  money  lent  under  the 
common  counts ;  (/)  and  although  in  an  action  on  a  poficy  of 
insurance  for  a  total  loss,  with  a  count  for  money  received  to 
the  plaintiff*8  use,  the  Court  of  C.  P.,  after  consultiiig  Ixxd 
Kenyon,  held,  thai  as  the  practice  was  so  in  imtmranec  camscM, 
the  plaintiff  might  have  a  verdict  for  the  premium,  aldKMi^ 
his  counsel  had  not  mentioned  the  claim  until  after  the  jmy 
had  retired,  yet  the  judges  considered  that  particular  praetiee 
against  general prineiplef  and  said,  **  We  hope  that  the  plam^ 
tiff* 9  counsel  will  infuhsre  demand  the  premium  in  his  opemsug, 
where  he  means  to  insist  tq>on  it.**  (g)    In  the  opening  also  the 
statement  of  the  case  should  precisely  accord  with  the  proposed 
proof;  and  after  opening  and  proving  a  Joint  trespass  against 
all  the  defendants,  the  plaintiff  cannot  abandon  that  case  and 
prove  a  separate  trespass  against  some  or  more  of  them.  (A)    It 
can  rarely  occur  that  any  loss  to  the  plaintiff  can  ultimately  be 
sustained  by  a  rigid  adherence  to  thb  rule ;  for  if  diere  leaBy 
be  a  distinct  claim  omitted  to  be  claimed,  a  fresh  action  might 
afterwards  be  sustained  as  regards  that  item*(f)    However,  in 
cases  where  no  injustice  or  great  inconvenience  would  xesol^ 
and  the  omission  has  arisen  not  from  a  defect  in  the  brief,  bat 
from  the  inadvertence  of  counsel,  some  exceptions  have  been 
aUowed ;  (i)  and  a  witness  has  been  called  back  where  a  coun- 
sel inadvertently  has  omitted,  at  the  proper  time,  to  ask  of 
him  a  question,  though  not  so  in  general  in  favour  of  a  pensi 
action.  (A) 

Sometimes  the  leading  counsel  for  the  plaintiff,  apprehensive 
that  the  setting  up  a  claim  for  the  return  of  premium,  (I)  or 
return  of  a  deposit,  might  prejudice  the  jury  agiunst  the  laiger 

(e)  Id,  Wd;  Per  Le  Blanc,  J.  in  l  (i)  6  Term  Rep.  607;   S  Wlb.  SM; 

East  R.  614, 1  Stark.  £v.  td  ed.  370 ;  S  Bar.  &  Crea.  fS6. 

Reet Y.Smith,  2  Stark.  R.  31;  WilUamt  (k)  AUdred  v.  HalliwtU,  1  S«aik.R. 

▼.  Daoiet.  5  Tjr.  SBS.  117 ;  1  Stark.  £v.  370 ;  GiUi  ▼.  PawO, 

(/)  Patenon  ▼.  Zachariah,  1  Stark.  R.  S  Car.  &  P.  «59 ;  Strnthf  t.  Pedfird.  f 

72  ace, ;  but  see  Murray  v.  ButUr,  3  Esp.  M.  &  P.  545,  and  see  observatiaos  qf  the 

R.  105,  icmbU  nntlra.  Court  as  to  the  propriety  of  indslpfiR  to 

fg)  Pemm  ▼.  Lte,  t  Bos.  &  Pul.  330.  counsel  in  Ptnun  r.  Lee,  9  Boe,  &  fd. 

t  ▼.  Harrii  and  two  olhtrs,  6  Car.  333, 


{g)  Pauoi 

(h)  TaUw, 

:P.73;  ll 


&  P.  73 ;  1  Mood.  &  R.  318,  S.  C.  (/>  See  obMrration  of  Lord  EMea  ia 

Pemon  v.  Lee,  S  Bos,  U  Pul.  330. 
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claim  for  a  total  loss  under  an  insurance,  or  for  larger  damages  cHAP.  xxix. 
in  an  action  against  a  vendor  for  not  completing  his  contract  of  ^iJ,^c«KiT«r' 

sale,  will  purposely  omit  to  mention  such  smaller  claims,  upon  

the  supposition  that  if  they  were  made,  the  jury  would  infer 
that  the  plaintiff  was  sensible  he  could  not  sustain  his  larger 
claim ;  and  if  that  motive  be  discovered,  as  there  was  no  inadver- 
ience,  but  a  purposed  omission,  there  is  no  reason  why  the 
plaintiff  should  be  indulged.  It  will  be  observed,  that  in  cases 
of  this  nature  skilful  leaders  will  incur  neither  prejudice  nor 
hazard,  but  will  perhaps  begin  by  observing,  that  the  suffi- 
ciency of  a  defence  may  frequently  be  estimated  by  the  dis- 
cretion in  conducting  it,  and  that  the  defendant  is  at  all  events 
in  error,  because  he  has  not  paid  into  Court  the  amount  of 
premium,  but  attempts  to  keep  that  in  his  pocket,  as  well  as 
withholding  the  sum  insured,  and  that  the  plaintiff  is  at  all 
events  entitled  to  a  verdict  for  such  premium;  but  that  the 
plaintiff  puts  his  case  principally  on  the  higher  ground,  and 
proceeds  for  a  total  loss,  and  then  states  and  closes  his  obser- 
vations by  fully  urging  the  right  to  the  full  compensation  for 
his  loss,  and  thus,  as  far  as  observation  can  go,  securing  a 
verdict  and  avoiding  all  prejudice  by  thus  very  lightly  adverting 
to  the  claim  for  the  premium  in  the  early  part  of  bis  address. 

When  a  ^e^q^has  been  pleaded,  the  safest  course  is  for  the 
plaintiff^s  counsel  to  open  the  full  extent  of  his  claim,  stating 
all  the  items  and  the  evidence  by  which  he  is  prepared  to 
prove  it,  but  proposing,  subject  to  the  directions  of  the  learned 
judge,  to  confine  his  evidence  in  the  first  instance  to  the  proof 
of  items  sufficient  to  establish  the  sum  he  seeks  to  recover,  in- 
stead of  going  into  full  proof  of  every  item  of  his  whole  claim, 
which  may  or  not  be  necessary,  according  to  the  extent  of 
proof  of  the  defendant's  set-off.  But  in  such  case  the  counsel 
should  ascertain,  before  he  closes  his  case,  whether  the  judge 
will  allow  him  to  give  evidence  of  the  debt,  in  answer  to  any 
proved  set-off,  after  the  defendant  has  called  his  evidence,  (m) 
Lord  Lyndhurst,  C.  B.  observed,  **  the  consequence  of  making 
it  imperative  on  the  plainti£&  to  produce  their  whole  claims  in 
the  first  instance  would  be,  that  if  they  had  long  accounts, 
containing  many  items,  and  extending  over  several  years,  the 
whole  must  be  gone  through,  as  it  would  afterwards  appear, 
without  occasion.  One  course  or  the  other  must  be  adopted, 
according  to  the  nature  of  the  case,  and  the  presiding  judge 
can  form  the  best  opinion  at  the  time  whether  the  evidence 


(m)  Willmm  ▼.  Davit,  Gent.,  on$,  Sfc,  3  Tyr.  R.  SSS ;  1  Cromp.  &  M.  464. 
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CHAP.  XXIX.  should  be  admitted  or  rejected  at  the  particular  moment  when 

T^;^^iti.offered."(») 

When  the  plaintiff's  claim  consists  only  of  two  or  three  con- 
siderable itemSf  then  it  may  be  advisable,  in  the  first  instance,  to 
go  through  the  full  proof  of  such  debts  to  the  plaintiff  (m) 

Moreover,  when  in  an  action  of  trespass  the  declaration  con- 
tains only  one  count  for  one  assault  and  battery,  when  in  bet 
there  have  been  two  distinct  assaults,  the  plaintiff's  counsel 
must  take  care  to  open  that  on  which  he  afterwards  means  to 
rely  and  prove ;  for  after  describing,  and  still  more  after  at- 
tempting to  prove,  one  assault,  he  cannot  abandon  it  and  pro* 
ceed  to  prove  another,  (o) 

When  a  counsel  is  perfectly  satisfied  that  in  point  of  law  hb 
client  is  not  entitled  to  recover  a  particular  item,  and  ibat  hb 
attempts  to  recover  it  will  be  futile,  and  only  lead  to  a  new 
trial  and  consequent  delay  and  expense,  it  is  now  considered  doe 
to  the  judge  and  the  administration  of  justice,  not  to  attempt  to 
obtain  a  verdict  for  it ;  and  at  all  events,  if  the  counsel  knovs 
that  he  has  no  evidence  to  sustun  a  claim,  it  is  considered 
most  correct  not  to  open  the  same  as  one  of  the  items  for  which 
he  proceeds,  (p) 


Siwadly,  Ob- 
servatioiu  on 
the  plftintiirs 
expecied  evi- 


Secondly,  It  is  usual  also  in  the  opening  address  to  state 
the  substance  or  outline  of  the  Evidence  which  it  is  expected 
will  be  adduced  in  support  of  the  plaintiff's  claims,  with  expla- 
nations calculated  to  remove  any  doubt  that  might  arise  on  the 
effect  of  such  evidence ;  but  the  extent  of  such  opening  state- 
ment must  vary  in  every  case  according  to  the  particular  facti 
and  the  expectation  of  the  defendant's  giving  evidence,  so  as  to 
entitle  the  plaintiff's  counsel  to  the  reply.  It  is  considered  to  be 
in  general  advisable  not  to  pledge  any  particular  course  of 
proof,  but  to  leave  the  same  as  open  as  practicable  to  any  evi- 
dence that  may  arise;  because,  if  precise  evidence  be  pro- 


(n)  WilUanu  ▼.  Davis,  1  Crora.  &  M. 
464  i  1  Dowi.  647,  S.  C. ;  Brown  ▼. 
Murray,  Ry.  &  M.  264,  Bees  v.  Smith, 
S  Stark.  31. 

(o)  Stanisr,  Prieket,  1  Camp.  473. 

(p)  But  there  have  been  exceptions  in 
practice.  The  late  Mr.  Marryatt  related 
an  anecdote  of  a  celebrated  leader  on  the 
Western  Circaitp  who  in  consultation,  in 
answer  to  Air.  Marryatt's  observation  tliat 
a  part  of  the  plaiutlff*s  claim  was  not  sus- 
tainable, for  there  was  no  legal  evidence  in 
support  of  it,  replied,  "  Ah,  my  boy,  I 
am  glad  to  see  you  are  a  good  lawyer,  but 
I  think  I  shall  contrive  to  make  it  evidence 


in  my  speech  to  the  Jury."*  And  an  evineat 
leader  on  Uie  Home  Circuit,  (whose  dwot 
had  been  nonsuited  by  a  variance  on  the  fint 
trial,  and  paid  70/.  coste,)  by  observing  to 
the  jury  on  the  second  trial,  od  the  hud* 
ship  of  such  nonsuit  and  conseqoeot  ex- 
pense, notwithstanding  the  remonstmice 
of  the  judge  opon  the  irreguUriiy  of  the 
observation,  induced  the  jury  to  give  a 
verdict  for  damages,  iacMing  svelk  ceas. 
But  in  tlie  result,  and  on  a  motioo  lor  a 
new  trial,  he  was  obliged  to  give  «p  sudi 
costs,  so  that  such  irregularity  was  of  no 
avail,  and  certainly  was  derogatoiy  of 
professional  conduct. 
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mised,  and  there    be  afterwards  any  material  deviation  or  CHAP.  xxix. 
failure,  a  jury  are  apt  to  suspect  that  the  case  is  full  of  errors.  ^Ykcid'ents!" 

Upon  this  subject  some  excellent  observations  have  been  made. " 

**  The  counsel  for  a  plaintiff  labours  under  a  disadvantage  in 
commenting  upon  his  evidence  before  it  has  been  given ;  it  is 
frequently  hazardous  to  lay  much  stress  upon  facts  which  after- 
wards may  not  be  proved ;  and  it  not  unfrequently  happens 
that  the  proof  varies  so  much  from  the  statement  as  to  ren- 
der his  comments  and  inferences  irrelevant,  and  sometimes 
even  injurious  ;"  (q)  and  the  defendant's  counsel  will  of  course 
observe  to  the  jury  on  the  discrepancies  in  the  plaintiff's  case. 
In  general  the  plaintiff's  leading  counsel  has  acquired  some 
knowledge  of  the  habitual  accuracy  or  inaccuracy  of  the  attor- 
ney, and  if  it  be  favourable,  so  that  he  can  venture  to  conclude 
that  such  attorney  has  hifnself  exsLmined  the  evidence,  he  may 
then  be  more  firm  or  explicit  in  his  statement  of  the  evidence^ 
and  hence  the  expediency  of  the  principal  attorney  examin- 
ing the  witnesses  and  stating  that  fact  accordingly  in  the 
brief,  so  that  the  counsel  may  know  how  far  they  can  confide 
in  his  accuracy.  When  a  distinct  admission  by  a  defendant 
can  certainly  be  proved,  the  just  weight  of  evidence  of  that 
nature  will  be  fully  pressed  upon  the  jury. 

Thirdly^  Supposing  that  it  is  certain  a  question  of  law  relat-  Thirditf,  And* 
ing  to  the  right  of  action  or  the  defence  must  necessarily  arise,  ^^^^l?^!^, 
and  that  the  plaintiff's  counsel  expects  that  by  anticipation  he 
may  induce  the  judge  to  take  a  favourable  view  of  the  point,  he 
may,  by  very  concise  allusions  to  rather  than  formal  argument 
upon  authorities,  endeavour  to  satisfy  the  judge  in  favour  of 
the  plaintiff,  and  at  all  events  convince  the  jury  that  justice  and 
reason  are  in  his  favour,  and  that  they  ought  reluctantly  to  give 
effect  to  any  adverse  law.  (r)  But  it  would  be  indiscreet  to 
suggest  any  legal  difficulty  that  probably  might  not  occur  to 
the  judge  or  opponent's  counsel;  and  in  no  case  should  a 
leader  in  Court  betray  the  least  want  of  confidence  in  his  own 
case,  for  his  client  has  a  right  to  his  most  energetic  assistance, 
and  the  instances  are  innumerable  where  able  leaders  have  ob- 
tained and  retained  verdicts  contrary  to  their  own  expectation, 
not  unfrequently  even  contrary  to  the  opinion  of  the  judge  as 
regards  law  and  justice  in  its  appHcation  to  the  particular  case. 


(q)  1  Stark.  £?id.  9  ed.  565,  d.  (h).  (r)  PlunJittt  ▼.  Cobbeit,  5  Esp.  R.  136. 

VOL.  UI.  3  L 
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CHAP.  XXIX,      Fourthly^  The  opening  speech  also  verymudi  dependioi 
TncidInm!"  ^^  expected  line  of  defence y  as  whether  it  is  expected  thattbe 
Y^^^^^    ^^  defendant's  counsel  will  rely  upon  some  legal  objectioD,  dther 
cipationofex-    as  regards  the  law  applicable  to  the  plaintiff's  case^  or  to  die 
w!d'cvidenM?n  insufficiency  of  his  evidence,  also  relying  upon  his  own  speed 
support  of  i(.     to  the  jury,  and  will  not  give  any  evidence  for  the  defendant;  or 
whether  he  will  give  evidence,  and  thereby  entitle  the  plak- 
tiff's  counsel  to  the  reply.     If  the  former  be  expected,  then  if 
it  be  certain  that  the  defendant's  counsel  is  aware  of  alliki 
legal  objections,  it  may  be  advisable  for  the  plaintiff's  coansel 
to  anticipate,  argue  against,  and  condemn  such  objectioDs,  is 
neither  founded  in  law  nor  in  justice.  («)    But  unless  it  be  quite 
certain  that  a  particular  legal  objection  will  be  taken,  it  is  con- 
sidered most  discreet  not  to  allude  to  it  in  the  opening,  k* 
cause  it  has  frequently  occurred  that  anticipations  of  supposed 
objections  have  suggested  the  same  for  tjie  first  time  to  the 
opponent,  and  have  thus  raised  a  difficulty  that  might  neiet 
have  occurred. 

As  regards  anticipation  of  any  defence  on  facts,  and  vhen 
evidence  will  be  called   by  the  defendant,  and  the  pUintf 
thereby  entitled  to  a  general  reply,  the  plaintiff's  counsel  is  at 
Uberty,  whether  such  defence  be  fully  known  to  him  or  not, 
either  in  the  first  instance  to  state  and  enter  into  the  whole  of 
his  case  or  only  to  make  out  a  prima  facie  case,  and  to  resene 
his  answer  to  the  defendant's  case  for  his  reply,  and  in  geoeni 
the  latter  is  considered  the  safest  course ;  because  by  enteriog 
into  the  full  defence  in  the  opening  speech  and  in  evideDce 
many  hints  useful  to  the  defendant's  counsel  may  be  suggested, 
so  as  to  enable  him  to  improve  his  own  case ;  as  if  the  action 
be  on  a  bill  of  exchange  against  the  acceptor,  and  the  expected 
defence  be  the  want  of  consideration  received  by  the  defendant 
or  given  by  the  plaintiff;  (<)  and  the  plaintiff  cannot  anster 
part  of  the  defendant's  case  in  his  opening,  and  reserve  the  next 
for  his  reply.  (/)     In  a  few  cases  however  it  may  be  adnaabk 
shortly  to  anticipate  the  defence  and  the  witnesses  that  will  be 
called  in  support  of  it ;  as,  for  instance,  the  counsel  for  the 
plaintiff  may  state  his  conjecture  that  though  in  reality  there  is 
no  defence,  yet  he  expects  it  will  be  attempted  to  put  the  phio- 
tiff  out  of  Court  by  the  defendant's  attorney's  clerk  proving 

(s)  The  fallacy  of  many  sach  defences  don  to  the  Court, 

may  thos  by  anticipation  be  exposed  and  (t)  WiUiamt  v.  Dtfri«,lCr.&M.*>4' 

annihilated,  when  otherwise  the  defend-  Brown  v.  Murray,  R.  &  M.  t54;  5»i*- 

ant's  counsel,  by  making  an  impression  on  ter  v.  HaLlt  id,  th5,  ore rmliog  Bm  '• 

the  judge,  he  may  for  a  lime  rule  erro-  Smith,  9  Stark.  Rep.  31 ;  1  Aipi.  C.P 

neoasly  and  render  necessary  an  applica-  169. 
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Mmm  iidmittkm»  and  gtote  hia  reas<m  for  that  conjecture,  bj  cqap.  xxix. 
obaefving  from  the  cause  list  the  mupoe  of  the  defendant's  ^iJ^c^d^b^ts!^* 

.^tt<Mmey,  and  that  he  has  previously  known  that  a  clerk  of ^ — 

that   attorney  has  on  former  pccasions  ventured  to  provp 
some  such  admission^  but  which,  after  two  or  three  attenipts, 
pvevious  juries  have  of  late   disbelieved;   thus  putting  the 
^udge  and  jury  in  possession  of  the  probable  defence,  the  in- 
justice of  which  the  jury  are  thus  enabled  to  suspect  and  duly 
A|qpreciate, 

It  is  essential  to  the  due  administration  of  justice  that  a  Oouuti*i  pri^i- 
coimsel  should  be  privileged  and  protected  in  the  energetic  dis«  '^<>^*P^^* 
obafge  of  his  professional  duty,  and  in  stating  supposed  fapts 
pevthnent  to  the  cause  and  stated  in  his  brief  or  instructions^ 
And  in  comoienting  fairly  on  the  facts  of  the  case ;  and  be  ma; 
uae  strong  epithetSs  however  derogatory  to  the  character  of  the 
opponent  or  bis  attorney,  or  other  agents,  in  bringing  or  de- 
fending the  action;  for  if  be  were  subject  to  an  action  for 
uttering  such  abuse,  whether  true  or  not^  the  mere  liability  to 
be  harassed  with  numerous  actions  would  cramp  if  not  destroy 
the  energy  of  counsel,  so  essential  to  the  welfare  of  the  clienl^ 
and  which  is  indeed  highly  useful  to  society,  since  the  exposure 
hy  counsel  of  villainy  or  misconduct  is  very  conducive  to  its  de- 
crease; and  therefore  where  a  counsel,  in  pursuance  of  the 
instructions  in  his  brief,  stated,  "  That  the  plaintiff's  attorney 
'^  was  a  fraudulent  and  wicked  attorney ,**  referring  to  the  attor* 
ney's  having  brought  the  action  for  a  sum  of  money  to  which  it 
was  insisted  he  knew  the  plaintiff  was  not  entitled,  it  was  held 
that  the  counsel  was  not  Uable  to  be  sued,  whether  the  asser^ 
tion  were  true  or  false,  («)    In  general  however  it  is  hazardous, 
and  may  be  very  injurious  to  the  client,  to  instruct  counsel  to 
abuse  a  particular  individual ;  for  the  jury,  and  sometimes  the 
judge,  will  openly  express  their  displeasure  when  the  abuse  has 
not  been  fully  warranted  by  the  course  of  the  cause ;  and  it  is 
not  so  much  the  practice  as  heretofore  to  step  aside  tp  animad- 
vert upon  the  conduct  of  a  party  or  his  witness ;  and  in  mo- 
dem times,  there  are  very  few  instances  of  what  was  formerly 
termed  browhcaUng.     Indeed  counsel  should  be  always  cau- 


(«)  H^iam  V.  Scartft,  I  Bar.  &  AM. 
i^a ;  nrid  iO€  Ttry  fuUj  TUfherticn  v.  Gm- 
ham,  .SDow'*  Rep.  m  Lord*,  *T5,  t?7, 
f  79  J  7  Bing.  459. 

Ill  Btmiffhatd  v.  Cavthfime^  Linc^  Inn 
Halt,  3<Hh  Aug.  IB.'^l,  UinJ  CUancdlor 
BfLtnihini  ob»ervod,  **  I  diarabi  tbt'  nxo- 
tkm,  (i.  e>  dUinist  the  ViccchunccJliir^is 
order  ftir  appoint mcDl  of  u  reccWer,  ^c*) 


utiih  co*UtOn  this  ground  ;  Icontidertbat 
thi^rc  was  cjnBiderablo  imputation  csit 
upon  the  charact(^r  of  tlie  prft^'e$iipHat  dt- 
feruliiM  ami  gmtkmnn  (Mr,  Httiriion*)  I 
ilti  not  say  impr^trty  cast,  bceaoAe  yicre 
>tu  Momithing  which  reqijlrcd  eiplDiia- 
tiun ;  but  n  evert  he  leas^  when  «ucb  Juipu- 
tation*  uro  cmt,  coila  are  always  gtf«n, 
and  ninioat  of  course/' 
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CHAP.  XXIX.  tious  in  avoiding  what  might  be  termed  insulting  a  witneo. 
^V^^  ^'"*  "'  Many  jurors  have  declared  that  in  doubtful  cases,  and  espedaliy 

'—  when  considering  damages,  they  have  frequently  founded  their 

verdict  on  the  indiscretion  of  counsel  alone.  The  judge, 
however,  will  sometimes  endeavour  to  remove  any  prejudice  to 
the  client  on  account  of  any  such  want  of  judgment  in  hii 
counsel. 

Jonior  Coonsel       It  is  very  important  that  the  junior  counsel  and  the  attone; 

obserJe^ih*^  ^  should  attentively  observe  the  opening  address  of  the  conosel, 

opening  and  be  SO  as  to  shape  the  Subsequent  conduct  of  the  cause  accordinglj. 

hinS!''*'  '**'*'  It  will  also  be  particularly  essential  that  each  should  obaene 
whether  the  leader  has  stated  every  part  of  the  plabtiff' a 
claim,  and  if  it  be  certain  that  any  material  point  has  been 
omitted,  then,  but  not  until  the  instant  before  the  leader  is 
about  to  close  his  address,  a  hint  may  be  privately  given;  bat 
all  open  interruption  should  be  anxiously  avoided,  and  confi- 
dence should  be  reposed  to  the  last  that  the  leader  will  lere 
nothing  incomplete.  Indeed,  in  general,  when  a  leader  enter- 
tains the  least  doubt  whether  he  has  omitted  any  appropriate 
statement,  he  will,  before  he  sits  down,  inquire  of  his  junior,  or 
more  generally  of  the  attorney,  whether  any  thing  further 
occurs  to  him  to  be  stated,  {x)  If  the  point  omitted  be  reij 
concise,  sometimes  even  a  word  very  legibly  written  would  saf- 
flee ;  as,  suppose  the  claim  for  interest  has  been  omitted,  tbe 

words,  "  Interest,  £ ,*'  on  a  slip  of  paper  would  instandy 

induce  the  leader  to  add  that  claim ;  or  in  an  action  on  a  policy 
of  insurance  on  ship,  with  a  count  for  money  had  and  received, 

to  recover  back  the  premium,  the  word  ^'Premium  £ ;"(j() 

or  in  an  action  against  a  vendor,  for  not  making  a  sufficient  tide 
to  the  plaintiff  a  purchaser,  with  a  count  for  money  bad  tod 
received,  to  recover  the  deposit,  the  word  "  Deposit,  £ — »* 
or  where  a  set-off  has  been  pleaded,  if  in  notice,  "  Furtkf% 
claims  to  cover  set-off,  if  proved.^' 

7.  Ofplaintirs  7.  The  opening  speech  having  been  closed,  the  next  senior 
evlde"^w  and*  counscl  begins  the  examination  of  the  evidence.  In  general  for- 
calling  wit-  mal  proofs  are  first  adduced  ;  secondly,  the  documentary  evi- 
"•u""co!.tte*of   dence;(z)  Mirrf/y,  examination  of  witnesses  under  nderroffi' 


adducing  tbe 
same. 


(i)  As  in  general   the   attorney  in  a  diately  under  hia  leader,  so  ai  to  be i«a^7 

cauie  must  be  better  infurmcd  of  the /nets  to  comiDunicate. 
than   any  counsel,  a  leader  will   consult         (y)  Ptfiiam  v.  Ler,  S  Boa. &  PsL ^' 
Aim  as  to  facts,  and  lie  ought  to  be  able         (t)  If  tbef«  be  a  doabi  as  lo  ibe  sii> 

instantly  to  answer  every  qoestion  upon  ciency    of   the    stamp   it  is  adntsb^i 

tbem ;  and  he  should  place  himself  imme-  in  a  long  tornn  cause,  to  pat  ia  does* 
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iaries,  and  lastlt/  the  vtva  voc^  evidence  by  witnesses.    With  CHAP.  XXix. 
respect  to  documentary  evidence,  we  have  seen,  that  to  save  ^^/jJc^i dents!" 

expense,  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1,  sect.  20,  en- 

ables  either  party  to  require  his  opponent  to  agree  to  admis- 
sion of  suck  documents^  or  to  refuse  such  admissions  at  the  risk 
of  having  to  pay  the  costs  of  the  more  expensive  proofs,  what- 
ever may  be  the  result  of  the  cause; (a)  such  admission  is 
therefore  usually  made  in  writing,  and  which  is  produced,  and 
the  handwriting  of  the  opponent's  attorney  to  the  signature 
proved,  if  disputed ;  and  then  the  admissions  are  read  and  the 
several  admitted  documents  are  handed  to  the  officer  of  the 
Court  and  read,  copies  of  each  being  first  delivered  to  the 
judge  if  required.  The  judge's  order  or  rule  of  Court  for  the 
examination  of  witnesses  on  interrogatories  is  put  in,  and  the 
interrogatories  and  depositions  are  read.  The  several  wit- 
nesses in  chief  are  then  successively  called. 


8.  As  it  would  be  an  improper  waste  of  time  to  permit  a 
witness  to  be  sworn  or  give  evidence,  and  afterwards  to  raise 
an  objection  to  his  competency,  the  general  practice  is,  after 
a  witness  has  been  called  into  the  witness-box,  and  sworn  or 
affirmed  to  give  evidence,  immediately  to  make  any  objection 
then  known  to  exist,  and  which  may  be  on  the  voir  dire,  or  in 
some  cases  established  by  evidence.  Formerly,  the  objection 
must  have  been  made  before  the  witness  was  sworn  in  chief; 
but  it  has  now  long  been  settled  that  it  may  be  made  at  any 
time  during  the  trial;  (6)  especially  the  objection  is  not  dis- 
covered until  the  witness  has  himself,  in  the  course  of  his 
examination,  disclosed  his  incompetency.  If,  however,  the  ob- 
jection be  in  respect  of  a  supposed  defect  in  the  form  of  oath, 
or  in  the' want  of  religious  belief,  it  should  be  made  at  the  time 
the  oath  is  administered.  As  regards  incompetency  on  account 
of  the  witness  having  been  convicted  of  some  crime,  the  record 
of  the  judgment  of  conviction,  regularly  drawn  up,  must  be 
produced,  (c)  and  even  his  own  admission  of  having  committed 
the  crime  will  not  render  him  incompetent  without  proof  of  his 
conviction ;  (d)  but  the  usual  objection  respecting  interest  is  in 
general  established  by  examining  the  witness  himself  upon  the 


8.  If  defendant*! 
coonsel  exo- 
roine  plaintiff's 
witnesses  on 
voir  dire,  and 
intend  objecting 
to  the  compe- 
tency or  the 
modt  of  their  ex- 
amination, when 
and  how  to 
object. 


ments  first ;  for  if  it  be  necessary  to  send 
the  instrument  to  the  stamp  office  the 
judge  will  sometimes  permit  the  other  evi- 
dence to  proceed  in  the  mean  time.  Bech- 
wih  ▼.  Bentur,  6  Car.  &  P.  681. 

(a)  i<iite,818,8l9. 

(6)  Turner  ▼•  PearU,  1  Term  U.  717  ; 


Stone  ▼.  Blachbum,  1  Esp.  37;  Peake^ 
Ev.  195. 

(c)  See  1  Stark.  Ev.  2d  ed.  95 ;  Ret 
V.  Careinion,  8  East,  77  ;  Ccok  v.  Maiwell, 
^  Stark.  R.  183  ;  Sharp  v.  Scoging,  Holt, 
C.N. P.  5*1;  Bul.N.P.  «9«. 

(d)  iStark.  £v.«ded.  172. 
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CHAP.  XXIX.  question,  (e)    It  would  be  beyotid  the  limits  of  tlhis  irbik  to  i^ 
^"kcidekt^"  vestigate  this  part  of  the  subject  more  fvSfy. 

' Whilst  witnesses  for  either  party  are  under  ezsuninitioii  fc 

chief,  the  counsel  for  the  opponent  nmst  careftilly  watA  Ae 

mode  of  examination ;  and  if  there  be  even  llie  hurepHoB  <^n 

irteguiar  question,  the  answer  to  whicb  might  lie  piepriicBL 

he  should  instantly  interrapt  the  counsel,  because,  ifhe  waittBlil 

the  whole  of  a  leading  question  has  been  stated,  ^be  miscbief  mj 

be  complete,  from  the  witness  having  abready  had  suggested  to 

him  the  answer  he  is  desired  to  give,  and  will  afterwards,  vln 

the  question  has  been  re-formed,  give  the  answer  accorfingk. 

In  Eke  manner,  if  a  witness  swear  to  a  fact  or  conversation.  Ae 

counsel  for  the  opponent  may  interpose,  and  inquire  oftk 

witness  whether  he  was  present  and  heard  aH  tliat  passed,  oc 

■whether  die  matter  was  in  writmg.  Or  whether  bis  infefiwrioi 

is  merely  hearsay.  (/)    So  he  may  be  &Aed  wheAer  he  spwfa 

from  recollection  or  from  some  note  of  the  transaction,  and  if 

the  latter,  th^  inquire  when  it  was  made ;  tor  utAem  it  w 

made  on  the  very  day,  or  very  shortly  afber,  the  witness  csnwc 

tefer  to  it  even  to  refresh  his  memory ;  and  unless  lie  cas  swear 

that,  independently  of  the  written  memorandtfrn,  be  recoDecis 

the  fact,  the  evidence  will  not  be  received. 

Of  the  impm-        If  a  witness  for  the  plaintiff  be  objected  to  <m  accoffflt  of  asj 

pSnUff'sconn-  ^^Pposcd  incompetency,  and  which  is  not  to  be  avoided  by 

sei  peniiting  in  rckase  or  Otherwise,  the  plaintiff's  counsel  sh^Mild  be  wel  is- 

wltoeMTiSe  ad.  stircd  that  his  evidence  is  in  law  admissive,  4[>efore  he  perti- 

nuMibiiity  of     naciously  iu^sts  on  proceeding  with  his  exarasRation^  heam 

it  doubtful.       if  he  do  so,  and  on  a  motion  for  a  new  trial  the  Court  4n  8idc 

should  be  in  favour  of  the  objection,  a  new  trial  will  be  gnoied. 

It  is  only  where  there  is  no  other  evidence  -to  the  saase  eflect, 

that  it  is  advisable  to  struggle  fot  the  admissibility  off  a  witness, 

bat  rather  preferable  to  be  content  with  the 'dtber  evideiiee.(fi 

Examination  of       The  leading  counsel  having  closed  bis  addrfeas,  the  etidenee, 
ChieUh)"       then  termed  in  chief,  is  to  be  given  in  support  of  the  stateoent 
The  evidence  should  strictly  follow  and  support  every  pu<  ^^ 
the  plaintiff's  case,  or  perbaps  rather  the  speech  shookl  ex- 
actly anticipate  and  correspond  ^il2i  the  eKpeOted  efideoet; 

(«)  Doxon  ▼.  Haigh,  1  £sp.  409;  ante*  good  iostractions  for  examining  <Bd  cross- 

(f)St6The  Qu§en't  cvw,  f  Brod.  &  examining  witiMases  «taa  w»i  ^J 

Bing.292.  ^oakl  be  well   if  ^twieols  f«f^^ 

(g)  Ctimpbell  T.  Richards,  5  Bar.  &  would  stady  thoae  obMnalioDi,  i^' 

Adol.  840.  tenrardt,  when  attcndiiig  tmf^^'^ 

(h)  In  S  Bla.  Com.  574,  referring  to  consider  bow  §u  -llMe  rtki  «e  ff  ** 

Quintilian,  Institut.  Orat.  Ub.  5,  chap.  7,  now  obienred. 
U  is  obaerred  Ibat  be  Jijt  dowo  Tcr j 
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and  care  must  be  observed  to  adduce  evidence  to  support  that  I^HAP.  xxix. 
case  which  has  been  opened  by  the  leader.    As  suppose  the     Incidents. 
brief  states  two  assaults,  the  one  committed  in  August  and 
another  in  September,  but  the  leader  has  opened  only  the 
latter,  the  junior  counsel,  after  assuring  himself  that  the  leader 
has  advisedly  so  opened,  must  take  care  to  confine  the  witness 
to  the  assault  in  September,  because  we  have  seen  that  after 
proving,  even  in  part,  one  cause  of  action,  the  plaintiff's  coun- 
sel cannot  abandon  it  and  proceed  to  prove  another,  unless 
the  pfeadings  and  opening  extend  to  both,  (i)     So  in  an  action 
of  trespass  against  three  defendants,  after  proving  a  joint  tres- 
pass, the  plaintiff  cannot  abandon  that,  and  proceed  to  prove 
a  separate  trespass  by  one. (A)    If  there  be  three  or  more 
cooDsel;  then  the  next  senior  to  the  leader  begins  with  a  por- 
tion of  the  evidence,  and  if  the  requisite  documentary  proof  is 
vohirainous  and  important,  such  second  counsel  usually,  in  pur- 
suance of  previous  arrangement,  takes  the  whole ;  as  where  as- 
signees are  plaintilK,  and  the  bankruptcy  and  their  representa- 
tive character  has  been  put  in  issue,  such  second  counsel  proves 
the  fiat,  petitioning  creditor's  debt,  the  trading,  act  of  bankruptcy, 
and  assignment  to  the  plaintiff.     After  the  defendant's  counsel 
has  exhausted  his  objections,  if  any,  to  this  part  of  the  proof,  and 
cross-examined  the  witnesses  called  to  prove  it,  the  junior  coun- 
sel for  the  plaintiff  then  calls  one  of  the  least  important  of  the 
witnesses  for  the  plaintiff,  and  it  is  judicious  to  arrange  that  the 
leader 9  who  has  in  the  mean  time  obtained  a  short  respite  from 
his  exertion,  shall  attend  and  take  the  most  important  witness 
in  the  cause.     It  would  be  extremely  injudicious  on  the  part  of 
the  junior  to  attempt  to  prevent  any  arrangement  so  conducive 
to  the  welfare  of  the  client,  and  if  he  do,  he  had  better  suspend 
his  practice  till  longevity  has  placed  him  in  the  lead,  if  any 
client  then  be  found  to  retain  him.     At  the  same  time,  no  lead- 
ing counsel  should,  without  urgent  occasion,  take  a  witness  out 
of  the  hands  of  his  junior. 

The  same  observation  applies  to  a  junior  counsel  objecting  Kightof  leader 
to  his  leader's  takinsr  a  witness  out  of  his  hands  whilst  he  is  to  take  the  exa- 

^^  ,  ,  iDiDatioii  Ota 

under  his  examination,  and  which  it  is  settled  he  has  a  right  to  wiuiess  out  of 
da  (/)    But  after  one  counsel  has  brought  his  examination  to  hI|I,"{j"J"°' ' 


(t)  SUmte  V.  Pricht,  1  Camp.  473. 

(i^>  Tait  ▼.  HarrU  and  otherg,  6  Car.  & 
P.  73  ;  1  Mood.  &  R.  382,  S.  C. 

(i>  Do9^.  Roe,%  Campb.  380 ;  Tidd, 
9  ed.  860.  Certainly  a  junior  may  ap- 
prebend  that  bjatander»  may  infer,  from 
a  luadur'a  uikhtg  the  cx^LuiimtitPi)  ur  Cf^sfi' 


eiamination  of  a  witness  out  of  bis  bands, 
ibat  be  tbereby  insinuates  tbat  be  tbe  junior 
is  inefficient  or  incompetent  to  tbe  ful- 
filment of  bis  professional  duty,  and  tbere- 
fore  no  leader  sbouid,  witbout  absolute 
necessity ,  so  interfere ;  but  there  may  be 


I 
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CHAP.  XXIX.  a  close,  no  other  counsel  on  the  same  side  can  pHt  a  quesdoi 
"/ncidehw^'  *^  ^^^  same  witness,  (m)  Formerly,  it  was  the  ixiTariable  prac- 
tice  for  the  same  counsel  who  had  examined  a  ¥ritne8s  in  chief 
for  the  plaintiff  or  the  defendant,  to  re'^xamine  such  witness; 
but  of  late  it  is  frequently  the  practice  for  the  leader  to  pat 
such  questions  as  he  may  think  fit  in  reply,  especially  when, 
from  the  conduct  of  the  witness,  it  may  be  requisite  almost  to 
re-examine  him  as  an  adverse  witness. 

Model  flf  ext-         There  are  undoubtedly  two  principal  rules  to  be  observed  in 

milling  a  witncu  .,  ,  .r.^./»  i  -  .'a 

in  chief,  (n)       cxammmg  a  witness  m  chief;  viz.  first,  to  ask  no  tmperivtenttx 
useless  question ;  and  secondly,  not  to  ask  a  leading  questioo. 
mmhtpnii'     '^^^  ^^^  ^  objectionable  as  wasting  time ;  but  the  judge  will  in 
ntnf  to  the        general,  for  a  short  time,  give  the  counsel  credit  for  a  just 
object  connected  with  the  suit,  and  not  interfere  till  it  is  ob* 
vious  the  succession  of  similar  questions  will  not  lead  to  ant 
*•  JJ"^{*?^  ^     useful  result.    With  respect  to  leading  questions,  the  ass^ui 
leading.(o)        reason  in  support  of  the  rule  is,  that  a  witness  usually  has  a 
strong  feeling  in  favour  of  the  party  who  has  subpoenaed  hin^ 
and  is  disposed  to  swear  any  thing  that  he  thinks  wiU  sem 
that  party,  and  that  a  leading  question  in  effect  suggests  to  the 
witness  the  answer  that  he  is  desired  to  give,  and  invites  mis- 
representation, (p)    This  reason  imputes  to  the  counsel  an  un- 
worthy motive,  and  to  every  witness  a  supposition  that  he 
would  be. guilty  of  perjury;  but  perhaps  the  better  and  more 
comprehensive  reason  is,  that   many  witnesses,    either  from 
complaisance  or  indolence,  are  too  much  disposed  to  assent  to 
the  proposition  of  the  counsel,  and  answer  as  he  may  suggest, 
instead  of  reflecting,  and  answering  after  an  exertion  of  their 
own  memory,  (q)   And  this  last  reason  applies  as  well  to  lea£»§ 
questions  put  to  an  obviously  favourable  witness,  as  of  one  de- 

round  upon  the  part^  who  has  snbpoBnaed  149,  150 ;  Peake,  Er.  1 98 ;  1  Arcb.]LB> 

him,  and  requires  an  examination  as  lead-  SSB ;  t  Arch.  C.  P.  146  to  149. 

ing  and  hostile  in  effect  as  a  crou-examU  (o)  See  iUastratioo,  petf>  895i  n*(<)' 

nation,  and  wliich  perhaps  only  tht  teader  (p)  See  1  Stark.  £v.  3d  ed.  149, 150; 

t»n  readily  ohtain  petmismn  of  the  Judge  Peake,  Ex.  198 ;    1  Arch.  K.B.  Stt ;  1 

to  adopt,  and  unless  the  l«ader  interfere  Arch.  C.  P.  146  to  149. 

immediately  on  the  spur  of  the  occasion,  (q)  Thus,  if  the  leading  qaestioo«tf< 

the  cause  might  be  lost.    A  case  of  this  thus,  "  Was  not  it  a  cold  day,**  laaoy  •><- 

nature  is  almost  the  only  instance  in  which  nesses  would  answer  "  yes/'  or  "  ntw 

so  open  a  disparagementof  a  junior  should  so,"  too  hastily  coofonnding  the  sutea 

be  tolerated,  and  certainly  there  is  no  the  weather  on  one  day  with  that  epos 

excuse  even  in  the  utmost  seal  and  anxiety  another  day.     And  as  to  oamp^»«^* 

for  the  client,  that  can  justify  the  coaru  the  instances  given   by  Shakspetfc  •"» 

coitcriffdafSiimptioMof  any  leader,  that  he  illustrate,  see  Hamlet,  actiii.  seme  <"• 

alune  can  conduct  every  part  of  a  cause  and  act  ▼.  scene  9d,  particalariy  the  o^ 

with  adequate  ability.    *  where  the  courtier  Osric  coBiplai«»2 

(ffl)  Stttnte  V.  Prickit,  1  Caropb.  473;  assents    to    Hamlet's  statement  of  IK 

Do€  V.  Roe,  t  Campb.  980.  chunge  from  cold  to  heat  alaoit  ii  ^ 

(n)  See  in  general  1  Stark.  £▼,  Sd  ed*  instant. 
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ciaediy  adverse  or  neutral,  or  certainly  or  loo  aign  cnaracier  unAr.AAix. 
wUfuUy  to  deviate  from  the  truth ;  so  that  such  form  of  question  ^  Yncidents?* 
should  never  be  adopted ;  nor  can  the  answer  to  such  a  question  " 
ever  be  so  worthy  of  credit  as  an  answer  to  a  question  so  shaped 
as  to  compel  the  witness  to  answer  it  according  to  the  best  of  his 
own  exerted  memory.  It  is  true  that  it  has  been  laid  down, 
that  in  cross-examination  a  leading  question  may  be  asked ; 
but  that  position  has  been  much  qualifiedi  and,  as  observed  by 
SuUer,  J,,  "  you  may,  in  cross-examination,  bring  the  witness 
**  directly  to  the  point,  but  cannot  put  into  his  mouth  the  very 
"words  it  is  hoped  he  will  echo  back."  (9)  However,  without 
regard  to  the  reason  upon  which  the  objection  to  leading  ques- 
tions is  founded,  it  is  certain  that  objections  to  questions  of 
this  nature  are  of  the  highest  importance ;  and  when  a  judge 
or  jury  observe  that  in  an  examination  in  chief,  or  in  cross-ex- 
amination, the  witness  is  too  prone  to  favour  the  party  on  whose 
behalf  a  leading  question  has  been  put,  he  will  give  but  little 
credit  to  the  testimony  thus  obtained ;  but  where  the  matter 
to  which  the  witness  is  examined  is  merely  introductory  of  that 
which  is  material,  it  is  frequently  desirable  to  lead  the  mind  of 
the  witness  directly  to  the  subject,  not  only  by  leading  questions, 
but  also  by  an  affirmative  statement  of  all  the  facts  immediately 
preceding  that  upon  which  the  witness  is  to  be  examined,  thus 
bringing  to  the  witness's  mind  the  subject  of  inquiry,  (r)  And 
it  will  be  proper  in  the  brief  concisely  to  mention  the  facts  or 
circumstances  that  will  most  likely  remind  the  witness  of  the 
fact  particularly  wished  to  be  elicited,  so  as  to  enable  the  counsel 
to  suggest  a  sufficient  question  to  the  witness. 

However,  objections  of  this  nature  ought  not  to  be  wantonly  when  leading 
or  captiously  made,(^)  since  it  is  to  some  extent  always  neces-  2e"weM«ry^or 
sary  to  lead  the  mind  of  the  witness  to  the  subject  of  inquiry,  proper,  or  are 
In  some  instances  the  Court  will  allow  leading  questions  to  be  ^"^' 
put  upon  an  examination  in  chief,  as  where  it  evidently  ap^ 
pears  that  the  witness  wishes  to  conceal  the  truth,  and  to  fa*- 
Tour  the  opposite  party.  (0     So  where  from  the  nature  of  the 
case  the  mind  of  the  witness  cannot  be  directed  to  the  subject 
of  inquiry  without  a  particular  specification  of  it,  as  where  he 
is  called  to  contradict  another  as  to  the  contents  of  a  particular 
letter  which  is  lost,  and  cannot  without  suggestion  recollect  the 
contents,  the  particular  passage  may  be  suggested  to  him.(tf) 

(q)  Per  Buller»  J.  in  Hardy's  com,  94  81 ;  1  Stark.  Evid.  2d  ed.  150,  n.  (i). 

Hiiwell**  State  Trials,  755  ;  Phillips,  S84)  (0  1  Stark.  £vid.  151. 

1  Stark.  Ev.  16«,  q. ;  pofli  898, 899.  (ti)  Cmrtien  r.  Tome,   1  Campb*  43; 

(r)   I  Stdrk.  Ev.  fd  cd.  149, 150,  4  SUrk,  E*id.  155, 

(i)  Nkhfftii  V*  Dawdiitgj  1  5tark«  Rep, 
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CHAP.  XXIX.  So  where  a  witness  is  called  to  coDtradict  the  tesdmony  of  a 
Vhcidbiiti!^*  former  witness,  who  has  stated  that  such  and  such  expreanons 
""""  were  used^  or  such  and  such  things  were  said,  it  is  the  usual 

practice  to  ask  whether  those  particular  expressions  weve  used 
or  those  things  were  said,  without  putting  the  qoeatioD  in  a 
general  form,  hy  merely  inquiring  what  was  said«  (x)  If  liiis 
were  not  to  be  allowed,  it  is  obvious  that  much  irrelevant  and 
even  inadmissible  matter  would  frequently  be  detailed  by  the 
witness.  So  where  a  witness  is  called  to  prove  a  copartDership 
between  a  number  of  persons,  whose  names  he  cannot  recollect, 
the  list  of  names  may  be  read  to  him,  and  he  may  be  asked 
whether  those  persons  are  members  of  the  firm.(jf)  So  in 
order  to  identify  a  person  whom  the  witness  has  already  de- 
scribed, the  person  may  be  pointed  out  to  him,  and  he  may 
be  asked  in  direct  terms  if  that  be  the  person  he  meant,  (z) 

It  is  certainly  the  practice,  when  the  time  and  place  of  the 
scene  of  action  have  once  been  fixed,  to  desire  the  witness  to 
give  his  own  accowU  of  the  mattery  directing  him,  when  not 
a  professional  person,  to  omit  as  he  proceeds  any  account  of 
what  he  has  only  heard  from  others,  and  not  seen  or  heard 
himself,  and  which  he  is  too  apt  to  suppose  is  quite  as  material 
as  that  which  he  himself  has  seen.  If  a  vulgar  ignorant  wit- 
ness be  not  allowed  to  tell  his  story  in  his  own  way,  he  be- 
oomes  embarrassed  and  confused,  and  mixes  up  distinct 
branches  of  his  testimony.  He  always  takes  it  for  granted 
that  the  Court  and  jury  know  as  much  of  the  matter  as  he 
does  himself,  because  it  has  been  the  common  topic  of  con- 
versation in  his  own  neighbourhood,  and,  therefore,  his  atten- 
tion cannot  easily  be  drawn  so  as  to  answer  particular  ques- 
tions without  putting  them  in  the  most  direct  form.  It  is  difli- 
cult,  therefore,  to  extract  the  important  parts  of  his  evidence 
piecemeal,  but  if  his  attention  be  first  drawn  to  the  transac- 
tion, by  asking  him  when  and  where  it  happened,  and  he  be 
told  to  describe  it  from  the  beginning,  he  will  generally  pro- 
ceed in  his  own  way  to  detail  all  the  facts  in  the  due  order  of 
time,  (a)  In  each  particular  case,  however,  it  is  in  the  discre- 
tion of  the  Court  to  regulate  the  mode  in  which  a  witness  in 
chief  shall  be  examined,  in  order  best  to  answer  the  purpose 
of  justice,  and  there  is  no  fixed  rule  which  Imids  counsel  to  a 
particular  mode  of  examining  him;  for  if  a  witness  by  has 


(s)  1  Stark.  Evid.  f  d  ed.  16S.  n.  (m).      on  Bills,  8th  ed.  63S,  6S4w 
(y)  Aceno  ▼.  Petrwi,  1  Stark.  Rep.  (s)  Ha  ▼.  Wattam,  %  Stariu  Rep.  116. 

00 ;  i  Stark.  £?id.  %d  ed.  15S ',  Chitty         (•)  i  Stark.  fiikL  td  ed.  X»l,  ■.  (i). 
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oondnct  diowt  himself  decidedly  advene  to  the  couittel  wbo  chap.  Xtix. 


called  hiukf  it  k  in  the  discretion  of  the  Court  to  allow  a 
examination.  The  eitiiation  of  the  witness  and  the  induce- 
flaents  under  which  be  tmaf  labour  to  gire  an  onfiur  <ae- 
cottBt,  are  material  consideraCioni  in  this  respect.  A  sod  will 
sot  be  very  forward  in  stating  the  misconduct  of  his  fiufaer,  of 
which  he  has  been  the  only  wttness,  and  a  servant  will  not  in 
an  action  against  the  master  readily  admit  bis  own  negli- 
gence. (A)  And  if  a  witness  called  stands  in  a  situation  which 
of  necessity  malras  him  adverse  to  the  party  calling  hkn,  eona- 
sel  may,  us  maimer  of  righ^  cross-examine  him.<c>. 


Tri Ai.  AND  rrs 

IirClDSIITS. 


The  ovder  of  proof  is  in  general  in  the  discietion  of  the  order  of  proof: 
leading  counsel,  excepting  that  when  once  his  witness  has  left 


(6)  Id.  n.  (k) ;  see  t  Evans's  Potbier, 
267. 

(c)Per  Best,  C.  J.,  Clarke  ▼.  Saffery, 
1  By.  &  Moo.  Rep.  126 ;  and  see  Peake's 
!£vid.  198.  Sir  Walter  Scott,  in  the  se- 
cond Yolttine  of  Heart  of  Mid  Lothian,  in 
bis  interesting  description  of  the  trial  of 
tbe  sister  of  ;&annie  Dean  for  child  mur^ 
der,  has  thus  briefly  alluded  to  the  use  of 
introduetory  yiieicums  to  a  witness,  and 
obaenred  upon  objections  to  leading  qtm- 
timu. 

"After  the  advocate  had  conceived  that 
by  these  preliminary  and  unioiportant 
questions  be  had  familiarized  the  witness 
with  the  Situation  in  which  she  stood,  he 
asked  'whether  she  had  not  remarked 
her  sister's  state  of  health  to  be  altered 
during  tbe  latter  part  of  the  term  when 
she  bad  lived  with  Mrs.  Saddletree?' 
Jeannie  answered  in  the  affirmative. 

** '  And  she  told  you  the  cause  of  it,  my 
dear,  I  suppose  V  said  Fairbrotber,  in  an 
easy,  ami,  as  one  may  say,  au  inductive 
sort  of  tone. 

•*  'I  amsorr^  to  interrupt  my  brother,' 
sM  the  Clown  counsel,  ruing,  'but  I  am, 
in  your  lordship's  judgment,  whether  this 
be  not  a  leading  question?' 

"  '  If  this  point  b  to  be  debated,'  aaid 
tbe  presidiogjudge,  '  tbe  witness  must  be 
removed.'  For  the  Scottish  hiwyers  re- 
gard with  a  sacred  and  scrqpuloos  lionoor 
every  question  so  shaped  by  the  counsel 
examining  as  to  coDveyto  a  witness  the 
least  intimation  of  the  nature  of  the  an- 
swer which  is  desired  from  him.  Then 
acrupleSf  though  founded  on  an  eicellent 
iprineipie,  are  wmetimet  carntAtnanf^bttird 
tpUeh  ofnieety,  especially  as  it  is  generally 
easy  for  a  lawyer  wbo  haa  his  wits  about 
him  to  elude  the  objection.  Fairbrotber 
did  so  in  the  present  case. 

"  '  It  is  not  necessary  to  waite  tbe  time 
of  tile  coud^  my  lurd,  sjncc  the  king"} 
counsel  iLiJik  iL  wuJili  ^liitc  to  uljcct  t^ 


tbe  form  of  my  questioo,  I  will  shape  it 
otherwise.' 

"  '  Pray,  young  woman,  did  you  ask 
your  sister  any  question  when  you  ob- 
served her  looking  unwell  ? — take  courage 
— speak  out.' 

"  'I  asked  her,'  replied  Jeannie, 
'  wbat  ailed  ber  ?' 

"  '  Very  well — take  your  own  tinse — 
and  what  was  tbe  answer  she  made  V  con- 
tinned  Mr.  Fairbrotber. 

"  Jeannie  was  silent,  and  looked  deadly 
pale.  It  was  not  that  she  at  any  one  in- 
stant eDtortained  an  idea  of  the  posBibUilT 
of  prevarication — it  was  the  natural  hesi- 
tation •to  estingtiisb  the  laatapafk  of  bepe 
that  remained  lor  her  sister. 

"  '  Take  courage,  young  woman,'  said 
Faivbrother.  '  1  asked  <vrfaat  yoor  aitter 
said  ailed  her  whan  you  inquired  ?' 

'"  '  Nothing,'  said  Jeannie,  with  a  faint 
«oioe,  which  «cm  yet  beard  dbtiiiotly  <in 
tbe  most  distant  comer  of  tbe  court -room, 
such  an  awful  and  profoond  silence  bad 
been -preserved  during  tbe  anxious  tiotar- 
val  which  had  interposed  betwixt  the 
lawyer's  question  and  tbe  answer  :of  tbe 
witness. 

"  Fairbrother's  countenance  fell;  but 
with  that  ready  prsstnee  of  mind  ^wbidhis 
as  useful  in  civil  as  in  military  emergen- 
cies, he  immediately  rallied. 

' ' '  Nothing  ?  Inie  j  y oo  mean  nothing 
at  first — but  when  you  asked  ber  again, 
did  shenot  tdll  you  what  ailed  her?^ 

"Tbe  question  was  put  in  a  tone  meant 
to  make  her  comprehend  tbe  importance 
of  her  answer,  bad  she  not  already  been 
aware  of  It  CHie  .ice  was  broken,  'how- 
over,  and  with  less  pause  than  at  first  she 
now  replied, 

"  '  Akck!  Alack!  she  never  breathed 
word  to  me- about  it.' 

"A  deep   groan  passed  through  tbe 
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CHAP.  XXIX.  the  box,  be  cannot  recall  bim  as  to  any  point  be  had  onntted, 
iMcioBim!^'  unless  by  leave  of  tbe  judge. (cQ  As  it  is  impossible  to  prote 
several  facts  simultaneously,  the  arrangement  is  open  to  the 
discretion  of  counsel,  and,  therefore,  in  an  action  against  seve- 
ral defendants  the  plaintiff  is  not  compellable  first  to  prove  a 
joint  liability  of  all,  but  may  first  prove  an  admission  or  state- 
ment made  by  one,  and  afterwards  proceed  step  by  step  to  fit 
each  of  the  other  defendants,  and  ultimately  connect  them  in 
joint  liability,  although  it  might  be  more  convenient  first  to 
prove  the  joint  liability,  {e)  If  when  an  instrument  be  ten- 
dered in  evidence  it  is  objected  that  it  is  not  sufficientlj 
stamped,  the  judge  will  sometimes  allow  the  parties  to  send  it 
to  the  Stamp-office  to  be  immediately  stamped,  and  allow  tbe 
party  in  tbe  meantime  to  go  on  with  the  rest  of  his  evidence; 
but  in  that  case  the  judge  will  not  allow  the  point  as  to  stamp 
to  be  argued  whilst  the  instrument  is  absent.  (/) 

\irhethera  party      It  is  Still  a  disputed  point  whether  a  party  can  be  allowed 
witneMcdied*   <o  discredit  his  own  witness;  as  wheYe  a  plaintiff  having  exa- 
bjr  him.(f )        mined  four  witnesses  in  support  of  his  cause,  called  a  fifth, 
who  had  previously  stated  that  he  should  prove  the  same,  but 
on  the  trial  quite  contradicted  them,  and  the  question  was,  whe- 
ther the  plaintiff's  attorney  could  be  permitted  to  produce  ami 
read  a  paper  on  which  he  had  on  a  previous  examination  of  such 
fifth  witness  written  down  his  expected  evidence,  and  read  it 
over  to  him,  and  which  he  then  stated  was  correct,  and  yet  on 
the  trial  contradicted.    Denman,  C.  J.  was  of  opinion  in  the 
affirmative,  but  BoUand,  J.  in  the  negative.(A)    It  seems,  bow- 
ever,  to  be  clearly  established,  that  if  a   witness   called  by 
the  plaintiff  turn  out  unfavourable,  the  plaintiff  may  afterwards 
call  another  witness  to  establish  the  point  ;(f)  and  upon  an 
issue  whether  the  plaintiff  was  interested  in  goods  destroyed 
by  fire,  if  a  witness  called  by  the  plaintiff  state  that  invoices 
of  the  goods  and  letters  of  advice  purporting  to  be  written  bj 
him  in  Edinburgh  were  fabricated  in  London  after  the  fire  by 
the  plaintiff's  direction,  it  is  competent  to  the  plaintiff  to  cM 
other  witnesses  to  disprove  the  alleged  fabrication,  and  show 


(d)  See  anU,  855,  pott,  901,  (&)  Wii^ht  r.  B«rfoce,  1  Moo.  &  BoU 

(e)  Whi^d  ▼.  Tutamand  ofJtert,  6  Car.  414 ;  but  see  Ewer  v.  Awbrm,  S  B«n. 
&  Pavne,  2<8.  &  Cress.  746;  see  in  genenl  1  Stiit 

(/)  Per  Gumey^B.,  Beckwith  t.  Ben-  Evid.  185,  Sd  ed. 

iier,  6  Car.  &  Payne,  681, 683,  ante,  688,  (t)  1  SUrk.  End.  185 ;  AUanitr  r. 

n.(s).  Oibwn,  9  Campb.  556;   ttieharim  '• 

(f )  1  Stark.  Evid.  9d  ed.  185,  168 ;  AlUm,  2  Stark.  Rep.  556;  Eaw  t.  i«- 
1  Arch.  K.  B.  4th  ed.  530,  331.  frroM,  3  Bam.  &  Crest.  746. 
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tile  geimiBeness  of  the  documents,  (ft)    And  though  it  has  been  CHAP.  xxix. 
laid  down  as  a  general  rule,  that  a  plaintiff  or  a  defendant  ^  Yncidmtb." 

shall  not  be  allowed  to  dbprove  what  his  own  witness  has  

sworn;(/)  yet  it  is  admitted  that  where  what  the  witness 
swears  is  palpably  faUey  and  it  would  be  a  great  injustice  to 
allow  the  party's  case  to  be  sacrificed^  then-  an  exception  is  to 
be  allowed,  (m) 


4     1  ./f       l.Oftherirftno 

And  even  if  a  cfo»-cxti2ne. 


10.  Whenever  a  witness  has  been  called  and  sworn,  and  19.  of  the  cron- 
questioned,  and  he  has  actually  given  evidence  in  chief,  on  be-  «?»»«»«ii«i  of 
half  of  the  plaintiff  or  the  defendant,  it  follows  that  the  op-  rules  respecUng 
ponent  has  a  right  to  cross-examine  him,  so  as  to  endeavour  to  **>«»»»«•(") 
alter  the  effect  of  any  evidence  he  has  given, 
witness  were  called  and  sworn,  though  not  examined  or  asked 
any  questions,  it  was,  nevertheless,  held,  that  the  opponent  had 
thereby  acquired  a  right  (then  inaccurately  termed  to  cross-ex- 
amine)  to  examine  him  as  if  he  were  an  adverse  witness,  respect- 
ing any  evidence  he  could  give ;  (o)  and  it  was  formerly  held, 
that  if  a  witness  had  been  called  into  the  box,  and  inadvertently 
sworn,  he  might  be  thus  examined  by  the  opponent,  ahhough  he 
had  not  been  asked  a  question  by  the  party  who  had  subpoenaed 
and  called  him  ;  (p)  and  it  has  been  supposed  that  if  a  witness 
called  merely  to  produce  2l  document,  which  when  in  Court  might 
be  proved  by  any  other,  yet  if  he  were  sworn,  though  not  ex- 
amined on  his  oath,  the  opponent  had  the  right  to  examine 
him.(;)  But  the  present  practice  is  otherwise,  and  if  a  witness  be 
merely  served  with  a  subpoena  duces  tecum,  and  called  in  Court 
to  produce  the  enumerated  documents,  and  which  he  accord- 
ingly produces,  and  he  is  not  examined  to  give  evidence  in 
chief,  the  opponent  has  no  right  to  examine  him  as  in  cross- 
examination,  (r)    And  even  if  the  witness  be  asked  a  question 
in  chief,  yet  if  he  make  no  answer  the  opponent  then  also  has 
no  right  to  cross-examine,  (s) 

It  has  been  well  observed  ^^  that  the  power  and  opportunity 


(k)  Friedlandtr  v.  London  Amtrance 
Company^  1  Nev.  k  Mao.  SO;  4  Bam.  & 
Adol.  190,S.C. 

(i)  5  stale  Trials,  «.  764,  79«. 

(m)  Alesander  v.  Gib§m,  2  Camp.  556 ; 
S  Stark.  R.  534. 

(n)  See  ia  general,  1  Stark.  £v.  Sd  ed. 
160. 

(o)  Plullipi  y.  Earner,  1  Esp.  R.  357  ; 
iVIi?rgari  v.  Brydget,  S  Stark*  Rep.  31 4  j 
Ets  J,  Broekt  2  SUrk,  47s  ;  1  Stark.  Et, 


161. 

(p)  Id. ibid.;  1  SUrk.£T.16l. 

(q)  Simpton  v.  Smith,  1  Stark.  £t.  td 
edit.  179,  note  (a). 

(r)  AnU,  830;  Lush  ▼.  Smith,  1  Cr., 
M.  &  Ros.  94  ;  Summers  ▼.  Moseley,  id. 
96  ;  Davit  ▼.  Dah,  1  Mood.  &  Malk.  514; 
4  Car.  &  P.  335,  S.  C. ;  Simpson  v.  Smith, 
and  other  cases,  iStark.  £v.  161,  note  (n). 

it.,  r.)  L-^.rMi.  1,  in,  ic.  Uiiih  v.iimith, 
1  Cr.,  M.  h  Ko»!  95. 


t 
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CHAP«XX1X.  to  erou-examine  «  witness  called  to  give  ewidem^  im  €ku^» 
^We!!^'"  either  for  the  plaintiff  or  the  defendant,  is  one  of  the  pHrndptd 

tesii  which  the  law  has  devised  for  the  asoertainment  of  truth, 

and  ifl  certainly  a  most  efficacious  lest  By  this  means  the  si- 
tuation of  the  witness,  with  respect  to  the  parties  and  the  sub- 
ject  of  litigation,  his  interest,  his  motiTes,  hb  melinatioB  and 
prejudices,  his  means  of  obtaining  a  correct  and  certain  know- 
ledge  of  the  facts  to  which  he  bears  testimony,  the  maimer  in 
which  he  has  used  those  means,  his  powers  of  discenung  fiicb 
in  the  first  instance,  and  his  capacity  for  retaining  and  de- 
scribing them,  are  fully  investigated  and  ascertained,  and  sub- 
mitted to  the  consideration  of  the  jury,  who  have  an  oppoi^ 
tunity  of  observing  the  manner  and  demeanour  of  the  witness, 
circumstances  which  are  often  of  as  high  importance  as  the 
answers  themselves.  (^)  It  is  not  easy  for  a  witness,  who  b 
subjected  to  this  test,  to  impose  upon  the  Court;  for  hovrever 
artful  the  fabrication  of  the  falsehood  may  be,  it  cannot  em- 
brace all  the  circumstances  to  which  the  cross-examination  may 
be  extended,  the  fraud  is  therefore  open  to  detection  for  want 
of  consistency  between  that  which  has  been  invented  and  that 
which  the  witness  must  either  represent  according  to  the  tmdi, 
for  want  of  previous  preparation,  or  misrepresent  according  to 
his  own  immediate  invention.  In  the  latter  case  the  imposition 
must  obviously  be  very  liable  to  detection,  so  difficult  is  it  to 
invent  extemporaneously,  and  with  a  rapidity  equal  to  Hat 
with  which  a  series  of  questions  is  proposed  in  the  face  of  a 
Court  of  justice,  and  in  the  hearing  of  a  listening  and  attentive 
multitude,  a  fiction  consistent  with  itself  and  the  other  evidence 
in  the  cause."  {t) 

As  regards  the  rapidity  here  alluded  to,  the  position  seems 
to  import  a  deviation  from  the  usual  slow  mode  of  waiting  be- 
tween each  question  until  the  previous  answer  has  been  written 
down  by  the  learned  judge ;  and  undoubtedly  when  a  par- 
ticular part  of  the  examination  of  a  witness  is  obviously,  from 
the  manner  of  the  counsel,  pursued,  in  order  to  detect  false- 
hood, a  judge  may  feel  it  essential  to  permit  a  rapid  meees- 
sion  of  questions,  interspersed  with  such  running  comments  as 
may  be  important  in  eliciting  truth.  («)     According  to  die 

(t)  1  Stark.  Ef .  Sd  edit.  161,  cites  Bac.     examined  a  witness  in  his  supeflor  and 
Ab.  tit.  Evidence  £ ;  Hobart,  3t5 ;  Hale,     unparalleled  manner*  that  the  judge  i 


P*  C.  S53,  t59  i  Preface  to  Fortescue's  stopped  him  in  the  coune  oC  his  < 

Rep.  S  to  4 ;  Vaughan's  Rep.  143.  tion,  however  rapid,  but  laid  down  hb 

(u)  It  was  certainly  the  practice,  when  pen  and  waited  for  the  entire  lesalt. 
Sir  W.  Garrow  was  at  the  bar  and  cross- 
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AND  ITS  IKCIDXNTS.  899 

practice  of  the  ancient  Roman  law^  the  advocates  were  entitled,  chap.  xxix. 
in  addition  to  their  general  speeches,  to  make  a  perpetual  run-^  ^i^mmu* 

mng  comment  upon  the  testimony  of  the  witnesses^  and  even  

upon  documentary  evidence  as  it  was  adduced  ;(:r)  and  although 
no  such  general  practice  now  prevails,  yet  when  cross-examining 
a  witness  who  prevaricates,  the  counsel,  in  order  to  expose  his 
falsehood^  will  frequently  make  a  running  comment  on  his 
testimony f  so  as  to  extract  even  from  him  a  confession  of  his 
&lsehood  or  error* 

A  witness  may  he  asked  a  question,  the  answer  to  which  what  dis- 
might  subject  him  to  prosecution  and  punishment,  though  he  ^"^JUf  *^J^'' 
is  not  compellable  to  answer  it;  (y)  but  no  counsel  has  a  right  asked  in  cross- 
to  interpose  to  prevent  the  witness  from  answering.     All  other  "•">'"**»<*"• 
questions  for  the  purpose  of  disparaging  or  impeaching  a  wit- 
ness's character  may  not  only  be  asked  but  they  must  be  an- 
swered, (z) 

As  regards  the  mode  of  cross-examination^  it  is  a  common  Mode  of  cross- 
doctrine  that  when  a  witness  has  been  examined  in  chief,  the  f^a"?*"A^<>°' 

leading  qoes- 

counsel  of  the  opponent,  whether  plaintiff  or  defendant,  may  tjons.  &c. 
put  any  question  at  all  relevant  to  the  cause  he  may  think  fit, 
and  in  a  manner  Aotr^^  leading.{a)  But  we  have  attempted  to 
show  that  the  principle  on  which  objections  to  leading  questions 
is  founded  is  much  more  extensive,  and  is  not  confined  to  ques- 
tions to  a  witness  in  chief,  but  equally  extends  to  a  witness  when 
under  cross-examination,  unless  it  appear  that  the  person  is  not 
the  witness  of  truth,  but  evidently  endeavouring  to  conceal  the 
truth  from  the  counsel  who  is  examining  him,  whether  for  or 
against  the  plaintiff,  and  in  which  case  the  most  leading  ques- 
tions ought  to  be  permitted. (&)  And  in  practice  .the  position 
that  leading  questions  may  be  put  in  cross-examination  is  now 
considerably  qucUified;  for  if  the  witness  betray  an  anxiety  to 
serve  the  party  against  whom  he  was  examined  as  a  witness  in 
chief,  a  direct  leading  question  will  not  then  be  permitted  in 
cross-examination,  and  Buller,  J.,  observed,  ''  You  may  lead  a 
"  witness  upon  cross-examination  to  bring  him  directly  to  the 
''point  as  to  the  answer;  but  not  go  the  length  of  putting  into 
'*  the  witness's  mouth  the  very  words  which  he  is  to  echo  back 
*^  again"  (c)    Indeed,  it  is  obviously  indiscreet  in  any  case  to 


t 


jt)  1  Stark.  Et.  365,  note  (g).  (a)  Diekenton  ▼.  Shee,  4  E«p.  Rep.  68 ; 

[y)  Per  Bajley,  J.,  in  lUx  v.  Holding      1  Arch.  K.  B.  4th  edit.  3S1. 


and  another, at  the  Old  Barley ,  Jone,  a,d.         (b)  Ante,  892, 895. 
I8i1.  (e)  Stark.  Ev.  16«,  noteCcXin  Hardy*s 

(s)  See  The  Queen'i  ctue,  t  Brod.  &  cnu,  Howell's  State  Trials/ 24;  Phillips, 

Bing.  311.  284;  ante,  893. 
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CHAP.  XXIX.  obtain  evidence  by  a  leading  question,  which  might  possibly  be 
^liciDBHTi"  obtained  by  other  means,  because  the  opponent's  counsel  or 

the  judge  will  scarcely  ever  forget  to  suggest  to  the  jury  that 

evidence  so  obtained  is  suspicious,  and  to  be  little  depended 
upon,  (d)  In  short,  leading  questions  should  never  be  put  but 
when  the  witness  is  obviously  anxious  to  conceal  the  truth. 

It  is  another  rule  that  a  witness  is  not  to  be  cross-examined 
as  to  any  distinct  collateral  fact,  for  the  purpose  of  afterwards 
impeaching  his  testimony  by  contradicting  him ;  {e)  this  is  as 
objectionable  as  an  impertinent  question  to  a  witness  examined 
in  chief ;(/)  and  would  render  an  inquiry,  which  ought  to  be 
confined  to  the  matter  in  issue,  intolerably  complicated  and 
prolix,  by  causing  it  to  branch  out  into  an  indefinite  number 
of  collateral  issues,  (g)  There  may,  however,  be  exceptions, 
as  where  collateral  and  immaterial  questions  may  be  put,  in 
order  to  establish  that  the  witness  is  insane,  by  his  answers  to 
certiun  questions  showing  that  he  is  subject  to  mental  delusions. 
It  seems  to  have  been  settled  in  the  Queen's  case  that  ques* 
tions  tending  io  disgrace  the  witness  may  be  put,  (h)  and  that 
not  only  a  question  as  to  an  act  done  by  the  witness,  the  answer 
to  which  might  criminate  him,  may  be  put,  in  order  to  afford  a 
foundation  for  contradicting  him,  if  he  deny  the  fact,  but  the 
adverse  party  could  not,  without  asking  the  question,  adduce 
such  evidence  to  impeach  the  credit  of  the  witness,  (t)  If  a 
witness  voluntarily  answer  questions  tending  to  criminate  him 
on  his  examination  in  chief,  he  is  bound  to  answer  on  cross* 
examination,  however  penal  the  consequence  may  be.  (A)  If  a 
witness  choose  to  answer  a  question  to  which  he  might  have 
demurred,  his  answer  may  afterwards  be  used  in  evidence 
against  him  for  all  purposes.  (Q 

There  is  great  risk  in  cross-examination,  for  if  unfavour- 
able evidence  be  thereby  elicited,  it  seems  to  be  a  rule  to 
take  the  statement  most  strongly  against  the  party  so  crosf 
examining,  and  this,  although  the  same  evidence,  if  offered  in 
chief,  would  not  have  been  admissible,  (m)  And  hence,  in  a 
case  of  any  difficulty,  a  prudent  junior  will  be  obliged  to  his 

(d)  1  Stark.  £▼.  16t.  (k)  1  Stark.  £t.  id  edit.  179,  citet  per 


^e)  1  Stark.  £v.  Xd  edit.  164  .  ante;  Dampier,  J.,  Winchester  ! 

but  see  Hamt  ▼.  Tippett,  t  Caropb.  637 ;  1815,  Manning's  Index,  tit  Witness,  ttf. 

Spmeeley  ▼.  De  WHUtt,  7  East,  108.  (/)  1  Stark.  £▼.  17« ;  Wright  ▼.  Uttkr, 

(/)  Ant$,  89S.  Borr.  1244 ;  1  fiU.  Rep.  546. 

(g)  1  Stark.  £y.  164.  (m)  See  an  instance  io  Wright  r,  Uttkr, 

(h)  1  Stark.  £t.  171, 17t.  Borr.  1244;  1  Bla.  Rep.  346;  1  Stark. 

(t>  Th€  (luun^i  can,  S  Brod.  &  Bing.  £v.  172,  note  (t). 
311. 
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leader  to  take  the  cross-examination  of  all  dangerous  or  uncer-  CHAP.  xxix. 
tain  witnesses.  '^;'"  *"» '" 

Incidents. 

It  is  an  established  rule,  as  regards  cross-examinations,  that  a  Counsel  iias  no 
counsel  has  no  right,  even  in  order  to  detect  or  catch  a  witness  "8*>.t  to  mislead 

.  ,  a  witness. 

in  a  falsity,  falsely  to  assume  or  pretend  that  the  witness  had 
previously  sworn  or  stated  differently  to  the  fact,  or  that  a 
matter  bad  been  previously  proved,  when  it  had  not.(w)  Indeed, ' 
if  such  attempts  were  tolerated,  the  English  Bar  would  soon 
be  debased  below  the  most  inferior  of  society. 

11.  The  counsel  who  first  examined  the  witness,  or  indeed  ii.  Of  the  re- 
according  to  the  modem  practice,  very  frequently  the  leader,  "a"""«^**»"«(*) 
after  the  cross  examination  has  been  closed,  has  a  right  to  re- 
examine him,  to  explain  any  part  of  his  cross-examination  that 

may  have  cast  any  doubt  upon  bis  evidence  in  chief,  (o)  but  not 
upon  parts  of  the  witness's  evidence,  in  chief,  upon  which  he 
was  not  cross-examined ;  because  that  would  occasion  useless 
repetition  and  ti'ouble  to  the  judge,  (o)  If,  however,  any  it^ti; 
fact  arise  out  of  the  cross-examination  the  witness  should,  on 
the  re-examination,  be  fully  questioned  respecting  it. 

12.  After  the  plaintifi*'s  counsel  has  examined  his  witness  in  13.  of  calling 
chief,  and  the  witness  has  retired  from  the  box,  more  especially  |lf  chiefTT" 
when  the  plaintifi*'s  case  has  been  closed,  his  counsel  cannot 

as  of  right  call  back  such  witness  to  answer  another  question, 
which  inadvertently  he  neglected  to  ask  in  the  first  instance, 
for  the  order  and  regularity  in  the  proceedings  might  be 
thereby  greatly  disturbed;  but  sometimes,  as  when  the  justice 
of  the  case  cannot  be  prejudiced,  the  judge  will  permit  a  wit- 
ness to  be  recalled  and  further  examined ;  {q)  and  this  even  in 
a  penal  action,  (r)  And  a  judge  may,  in  the  exercise  of  his 
discretion,  allow  additional  evidence  to  be  given  by  either 
party  at  a  later  period  of  the  cause.  (*) 


(n)  Hiil  T.  Cwmbe,  1  Stark,  Ev.  «d  edit. 
162,  163. 

(o)  See  in  general,  1  Stark.  Ev.  179. 

(p)  Id.  181. 

Iq)  Alldred  v.  Hallwell,  1  SUrk.  Rep. 
117;  1  Car.  &  P.  118;  Giles  v.  Powell, 
2  Car.  &  P.  259;  Soulby  v.  Pickford, 
2  M.  &  P.  545 ;  Tidd,  859. 

(r)  1  Car.  &  P.  206 ;  Tidd,  9lh  cd. 
859. 

(«)  Per  Bajley,  B.,  in  Williams  v. 
Davies.S  T^r.  384;  Croro.  &  M.  464, 
S.  C. ;  Giles  v.  Powell,  2  Car.  &  P.  259. 

AduiH-^  ^,  L^>r^..irt^  Lrled  iit  Leicrstcr 
tummer  assijics,  lS3t,  carum  t'nuuioji^  J, 
After  a  Mr.  Mlllfi  hod  concluded  h\$  itt- 

YOL.  ni. 


tiroouy,  defendant's  coansel  having  in- 
sisted that  plaintiff  must' be  nonsuited,  on 
the  groand  that  plaintiff  had  not  proved 
a  verbal  agreement  on  the  part  of  plain- 
tiff's deceased  partners  to  refer  to  arbi- 
trators, and  ill  particular  the  agreement 
of  Mr.  Hcygate ;  and  plaintiff's  counsel 
having  both  insisted  that  their  notes  of 
the  evidence  stated  that  Heygate  had 
been  present  repeatedly,  Taunton,  J. 
said  his  notes  did  not  state  any  such  evi- 
dence, and  that  his  notes  must  he  conclusive. 
Plaintiff's  counsel  then  requested  that 
Milb,  Lhc  iiibl^ -ili  r,  miLjlit  be  iTcallcd  ; 
but  Tuiulton,  J.  re  1  used  J.  Siiyjing  he  ctmld 
nat  allkiw  a  >vitiit'»»^  uftcr   be  had  b^q 

3  m 
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OF  THE  TRIAL 


CHAP.  XXIX. 

Trial  and  its 

Incidents. 

13.  Acquittal 
of  one  of  seve- 
ral defendants 
at  the  close  of 
plaintiff's  case. 

(0 


13.  The  improper  practice  of  joining  seTeral  persons  as  de- 
fendants, with  a  view  to  exclude  the  evidence  of  either  agunst 
the  plaintiSy  has  been  materially  repressed  by  the  3  &  4  W.  4, 
c.  42,  entitling  an  acquitted  defendant  to  costs  in  every  descrip- 
tion of  personal  action ;  but  still  instances  of  such  imprope 
practice  may  again  occur,  and  in  that  case  the  defeodaai'f 
counsel  may  forcibly  impress  the  injustice  of  the  attempt  opao 
the  jury,  so  as  to  prejudice  the  plaintifPs  case.  The  praeliee 
has  been  thus  laid  down,  viz.  that  if  no  evidence  wh^Ue^er  has 
been  given  against  the  person  so  improperly  made  definidaiit, 
he  may  be  acquitted  immediately  the  plaintiff  has  closed  ha 
case,  and  may  then  be  examined  as  a  witness  on  behalf  of  tfae 
other  defendants ;  but  if  there  be  any  even  the  sUghiesi  eri- 
dence  to  charge  one  defendant,  he  cannot  be  acquitted  imiae- 
diately,  so  as  to  enable  him  to  give  evidence  for  the  others,  bm 
the  case  must  go  altogether  to  the  jury;  (tf)  and  that  the  ac- 
quittal of  one  of  several  defendants  is  not  a  matter  of  right 
which  the  defendant's  counsel  can  claim ;  it  being  diacretionarv 
with  the  judge  at  nisi  prius  whether  he  will  direct  the  acqinttai 
of  the  defendants,  against  whom  there  is  no  evidence,  at  die 
close  of  the  plaintiff's  case,  for  the  purpose  of  making  tbea 
witnesses  for  the  co-defendants,  (x)  But  in  two  late  cases  upon 
this  question  it  was  stated,  that  *'  the  new  nde  with  respect  to 
defendants,  not.  fixed  by  the  evidence,  is,  that  the  Terdkt  m 
their  favour  is  to  be  taken  at  the  end  of  the  plaintiff^s  case,(jri 
after  which  the  other  defendants  are  entitled  to  call  the  ac- 
quitted defendant  as  a  witness  in  their  favour.  And  Parke,  J^ 
said,  **  It  has  been  settled  by  the  unanimous  opinion  of  the 
^'judges,  that  if  there  be  no  evidence  against  any  one  defend- 
''  ant,  at  the  conclusion  of  the  case  on  the  part  of  the  pfauiidff, 
"  such  defendant  is  to  be  acquitted ;  so  that  all  defendants  sot 
'^  fixed  by  the  plaintiff's  evidence  are  to  be  acquitted  before 
**  any  part  of  the  defence  is  gone  into.  This  was  the 
^'mous  opinion  of  all  the  judges;  before  that,  there 
**  discrepancy  in  the  practice."  («)  Where  an  action 
brought  against  several  defendants,  and  before  the  trial  it 


was  a 


where  the  shoe  pinched,  to  be  re-exa- 
mined, unless  the  defendant's  counsel 
consented,  which  thej  declining,  plaintiff 
was  nonsuited.  On  motion  to  set  aside 
nonsuit,  and  for  anew  trial,  Lord  Abinger 
and  the  other  barons  declared  that  it  was 
in  the  breast  of  a  judge  to  permit  a  wit- 
ness to  be  re-called  ;  and  I  hey  granted  a 
new  trial  only  on  payment  of  costs. 


(0  See  in  general,  Tidd.  861. 

(ii)  Tidd,  9th  ed.  861 ;  Ptoakc  Et. 
5th  ed.  148,  149;  1  Phil.  £▼.  6tfa  ed.  A 

(x)  Tidd,  9th  ed.  861.  and  cmo  Am 
cited. 

(jr)  Ptfr  Bosanqaet,  J.»  to  RmmM  r. 
TtideTt  6  Car.  &  P.  418. 

(s)  Ckiid  V.  Ckamherlm,  6  Cv.kf 
215,  1  Mood.  &  a. 318,5. a 
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Agreed  with  one  of  them  that  no  evidence  should  be  offered  CHAP.  xxix. 
Against  him,  because  he  would  be  wanted  as  a  witness  for  the  ^"^Jidihts"* 

plaintiff,  and  he  attended  the  trial  for  that  purpose,  and  yet  

t;lie  verdict  was  taken  against  him  with  the  other  defendants, 
And  the  plaintiffs  afterwards  became  bankrupts,  the  Court  set 
aside  the  verdict,  though  the  plaintiff's  assignees  resisted  the 
Application,  (a) 


14.  When  the  plaintiff's  counsel  have  closed  the  evidence  14.  The  speech 
in  support  of  the  opening  speech,  the  leading  counsel  for  the  antVcoumlel." 
Defendant  in  his  turn  is  to  address  the  jury.    This  also  ne-  i.  What  in  ge- 
cessarily  varies  according  to  the  circumstances  of  each  case,  "^"^^ 
and  the  experience  and  judgment  of  the  counsel.    When  a 
full  defence  is  to  be  made  as  well  by  speech  as  by  evidence^  the 
course  of  proceeding  usually  is  for  the  defendant's  leader,  after 
a  few  prefatory  remarks  on  the  plaintiff's  claim,  and  the  weak- 
ness in  any  evidence  adduced  in  its  support,  to  state  fully  the 
several  grounds  of  defence,  and  the  evidence  in  support  of  it; 
and  then  assuming  that  the  defence  will  at  least  in  part  be 
proved,  a  comparative  view  of  the  two  cases  and  evidence  on 
each  side  is  to  be  taken,  and  an  impressive  argument  urged 
that  the  latter  should  preponderate ;  and  then  the  evidence  for 
the  defendant  will  be  given. 

But  the  leading  counsel  for  the  defendant  is  very  frequently  2.  Considen- 
required  to  exercise  a  very  nice  and  difficult  discretion  in  the  ^J*thc'Tefcnd. 
conduct  of  the  defence,  and  principally  whether  he  shall  give  ant's  counsel 
evidence,  which  always  entitles  the  plaintiff's  counsel  to  what  fence  wTdaiU*" 
is  termed  the  general  reply,  or  whether,  in  order  to  avoid  the  evidence. 
effect  of  such  reply  upon  the  judge  or  jury,  he  shall  decline 
giving  any  evidence,  and  rely  only  upon  his  own  speech.    Some- 
times the  defendant's  counsel  undervalues  his  own  case  and 
evidence,  and  not  unfrequently  he  either  overrates  the  talent 
of  his  opponent,  and  will  therefore  decline  offering  evidencef 
to  the  mortification  of  his  client,  who,  if  the  verdict  should  be 
unfavourable,  will  be  apt  to  insist  that  if  evidence  had  been 
given  for  him  he  would  have  obtained  the  verdict.    It  is  diffi- 
cult, if  not  impracticable,  to  state  any  absolute  universal  rule 
upon  this  subject. 

It  is  in  general  considered  that  if  the  case  of  the  plaintiff  be  The  practice  in 
doubtful  in  law  or  fact,  and  has  not  been  very  clearly  proved  cases  of  this 


nature. 


(d)  Btomfidd  r*  Bhh,  2  Dowl.  t$r. 
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904  OF  THE  TRIAI. 

CHAP.  XXIX.  in  evidence,  then,  unless  a  very  strong  and  new  ground  of  de- 
Trial  and  its  fence,  with  Unquestionable  evidence,  be  stated  in  the  brief,  the 

&NCIDBNTB 

most  prudent  course  is  not  to  give  any  evidence,  but  for  the 

defendant's  counsel  to  address  the  judge  and  jury  with  his 
utmost  force  upon  the  weakness  of  the  plaintiflTs  case  as  it 
already  stands  upon  his  statement,  and  the  evidence  in  suppoit 
of  it.  But  if  the  case,  as  it  already  stands,  very  mamfesUy 
preponderates  in  favour  of  the  plaintiff,  and  must,  unless  maie- 
rially  altered  by  evidence,  be  decided  in  his  favour,  and  the 
brief  for  the  defendant  states  evidence  that  will  in  all  probabi- 
lity turn  the  scale  in  favour  of  the  defendatd,  then  his  counsel 
should  not  shrink  from  the  consequences  of  any  reply,  espe- 
cially when  it  may  be  important  to  the  defendant's  character  or 
feelings  to  clear  up  any  ambiguity,  but  should  fully  state  and 
prove  his  case,  anticipating  and  answering,  and  showing  tfie 
insufficiency  of  the  probable  reply,  (i) 

In  cases  of  the  least  doubt,  ue.  which  of  the  two  courses  sbould 
be  pursued,  unquestionably  that  most  satisfactory  to  the  dieBt 
is  to  have  the  whole  case  thoroughly  investigated,  and  ikejmrg 
will  in  general  expect  it,  or  conclude  that  the  merits  wiO  mot 
bear  further  investigation,  and  will  find  their  verdict  accord- 
ingly, (b)  It  has  been  well  remarked,  that  the  practice  of  a 
defendant's  counsel  declining  to  call  evidence  for  fear  of  pving 
the  reply,  is  attended  with  considerable  inconvenience,  inas- 
much as  it  frequently  excludes  from  the  view  of  the  Court  and 
jury,  circumstances  which  might  materially  assist  them  in  attain- 
ing to  a  correct  conclusion  in  law  and  fact,  (c)  and  hence  the 
jury  may  fairly  draw  an  unfavourable  conclusion  against  the 
party,  who  cannot  venture  to  trust  them  with  the  full  particu- 
lars of  his  case,  and  by  his  line  of  defence  appears  to  expect 
an  advantage  to  result  from  obscurity  and  want  of  full  disclo- 
sure; and  although  experience  has  established  that  some 
leaders,  from  their  superior  talent,  have  occasionally  bad  too 
much  influence  with  a  jury,  yet  a  leader  for  the  defendant 
ought  to  refute  the  supposition  that  it  is  in  vain  to  struggk 
against  that  influence,  but  he  should,  by  the  ability  and  &mrgj 
of  his  observations,  and  the  judicious  selection  of  reaDy  im- 
portant evidence  for  the  defendant,  anticipate  that  notwith- 
standing the  power  of  the  reply,  the  judge  will,  by  his  impiet- 
sive  observations  to  the  jury,  dispel  all  prejudice,  and  hmg 


(6)  Some  years  experience  and   con-  gemral  draw,  has indiiced  me  to < 

venation  with  many  special  and  common  in  favour  of  the  bolder  line  of  dc( ._, 

jurors  in  Court,  in  order  to  ascertain  their  most  cases  even  of  reasoiial»ie  doabt.^ 
nolims  as    to  the   inferences  jurors    in         (c)  1  StarUe  on  Ev.  t  ed.  S6»,  b.  (A'i 
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AND  ITS  INCIDENTS.  905 

them  back  to  a  cool^  dispassionate,  and  impartial  decision  upon  CHAP.  xxix. 
the  points  upon  which  their  just  verdict  ought  to  turn.  ^  w^tnesbesV* 

It  may  be  admitted  that  the  counsel  for  the  plaintifF,  in  anti- 
cipating  the  evidence  he  expects  will  be  g>v#n  for  the  defend- 
ant, labours  under  even  greater  difficulty  than  the  leader  for 
the  plaintiff  in  stating  in  anticipation  his  evidence,  because  he 
can  have  no  reply  explanatory  of  the  evidence  after  it  has  been 
actually  given,  as  the  counsel  for  a  plaintiff  has ;  and  for  that 
reason,  if  he  resolve  to  give  evidence,  he  must  be  very  fuU  and 
impressive,  always  recollecting  that  he  speaks  subject  to  the 
risk  of  the  plaintiff's  counsel  commenting  on  any  discrepancy 
between  his  statement  of  the  defence  and  the  expected  evi- 
dence and  that  afterwards  really  given.  He  may,  however, 
by  anticipation,  avert  any  unfavourable  conclusion,  by  observ- 
ing on  the  known  difficulty  in  ascertaining  evidence  before  a 
trial,  especially  where  a  defendant  has  with  propriety  avoided 
any  tutoring  of  witnesses. 

As  regards  technical  or  legal  objections  contrary  to  the  merits  as  to  taking 
or  justice  of  the  case,  as  they  frequently  prejudice  a  jury,  they  i«gal  objections, 
should  be  taken  with  great  precaution  ;  and  yet  if  not  noticed, 
the  client  might  afterwards,  on  a  motion  for  a  nonsuit  or  new 
trial,  lose  the  benefit  of  the  objection.  In  defending  an  indict- 
ment for  peijury,  as  a  learned  judge  declared  that  it  is  the  duty 
of  the  defendant's  counsel  to  take  all  supposed  objections ^  it 
may  be  assumed  that  at  least  in  such  a  case  the  judge  will 
direct  the  jury  that  they  are  not  to  be  prejudiced  by  that 
course  of  defence,  (c/)  And  as  regards  a  civil  action,  the  de- 
fendant's counsel  may  take  upon  himself  the  demerit  of  tech- 
nical objections,  and  take  them  in  the  early  part  of  his  address 
and  close  the  same  with  a  reliance  upon  the  merits,  though 
he  does  not  consider  himself  authorized  to  lose  sight  of  the 
legal  objections. 

In  actions  for  debts,  when  it  is  possible  that  the  learned 
judge  would  otherwise  give  the  plaintiff  liberty  to  issue  execu- 
tion immediately  or  very  shortly  after  the  trial,  in  pursuance  of 
the  authority  of  stat.  1  W.  4,  chap.  7,  sect.  2,  it  may  be  expe- 
dient to  open  and  cursorily  prove  facts  that  would  probably  in- 
duce him  not  so  to  expedite  the  execution,  {e) 

If  the  defendant's  counsel  has  resolved  not  to  give  any  evi-  s.  When  no 
dence  nor  to  call  witnesses,  he  must  then  cautiously  abstain  new'iSltn 
from  stating  that  any  new  facts  exist,  or  that  he  can  prove  so  favour  of  dc- 
and  so  ;  for  if  he  do,  although  he  afterwards  abstain  from  giv-  i^  mtSe. 


(d)  Bsx  V,  5*awW,  6  Car.  &  P.  490.  (e)  See  further,  poUt  as  to  execution^ 
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906  OF  THE  TRIAL 

CHAP.  XXIX.  ing  evidence,  it  is  in  the  discretion  of  the  judge  to  allow  the 
^iLciDEHTfl"'  plaintiff  to  reply  on  such  unsupported  sUtement,  lest  it  mi^ 
prejudice  the  jury  in  their  not  distinguishing  between  state- 
ment and  evidence..  (/) 

Nor  will  a  judge  permit  the  defendant's  counsel  to  make  what 
has  been  figuratively  termed  a  speech  ^^Aiiijf /or  the  verHet^  as 
stating  that  he  will  go  fully  into  the  defence  or  call  witnesaea, 
or  intimate  a  long  protracted  defence,  unless  the  jury  are 
already  prepared  to  find  their  verdict  against  the  plaintiff,  <m 
the  ground  that  he  has  not  made  out  any  case,  and  that  he,  the 
counsel,  is  anxious  to  save  time  by  their  shortening  the  cause 
and  immediately  finding  for  the  defendant,  (g) 

When  affirmative  pleas  of  justification  are  put  on  the  reoaid 
with  the  general  issue,  the  plaintiff's  counsel  may,  if  he  please, 
4iot  only  prove  the  facts  of  the  declaration,  but  also  may,  in  the 
first  instance  and  before  the  defendant's  case  is  gone  into  at  aB, 
go  into  any  evidence  which  tends  to  negative  the  justifiea- 
tion,  or  he  may  content  himself  with  proving  the  trespass  under 
the  general  issue,  and  then  close  his  case,  leaving  the  defend- 
ant to  make  out  his  justification  as  he  can,  and  afterwards  go 
into  evidence  in  reply  as  to  the  justifications.  But  if  the  plain- 
tiff's counsel,  knowing  by  the  pleas  what  the  defence  is  to  be, 
close  his  case  and  trusts  to  evidence  in  reply,  he  is  to  be  re- 
stricted to  such  evidence  as  goes  exactly  to  answer  the  ease 
proved,  or  attempted  to  be  proved,  by  the  defendant  in  support 
of  the  justification,  and  he  cannot  be  allowed  to  go  beyond 
it.  (A)  And  it  was  held  that  in  an  action  for  a  libel,  when  the 
general  issue  has  been  pleaded,  and  also  special  pleas  of  justi- 
fication, the  plaintiff  may  in  the  outset  give  all  the  evidence  he 
intends  to  offer  to  rebut  such  justification,  or  he  may  do  so  in 
reply  to  evidence  produced  by  the  defendant,  but  he  is  not  en- 
titled to  give  part  of  such  evidence  in  the  first  instance,  and  to 
reserve  the  remainder  for  reply  to  the  defendant's  case,  (i) 

However  doubtful  a  point  of  law  may  be  in  favour  of  the 
defendant  as  to  the  whole  or  a  part  of  the  plaintiff's  claim,  or 
in  reduction  of  damages,  it  may  be  useful  for  his  counsel  to 
urge  it  strenuously,  not  only  because  it  may  induce  a  verdiet 
for  less  amount,  {k)  but  also  because  it  may  probably  induce 
the  judge  to  refuse  an  immediate  execution. 

(/;  Ctirar  v.  Soda,  1  Moody  U  M.         (h)  Per  litUedale^J.PteipMirtv.SftM- 
BS  ;  3  Car.  &  P.  10,  S.  C. ;  Rex  v.  Big-  land,  1  Car.  &  P.  447. 
nold,  1  D»wl.  &  Ry.  59  ;  4  Dowl.  &  Rj.  (t)  Brousn  v.  Murray,  R^.  «c  M.  t54. 
70;  and  MS.;  1  Stark.  £v.  366.                      (fc)  At  ia  HoUvm  ▼.  Latun,  6  Car.& 

(g)  Moriatty  v.  Brwh,  6  Car.  &  P.  P.  726. 
684. 
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!«/.  Ill  an  actiuu  against  several/  ae/enaanis,  unless  i/ief/  nave 
pleaded  separately ^  it  seems  to  be  an  invariable  rule  that  one 
counsel  only  can  address  the  jury  for  all  the  defendants ;  though 
if  they  have  separately  retained  counsel,  one  counsel  for  each 
defendant  may  cross-examine  every  witness,  {rn)  But  if  the 
several  defendants  have  appeared  separately  by  different  attor- 
nies,  and  also  pleaded  separately ^  then  one  counsel  for  each 
has  a  right  to  address  the  jury  as  well  as  cross-examine  wit- 
nesses, (n)  Formerly  it  was  held  that  the  right  to  several 
speeches,  or  even  cross-examinations^  only  applies  when  several 
defendants  have  defences  different  or  distinct  from  each  other; 
and  that  if  they  all  rely  on  the  same  ground  oi  defence,  only  one 
counsel  can  be  heard  to  address  the  jury,  and  only  one  counsel 
can  examine  each  witness  upon  the  part  of  the  defendants,  id 
the  same  manner  as  if  they  had  appeared  and  defended  jointly.(o) 
And  in  ejectment  when  several  defendants  defended  in  the 
same  right,  but  by  different  counsel,  it  was  held  that  only  one 
counsel  could  address  the  jury,  though,  each  defendant  might 
adduce  separate  evidence.  (/?)  And  in  trover,  where  two  de- 
fendants defended  by  the  same  attorney,  and  in  the  same  in^ 
ierest,  but  on  the  trial  one  appeared  by  counsel  and  the  other 
in  person,  Tindal,  C.  J.  held,  that  the  counsel  only  was  entitled 
to  address  the  jury,  though  both  he  and  the  defendant  appearing 
in  person  might  cross-examine  the  witnesses,  (q)  But  the  pro- 
priety of  these  qualifications  of  the  rule  may  be  questionable, 
because  it  frequently  occurs  that  although  the  general  ground 
of  defence  may  be  the  same — as,  for  instance,  a  denial  of  part- 
nership between  the  defendants,  or  joint  Uability  as  such — yet 
one  or  more  of  the  defendants  may  suspect  collusion  between 
the  plaintiff  and  another  defendant, — and  the  particular  ground 
or  miode  of  establishing  the  negative  of  a  partnership  may  be 
stronger  for  one  defendant  than  the  others,  and  it  may  be  in- 
discreet to  communicate  such  ground  and  evidence  to  the  attor- 
ney for  the  other  defendant ;  and  therefore  Parke,  B.  in  Ridg- 
way  V.  Phillips  and  others,  (r)  appears  to  have  considered  that 
the  practice  acted  upon  in  the  above  nisi  prius  cases  was  not 
calculated  to  further  the  ends  of  justice,  and  that  when  several 


CHAf.XXlX. 

Tkial  and  its 

Incidenti. 

15.  Of  several 
defendants  de- 
fending sepa- 
rately, and 
counsel  for  each, 
and  several 
speeches  for 
each.(0 


(0  See  in  general  Tidd,  9  ed.  860; 
1  Arch.  K.  B.  4  ed.  3^7 ;  1  Arch.  C.  P. 
169. 

(m)  Per  Tindal,  C.  J.  in  Bishop  ▼.  Bry- 
ant, 6  Car.  &  P.  485. 

(n)  lUdgway  v.  Phillips  and  another, 
1  Crom.  M.  &  Ros.  415,  3  Dowl.  154, 
S.C. 

(o)  Chippendale  j*  Mmsortt  4  Campb. 


174 ;  but  see  Ridgway  v,  Phillips,  iCromp* 
M.  &  Ros.  417. 

(p)  Doe  ▼.  Tindal  and  others,  1  Mood. 
&  Mai.  314 ;  3  Car.  &  P.  565,  S.  C. 

(q)  Perring  v.  Tucker  and  another,  1 
Mood.  &  Mai.  391. 

(r)  Ridgway  ▼.  Phillips,  1  Crom.  M.  & 
Ros.  417  ;  3  Dowl.  154,  S.  C;  and  sec 
Rex  V,  Williams,  3  Smrk.  Rep.  16J. 
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CHAP.  XXIX.  defendants  have  appeared  by  several  attornies,  and  j^emdtd 
^"ncidemts!^'  separately,  several  speeches  and  cross-examinations  for  each 
ought  to  be  allowed. 

In  ejectment,  although  a  landlord  and  tenant  defended  hj 
different  attornies,  and  had  different  counsel,  yet,  as  it  appemied 
that  the  tenant  claimed  no  title  but  what  he  derived  from  the 
landlord,  the  judge  on  the  trial  refused  to  allow  more  than  cm 
counsel  to  address  the  jury  for  the  defence,  though  the  party's 
counsel  who  did  not  address  the  jury  was  permitted  to  ctoss- 
examine  and  also  to  call  witnesses;  but  the  practice  in  that 
case  is  now  questionable,  (s) 

Of  the  evidence  With  respect  to  evidence  on  the  behalf  of  a  defendant  or 
Inur^nd  pu"inl  defendants,  the  rules  respecting  it  have  been  anticipated.  If 
tiff's  cross-ex-  the  affirmative  of  all  the  issues  be  on  the  defendant,  then  we 
thereof.  hsLwe  Seen  that  his  leading  counsel  is  to  begin ;  (t)  and  he  is  first 

to  exhaust  all  the  evidence  in  support  of  his  case,  and  which 
will  then  be  considered  evidence  in  chief,  and  subject  to  the 
same  rules  as  to  the  modes  of  examination  as  when  the  plaintiff 
begins,  and  as  we  have  already  considered ;  (u)  and  the  pUio- 
tiff's  counsel  has  then  the  right  to  cross-examine  the  defend- 
ant's witnesses,  subject  to  the  rules  before  mentioned,  which 
we  need  not  here  repeat,  (x) 

16.  Of  examin-  16.  We  have  secH  that  leading  questions  are  objectionaUe 
ing  witnesses  in  ^q^  Q^jy  jj^  examinations  in  chief,  but  even  in  cross-examina- 

direct  contra-        ,  •'  ' 

diction  of  the  tions.  (t/)  In  some  cases,  however,  they  are  permitted  as  afanost 
viou8°witnclalM.  ^Indispensable,  as  where  a  witness  in  chief  has  sworn  to  a  certain 
fact  or  to  a  certain  conversation,  and  another  is  called  fer  the 
purpose  of  contradicting  him ;  and  when  it  is  clearly  esta- 
blished in  practice  that  the  latter  witness  may  be  asked  directly 
whether  that  fact  or  such  conversation  ever  took  place,  statiof 
to  him  the  very  words  previously  sworn,  (z)  Indeed  when  a 
witness  has  sworn  positively  to  a  fact  or  conversation  when 
giving  evidence  in  chief,  it  is  usual  for  the  opponent's  counsd 
to  take  a  note  of  the  precise  words  he  uses,  and  in  cross- 
examination  to  intimate  to  him  that  there  are  others  who  wiU 
prove  the  contrary, — and  then  to  ask  him,  whether  he  wiD 
venture  to  repeat  the  same  story, — then  reading  to  him  the 


(<)  Doe  V.  Tiitdale  and  another,  1  Mood.  (()  AnU,  872  to  876. 

&Mal.  314;    3  Car.  &  P.  565,  S.  C,  ^a)  Ant€,%90. 

But  note,  that  case  was  decided  before  {x)  Ante,  897. 

Ridgtoay  v.  Phillipt  and  others,  1  Mood.  (y>  Ante,  89S  to  896,  890. 

&  Mai.  417  ;  3  Dowl.  154,  S.  C;  ante,  (t)  Courteen  t.  Ttuee,  1  Canpb.  ILtf. 
907,  note  (r). 
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AND  ITS  INCIDENTS.  909 

very  words  he  had  sworn,— and  afterwards  in  due  order  to  call  CHAP.  xxix. 
the  witness  to  contradict  him,  and  to  bring  the  latter  directly  to  ^"i^ciMOTsr* 

the  same  occurrence  or  conversation,  and  ask  him,  in  the  fi>ery  

words  of  the  previous  witness,  whether  such  a  fact  or  conversa- 
tion occurred ;  and  yet  jurors  have  declared,  that  unless  some 
other  evidence  has  been  given  to  discredit  the  witness  in  chief, 
they  attach  more  weight  to  a  contradiction  elicited  by  a  less 
leading  mode  of  examining  the  witness. 

17.  In  all  cases,  after  the  speech  and  evidence  of  the  defend-  ir.Ofthepiain- 
ant's  counsel,  and  before  a  plaintiff's  counsel  replies,  he  may  pro-  givinJ^^i^cncc 
duce  evidence  to  disprove  any  part  of  the  defence  set  up  by  the  '"  "P^y.  •"d  of 
defendant,  but  not  evidence  merely  to  strengthen  or  confirm  the  aminationsr' 
plaintiff's  original  case.     On  such  fresh  evidence  on  the  part  8P««chcs,  and 

,  ,  ,*  proccediDgs 

of  the  plaintiff  the  defendant's  counsel  has  a  right  again  to  thereon, 
address  the  jury,  but  his  observations  must  be  confined  to  the 
evidence  thus  last  given  by  the  plaintiff,  and  the  reply  of  the 
plaintiff's  counsel  is  then  to  close  the  case. 

Where  the  defendant's  counsel  after  his  speech  gives  evi- 
dence not  only  to  impeach  the  plaintiff's  case  but  also  in  sup- 
port of  an  entire  new  case,  in  defence  the  plaintiff  is  of  right 
entitled  to  controvert  the  latter  by  evidence ;  after  which  the 
defendant's  counsel  may  make  observations  on  the  last-men- 
tioned evidence  of  the  plaintiff,  but  in  so  doing  he  must  confine 
himself  to  the  same,  and  cannot  comment  on  the  original  case 
or  evidence  of  the  plaintiff,  because  he  has  already  observed 
upon  the  same,  or  had  the  opportunity  in  proper  time  of  so 
doing.    In  such  a  case  the  plaintiff  has  the  general  reply,  (c) 

18.  In  considering  which  party  is  to  begin^  we  necessarily  is.  Of  the  Re* 
anticipated  many  of  the  rules  relative  to  the  reply.     In  ordinary  jJuiwIeCd)  *'* 
cases,  where  the  plaintiff  begins,  if  the  defendant  do  not  ad- 
duce any  evidence,  nor  open  any  facts  as  capable  of  proof,  the 

plaintiff  in  a  civil  action  is  not  entitled  to  any  reply,  though  he  is 
entitled  to  comment  upon  any  legal  authority  quoted  by  the  de- 
fendant's counsel  in  his  speech,  (e)  But  if  the  defendant's  coun- 
sel adduce  any  evidence,  then  the  plaintiff's  counsel  is  entitled  as 
o{  right  to  the  reply ;  as  if  the  defendant  prove  a  payment  dis- 
puted by  the  pleadings  even  by  producing  the  particulars  of  the 
plaintiff's  demand ;  (/)  and  even  if  the  defendant's  counsel  state 

a)  Rex  V,  Hilditch,  5  Car.  &  P.  299.       1  Arch.  K.  B.  4  cd.  SSf. 

Arcb.  K.  B.  S3t2,  SS3.  (e)  Fairlk  v.  Dtntan,  3  Car.  &  P.  103. 


I  Stark.  Ev.  384;  Meagoe  r.  Simmons,         (/)  Rymer  t.  Cook,  I  Mood.  &  MaJ. 
3  Car.  &  P.  76.  8& 

(i)  See  in  general  Tidd,  9  ed.  858 ; 
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CHAP.  XXIX.  th^^  ^^  ^^aU  prove  certain  facts,  and  do  not  afterwards  eafl 
Trial  amd  its  evidence  to  prove  the  same^  or  if  he  open  facts  but  call  no  eti- 

^  dence,  though  a  reply  is  not  in  practice  a  strict  right,  y^  the 

judge  may  in  h»  discretion  permit  the  plaintiff's  counsel  to 
riply,  lest  any  prejudice  should  remain  upon  the  jury  in  cons^ 
quence  of  the  counsel's  statement.  (^)  But  the  de&ndanfs 
counsel  merely  reading  and  commenting  upon  parts  of  a  book 
already  in  evidence  will  not  entitle  the  plaintiff  to  a  reply.  (A) 
Sometimes  a  defendant's  counsel  will  avoid  this  consequence  of 
a  direct  statement  and  the  risk  of  reply  by  merely  suggesiitig 
to  the  jury  the  probability  of  a  supposed  st€Ue  of  facts  hammg 
existed  prejudicial  to  the  plaintiffs  and  showing  why  the  de- 
fendant may  nevertheless  be  unable  to  prove  the  same,  but 
which  the  jury  may  suppose  and  give  equal  effect  to. 

Before  the  plaintiff's  counsel  replies,  he  may  produce  evi- 
dence to  disprove  any  part  of  the  defence  set  up  by  the  defieod^ 
ant,  but  it  must  be  new  evidence,  not  merely  confirmatory  of  the 
original  case ;  (t)  and  on  such  fresh  evidence  the  defendant's 
counsel  is  entitled  to  comment,  but  his  observations  must  be 
strictly  confined  to  the  same,  excepting  as  regards  the  applica- 
tion of  such  new  evidence  to  the  previous  evidence ;  and  finally 
the  plaintiff's  counsel  is  to  reply  on  the  whole  case,  {k) 

If  the  defendant's  counsel,  in  consequence  of  all  the  aflirma- 
tive  issues  being  on  him,  has  begun,  (except  in  cases  of  injuries 
to  the  person,)  then,  if  the  plaintiff  afterwards  calls  evidence  in 
answer  to  the  defendant's  case,  the  defendant's  counsel  is  enti- 
tled to  the  general  reply.  (I) 

Of  Voimitarj         If  the  plaintiff's  counsel,  after  hearing  the  arguments  and 
Nonsoiu.  evidence  on  both  sides,  perceives  that  the  judge  and  jury  are 

decidedly  against  the  plaintiff,  or  he  apprehends  that,  owing 
to  the  absence  of  material  evidence,  it  is  probable  that  he 
will  be  able,  on  a  future  occasion,  to  establish  a  better  case, 
he  usually,  at  this  stage,  elects  to  be  nonsuited;  but  if  the 
case  be  not  capable  of  improvement,  and  there  is  any  chance 
of  obtaining  a  verdict  for  the  plaintiff  or  the  vrithdrawing 
of  a  juror,  (so  that  each  party  may  pay  his  own  costs),  he 
does  not  interfere.  A  nonsuit  must  always  be  voluntary,  i.  e. 
by  the  plaintiff's  counsel  submitting  to  the  same  or  not  ap- 


{g)  Aex  V.  Bigndd,  4  DowK  &  R.  70;  (h)  Putien  v.  White,  S  Car.  &  P.  4S^ 

Crtrar  v.  Sodo,  1  Mood.  &  Mai.  8.5;  3  (i)  JRtr  v.  HUdiUh,  5  Car.  &  P.  t99. 

Car.  &  P.  10.    So  in  criminal  cases,  an<  (k)  Id.  ikid, ;  t  Arch.  K.  B.  35^ 

kss  the  defendant  defend  in  person,  see  (i)  Tidd,  9  ed.  859. 
Bt9  T.  BignM,  4  Dowl.  &  RjL  70. 
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pearmg,  ana  in  no  case  can  n  ne  aayerse  or  wiinoui  impnen  c;tiAr.  jljlul. 
consent,  (m)  '''l:o^^:r"' 

19.  The  learned  Judge  then  proceeds  to  sum  up  (as  it  is  i9.  Of  the 
termed)  to  the  jury,  and  which  the  leading  counsel  in  particular  "{,"pf^nd  oTh!pr°^ 
is  attentively  to  observe,  as  it  may  be  necessary,  whilst  the  incidental  pro- 
judge  proceeds,   or  at  least  at  the  conclusion  of  his  sum-  ^^  *"^'* 
ming  up,  to  call  his  attention  to  any  material  omission  or  mis- 
statement of  fads  or  law  that  might  mislead  the  jury  and  pre- 
judice the  client,  and  so  as  to  afford  the  judge  an  opportunity 
of  correcting  his  remarks  before  the  jury  have  been  directed  to 
consider  their  verdict.     The  junior  counsel  and  attornies  on 
each  side  are  equally  bound  to  observe  the  summing  up ;  and 
if  either  perceive  any  defect,  he  should  immediately  commu- 
nicate the  same  to  the  leader ;  for  all  objections  should  be  made 
through  him. 

In  summing  up,  the  learned  judge  concisely  states  the  pre-  Outline  of  a 
cise  issues  joined  between  the  parties,  and  the  affirmative  or  *"™"*""8  "P- 
negative  of  which  the  'jury  must  now,  since  the  recent  rules, 
expressly  find  by  their  verdict  (though  by  the  directions  of  the 
judge,  on  the  trial  of  sl  feigned  issue ,  or  in  case  of  a  variance 
on  the  trial  of  any  issue,  under  the  3  &  4  W,  4,  c.  42,  s.  24, 
the  jury  mat/  find  the  fads  according  to  the  evidence,  and 
without  regard  to  the  terms  of  the  pleadings  or  issue.)  The 
judge  then  states  the  substance  of  the  plaintiff's  claim  and  of 
the  defendant's  grounds  of  defence.  He  then,  from  his  notes, 
(sometimes  reading  them  verbatim)  states  the  evidence  adduced 
for  each  party,  pointing  out  as  he  proceeds  to  which  material 
question  or  issue  this  or  that  particular  part  of  the  evidence  may 
apply,  and  commenting  occasionally  on  the  nature  of  the  evidence 
and  circumstances  which  attach  credit  to  it.  If  any  question  of 
law  be,  as  is  frequently  the  case,  mixed  up  with,  or  applicable  to, 
questions  of  fact,  he  states  the  rule  of  law  according  to  which 
the  jury  ought  to  decide,  and  informs  them  that  they  are  par- 
ticularly to  decide  upon  the  credibility  of  the  evidence  and 
witnesses,  though  he  will  probably  observe  upon  the  manner 
and  conduct  of  each,  so  as  to  assist,  if  not  in  a  degree  influence 
the  jury  in  their  decision  upon  credibility,  (ri)  When  he  states 
positions  of  law,  he  speaks  authoritatively,  and  as  the  jury  are 
bound  to  decide.  When  he  observes  on  credibility,  he  is 
merely  an  unbiased  adviser  of  superior  knowledge  and  expe- 
rience, and  consequently  his  observations  and  reasoning  on 
credibility  and  other  subjects  are  entitled  to  the  greatest  weight. 

(m)  DtfiMT  ▼.  Purdmy,  4  Nev.  U  Mao.         (n)  3  Bia.  Com. 
6S3,  -  47S. 
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CHAP.  XXIX*  In  an  action  for  a  libel^  he  will  inform  the  jury  that  they  are 
"iNciDwn-s^*  <^"ty  ^  consider  whether  the  publication  and  the  innuendoes 
have  been  proved,  and  are  not  to  decide  whether  or  not  the 
matter  he  libellous,  that  being  matter  of  law,  on  which  the 
judge  is  to  decide,  and  that  he  is  of  opinion  that  the  pubfi^- 
tion  is,  in  point  of  law,  libellous,  and  that  malice  must  be  m- 
f erred,  and  that  they  are  bound  to  find  for  the  plaintiff  accord- 
ingly, if  they  are  of  opinion  that  the  defendant  published  the 
libel,  and  in  the  sense  imputed  in  the  declaration,  (o)  So  in  an 
action  for  a  malicious  prosecution,  the  judge  is  to  state  to  the 
jury  his  opinion  in  point  of  law,  whether  or  not  there  vas 
probable  cause  for  the  previous  proceeding  complained  o^  after 
which  (as  the  question  of  probable  cause  is  a  mixed  proposidoa 
of  law  and  fact)  the  jury  are  to  find  their  verdict  upon  the 
whole  matter,  nevertheless  giving  full  weight  to  the  judge's 
observations  upon  the  law.  (jp) 

When  there  are  several  distinct  issues,  or  it  may  be  material 
to  have  separate  findings  on  different  parts  of  the  case,  as 
some  damages  upon  one  count  for  a  libel,  and  other  damages 
on  another  count,  the  learned  judge  may  direct  the  jury  ac- 
cordingly ;  and  as  to  the  form  of  their  finding  in  the  affirmative 
or  negative  on  different  parts  of  the  record,  (q)  So  if  in  an  ac- 
tion of  trespass  for  false  imprisonment,  occasioned  by  the  charge 
of  the  defendant,  and  partly  occurring  before  the  plaintiff  was 
taken  before  a  magistrate,  and  partly  afterwards,  if  it  be  insbted 
by  the  defendant's  counsel  that  he  is  not  liable  in  that  form  of 
action  to  pay  any  damages  for  the  imprisonment  under  the 
directions  of  the  magistrate,  the  judge  will  direct  the  jury  to 
find  their  damages,  if  any,  separately  in  respect  of  each  part  of 
the  imprisonment;  so  that  the  question  of  legal  liability  for 
the  subsequent  imprisonment  may  be  reserved  and  discussed  in 
the  Court  above,  without  disturbing  the  verdict  for  damages  in 
respect  of  the  previous  trespasses,  (r)  When  the  case  is  short, 
the  question  simple,  and  the  evidence  concise,  the  judge  will 
sometimes  consider  any  summing  up  unnecessary,  or  at  least 
he  will  not  read  his  notes,  but  merely  state  the  effect  of  the 
evidence,  {s) 


(o)  See  L€ry  \,UUne,  4  Bing.  195;  761. 

1«  Moore,  418,  S.  C,  and  ante,  vol.  i.  (r)  Holtam  v.  Lo<im,  6  Car.  5c  P.  756 ; 

45,  46.  and  5ee  Vesbrow  v.  WeaiherUy,  6  Car.  & 

(p)  Venefra  ▼.  Johmon,  6  Car.  &  P.  53 ;  P.  761. 

Mitehel  ▼.  Jenkini,  5  Bar.  &  Adol.  588  ;  (s)  1  Arch.  K.  B.  4  ed.  353,  334;  and 

qaalif^ing  Taylor  v.  WiUiams,  2  Bar.  &  aee  Deibrtfw  ▼.  WeadurUy,  6  Car.  &  P. 

Adol.  845,  857,  ante,  vol.  i.  50,  note  (/).  761 ;  and  see  the  summing  up  of  Tindal, 

(9)  1  Arch.  K.  B.  4  ed.  333,  334  ;  and  Ch.  J.  in  Desbrw  v.  Weailukey,  6  Car. 

see  Dubrmo  v.  WeatherUy,  6  Car.  &  P.  &  P.  760. 
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It  is  the  practice  for  the  judge  at  nisi  prius  not  only  to  state  CHAP.  xxix. 
to  the  jury  all  the  evidence  that  has  been  given^  but  to  com-  ^^^,>b^^"* 

ment  on  its  bearing  and  weight,  and  to  state  the  legal  rules 

upon  the  subject  and  their  application  to  the  particular  case, 
and  even  to  advise  them  as  regards  the  verdict  they  should  give, 
so  that  it  may  accord  with  his  view  of  the  law  and  justice  ;  so 
that  in  effect,  in  general,  the  jury  only  give  their  opinion  on 
the  existence  of/acts,  and  even  then,  in  general,  they  follow 
the  advice  of  the  judge,  and  therefore,  in  substance,  the  ver- 
dict is  found  or  anticipated  by  the  judge's  direction,  except, 
indeed,  as  regards  the  amount  of  damages,  and  which  also  are 
greatly  influenced  by  the  observations  of  the  judge,  or  may  be 
corrected,  if  excessive  or  too  small,  by  the  Court  in  Banc. 
Indeed,  without  this  assistance  from  the  learned  judge,  few 
juries  would,  in  a  contested  cause,  be  able  to  come  to  an  una- 
nimous opinion,  being  frequently  left  in  a  state  of  great  per- 
plexity by  the  influence  of  the  speeches  of  the  contendbg 
leaders.  The  accuracy  of  the  summing  up  of  the  judge  is 
therefore  of  the  very  utmost  importance,  because  if  the  jury, 
after  hearing  the  evidence  and  the  powerful  arguments  which 
probably  have  been  urged  in  favour  of  quite  opposite  views  of 
the  question,  were  entirely  left  to  decide  for  themselves,  without 
impartial  direction,  what  just  and  legal  weight  ought  to  be  at- 
tached to  this  or  to  that  view  of  the  case,  it  would  be  difficult, 
if  not  impracticable,  for  them  to  come  to  a  just  conclusion  f  and 
hence,  in  the  administration  of  civil  justice,  it  is  incumbent  on 
the  judge  correctly  to  state  the  law  upon  the  case,  as  well  as 
the  evidence,  and  the  bearings  of  the  latter;  and  he  may  and 
ought  to  direct  the  jury  that  they  should  find  a  named  verdict, 
if  they  believe  the  testimony  adduced  for  one  of  the  parties, 
either  generally,  or  the  evidence  on  a  particular  point,  (t) 

In  actions  of  trespass  and  on  the  case  for  torts,  when  the  Directions  to  a 
jury  think  the  case  trifling,  and  that  the  plaintiff  is  entitled  to  ^^'^P**'^^* 
but  small  damages,  they  will  very  frequently  ask  the  judge 
what  amount  of  damages  will  carry  or  entitle  the  plaintiff  to 
his  full  costs.  Here  the  practice  has  varied.  Some  judges 
will  immediately  inform  the  jury  what  will  be  the  consequences 
of  their  verdict  as  regards  costs,  as  that  the  plaintiff  will  be 
entitled  to  no  more  costs  than  damages,  unless  they  find  a 
verdict  for  at  least  forty  shillings  damages,  or  that  if  they 
find  less  than  that  sum,  then  he  has  power  to  certify,  so  as  to 
deprive  the  plaintiff  of  costs.     But  other  judges  consider  that 

(t)  iStofkko&Evldeticej  47Sp 
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CHAP.  XXIX.  the  jury  ought  to  find  their  rerdict  for  such  damages  as  they 
^?v^Bm7*  really  think  the  plaintiff  has  sustained,  and  wholly  without  regaid 


to  collateral  consequences,  'which  ought  not  to  affect  theb 
diet.  In  a  recent  action  for  false  imprisonment,  where  the  de- 
fendant had  pleaded  not  guilty  and  a  licence,  and  the  jury 
inquired  of  the  learned  judge  what  was  the  largest  amount  ol 
damages  they  could  give  without  entitling  the  plaintiff  to  ooati^ 
Alderson»  B.|  said,  he  doubted  whether  he  ought  to  inform 
them,  as  it  was  rather  a  matter  of  law.  But  he  afterwards 
added,  "  the  smallest  damages  will  carry  costs,  unless  I  do  aone- 
thing,''  whereupon  the  jury  found  a  verdict  for  40«.(ti) 

to.  When  and  SO.  Perhaps  for  practical  purposes  it  may  be  here  adTisaUe 
Uwtjidge'i^^  ^®  consider  tthen  and  how  obfections  to  the  judge^s  summing  ip 
ming  up.  should  be  taken,  and  when  an  imperfection  may  be  the  ground 

of  any  and  what  application  for  relief.  As  a  general  ruk, 
objections  to  the  summing  up  should  be  taken  in  the  Jirst  hh 
stance,  and  immediately  the  objection  occurs,  or,  at  all  events, 
bfffore  the  judge  has  closed  his  observations,  and  before  the 
jury  have  retired.  The  most  prudent  course  is  for  the  leader 
to  interpose  before  the  judge  has  stated  the  whole  of  his  un- 
favourable view  to  the  jury,  and  so  as  to  afford  him  an  oppor* 
tunity  of  altering  his  misstatement  of  facts,  or  qualifying  his 
observations  on  matters  of  law,  rather  than  afterwards  contra- 
dicting them ;  and  the  high  station  of  the  judge  demands  that 
the  observations  (is  effect  a  correction)  should  not  have  that 
appearance  in  Court.  («)  If  the  judge  incorrectly  reject  a 
competent  witness,  or  admit  the  evidence  of  one  that  is  incom- 
petent, or  misstate  the  law,  or  misdirect  the  jury  in  any  respect, 
so  that  the  client  might  be  prejudiced,  it  is  the  duty  of  the 
leading  counsel  immediately  to  state  the  obfection,  and  if  he  do 


(«}  PeUrt  T.  StaniMiy,  6  Car.  &  P.  Qvalifj  tbe  preTioas  law,  and  ettabBdi 

740,  741 .  that  a  growing  crop  of  paUUoa,  tornipf,  &c. 

(s)  Tboii  aappose  that  in  lamining  op  is  not  regarded  as  a  contract  far  the  ale 

in  an  action  for  not  taking  or  paying  the  of  an  tnlercst  in  land,  within  tli«t9  Car.  f, 

price  of  potatoes,  or  other  crop  of  annuals,  c.  S,  s.  4,  but  rather  a  contract  for  the 

sold  whilst  in  the  groond,   the  learned  sale  of  goods,  which  might  hare  been 

judge  should  observe  to  the  iury,   that  affected  by  the  I7th  section,  bat  which 

unless  they  think,  upon  the  whole  of  the  will  not  affect  the  present  case,  becaose 

evidence,  that  there  has  been  a  tmnm  it  has  been  proved,  that  eamsst  was  peid 

eontraet  fur  the  purchase  agned  by  the  de-  to  bind  the  bargain.     This  iulcrmptioo 

fendoHi,  they  will,  under  the  statute  against  would  render  it  essential  for  the  judge  t» 

frauds,  be  bound  to  find  for  the  defendant ;  correct  his  observation  to  tbe  joiy,  or 

the  plaintiff  *s  counsel  should  immediately  would  be  ground  for  tendering  abiUof 

respectfttlljr,  and  as  if  apologising  for  his  exceptions,  or,  as  more  asval,  of  a  i 

own  omission  in  his  opening  address,  in  for  a  new  trial, 
not  alluding  to  the  recent  decisions,  which 
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notf  the  Court  will  not|  on  motioiii  grant  a  new  trial;  (y)  and,  CHAP.  xxix. 
therefore,  however  painful  the  duty,  and  in  some  cases  hereto-  ^^^^^^l^ 

fore  perhaps  dangerous  (as  regards  the  subsequent  obsenra-  

tions  of  the  judge  on  the  merits),  yet  it  is  imperative  on  counsel, 
if  at  all,  to  object  at  the  time,  or  lose  the  effect  of  the  objec- 
tioD,  and  be  precluded  from  supporting  a  motion  for  a  new 
trial,  (y)  At  the  same  time  it  suffices  merely  to  suggest  the 
objection  to  the  judge,  and  to  present  the  point  very  con* 
cisely,  supported  by  the  last  or  best  legal  authority,  and 
without  pertinaciously  pressing  itf  for  even  if  the  counsel 
should  afterwards  tacitly  submit,  without  expressly  concurring 
in  the  present  opinion  of  the  judge,  he  will  not  thereby  be  pre- 
cluded from  moving  for  a  new  trial ;  for  otherwise  the  useless 
struggle  against  the  opinion  of  the  judge  would  not  only  waste 
time,  but  occasionally  lead  to  unpleasant  and  unbecoming  con- 
troversy, always  to  be  avoided  at  nisi  prius,  where  it  is  the 
interest  of  all  to  maintain  the  dignity  and  importance  of  the 
Judge,  (z)  The  usual  course  with  that  excellent  and  prudent 
judge,  the  late  Lord  Tenterden,  was,  if  the  point  were  in  his  opi- 
nion debateable,  or  in  the  least  doubtful,  though  contrary  to  his 
opinion,  immediately  it  was  suggested  to  give  the  counsel  leave 
to  move  either  for  a  nonsuit,  or  to  enter  the  verdict,  and  if  the 
point  appeared  very  important,  and  fit  to  be  more  formally  de- 
cided, he  would  then  suggest  a  special  case,  and  sometimes 
even  with  liberty  to  turn  the  case,  when  of  sufficient  value  and 
importance  to  justify  the  expense,  into  a  special  verdict,  or  he 
would  suggest  the  tendering  a  bill  of  exceptions,  (a)  so  as  to 
enable  either  party  to  take  the  opinion  of  a  Court  of  Error ; 
so  that  no  time  was  ever  lost  in  arguments  on  the  trial. 

The  requisites  of  a  correct  summing  up,  and  the  sustainable 
objections  to  the  same,  have  in  the  principal  work  on  practice 
by  Mr.  Tidd  been  collected  and  arranged  under  the  head  of 
motions  for  new  trials,  and  been  thus  stated.      One  of  the 


(jf)  Per  Bailer,  J.,  in  Appleton  v.  Sweet- 
apple,  S  Douglas's  Rep.  1S7  — 141 ;  1 
Taant  10;  Robinum  t.  Cook,  6  Taunt. 
386;  1  Stark.  £▼.  469 ;  S  Taunt.  999 ;  9 
Price,  291 ;  RUehie  ▼.  Binufield,  7  Tannt. 
309. 

(s)  See  Alexander  v.  BarkeT,  t  Tjr.  1 40 ; 
S  Cromp.  &  J.  133,  S.  C. ;  but  see  £i- 
wvrthy  v.  Bird,  13  Price,  «2«. 

(a)  See  the  observations  of  Ejre,  C.  J., 
on  this  admiruhlt  timslliuiMnal  remedy ^  tn 
Gihiim  ¥.  Hunter,  ^Z  Hen*  Blu.  18T  ;  nnd 
Chitr.  Col.  Slal,  tU,  BitU  of  Exc(?ptloii4, 
p.  Jl7  (fl);  and  one  of  tlie  iaiest  in- 
stancei  of  tlie  uHlitj  of  a  bill  of  e^cep* 


tions,  in  BulkeUy  v.  Butler,  9  Bam.  9c 
Cress.  434.  Unqoestionablj,  if  it  sboald 
occur  again,  as  in  former  times,  that  an 
arbitrary  judge,  haying  overwhelming  in- 
fluence in  bis  own  Court,  should  try  a 
cause,  and  against  law  reject  or  admit 
evidencep  or  misdirect  the  jury  upon  mat- 
ter of  law,  and  refuse  to  submit  to  any  other 
investigation,  the  only  safe  course  would  be 
to  tender  a  bill  of  exceptions,  or  demur  to 
improper  evidence^  io  as  to  secnrc  due  c%- 
aminaticitt  uf  the  mMtcr  iti  u  superior 
Court  of  Error,  f  n  AppUton  v.  Sixeiappfe, 
3  Uougl.  Rep*  157,  it  was  conildered  the 
duly  of  coaosei  to  udopt  that  remedy. 
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CHAP.  XXIX.  principal  grounds  of  motion  for  a  new  trial  is  the  misdirectUm 
^iHciDEOTtr  ^^  the  judge, (6)  or  his  admitting  or  refusing  evidence  contrary 

to  law.(c)    But  it  is  not  a  misdirection^  if  the  judge  refer  the 

jury  to  their  own  knowledge  of  any  particular  facts  which  have 
been  proved  as  matter  of  iUusiration  only,  and  not  as  matter 
ofetidenee\{d)  and  the  expressions  of  a  judge  at  nisi  prius  are 
not  to  be  measured  with  exactness,  and  a  judge's  direction  is 
not  to  be  objected  to  on  account  of  particular  expressions,  if 
it  be  such  as  on  the  whole  and  in  substance  would  lead  to  a 
just  conclusion,  (tf)    So,  the  Courts  will  not  set  aside  a  verdict 
on  account  of  the  admission  of  evidence,  which  ought  not  to 
have  been  received,  provided  there  be  sufficient  without  it  to 
authorize  the  finding  of  the  jury ;(/)  nor  is  it  any  ground  for 
granting  a  new  trialj  that  a  witness  called  to  prove  a  certun 
fact,  was  rejected  on  a  supposed  ground  of  incompetency,  when 
another  witness,  who  was  called,  established  the  same  fact, 
which  was  not  disputed  by  the  other  side,  and  the  defence 
proceeded   upon   a    collateral   point  on  which   the    verdict 
turned  ;(^)  and  for  the  same  reason,  viz.  that  the  misdirection 
has  not  really  been  prejudicial,  the  Court  will  not  grant  a  new 
trial  on  account  of  a  mbdirection,  unless  it  appear  that  the 
jury  acted  upon  the  same.  (A)    So,  the  Courts  will  set  aside  a 
nonsuit,  on  the  ground  that  the  case  ought  to  have  been  sub- 
mitted to  the  jury,  unless  that  was  desired  on  the  part  of  the 
plaintiff  at  the  trial  of  the  cause,  (i)    And  if,  upon  the  judge's 
directing  the  jury  to  give  nominal  damages,  the  plaintiff  elect 
to  be  nonsuited,  the  Court  of  Common  Pleas  will  not  set  aside 
the  nonsuit  and  grant  a  new  trial,  on  the  ground  of  the  mis- 
direction of  the  judge  \{k)  and  we  have  seen,  that  if  a  junior 
counsel  at  nisi  prius  take  a  well  founded  objection,  which  his 
leader  gives  up,  that  Court  will  not  entertain  it  in  discussing  a 
rule  for  a  new  trial,  or  nonsuit  on  another  ground.  (Q 

ti.  Of  the  jury      SL  The  judge  having  completed  his  summing  up,  the  jury 

dSib^i!^  ^  "®  ^^^^  directed  by  the  officer  of  the  Court  to  "  consider  of 

their  Terdict.     their  verdict."    They  have  a  right,  if  they  desire,  to  withdraw 

from  the  bar,  t.  e.  jury-box,  to  a  private  room,  there  to  deli- 

I  Tidd,  907,  and  cases  there  cited.  (h)  Twigg  ▼.  Potu,  I  Crom.,  M. &  R.89. 

Denkam  v.  Stevenson,  6  Mod.  942.  (t)  Kindred  v.  Bagg,  1  Taunt,  10  ;  and 

Rex  T.  Sutton,  4  Maule  &  S.  538 ;  see  Robinson  v.  Cook,  d  Taunt.  336 ;  TSdd. 

and  tee  Carttairt  r.  Stein,  id.  192 ;  1  Man.  860. 

&  Rvl.  198.  (k)  ButUr  v.  Dorant,  3  Taunt.  2t9  -,  aod 

(«)  GoMcoyne  v.  Smith,  1  M*ael.  &  Y.  see  9  Price,  291. 

338.  (0  AnU,  878.  879 ;  Winter  ▼.  Ugir,  5 

(/)  Harford  r.  WtUon,  1  Taunt.  12.  Taunt.  531 ;  and  see  Pickering  ▼.  Domm, 


H: 


)  EdvrJk  T.  Emiw,  3  East,  4S1.         4  TMnt.  779 ;  lldd,  860,  906. 
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berate  on  their  verdict^  but  they  cannot  take  with  them  any  chap.xxix. 
documents,  although  they  have  been  proved  and  read  in  evi-  ^YhcideiTts"' 

dence^  without  leave  of  the  judge^  and  in  some  cases  of  both  

parties  ;(i»)  and  where  in  a  penal  action  the  jury  retired, 
and  took  with  them  the  act  of  parliament,  under  which  the 
penalty  sued  for  was  supposed  to  have  been  forfeited,  the 
Court  granted  a  new  trial,  although  the  verdict  had  been  for 
the  defendant,  upon  the  ground  that  probably  the  jury  had 
improperly  assumed  to  construe  the  act,  and  had  thereby 
come  to  a  wrong  conclusion,  whereas  they  ought  to  have  taken 
the  law  only  from  the  summing  up  of  the  judge,  and  that 
the  judge's  permitting  the  jury  to  take  the  act  with  them  was 
in  effect  equivalent  to  a  tnud$rectian.{n) 

22.  If  the  jury  cannot,  after  having  retired  from  the  Court  for  ss.  Of  Dis- 
a  considerable  time,  (as  for  an  entire  night,)  agree  upon  their  ^^■'K'^g  **»« 
verdict^  the  judge  has  a  right  to  discharge  them  rather  than 
suffer  them,  by  undergoing  great  prostration  of  strength  and 
longer  privation  of  food,  to  endanger  their  health,  (o)  The 
effect  of  such  discharge  is,  that  neither  party  pays  costs,  or 
rather  each  bears  his  own,(p)  and  that  the  plaintiff  may  bring  a 
fresh  action ;  {g)  but  although  he  succeed  in  such  second  action, 
he  is  not  entitled  to  the  costs  of  the  first,  (j^) 

The  judge  may  in  an  undefended  cause,  even  after  some 
evidence  has  been  given,  discharge  the  jury,  and  allow  the 
plaintiff  to  withdraw  his  record,  if  it  appear  that  the  pliuntiff 
cannot  proceed  further  from  want  of  complete  proof,  (r)  So 
if  it  be  discovered  that  there  is  no  proper  issue,  as  a  plea  of 
non  assumpsit  to  a  declaration  in  trover,  the  judge  may  dis* 
charge  the  jury,  unless  both  parties  will  consent  to  an  imme* 
diate  amendment.  («) 

23«  Another  mode  of  releasing  the  jury,  when  after  a  con-  25.  Of  With- 
siderable  time  has  elapsed  they  cannot  agree  upon  their  ver**  <^>^wingajuror, 
diet,  is  for  the  counsel  of  the  respective  parties  to  agree  to 
withdraw  a  juror,  i.e.  to  require  one  of  the  twelve  to  leave  the 
jury  box,  by  which  means  the  proceedings  on  the  trial  are  in 
effect  determined  without  any  verdict  or  other  proceeding* 

(m)  Tidd,  867.  Wol.  118. 


i: 


n)  Gr^oryw,  Tuffs,  iDoviinU  (a)  SeaUy    w.  Powis,    3  Dowl.  373; 

o)  A  judKe  may  also  discharge  the      iHar.  &W0LII8:  Everett  v.    Y 


(0)  A  judge  may  also  discharge  the  iHar.  &W0LII8;  Everett  v.    Youells, 

jury  in  a  criminal  case,  as  where  a  mate-  3  Barn.  &  Adol.  349. 

rial  witness,  as  a  surgeon,  is  absent,  Rex  t.  (r)  Ronur  t.  Clement,  6  Car.  &  Pajrne, 

Siohet,  6  Car.  &  Payne,  151.  230. 

(p)  VaUance  v.   Evant,   3  Tyr.  865 ;  (s)  Bent  v.  Benyen,  6  Car.  &  Payoe, 

SeaUy  T.  Pptrts,  3  Dowl.  37« ;  1  Harr.  6c  217. 
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C0AP.XXIX.  This  arrangement  usually  takes  place  at  tli# 
^^^NoimTi^*  of  the  judge  at  any  time  pending  the  action,  when  tbe  aetioB 
'""  ■"  '  is  doubtful,  or  it  is  on  any  ground  unfit  that  it  should  proceed 

further.  In  this  case  each  party  pays  his  own  costs,  (/)  and  a 
defendant,  by  consenting  to  withdraw  a  juror,  waiToa  any  sap* 
posed  right  he  may  have  to  claim  his  costs  from  the  attorney 
for  the  plaintiflp,  on  the  ground  of  the  action  having  lieca 
brought  without  the  consent  of  the  latter.(tr)  However,  at 
though  it  u  in  general  understood  and  expected  that  there  are 
not  to  be  any  further  proceedings,  yet  in  point  of  law  the 
plaintiff  may  commence  a  fresh  action  ;(d;)  and,  therefiMie^a 
defendant's  counsel  should  require  a  written  eogagenenC, 
signed  by  the  plaintiff  or  his  attorney,  in  consideration  of  the 
defendant's  consenting  to  withdraw  a  juror,  that  the  plaintiff 
will  not  institute  any  further  proceedings  in  relation  to  the 
subject-matter  of  that  suit. 

as.  The  Verdict  2k  The  Verdict.— EhcYk  juror  is  sworn  to  *'well  and  traly 
try  the  issue  (or  issues)  joined  between  the  parties,  and  a  true 
verdict  give  according  to  the  evidence.    So  help  him  God.* 

B/whttconii.  The  term  istue  here  imports  the  queHion  or  affirmative  and 

dention  to  be  .i  «  «4»^» 

goveined.  negative  between  the  parties,  as  it  appears  on  the  mot  of  the 
pleadings  on  the  record  ;(y)  and  the  term  efoitUmee 
the  proofs  adduced  to  the  jury  in  Court,  and  precludes  i 
from  taking  into  consideration  any  knowledge,  and  still  i 
hearsay  information,  acquired  by  any  juror  out  of  Courts  and 
upon  which  it  would  be  a  violation  of  his  oath  to  act.(s) 

As  regards  the  iaue  it  will  be  observed,  that  when  the 
pleadings  conclude  in  an  affirmative  and  negative  upon  a  sh^k 
fact,  the  jury  are  by  their  oath  confined  to  the  finding  of  that 
particular  fact,  and  cannot  assume  to  inquire  into  facts  ad* 
mitted  by  the  pleadings  on  the  record; (a)  but  when  the  de- 
claration contains  many  allegations  and  the  general  issue  is  al- 
lowed, as  in  actions  of  ejectment  and  in  actions  against  justieas 
and  numerous  public  officers,  who  are  allowed  to  plead  the  ge» 
neral  issue,  and  give  the  special  matter  in  evidence,  then  nmae* 
rous  facts  are  referred  to  the  jury.  But  the  excellent  recent 
pleading  rules  have  introduced  material  improvements  in  this 

(0  Stedhart  Y.  Johnson,  ST.K,  6b7.  IS.  14,477;  Trials  per  Biii.  tOS,  tfV ; 

(m)  Hammond  v.  Thorpe,  t  Dowl.791;  1  Vent.  67;    And.  3tl  ;   \  Sslk.  4aS; 

1  Crom.  Mee.  6l  Rot.  64,  S.  C.  4  Alaole  Ac  S«l.  6St.    The  aiiciciit  ptiicy 

(s)  Sanderton  t.  'SeUeTf  R.  Ac  M.  40t ;  of  our  auccstort  was  however  albmbt, 

£orre»  t.  YouelU,  3  Barn.  U  Ado).  349.  and  bef  ire  the  sUtotc  of  Aone  and  6  G.  4. 

(y)  See  further  1  Stark.  £yid.  477,  there  mast  have  heen  htwdfc^aa  en  Ihc 


Sd  ed.  jury. 

(s)  3  Bbu  Com.  374 ;  i  Stark.  Evld.         (o)  1  Slwk.  Evid.  477. 
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reapeety  by  either  abolishing  the  general  issue  or  limiting  its  ope-  CH  A1 
rations.  Thus  in  an  action  on  a  bill  or  note  non  assumpsit  ^'|n^ 
cannot  be  pleaded,  and  in  other  actions  most  defences  must  be  """^ 
pleaded  specially,  and  in  case,  trover,  and  trespass,  not  guilty  only 
puts  in  issue  the  wrongful  act,  conversion  or  trespass,  and  other 
matters  must  be  pleaded ;  (ft)  and  when  a  party  sues  or  is  sued 
in  a  particular  character,  unless  it  be  particularly  traversed,  it 
is  in  effect  admitted,  (c)  These  rules  greatly  Umit  the  power 
of  the  jury, •  and  a  counsel,  who  finds  that  the  terms  of 
the  particular  issue,  coupled  with  the  proof,  are  in  his  favour, 
should  take  care  and  remind  the  jury  that  by  their  oath 
they  are  limited  to  this  or  that  particular  inquiry,  stating  it, 
and  are  bound  to  find  expressly  in  the  language  of  the  issue. 
Of  course,  in  order  to  create  a  feeling  towards  his  client,  all 
parts  of  the  case  will  be  represented  to  the  jury  in  the  most 
favourable  view,  but  in  many  cases  the  strongest  ground 
to  rely  upon  will  be  the  precise  terms  of  the  issue.  Whilst 
the  abuse  of  the  plea  of  non  assumpsit  or  other  general 
issue  was  permitted,  the  jury,  according  to  their  general  view 
of  the  whole  of  the  plaintiff's  or  the  defendant's  case,  or 
even  their  unjust  pnyudice,  used  frequently  to  find  their  verdict 
ibr  the  plaintiff  or  the  defendant  generally,  without  assigning,  or, 
perhaps,  being  able  to  assign,  one  adequate  reason  or  ground, 
or  stating  on  what  particular  point  they  found.  But  now  when 
issues  are  so  much  more  precise,  and  limited  to  the  existence 
of  one  particular  fact,  a  different  result  must  be  experienced ; 
and  if  the  jury  should  find  a  perverse  verdict,  contrary  to  the 
evidence  and  the  judge's  direction,  their  misconduct  can  be 
more  readily  detected  and  remedied  on  a  motion  for  a  new 
IriBlid) 

It  will  be  observed,  that  with  respect  to  damages  the  oath  Du  i 
of  the  jurors  is  silent,  unless  in  cases  where  the  defendant 
has  suffered  judgment  by  default  as  to  a  part,  or  one  of  several 
defendants  in  an  action  for  a  tort  has  suffered  judgment  by  de- 


(b)  ifiil«,7S3tort9. 

h)  AnU,7'iS, 

{d)  Thus,  suppose  an  action  on  a  bill 
of  exchange,  and  the  defendant  has  plead- 
ed that  he  accepted  the  bill  without  con- 
•idrratioii,  and  that  it  was  obtained  from 
him  hy  tlie  drawer  and  the  plaintiff  hj 
fraud  and  covin,  and  the  replication  tra- 
verse that  the  bill  was  obtained  b^  the 
drawer  and  the  plaintiff  bjr  fraud  and 
covin,  up«)n  which  the  tsme  has  been 
joined ;  jind  suppose  that  the  proof  only 
establishes  that  the  drawer  was  goiJtj  of 


tbe  l^aud  and  covin,  hntike  plmmtiffem* 
not  be  implicated  in  tbe  original  fraud  by 
the  evidence,  and  yet  it  is  proved  that 
tbe  plaintiff  obtained  the  biU  from  the 
drawer  ujler  the  biU  vhu  due,  and  which,  if 
it  had  been  so  pleaded,  would  have  been 
a  sufficient  defence.  Here,  liowever  in* 
dined  tlie  jury  may  be  to  find  for  tbe  de- 
fendant according  to  the  real  justice  of 
the  case,  jet  they  cannot  do  so,  they  being 
bound  by  the  terms  of  the  issue,  which 
tbe  defendant  onfortmiately  baa  not  pMv* 
ed« 

8  M  Ji 
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CHAP.  XXIX.  fault,  in  which  case  the  jury  are  sworn  to  assess  the  dawmgts. 

^'^ivmDE^rir  ^"  ^'^  cases,  however,  the  jury  are  by  the  common  law  bound 

not  only  to  find  their  verdict  upon  the  issues,  but  to  find  some 

damages,  except  in  a  penal  action,  in  which  a  common  informer 
is  not  entitled  to  damages.  As  regards  damages,  althongh  in 
actions  for  torts,  the  amount  is  much  in  the  discretion  of  the 
jury,  yet  in  actions  on  contracts  it  is  otherwise ;  and  if  there 
were  a  contract  to  pay  a  sum  certain,  that  must  be  considered 
stipulated  damages,  they  must  give  their  verdict  for  that 
sum,(e)  unless  in  the  case  of  c&tching  bargains,  when  it  would 
seem  the  jury  may  give  a  smaller  8um;(/)  and  in  an  actioD  an 
a  covenant  in  a  lease  to  pay  ^50  per  acre  as  increased  rent  for 
ploughing  up  pasture  land,  the  jury  on  the  first  trial  having 
found  a  verdict  for  the  real  damages,  the  Court,  on  motion  fi>r 
a  new  trial,  held  that  the  jury  had  no  discretion  on  the  sub- 
ject, but  were  bound  by  their  oath  to  find  for  the  full  increased 
rent;  and  afterwards  Lord  Tenterden  on  the  new  trial  again  so 
directed  the  jury,  and  who  then  found  accordingly,  (g) 

As  to  a  Terdict  As  regards  a  verdict  for  interest^  the  statute  3  &  4  W.  4.  c. 
4f2,  sect,  28,  introduced  most  important  improvements  in  the 


law,  by  enabling  a  creditor  for  a  money  demand  in  most 
to  recover  interest,  at  5  per  cent.,  if  payable  at  a  time  certain, 
under  a  written  contract  from  that  time,  and  if  not  so  secured, 
then  from  the  time  of  written  demand  of  interest,  thus  taking 
away  the  too  prevalent  inducement  to  withhold  payment,  pre- 
viously existing.  We  have  in  a  previous  page  shown  the  con- 
sequent expediency  in  the  latter  case  for  an  early  serrioe  of  a 
written  notice  demanding  interest ;  (A)  and  we  have  seen  that 
the  29th  section  enables  a  jury  to  give  damages  in  the  nature 
of  interest  beyond  the  value  of  the  goods,  from  the  time  of  the 
conversion  or  seizure,  in  all  actions  of  trover  or  trespass,  de 
bonis  asportatis,  and  i]i  actions  on  policies  of  insurance,  (i) 

Whether  jury  In  practice  the  jury  are  not  allowed  to  explain  thdr  reasons, 
Mked  Uieir'  ^  ^^^  ^^^  counsel  suffered  to  ask  for  an  explanation  as  to  die 
reasons.  grounds  of  their  verdict ;  and  where  in  a  penal  action  the  jufy 

found  for  the  defendant  and  wished  to  give  their  reasoms  for 
their  verdict,  the  learned  judge  said,  *^  I  have  left  certain  qnes- 
''  tions  to  you  and  have  made  such  observations  as  I  felt  it  ny 
''  duty  to  make  upon  those  questions,  you  have  no  donbt 
"  maturely  considered  the  questions  and  also  my  oI»eiTations 


(«)  Ante,  vol.  i.  87«.  69t ;  3  Young  &  Jer.  f96,  S.C. 

{f)Ante,  Tol.i.  IIS,  n.  (h),  458,  896,         (A)  AmU,  toL  i.  498,  where  see  tfir 
838, 839.  «>     "  '  '      enactmenU.  * 

(g)  Farrtiitt  v«  Olmm,3  Bam.  &  Aid.  ^  j 
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"  you  having  done  so,  I  think  that  /  ought  not  to  hear  the  ^''i^cide^V.^^ 
"  grounds  on  which  you  have  found  your  verdict.'*  (•)  *- 

In  that  particular  case  of  a  finding  for  the  defendant  in  a  Qaestion  whe- 
penal  action,  it  accorded  with  general  principles  not  to  give  fo,  di^her°  arty 
facility  to  any  inquiry  which  might  subject  the  defendant  in  ims  not  now  at 
such  an  action  to  the  risk  of  a  different  verdict ;  but  in  ordinary  ifnovr*w"lt  prc- 
cases,  not  partaking  of  a  criminal  or  penal  nature,  it  might  be  ?"'*«  »""e  the 
desirable  that  full  inquiry  should  be  given  into  the  circumstances 
under  which  a  jury  may  have  found  their  verdict,  especially 
when  they  express  a  desire  to  explain,  as  in  the  case  referred 
to,  and  in  numerous  other  cases  that  almost  daily  occur,  or  in 
cases  where  they  are  manifestly  under  some  misapprehension. 
The  refusal  of  inquiry  seems  to  insinuate  that  in  legal  supposi- 
tion it  is  merely  sufficient  to  have  a  verdict  without  regard  to 
its  correctness,  (k)  whereas  in  all  other  stages  of  an  action  each 
proceeding  even  of  the  judges  is  subject  to  investigation,  and 
if  erroneous  may  be  inquired  into  and  rectified ;  and  it  is  a 
principle  that  each  of  the  several  judges  in  banc  should  state 
his  reasons  as  well  as  his  opinion,  (l)  At  least  it  is  submitted 
that  the  counsel  on  each  side  have  a  right  to  inquire  when  a 
jury  find  generally  for  the  plaintiff  or  the  defendant,  which 
precise  issue  or  issues  they  find  in  the  affirmative  or  negative, 
Itk  practice,  when  the  counsel  for  either  party  thinks  that  a 
point  of  law  may  arise,  rendering  it  important  to  ascertain  on 
what  precise  point  the  jury  have  found  their  verdict,  it  is  the 
practice  for  him  to  request  the  judge  to  put  such  questions  to 
them ;  (m)  as  where  the  defence  to  an  action  on  a  bill  of  ex- 
change was,  that  two  alterations  had  been  made,  and  the  jury 
first  found  a  general  verdict  for  the  defendant,  Tindal  C.  J.  in 
compliance  with  the  request  of  the  {Plaintiff's  counsel,  inquired 
of  the  jury  upon  which  of  the  supposed  alterations  they  founded 
their  verdict,  and  they  answered  that  they  founded  the  same 
upon  both  the  alterations,  (n) 


When  there  are  several 


(i)  Per  Guraey,  B.  in  Homer  v.  Wat^ 
Mon,  6  Car.  &  P.  680. 

(fc)  Probably  it  bas  been  considered 
that  to  permit  the  grounds  or  reasons  for 
any  verdict  to  be  inquired  injto  would  in 
practice  tend  to  disturb  innumerable  ycr- 
dicta  and  thus  be  very  inconvenient.  The 
unanimity  of  ttotlve  men  in  a  verdict  in 
civil  cases  upon  om  and  the  same  Juit  rra- 
tan  and  accwdxng  to  i«w,  it  lo  coDtrary  to 


counts  on  the  same  cause  of  S5.  Of  the  De^ 

fendant  com- 
pelline  the 

experience  in  other  transactions  in  life  fr"*"'*?*?  ^^ 
that  it  may  be  considered  extraordinary  ''**  ^^  ^^ 
that  such  unanimity  should  so  frequently  ^^  <^ou«f. 
appear  to  occur ;  see  Mr.  Christian's  note, 
3  Bia.  Com.  376. 

(0  AnUt  vol.  iii.  6,  7;  Young  v.  Tim* 
mins,  1  Tyr.  $38. 

(m)  As  to  damafles,  Tidd,  869  to  896. 

(n)  JD«f6r<nv  ▼•  Weaiherly,  6  Car,  fie  P. 
760,  761. 
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CRAP.  XXIX4  action  and  only  one  cause  of  action  has  been  proved,  or  wben 
'^"iwmwmIt  "*  in  a  count  on  a  bill  of  exchange,  and  another  for  the  eonsidefi- 
■   "  tion  thereof,  and  a  third  on  the  account  stated,  the  defendant 

may,  after  the  verdict  has  been  given,  but  not  before,  (o)  caH  oa 
the  plaintiff  to  elect  on  which  count  he  will  enter  the  verdkc, 
and  the  plaintiff  is  not  entitled  to  a  verdict  on  all;  and  if  the 
judge  should  rule  that  he  is,  then  the  defendant  may  and  oaght 
to  tender  a  bill  of  exceptions ;(/?)  and  we  have  seen  that  the  <!•• 
fendant  is  entitled  to  his  costs  upon  the  counts  or  issues  fooad 
against  the  plaintiff,  {q)  In  general  an  application  to  eomfA 
the  plaintiff  to  enter  the  verdict  on  one  of  several  coanU  shosU 
be  made  at  the  trial ;  (r)  and  where  a  verdict  had  been  takes 
on  all  the  counts  by  consent,  with  liberty  to  move  to  enter  a 
nonsuit,  the  Court  refused  after  that  motion  had  been  dis* 
charged  to  allow  the  defendant  to  confine  the  verdict  to  any 
particular  count,  (r) 

So  if  the  whole  of  an  entire  count  for  a  libel  with  aD  its 
innuendos  are  not  proved  the  jury  may  be  required  to  i 
their  verdicts,  and  find,  part  for  the  plaintiff,  and  the  1 
for  the  defendant,  and  he  will  be  entitled  to  the  costs  of  iht 
part  found  for  him.  (s) 


96.  Of  spplica-      86.  If  a  mistake  in  the  entry  of  the  verdict  be 
tf^T^kT^^  after  the  tral,  an  application  to  correct  it  must  be  to  the  judge 
who  tried  the  cause,  and  not  to  ike  Court  in  bane.  (0 

tr.  Oiheroo        g7.  There  are  some  incidents  of  trials  that  aecmdommtg 
denuufatrial.  ortfr,  and  should  be  prepared  for  pending  or  immediately 


after  a  trial,  such  as  where  matter  of  defence  has 
eince  the  last  pleading,  and  heretofore  called  a  plea  jsatr 
darrein  continuance  i{u)  variances  and  amendments  thcieof 
during  the  trial ;  and  applications  for  the  judge*s  certi/tcmUf  so 
as  to  obtain  immediate  or  early  execution*  Perhaps  two  of 
the  greatest  improvements  in  the  administration  of  civil  jc 
introduced  by  modern  acts  are  those  relating  to 
during  a  trial  in  cases  of  vabiance,  and  the  allowing  execu- 
tion to  be  issued  immediateltf,  or  very  soon  after  the  verdict 

(d)  AnUt  478 ;  Smintum  t.  Jmm,  1  (1)  PmSkwmm  t.  Ffwur^,  4  K««.  k 

MimhI.  &  Rob.  5it;  ted  vide  Woodwtrd  Man.  312;  1  Harr.  It  Wd.  S^  i^C; 

V.  Cmm,  6  Car.  &  Pay.  495.  1  Chiltj  mi  PI,  4fS. 

(]i)  AntB,  470 ;  Ward  r,  Betl,  f  Dowl.  (t)  Ante,  ▼•!.  iii.  41  s  //<•  v.  r«Mr. ) 

76  ;  1  Crom.  &  M.  848  j  HuU  r.  Atkura,  Dowl.  r i  U 

ilk  714.  (u)  As  10  tbne  ami  Kctnl  rak^w 

(9)  Ante,  477.  mnte,  748,  9  ;  4  Car.  &  P.  S5S ;  t  CMW 

(r)  MtHm  w.  Colmnm,  i  But,  hYfoU  on  Pleading,  Ijitfu.  •«  Pab  Dtoncte  Gw« 
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has  been  gWen,  instead  of  compelling  the  plaintiff  to  wait  for  CT 
the  fruits  of  his  judgment  during  perhaps  a  long  vacation.  * 

88.  Before  the  9  O.  4f,  c.  15,  no  judge  had  power  to  permit  «8. 
am  amendment  pentling  a  trials  or  at  least  q/ler  the  jury  had  been  ^^ 
meamf  and  that  act  only  authorised  amendments  by  leave  of  c 
the  presiding  judge  in  cases  of  variances  between  written  doeu^  ^| 
meiUe  as  proved  and  the  record.  But  the  3  &  4  W.  4,  c.  42,  ^  < 
aect  23,  24,  is  much  more  extensivci  and  authorizes  a  judge  ^ 
in  etery  desoriptum  of  variance  to  permit  an  amendment,  pro- 
vided the  opponent,  whether  plaintiff  or  defendant,  cannot  be 
thereby  prejudiced  on  the  trial  on  the  merits,  {x)  The  act  was 
intended  to  rescue  the  administration  of  justice  from  the  asper- 
sion, that  the  Courts  and  judges  had  been  disposed  too  readily 
to  listen  and  give  effect  to  technical  objections,  (y)  It  may  be 
hoped  and  anticipated,  that  ere  long  there  will  be  an  accumu- 
htion  of  decisions  on  this  act,  establishing  that  the  most  liberal 
and  exiensite  effect  is  to  be  given  by  every  judge  as  re- 
gards amendments  of  variances.  The  power  of  amendment 
seems,  however,  to  be  confined  to  amendments  of  what  may 
be  strictly  termed  variances;  and  omissions  are  not  within  the 
act,  as  if  a  replication  or  similiter  be  entirely  omitted ;{m)  or  if 
in  an  action  of  trover  or  trespass  the  plea  does  not  extend  to 
justify  the  taking  or  converting  a  *^  handkerchief,"  (one  of 
the  articles  mentioned  in  the  declaration,  (a)  )  or  if  in  debt  the 
sum  claimed  or  damages  are  not  suflSciendy  large,  the  judge 
cannot  increase  the  statement,  as  these  are  not  variances,  (b) 
If  the  judge  on  the  trial  allow  an  amendment,  then  the  statute 
authorises  the  Court  in  banc  to  rense  his  decision;  but  \fhe 
frfuse  leave  to  amend,  his  decision  is  final  and  conclusive,  and 
the  Court  cannot  interfere«(c)  Hence  it  is  advisable  in  gene^ 
ral  to  allow  an  amendment,  unless  the  opponent  will  clearly  be 
thereby  prejudiced  on  the  merits,  or  at  least  to  direct  the  jury  to 
JM  the  facts  specially^  according  to  the  evidence,  in  pursuance 
of  the  24th  section  of  3  &4W.  4,  c.  42;  and  thus  at  least  afford 


(x)  Hanbwry  w.  EUa,  1  Adolp.  &  £U. 
61. 

(y)  See  obsenrations  of  Aldenon,  B. 
In  animing  v.  Ptrry,  6  Car.  &  Fa.  589, 
OB  Joncf  T.  Cowley,  6  Dowl.  &  Ry.  595, 
ai  being  a  diigraoe  to  the  English  lavr. 

(f)  aawlinion  v.  Roantrta,  6  Car.  8c 
Pa.  531 ;  CUark  r,  Nicholas,  id.  71S.  In 
fuch  a  case  in  an  undefended  caase  the 
Jary  may  he  dUcJuremi,  6  Car.  &  P.  Sir ; 
bttt  see  Mayor  (g  Carmarthen  t.  Lewis,  6 


Car,  &  Pa.  608,  as  to  the  introdacdon  of 
the  word  "  toUs." 

(a)  John  ▼.  Cmrte,  6  Car.  &  Pa.  618. 

(6)  Walkin  v.  Morgan,  6  Car.  &  P« 
661. 

(c)  Parkir  v.  Eilyo,  S  Tyr^  S64; 
Hanhwry  y.  Ella,  1  Adol  &  FJ.  64.  The 
decision  in  Doo  v.  Errington,  3  Nev.  & 
Man.  646,  proceeded  on  a  misapprelMUi- 
Hon  of  the  judge's  powers. 
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OF  THE  TRIAL 


CHAF.  XXIX.  the  party  whose  pleadings  have  been  objected  to  as  waHmU, 
YvciD^uTsJ^  an  opportunity  of  taking  the  opinion  of  the  whole  Court  oo  die 
"  subject,  rather  than  at  nisi  prius,  by  sometimes  too  hurried  a 
decision^  exclude  the  party  from  the  inquiry^  By  the  wiy 
ancient  practice  of  the  Courts  on  the  trial  of  afeigmed  istme, 
the  finding  of  the  facts  specially,  and  indorsii^g  such  finding  ob 
the  postea,  however  varying  from  the  precise  terms  of  the 
pleadings  and  issue,  was  always  allowedi  as  greatly  tending  to 
put  an  end  to  continued  expensive  litigation ;  (d)  and  no  doubt 
the  statute  3  &  4  W*  4,  c  40,  s.  24*,  was  intended  to  give  the 
utmost  latitude  to  that  practice ;  for  it  will  be  observed,  thai 
the  pleading  rules  of  Hil.  Term,  4  W.  4,  were  pr<miulgated  ob 
the  avowed  ground  that  amendments  of  variances  at  nisi  ptini 
Would  be  liberally  allowed;  and  that  therefore  there  would  oo 
longer  be  any  necessity  for  several  varying  counts  or  pleas  or 
the  same  cause  of  action  or  defence,  previously  framed,  to 
avoid  the  risk  of  variance;  and  if  such  amendments  be  not 
liberally  allowed,  there  will  virtually  be  a  breach  of  faith.  No 
doubt  can  be  entertained,  that  ere  long  a  series  of  decisions 
will  be  established  as  regards  the  due  construction  of  this  act; 
and  therefore  it  may  be  advisable  for  the  present  merely  to  give 
this  outline.  (^) 

28.  Of  Execu-       28.  The  next  very  important  modem  improvement  in  practice 
St^*'      is,  that  since  the  enactment  in  1  W.  4,  c.  7,  sect.  2,  a  judge 
after  verdict,      has  power  to  Certify  in  any  personal  action  whatever^  (g)  that 
judge!  0?^     ^   there  ought  to  be  execution  immediately,  or  at  any  time  he  tmoy 
think  Jit  to  fix,  and  before  the  next  term,  to  which  antecedently 
the  execution  must  have  stood  over,  unless  the  cause  had  been 
postponed  on  the  terms  of  the  defendant's  giving  judgment  of 
the  previous  term.    The  practice,  however,  of  the  judge  grant- 
ing a  certificate  for  immediate  or  early  execution,  is  in  gernenJ 
confined  to  actions  for  debts  due  on  bills  of  exchange,  proous- 
sory  notes  for  goods  sold  and  work  and  labour,  money  lent, 
paid,  or  had  and  received,  or  other  money  claims;  (A)  thoagh 
probably  if  it  were  made  appear  that  the  defendant  was  about 
to  leave  the  country,  to  avoid  payment  of  considerable  dawuiges 

(d)  See  the  numerous  cases  collected     110, 112, 94S. 

in  Gwillim  on  Tithes,  Index,  tit.  Feigned  (g)  Barrefi  v.  Cm,  1  Mood.  &  Kok 

Issue.  803.     In  debt  on  aimple  oootract,  the 

(e)  Seethe  cases  as  to  amendments  of  judge  niajr  certify,  id,  ikii.;  ymy  f. 
variances  decided  previons  to  March,  Croetu,  1  Mood.  &  Rob.  tfO;  fuftvv. 
A.  D.  1835,  collected  in  Chitt/s  Practice,  Vaviet,  S  M.  &  Malk.  93;  Ardialv. 
as  to  amendments,  &c.  &c.  Alcoek,  1  M.fc  Rob.  167. 

(f)  See  in  general  1  Arch.  K.B.  4cd.         (h)  1  Aicb.  C.  P.  [1031. 
340, 376, 379,  435  ',  1  Arch.  C.  P.  [103] 
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in  any  action  whatever,  immediate  execution  would  be  per- 
nitted.     Wliere  the  judge  considers  the  result  as  a  hard  case 
upon  the  defendant,  as  where  he  was  fixed  with  liability  on  a  * 
biU  of  exchange,  as  executor  de  son  tort  by  a  small  act  of  in- 
termeddling, the  judge  on  that  account  refused  immediate  ex- 
ecution, (t)    Nor  is  it  usual  to  grant  such  a  certificate  in  a  case 
where  a  material  questionable  point  has  arisen  pending  the 
trial,  which  may  be  arguable  on  a  motion  in  the  next  term  for  a 
new  trial  or  nonsuit,  or  in  arrest  of  judgment ;  though  even  then, 
when  the  claim  is  large,  (as  1000/.)  the  judge  may  require  the  de- 
fendant to  bring  into  Court  a  considerable  sum,  as  5002.,  within 
a  fortnight,  (i)    The  certificate  merely  expedites  the  execu- 
tion, and  does  not  preclude  the  defendant  from  moving  for  a 
new  trial,  or  in  arrest  of  judgment,  or  issuing  a  writ  of  error ; 
and  where  a  judge  in  pursuance  of  the  act  ordered  execution 
within  a  limited  time,  and  judgment  was  thereupon  entered  up 
and  execution  issued,  it  was  held  that  the  defendant  was  not  pre- 
cluded from  applying  in  the  first  four  days  of  the  next  term  to  the 
Court  to  enter  a  suggestion  to  deprive  the  plaintifi^  of  costs.  (/) 
It  has  been  observed,  that  in  practice  it  is  advisable  that  an  ap- 
plication for  early  execution  on  the  part  of  a  plaintifi^  should  be 
made  by  his  counsel  immediately  after  the  trial,  (m)  precisely  as 
in  special  jury  causes  such  counsel  applies  for  a  certificate  that 
the  cause  was  proper  to  be  tried  by  a  special  jury.  There  is  some 
contradiction  as  to  the  admissibility  or  utility  of  affidavits  for 
or  against  the  application  for  early  execution,  (n)     When  it  is 
considered  that  a  trial  must  be  strictly  confined  to  an  inquiry 
into  the  formal  issue  or  issues  joined,  and  that  no  inquiry  into 
collateral  circumstances,  (as  whether  or  not  an  immediate  ex- 
ecution would  not  be  ruinous  to  a  defendant,  when,  if  reason- 
able time  be  allowed,  he  will  be  able  to  pay,)  will  be  allowed,  it 
would  seem  that  on  principle  affidavits  should  be  received^  espe- 
cially if  on  the  part  of  the  plaintiff  it  can  be  sworn  that  the  de^ 
fendant  has  declared  he  will  leave  the  country,  or  is  selling  off 
his  property  apparently  with  that  object ;  (o)  or  on  the  other 
band,  if  it  be  sworn  on  the  part  of  the  defendant  that  he  is  at 
present  unable  to  pay,  but  that  he  will  be  able  and  intends  to 
pay  by  a  named  time,  especially  if  it  be  shown  that  he  has  pro- 


CUAP.  XXIX. 

Triai.  and  its 

Ihcidbmts. 


(0  Per  Lord  Denman,  C.  J.  in  SwUif 
V.  PoioM,  1  Har.  &  V^ol.  4. 

(k)  Crook  V.  Jadii,  6  Car.  &  P.  193. 

(/)  BaddeUy  r.  Olivor,  t  Croni.  &  M« 
«19;  lDowl.598,S.C. 

(«)  1  Arch.  C.  P.  [103]. 

(fi)  la  Gfnm  ▼.  BurtchUy,  2  M.  & 


Malk.  150,  Lord  LjrndliDrflt  considered 
an  affidaTit  ina<)missible.  Bat  Bavley, 
B.  in  Ruddidc  ▼.  Simmondi,  1  M.  &  Robt 
184»  admitted  such  an  affidavit. 

(o)  See  a  form  of  affidavit  in  Eject- 
ment, in  urder  to  obtain  Immediate  ex- 
ecution, T.  Chittjr's  Forms,  S  ed.  4k47. 
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CHAP.  XXIX.  vwtj  ready  to  be  depo«(ed|  or  •  good  debt  payable  a  a  abort 

^iHc^t'T^*  ^^"^  ^^*  ^^  ^^  ^^^^y  ^  "^"^  ^'  ^^®  aeonrity  of  the  plainCiC 

In  caaea  of  tbia  nature  it  nay  be  advisable  for  both  partiea  So 

be  prepared  with  full  affidavits  ready  to  be  tendered  aS  the 
triali  and  if  the  judge  should  umJco  an  ex  parte  order  lor  iasiag 
diaie  or  early  ezecutioo»  the  defendant  should  forthwith  be 
prepared  Edth  very  full  affidavits  in  his  frvour,  and  take  ooC  a 
summona  so  as  to  endeavour  to  obtain  aome  modification  of 
such  order  on  just  tenns,  soeh  as  immediate  payment  of  ^pmri, 
or  the  execution  of  good  security  with  guarantees. 


Condotbn.  I  propose  here,  at  least  for  the  present,  to  conclude  my  ob- 

servations on  practice.  It  is  true  that  there  are  some  other 
proceedings  after  the  trial  of  an  action  that  frequently  occur; 
but  as  they  have  been  so  fully  and  ably  considered  in  other 
works,  and  as  the  recent  alterations  and  decisions  relating  to 
them  are  at  present  but  few,  it  is  considered  advisable  to  sus- 
pend any  observations  upon  those  subjects  until  there  has  been 
an  accumulation  of  new  materials,  more  particularly  as  the  law 
of  execution^  especially  against  the  person^  will  probably  ere 
long  undergo  considerable  alteration. 
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N.B.— In  this  Index  mU  tk$  Parti  att  rrfmmd  to.  The  Referenees  after  a  head  tttia:  "  Index  to  Parts 
I.  IL  IIL  and  IK."  import  that  suck  head  mU*b«  found  in  Ike  Indexes  to  those  Parts.  Whsn  particular 
Pages  emd'TitUs  are  named,  they  rtfer  to  the  Fifth  and  Sixth  Parts,  comprited  in  this  concluding  Volums, 


ABANDONMENT.    (See  Indei,  Part  H.) 

ABATEMENT.     (See  ImAn,  ParU.I.  II.  lU.— 

also  Plea.) 

plea  of  aon-jomder  not  alfc>«red  wbeB  defendant 

out  oC  the  kingdom,  398,  399.  ^ 

not  allowed  onlcss  residence  tuted,  &C  399. 

affidavit  ▼erifjring  tame,  399. 

■umomer  not  pleadable  in  abatement,  170,  7ll. 

S«e  Misnomer* 

defendant  to  proceed  bj  sommons  in 

case  of,  170, 711. 

ABATEMENT,  PLEA  IN.    See  PUa, 

comroenceroent  of  seooad  action  after  plea  in, 

459,467,711. 

prescribed  form  of,  459. 
pleading  in,  within  what  time,  500,  703. 

of  obtaining  further  time,  704. 
practice  relating  lo»  711. 

wlien  most  be  delivered,  711, 711. 

itdiurf3  retptc^ng,  7ii, 

requiiiLes  ol' ufli<^&vit  ai  to  irutU  of,  711,  TlS 

ilme  oTiwrnring  niffielavit,  7tS. 

general  n-gulitmn  r^Apecting,  713. 

furm  ij'f  pifiit  id. 

fuira  uf  o^daviC,  id. 

ABDUCTION.     (S™  Indci,  Parti  I.  IL) 

ABODE, 

tiutcment  of,  in  affidavit  to  hole)  to  bail,  355, 
statement  of  defendRnr'^  in  writ,  174. 

(jf  plu'mtiff*3,  «5l, 

D  f  pi  a  ill  tiff's  a  UOTn  e_y , 

ABORTION.    (3<^  Indeij  Part  L) 

ABBOAD, 

ex  ami  [Ration  of  witoesaet  when  n  broad,  Bi$, 

ABSENCE  ABROAD,    (See  Indes,  Part  IL) 
ABSOLUTE  RIG  H TS.    (See  Index^  Pert  L) 
ABSTRACT.    (See  Indei,  Part  L) 
AfidTRACT  OP  PLEADINGS,  649, 


ABUTTALS, 

statement  of,  in  declaration,  460,  470, 7S8,  729. 
in  pleas,  7X8, 729. 

ACCIDENTS.    (See  Indei,  Part  IV.) 

ACCOUNT.    (See  Index,  PaiU  L  II.  IV.) 

ACCOUNT  STATED, 

when  may  be  added,  457, 482. 

ACKNOWLEDGMENT.    (See  Index,  Part  II.) 

ACQUITTAL.    (See  Index,  Part  III.) 

of  one  defendant  on  trial  at  nisi  prins,  90f  • 

ACRES.    (See  Index,  Part  L) 

ACTIO  PERSONALIS  MORITUR  CUM  PER. 
SONA.    (See  Index,  Part  II.) 

ACTION.    (See  also  Index  to  Parts  I.  IL  IV.) 

sunmiaTj  yf  pruccediiiga  In,  when  regular,  63, 8 Ik 

preliminary  step*  befufc  coEumeiiceuienl  of,  114 
to  159. 

wrii«  of,  under  t  W.  4,  c.  49,  considered,  com- 
mence meDt  of,  %b9,  SO*, 

con^lidation  of,  645,    Sec  dtntoHdating  Anims. 

plesiling  maiter  aming  pending  iiictiOEi,  748. 

ACTS  OF  PARLIAMENT,    (See  Index,  Fart  L) 
ADDING  BAIL,  3^4.     See  BaiL 

ADDING  PLEA,  7il.    See  Pi^a. 

ADDITION,  kc. 

or  defemlaiit  In  aAidatlt  to  hold  to  bail,  353* 
geotiral  reguUuoDi  rc«pecUng  addiuon  of  depo-i^ 
Otfnts,  539, 

ADJOURNMENT.    (See  Index,  Fart  UL) 

ADJUDICATION.    (Se*  Indw,  Part  IIL) 

ADJUDICATION   OP  BANKRUPTCy.      (See 
hidei,  Pan  IVO 

ADMINISTERING  POISON,  (See  Index,  Pt  L) 
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ADMINISTRATION.    (See  Index,  Parts  I.  II.) 
ADMINISTRA'nON  BOND.    (See  Ind.  Ft.  IV.) 

ADMINISTRATION,  LETTERS  OF.  (Scelndci, 
Part  IV.) 

ADMIRALTY  COURTS.     (See  Index,  Part  II 
and  IV.) 

ADMISSION  IN  EVIDENCE.   (Sec  Ind.,  Pt.  11.) 

ADMISSIONS, 

caution  to  be  observed  before  agreeing  to,  837, 

838. 
when  or  not  proper  to  agree  to,  838. 
right  of  counsel  to  begin  when  made  on  trial, 

877. 

ADMITTANCE.    (See  Index.  Parts  I.  II.) 
ADULTERY.    (Sec  Index,  Part  IV.) 

ADVANTAGE  OF  DEFECTS, 

when  or  not  to  be  taken,  510  to  512* 

ADVERSE   POSSESSION.     (See  Index,    Paris 
I.  11.) 

ADVERTISEMENT.    (See  Ind.  Pte  I.  II.  III.) 
AD VOWSONS.    (See  Index,  Pan  I.) 

AFFIDAVn\    (See  Index,  Parts  IL  nL  IV.) 
may  be  made  before  jodge  of  any  Court,  23. 
supplementary  ones  not  allowed  on  role  nisi,  36. 
when  second  one  requisite  to  hold  to  bail,  219. 
of  execution  of  process,  245. 
of  personal  service  of  writ  of  summons,  266, 

267,  272. 
to  set  ande  supposed  service  of  process,  278. 
what  it  roust  contain,  278, 279. 
form  of,  to  set  aside  pretended  service  of  copy 

of  summons,  279. 
the  like,  showing  service  of  insufficient  copy, 

id, 
the  like,  objecting  that  service  not  in  proper 

county.  Id, 
hearing  rule  on  same,  id, 
making  absolute  or  discharging  rule,  279, 280. 
of  personal  service  to  enable  plaintiff  to  enter 
appearance  for  defendant  sec.  stat.  289. 
requisites  of,  289  to  292. 
usual  form  of  pcnonal  service  of  regular  writ, 
289. 
of  ineffectual  search  for  defendant's  ap- 
pearance, 290. 
of  personal  service,  but  some  supposed 
defect  in  writ  or  copy,  290,  291. 
before  whom  affidavit  may  be  sworn,  292« 
swearing  of,  enforced,  id. 
to  enforce  appearanee  by  distringas,  298*    See 
ViMtringat, 
requisites  of  affidavit,  302,  305. 
forms  of,  306  to  308, 316.    See  Fennt, 
to  hold  to  baU,  331.    See  Capioi. 
express  requisites  of,  by  statutes  and  rules,  331. 
not  considered  commencement  of  action,  332* 
title  not  to  be  in  a  cause,  id. 
form  and  requisites  of,  id, 
title  of  court,  id. 
deponent's  abode,  333. 


AFnOAVrr— (coaiiaiKd.) 

addition  of  rank,  &c.  333. 

degree,  profession.  Sec,  id, 

names  of  parties,  334. 

cause  of  action,  id, 

requisite  precision  in  statemcaC  thenat,  id,. 

pnnciple  on  which  predsion,  &c.  neqair. 

334,335. 
consequences,  when  statement  of  tmme  of 

action  defective,  337. 
pmcUcal  proceedings  with  res|MCt  lo^  id, 
before  whom  to  be  sworn,  338. 
the  jurat,  339. 
form  of  affidavit,  340. 
defects  in,  when  to  be  objected  to. «!. 
of  filing  affidavit,  341. 
contradictory  ones,  when  aHowed,  369. 
ofiioHce0^baii,382.    See  Bat/. 

forms  of,  td.    See  Forma, 
ofjostificationof  bail,  382.    See  Bbal. 
to  found  proceedings  to  outlawry  oo,  401.    Sec 

OuUawrv* 
for  inspection  of  documents,  434, 4S5. 

form  and  requisites  of,  435. 
to  hold  to  bail,  515  to  517. 

objections  to,  when  to  be  taken,  ttf. 
on  motions  for  trreguyritie$,  621. 

defects  in,  when  not  waived,  M. 
in  support  of  or  against  appDcataoDS  by  saa^ 
mons  or  motion,  535  to  554. 

1.  when  or  not  necessary,  535. 

u  not  in  support  of  a  judge's  ■otesy  ad. 
or  to  statement  by  ooonsely  id, 
in  moat  other  cases  necessary,  636. 

2.  by  whom  to  be  made,  537. 

when  by  a  third  party,  id, 
not  by  a  convicted  moo,  id. 

3.  title  of  the  Court,  id, 

most  be  stated  correctly,  id. 

4.  title  of  the  cause,  538. 

names  to  be  stated  in  fall,  uL 
sUtement  of  character  of  party  suif  or 

being  sued,  538. 
transposition  of  names  fatal,  539« 

5.  addition  of  deponent,  id, 

what  statement  of,  iKcaaaiy,  id. 

6.  commencement  of  affidavit,  540. 

must  be  accurate,  id, 

omission  of  word, "  oath,"  iatai,  id, 

7.  body  or  substance  of,  id, 

facts  roust  be  stated  posktvdy,  id. 
mere  inferences  not  siUovred,  540,541. 
when    express   rules  require   ynifahi 

points  to  be  sworn  to,  541. 
natural  language  of  each  deponent  la  le 

adhered  to,  id. 
calumnious  statements  to  be  avoided.  542. 
should  be  concise,  id. 
when  should  stale  particiilar  objcctioBB^ 

id. 
when  presence  of  other  penooa  ihiaH 

be  twom  to,  543. 
of  swearing,  in  antidpatiom  fcc  of  ap* 

ponenf  s  probable  staleasents,  id. 
of  swearing,  to  merits,  543  to  545. 

8.  deponenft  signature  to  aflidavit,  545. 

may  be  signed  in  a  Ibreiga  chararter,  id, 

9.  before  whom  sworn,  t2»  S3, 545. 

ooncvrrent  jurisdiction  of  jvdge^  545*  ^ 
general  regoUtioos  icspccling,  id. 
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AFFIDAVIT— (cmiiiiiuea.) 

when    power   of 
peuded,  545. 
10.  of  tbe  jurat,  546. 

requisites  of,  339,  546. 
when  ma^  be  amended,  546< 
at  what  lino  an  affidavit  muit  be  sworn, 
produced,  and  filed,  id. 
cannot  be  produced  In  support  of  rule 

nisi,  after  rule  moved  for,  id. 
if  defective  in  form,  when   may   be 

amended,  547. 
filing  of,  547,  548. 
documents  to  be   annexed  to  and  exhi- 
bited with  affidavit,  548< 
when  dispensed  with,  S77  to  f79, 
549. 

13.  if  previously  oied^  when  must  be  re- 

sworn, 549. 

14.  consequences  of  being  insufficient  in  first 

instance,  549. 

when  rule  allowed  to  be  opened,  550. 

15.  when  amendment  in,  permitted,  id, 

or  supplemental  one  received,  id, 

16.  when  or  not  objection  to,  waived,  550. 

17.  delivering  copies  to  opponent,  i^hen  or 

not  advisable,  551. 
on  summonses,  563. 

18.  of  opponent  taking  copies,  551. 

practice  of,  when  deviated  from,  id, 

19.  affidavits  in  answer  to  a  summons  or  rale 

nisi,  552. 
requisites  to  be  observed  in,  55f » 554. 
f  0.  time  of  swearing  same,  553. 
tl.  if  defective,  when  may  be  amended,  554. 
cftervice  tftummom,  562« 

form  of,  id, 
when  conflicting,  how  the  Court  or  judge  decide, 

596. 
requisites  of,  on  motion  under  interpleader  act, 
6S5. 

on  motion  to  change  venue,  65f ,  657. 
forms  of,  652. 
Id  truth  of  plea  in  abatement,  711, 718. 
of  trutli  of  plea  after  last  pleading  in  banc,  749. 

AFFIRMANCE.    (See  Index,  Part  lU.) 
AFTERMATH.    (See  Index,  Part  I.) 


AGE.    (See  Index,  ParU  I.  II.) 

of  witness,  statement  of,  in  brief,  856.  See  Brief, 

AGENT.    (See  Index,  ParU  II.  m.) 

relief  by,  under  interpleader  act,  6f0,  6f  f  • 

AGREEMENT.    (See  Index,  Parts  I.  U.  III.  IV.) 

staying  proceedings,  when  action  contrary  to, 

663. 

AGRICULTURAL  PRODUCE.  (See  Ind.  Pt  L) 
AIDERS  AND  ABETTORS.  (See Index,  Parti.) 
ALEHOUSES.    (See  Index,  Part  U.) 

ALIAS  WRIT, 

issoing  of,  into  another  county,  Sl7, 349* 

form  of,  218. 

issue  of,  to  save  stat.  lim.,  408. 

ALIENATION.    (See  Index,  ParU  I.  H.) 

AUEN  ENEMY,    (See  Index,  Part  IL> 


AUMONY.    (See  Index,  Parts  L IV.) 

ALLEGATIO  FALSI.    (See  Index,  Part  II.) 

ALLOWANCE  OF  BAIL.    See  BtAl, 
rule  for,  386. 
service  of  same,  id, 

ALTERATION.    (See  Index,  Part  I.) 

ALTERNATIVE, 

writ  of  distringas  must  not  be  in,  31 1. 

AMBASSADORS, 

privilege  of,  from  arrest,  329. 

AMBIGUITY.    (See  Index,  Part  I.) 

AMENDMENTS.  (See  Index,  Part  IH.— also  Jr- 
rtgulariiiei,') 

formerly  judge  at  nisi  prius  could  not  order,  42. 

though  cause  undefended,  id, 

how  he  may  order,  id, 

cannot,  after  cause  referred,  id, 

what  amendments  mav  be  made,  id, 

should  not  be  allowed,  if  defence  on  merits  pre- 
judiced, 43* 

enactments  respecting,  42  to  44. 

discretionary  in  judge  to  permit,  33,  35,  43, 55. 

if  T^wd,  no  appeal,  43,  923. 

otherwise,  when  ynrnkud,  id, 

decision  of  judge  as  to,  when  conclusive,  44. 

should  be  liberally  permitted,  id, 

unless  just  defence  prejudiced,  id,  923. 

summons  for,  on  circuit,  45. 

order  thereon,  id, 

power  of  sheriff  to  allow,  47. 

not  allowed  in  deviations  of  statutory  regula- 
tions, 54. 

otherwise  of  rules  of  Court,  id, 

of  copy  of  capias,  59,  70,  233,  234. 

of  name  of  defendants  in  writ,  when  refused,  173. 

of  writ,  before  executed,  233. 

of  writ,  after  executed,  234. 

of  copy  of  writ,  234,  311. 

instances  of,  235,  351. 

difference  between  defect  in  writ  and  copy  con- 
sidered, 236. 

should  be  liberally  allowed,  480,  481. 

propriety  of,  after  notice,  529,  534. 

In  affidavits,  when  allowed,  550,  554.  See 
Affidavit, 

in  rules  nisi,  when,  483.    See  Ru2m  mil, 

of  pleadings  before  trial,  849. 


AMICABLE  ADJUSTMENT.    (See  Ind.  Pt.  III.) 

ANCIENT  UGHTS.    (See  Index,  Parts  I,  II.) 

ANGLING.    (See  Index,  Part  m.) 

ANIMALS.    (See  Index,  Part  L) 

ANNEXATIONS  TO  LAND.    (See  Index,  Pt  I.) 

.ANNUITY.    (See  Lidex,  Parts  L  IL  IV.) 

rule  to  set  aside,  must  state  all  objections,  581. 

ANNUITY  DEED.    (See  alao  Index,  Part  IV.) 
power  of  single  juage  at  chamben  under  An- 
nuity Act,  20. 
inmmons  to  obtain  inspection  of,  id. 
or  take  copies,  id, 
should  be  Wore  judge  at  chambers,  id. 
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ANSWER.    (Sm  Index,  Part  n.) 

APOLOGY.    (Sm  iBdn,  Parts  II.  III.) 

APPEAL.    (Ske  Index.  Parts  II.  III.) 
under  11  G.  2,  c.  19.  8.  17,  45. 
power  of  judge  to  allow  costs  of,  id. 

APPEAL,  COURTS  OF.    (See  Index,  Part  IV.) 

APPEARANCE.    ^See  also  Index,  Part  IV.) 
entered  before  declaration  in  court  of  law,  97. 
otherwise  in  equity.  87, 88. 
entry  of,  between  10th  Aug.  and  S4th  Oct.,  06. 
how  enforced  by  distringas,  160,  801  to  821. 

See  Digtringas, 
in  default  of,  153. 
entered  sec.  stat.  Court  will  not  set  it  asidis  an 

suggestion  of  perjury,  268. 
defendant's  attorney's  OAdertaJUng  to  appear, 

240,  273. 
how  enforced,  273. 
time  of  appearance  after  servioe,  282* 

within  what  time,  id, 

must  be  within  eight  days  of  day  of  aervica,  id. 

day  of  service  included,  id. 
mode  of  enterins[  appearance  by  defiwdant,  id. 

by  defendant  in  penon,  id. 
form  of,  283, 208. 

by  attorney  for  defeodaat,  282f 
form  of.  283. 

by  plaintiff's  attorney  sec,  sUt,282. 
form  of.  283. 
requisites  to  be  observed  on  entering,  id, 

attorney's  residence  to  be  stated,  id, 

residence  of  defendant  need  not  be,  id, 

when  residence  of  defendant  unknown,  id, 
when  several  defendants,  286* 
fees  on  entering,  id. 
proposed  new  forms  of  appearance.  285, 287. 
what  plea  or  act  of  defendant  before  appeafance 

a  nullity,  285. 
practical  proceedings  on  entering.  286. 
former  proceedings  as  to  warrant  to  defend,  id, 

minute  of  warrant  to  defend  as  formerly  re« 
quired,  id, 
offices  in  which  to  enter  appearance^  id, 
fees  on  appearance,  286,  287. 
consequences  of  non-appearance,  287. 
must  correspond  with  process,  id. 
when  for  an  infant,  288. 

must  be  by  goardian,  id, 

not  by  attorney,  id, 

enforcing  appearance  by  guardian,  id. 

form  of  appearance  bv  guardian,  id. 
proceedings  u>  enable  plaintiff  to  enter,  sec.  stat. 
id, 

affidavit  of  personal  lerrice  requisite,  289. 

requisites  of  affidavit,  289  to  291. 

usual  form  of  personal  service  of  legqlar  writ, 
289. 

form  of  afHdavit  of  ineffeetual  search  for  do- 
fendant's  appearance.  290. 

of  personal  service  where  writ  irregular,  290, 
291. 

before  whom  affidavit  maj  be  sworn,  t94. 

swearing  of  affidavit,  how  enforced,  id* 

how  to  enter  appearance  for  defendant  by 
plaintiff,  id. 

consequences  of  mistake  in  entering,  f  93. 

time  within  which  eaUy  nust  bo  flafyde«  id. 


APP£ARANCE-(eoiitfiMi«iLy 

eonne  of  practioe  on  cBteria|^  f94. 

form  of  entry,  id, 

must  correspond  with  pneeeaa,  999. 

conseqaencee  of  misukes  in,  «d. 
of  enforcing  appearance  by  dietniigM*  150^901 
to  SCI.    Bee  DiffWn^. 

entering  appeamiice  by  plaintif,  t99. 

•flMavit  of  issQing  wftt  of  esaaaMM.  ad. 

leqoiaites  to  be  obserred  on  ieoong  writ,  id. 

when  proper  to  enfotoe  appeuaace  hy  dis- 
tringas, 150,  300. 

practice  on  issuing  writ,  901  to  9ft. 
proceedings  between,  and  coBchaaioa  of  accki. 

4«1  to  428. 
slgnisg  judgment  for  want  of  plem,  506- 
demand  of  plea  before,  a  aoUitj,  irf. 
nnless  defendaat'a  attoiMy  oMleftoofc  to  ap- 
pear, id, 
irregnlarity  in,  when  to  bo  objaelai  to,  511. 
countermand  of,  to  writ,  5S3. 
time  allowed  for,  boibro  plaintiff  caa  < 

439. 


APPEARANCE  OF  WITNESS.    Sm  Wib 
practioal  prooeedinga  to  compel.  ftl8  aa  8M. 

APPENDANT.    (See  Index,  Part  L) 

APPOINTMENTS.    (See  Iiidtz,  Ptet  IIL) 

APPORTIONMENT.    (See  Indcs,  Ptet  f .} 

APPREHENSION.    (See  Ind,  Ptau  L  If.  IH.) 

APPRENTICE.    (See  Indes,  Parts  L  XL) 

APPURTENANCES.    (See  Index.  Pkit  L) 

ARBITRATION.    (See  Index,  PiHo  L  U.  m.} 

ARBITRATOR.    (Sea  ladox,  Pm  IIL) 

ARCHDEACON'S  COURT.    (Sao  I^  Ft.  IT.) 

ARCHES' COURT.    (See  Index,  Part  lY^ 
AREA.    (See  ladax.  Parte  LU.) 

ARGUMENT, 

on  demoirers,  760. 

ARREAR  OF  WAGES.    (See  Index.  Ptot  IT.) 
ARREST.    (SoaIndix,PamI.ILIILlV.aho 

Capoi.) 

may  ba  made  al  any  luiar  of  niglii.  110, 3f&. 

tboogh  not  after  If  on  Satnrdaj  aighi,  iim 

reasons  in  favoor  of  and  agaiMt,  l$f  m  191^ 
326.  327. 

proviso  for  persons  oririleged  ftom,  15f.  3t9. 

observations  on  the  law  of,  323  lo  StSw 

when  imprudent  to  arreat.  5t8« 

privileges  from,  329  to  331. 

requisite  <^  affidavit  on  wlatk  lo  anfol,  3tS, 
331  to  341. 

directions  to  officer  not  to  aneat  particnlay  de- 
fendant, 348. 

practice  ol  obcaiabg  wanant  la  anaol.  47.  SSa 

o^arrest  in  general,  and  its  iacidenta,  9SX 

consequence  of  aneatiag  wrong  dffaadil,  a$9^ 
354* 

or  by  wrong  name,  id.  Bail  bond  void.  FIm& 
▼•  CKhmh  3  DowL  679. 
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time  of  arrwt,  ilO,  S55. 

when  second  arreet  pen&itte4,  $55. 

node  of  arrest,  and  what  amoqaU  to,  99f  • 

dmtj  of  o£Bcer  on  arrest,  id. 

remedy  for  eitortioas  on,  559,  SdO«, 

proper  conduct  of  defendant  oa  arreet,  96\ . 

legal  modes  of  obuioug  nlMso  from,  962  to 

386. 
commencomeBt  of  dsclaratioii  aftor,  544. 

ARSON.    (SeelBdex^Putl.) 

JkBJlClW  CLERKS.    (See  Ind.  Pti.  lU.  IV.) 

ARTICLES  OF  CLERKSHIP.  (Sto  Index,  Part 
IIL 

ARTICLES  OF  THE  PEACE.  (Sea  ladts,  Parts 
ILIV.) 

ASSAULT.    (See  Index,  Parti  I.  IL) 

ASSAULT  ANP  BATTERY.    (See  Ud9X,  Part 

m.) 

ASSENT.    (See  Index,  Part  I.) 
ASSESSfiiENTS.    (See  Index,  Part  IV.) 
ASSETS.    (See  Index,  Parts  I,  n.m.) 
ASSIGNEES.    (See  Lidey,  Parte  III.  IV.) 
ASSIGNEE  OF  BOND.    (See  Index,  Part  III.) 
ASSIGNMENT.    (See  Iftdex,  Paito  L  XL) 

ATTACHMENT.    (SfWUuam.) 

diowing  caose  against  rule  for,  at  chambers, 
when  lefosed,  t8. 

judge's  order  cannot  be  enforced  by,  8S,  61. 
otherwise,  if  made  a  rule  of  ooart,  id. 
See  InHHoeutarff  Cdsli. 

production  of  original  rule  in  caeee  of,  requisite, 
683,  585. 

enforcing  payment  of  eosts  by,  60S. 

how  to  proceed  by,  id. 

rule  for  payment  roost  be  abtolutt,  or  do  attach- 
ment lies,  60S. 

rule  must  be  personally  served,  td. 

requisites  to  be  observed  before  iesofaig  an  at- 
tachment, 60S  to  606. 

affidavit  of  service,  and  motion  and  rule  for 
aitaohment,  606. 

when  rule  nisi  onlv,  <d. 

when  abeolute  in  nrst  inatanoe,  id* 

execution  of  same,  607. 

who  exempt  or  discharged  fnm,  td. 

ATTEMPTS.    (See  Index,  Parte  I.  JI.) 

ATTENDANCE.    (Sec  also  Index,  Part  III.) 
of  judges  at  chambers,  hours  of,  S7. 

ATTORNEY.    (See  also  Index,  ParU  I.  IL  III. 
IV.    Attornmf  end  Solicitor.) 
power  of  judge  at  chambers  over,  SO. 
admisaion  of,  must  be  in  courl,  S4« 


mouoos  impnang  misconanct  •ometimes  n 

red  to  master  in  K.  B.,  98. 
otherwise  in  C.  P.,  td. 
indorsing  name  of,  on  procesa,  TS,  S08. 
forms  of,  S08. 

retainer  of,  1 14.    Bee  Retamsr. 
obtaining  Instructions  to  sue,  117. 
Co  de^nd, 

liability  of,  for  suing  without  authority,  11 
duty  of,  before  commencing  action,  iy5. 
issuing  writ  without  authoritv  of,  159. 
demand  of  authority  to  sue,  S5l,  S75. 
form  of  demand,  t51. 

nadertaking  of,  to  appear,  f  40,  S79, 965,  ! 
residence  of,  to  be  stated  in  appeamnce,  i\ 
privilege  of,  from  arrest,  990. 
doty  on  obtaining  instructions  for  declan  i 

4y9  to  491.    See  IkeUtrtittm. 
knowledge  of  pleading,  why  eseential  to, 

49S. 
irregularity  without  obtaining  order  for  cI  i 

of,  515. 
one  summons  only  requlsice  to  tax  bill  of,  i 
duty  of,  to  obierve  instruction  as  to  plot  i 

duty  of,  in  preparing  brief,  847  to  864. 

BriVf. 
the  like,  on  trial  at  nisi  prina,  866  to  9Se 

THal. 

ATTORNMENT.    (See  ladex.  Part  IL) 

AUCTION.    (See  Index,  Part  U.) 

AVOIDANCE, 

matters  in,  must  be  pleaded  specially,  79 

AUTHOR.    (See  Index,  Part  II.) 

AUTHORITY.    (See  Index,  Part  I.) 

AUTHORTTY  TO  SUE, 

8Uying*proceediogs  for  want  of,  116,  SV, 

AUTHORITY  OF  JUDGES, 
on  what  grounds  depends,  5* 
of  Practice  Court,  50, 

AWARD.    (See  Index,  Parts  1. 11.  IH.  IV, 
rule  nasi  to  set  aside,  must  state  all  the 
tions  to  the  same,  581. 

BACHELOR  OF  ARTS.    (See  Index,  Par    ! 

BACHELOR  OF  LAW.    (See  Index,  Pari 

BACKSIDE.    (See  Index,  Part  I.) 

BAIL.    See  Capioi. 

enactments  respecting,  It  to  15. 
re<)ui»ites  of  affidavit  to  hold  to  bail,  9S 
991  to  941.  See  Affidavit,  Capias. 
express  reouisites  of,  by  statutes  and  ru 
must  be  or  original  cause  of  action,  91 
before  whom  made,  991. 
fee  on,  id. 

witliout  affidavit  arrest  void,  99f . 
omission  in,  when  fatal,  id. 
forms  and  requisites  of,  99t  to  94 
AjffidanU    Capioin 
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BAIL— (eonliniMi.) 

wheu  second  affidavit  requisite,  200, 349, 350. 
deposit  with  sheriff  in  lieu  of,  66,  366.    See 

Sheriff. 
majF  be  of  som  sworn  to  and  iOl,,  S66, 
proceedings  after  deposit,  367. 
poyment  into  court  in  lieu  of  bail  above,  367, 370. 

of  what  Bam,  id. 
undertaking  of  attorney'  to  perfect  boil  in  lieu  of 

bail  bond,  240, 367. 
sliould  be  in  writf  ng,  367. 
enforcement  of,  by  attachment,  itU 
form  of,  368. 
moUons  to  avoid  putting  in  bail,  369* 
when  contradictory  affidaviu  allowed,  369, 

370. 
when  not,  id* 
of  potting  in  bail  above,  370. 
consequences  of  neglect  to  pot  in,  fOO. 
deposit  of  sum  sworn  to  and  tOl.  in  lien  of,  370* 
time  of  potting  in,  370. 
must  be  within  eight  days,  id* 
or  further  time  obtained,  370  to  37S. 
eight  days  bow  calculated,  371. 
of  payment  of  money  in  lieu  of,  id* 
may  be  within  the  eight  days,  id* 
in  latter  case  defiendaut  must  enter  common 

appearance,  id. 
or  plaintiff  may  for  him,  id* 
on  perfecting  spedal  bail  may  take  money  cot 

of  court,  S. 
or  convert  same  into  a  payment  in  action,  id, 
cannot  apply  same  to  a  plea  of  tender,  372. 
plaintiff  on  obtaining  verdict  must  set  off  sum 

paid  into  court,  id. 
.  cannot  issue  execntion  for  the  whole  sum  re- 
covered, id, 
bail  must  be  put  in  and  perfected  though 

arrest  between  10  Aug.  and  !!4  Oct.,  372, 

396,  39»  • 
of  obtaining  further  time,  372. 
of  potting  in  bail  at  any  time,  id, 

either  pending  action,  id* 

or  before  defendant  charged  in  execution, 
372,373. 
changing  bail  by  leave  of  a  ^udge,  373. 
import  of  term  *'  putting  in  hail,**  and  several  re< 

qoisites,  id* 
description  of  term,  id* 
must  be  of  two  competent  persons,  id* 
unless  leave  for  more  has  been  obtained,  373, 

377. 
bail  most  justify,  373* 
and  notice  of  jastification  given,  id. 
proceedings  antecedent  to  putting  in  bail,  373 

lo375. 
ascertaining  competency  of  bail,  373. 
apprising  them  of  extent  of  their  liability,  374, 
requisites  of  bail,  id, 
to  what  they  roost  swear,  id* 
form  of  affidavit  to  which  bail  most  swear,  374, 

375. 
must  be  housekeeper  or  freeholder,  375. 
sum  lo  be  sworn  worth,  id* 
Boromaiy  of  wlio  may  be  baij,  id. 
aoalifications  of,  376. 
oisqoali6catlons  of,  id, 
moral  character  of,  id, 
mode  of  beeamittg  bail,  377, 378. 
most  testify  their  consent,  877. 


BAIL-<ceiittiiiied.) 

offence  of  penonating  bail,  376. 

coorse  observed  on  bail  juatifvisiig,  id. 

form  of  bailpiece,  377. 

signature  by  bail  in  Excheqoerp  378. 
modes  of  potting  in  bail,  id. 

before  whom  may  be  put  in,  id* 

for  what  county,  id* 

care  to  be  observed  in  potting  in,  id. 

conseqoences  if  pot  in  wrong  oSkCt  id* 
notice  of  bail  having  been  pot  in,  379» 

essentia]  to  give,  373,  379. 

roost  be  a  written  notice,  379. 

must  be  given  before  time  expired,  id. 

requisites  of  notice  of  bail,  id* 

forms  of  notice  and  jnstification  of,  379  to  382. 
See  Farwu* 

service  of  notice,  379. 

time  of  service,  id. 

informality  of  notice  of,  380. 

forms  ofnotioes  of  patting  in  notd  jmtdiymg, 
380  to  383. 

of  exception,  381. 

of  notice  of  exception,  id. 

of  justification,  12. 102,  lit.  381  to  38SL 

may  Justify  in  vacation,  tS,  9t,  381. 

of  affidavit  to  oppose,  383. 
other  practical  proceedings  rebting  to  faoii,  id. 

time  and  mode  of  patting  in,  id. 

four  days  notice  of  intenCion  to  joslify,  383^ 
374,  375. 

exception  thereto,  374^ 

costs  of  exception  by  whom  to  be  paid,  384b 

entry  of  exception,  id* 

written  notice  of,  id* 

form  of  notice,  381. 

of  adding  bail,  3S4. 

written  notice  of  jostificatioa  vben  to  be 
served.  111,  385. 

of  obtaining  further  tiase  to  jtoliTy,  385, 370 
to  372. 

affidavit  of  service  of  notice  of  jostificaliaa. 
385. 

form  of  notice,  382. 

brief  and  motion  to  justify,  385* 

calling  and  appearance  of  boil  ta  jnslify ,  id. 

usual  boor  of  jostificatioo,  id* 

opposition  to  bail,  id* 

allowance  of  bail,  386. 

role  for  service  thereof,  id. 
proceedfaigs  on  bail  hood,  387  to  389.    See 

BaU&md^ 
proceedings  against  sheriff,  389  to  391. 
variance  in  stating  venne  not  deemed  a  waiter 

of,  483. 
demand  of  plea  wlien  a  waiver  of,  506,518. 
objection  to  notice  of,  518. 
objection  to  affidavit  of  debt,  515  to  5lT. 
variance  in  declaration  from  writ  vhcs  a  di»> 
charge  of,  71, 196, 469,  470. 


BAILABLE  PROCESS.  See  Ce^iai. 

enactment  of  2  W.  4,  c  39,  respecting,  150L 
indorsement  of  abode,  &c»  of  dcfcndaDl  noC  aov 
necessary,  815. 

BAIL  ABOVE.    SeeBsi/. 

deposit  in  lieu  of,  367,  370  to  37t« 
proceeding  between  and  cooctosioo  of  actiao, 
481  to  428. 
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BAIL  BOND.  (See  alto  Ind.  I't.  IV*     Uipiai.; 
esecutioo  of,  36t,  S6S, 
condition  in,  56S. 
requiiites  of,  id. 
Toidp  if  arrest  in  wrong  name,  Finch  v.  Coeken, 

3  Bowl.  678. 
consequences  of  sheriif  refusing  proper  one,  id, 
or  taltiog  one  with  iasufiicient  sureties,  id,  390. 
form  of,  364. 
date  of.  Id, 
peqaltjf  in,  id,  365. 

should  not  be  larger  than  requisite,  364. 
two  sureties  are  Mlvisable,  365. 
must  have  sufiBcient  in  county,  363. 
though  one  will  not  invalidate,  365. 
defendant  should  notvohtntarUy  execute  without 

previous  arrest,  id, 
granting  indulgences  after  execution  of,  id, 
duty  of  sureties  on  executing  one,  id, 
deposit  with  sheriff  in  lieu  of,  366. 
undertaking  of  defendants  attorney  to  perfect 

bail  in  lieu  of,  240,  367. 
proceedings  on  bail  bond,  387. 
can  only  ensue  on  neglect  to  put  in  bail  above,  id, 
or  perfect  same,  id. 
putting  in  suit  of,  id, 
assignment  thereof,  id. 

action  thereon,  65,  387. 
cannot  be  commenced  until  bail  bond  forfeited, 

387. 
may  be  supported  in  any  court,  388. 
staying  proceedings  on,  67,  388. 
enabling  original  defendant  to  try  on  merits,  id, 
on  application  of  the  bail,  id. 
what  affidavit  requisite,  id, 
import  of  term  loting  a  trial,  388,  389. 
other  proceedings,  vi, 

BAILABLE  PROCESS, 

declaring  de  bene  esse  on,  439. 

BAIL  PIECE, 
form  of,  377, 
filing  of,  382. 

BAILIFFS.    (See  Index,  Part  IV.) 

BANKRUPT, 

when  privileged  from  arrest,  330. 

BANKRUPTCY.    (See  Index,  Part  L  II.  IV.) 
BANKRUPTCY,  Court  of.    (See  Index,  Part  IV.) 
BANKRUPTCY, 

cognovit  when  discharged  by,  669. 

BANKS,  SEA.    (Sec  Index,  Part  L  II.) 
B A  NNS.    (See  Index,  Part  IV.) 

BAR,  Plea  in.    SeePtai. 

when  farther  time  will  be  given  to  plead  in  bar, 

704. 
forms  and  requisites  of  pleas  in  bar,  714  to  721. 
See  Pita, 

BARGAIN  AND  SALE.     (See  Index,  Part  L) 

BARONS.    SeeJndget. 

number  of,  5. 

provision  for  absence  of  chief  baron,  6. 

proceedings  of,  when  valid,  id, 

relationship  or  interest  of,  9. 

jorisftiction  of,  11. 
VOL.  HI. 


BAKON  AMV  lf£lUK.    ^9ee  inaex,  rart  i.) 

BARRISTERS.    (See  also  Index,  Part  III.) 
when  privileged  from  arrest,  330. 

BASTARD.    (See  Index,  Part  I.  IV.) 

BATTERY.    (See  Index,  Part  I.  II.  III.) 

BEACONS.    (See  Index.  Part  I.) 

BEAST.    (See  Index,  Part  UI.) 

BEAST  GATES  AND  CATTLE  GATES.     (See 
Index,  Part  I.) 

3EES.    (See  Index,  Part  I.) 

BEIX)NGING  TO.    (See  Index,  Part  L) 

BETTER  EQUTTY.    (See  Index,  Part  II.) 

BETTflR  SECURITY.    (See  Index,  Part  11.) 

BF^T  EVIDENCE, 

of  the  necessity  to  produce,  809. 
when  secondary  evidence  allowed,  810. 

BIGAMY.    (See  Index,  Part  I.) 

BILL  OF  DISCOVERY.    (See  Index,  Part  lU.) 

BILL  OF  COSTS.    (See  Index,  Part  III.) 

BILL  TO  PERPETUATE  TESTIMONY.     (See 
Index,  Part  m.) 

BILL  OF  SALE.    (See  Index,  Part  L II.) 

BILL  OF  EXCEPTIONS.    (See  Index,  Part  IV.) 
when  to  be  tendered,  915. 

BILLS  IN  EQUITY.    (See  Index,  Part  IV.) 

BILLS,  other.    (See  Index ,  Part  II.) 

BILL  OF  EXCHANGE.   (See  also  Ind.  Pts.  I.  II.) 
failing  due  on  Sunday,  104. 
notice  of  dishonour  of,  on  Sunday,  id, 
Reg.  Gen.  of  T.T.  1  W.  4,  limiting  length  of 
declarations  on,  452,  476. 

BILL  OF  INTERPLEADER.     (See  also  Index, 
Part  IV.)  and  see  Interpleader,  bill  of, 
proceedings  under,  620  to  627, 

BIRDS.    (See  Index,  Part  I.) 

BIRTH.    (See  Index,  Part  I.) 

BLASPHEMY.    (See  Index,  Part  IV.) 

BODY  AND  LIMBS.    (See  Index,  Part  L) 

BONA  NOTABILIA.    (See  Index,  Part  n.) 

BOND.    (See  also  Index,  Parts  II.  UI.) 

form  of,  to  indemnify  nominal  plaintiff,  128. 

BOOKS.    (See  Index,  Part  II.) 

BOOKS  AND  DOCUMENTS.  (See  Index,  Pt.  II.) 

BOROUGHS.    (See  Index,  Part  I.) 

BOTES.    (See  Index,  Part  L) 

BOTTOMRY  BOND.    (Sec  Index,  Part  IV.) 
3  o 
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BOUNDARIES  OF  ESTATES.  (Seclnd.  Pt.  1.  II.) 

BOUNDARY  UNE.   (Sec  Index,  Part  I.) 

BRAWLING.     (See  Index,  Part  IV.) 

BREACHES  OF  CONTRACT.  (See  Ind.  Pt.1. 11.) 

BREACHES, 

ascertaioiog  on  writ  of  inquiry,  47, 675. 

BRIDGES.    (See  Index,  Part  I.) 

BRIEFS  AT  NISI  PRIUS,  847  to  865. 

I.  General  observations  respecting,  847. 
mode  of  preparing,  id. 

3.  Statement  of  the  pleadings,  848. 
S.  Observations  thereon,  id, 

what  they  require  to  be  proved,  id, 
-what  chey  admit,  id, 

4.  In  actions  of  slander,  849. 

statement  of  worHs  declared  on  in  a  separate 
sheet  without  innuendoes,  id, 

5.  Considering  sufficiency  of  pleading,  id, 
immediate  amendment  of  same.  849,  890. 

6.  Copy  of  pleadings  for  judge,  850. 
particulars  of  demand,  id, 
particulars  of  aet  off,  it/, 

7.  Statement  of  particulars  of  demand  or  set-oflT, 
in  briefs  with  observations  thereon,  id, 

8.  Utility  of  analysis  of  plaintiff's  case,  id, 

9.  Full  statement  of  plaimiff*s  case,  851. 

10.  Statement  of  written  documents,  &c.  maps, 

plans,  &c.  852. 

II.  Utility  of  maps,  plans,  &c.  considered,  id, 

12.  Analysis  of  dates  of  material  facts,  853. 

13.  Observations  on  facts,  &c. 

14.  Stating  previoas  opinions  of  counsel  and 
pleader,  id, 

sliould  not  be  abbreviated,  id, 

15.  Analysis  of  proposed  proofs,  854. 
form  of  anal  V  sis,  id, 

16.  Mode  of  stating  the  proofs,  id, 

17.  or  formal  proofs,  B55. 

18.  Evidence  ot  the  merits,  id» 

19.  All  the  evidence  of  each  witness  to  be  stated 
consecutively,  id, 

to.  Age  and  character  of  each  witness  to  be 
staled,  856. 

21.  Arrangement  or  order  of  witnesses,  857. 

22.  Statement  in  detail  of  what  each  witness 
will  prove,  id, 

23.  Mode  of  statini;   proofs  in  brief  upon  a 
trudesmau's  bill,  853. 

24   Statement  of  expected  defence  and  supposed 
proof  in  support  thereof,  id, 

25.  Indorsing  brief,  fees,  &c.  859. 

26.  Of  the  brief  for  the  defendant,  id, 
statement  of  proofs  in,  861. 
gtviiig  evidence  for,  at  all  events,  862. 
of  structure  of  brief  for,  in  general,  id. 
of  watching  brief,  863. 

27.  Delivery  of,   to  counsel  and   proceedings 
thereon,  863. 

consultation  thereon,  864,  865. 

BRIEFS  ON  MOTIONS.— 571,  590,  591. 

delivery  of,  to  counsel  on  moving  rule  nisi,  57l. 

what  should  consist  of,  571 ,  572. 
the  like  on  moving  rule  absolute,  590. 

on  opposing  rule,  591. 


BRUISES.    (See  Index.  Part  I.) 
BUILDINGS.    (See  Index,  Part  U 
BULL  BAITING.    (See  Index,  Parts  L IL) 
DULLWARKS.    (See  Index,  Puts  I.  IL) 
BURGAGE.    (See  Index,  PMt  I.) 
BURGLARY.    (See  Index.  Part  I.) 

BU RIAL.    (Sec  Index,  Parts  I.  IL) 

CALENDAR  MONTH, 

how  calculated,  108, 109. 

CALUMNY.    (See  Index.  Part  UX.} 

CALUMNIOUS  STATEMENT. 

should  be  avoided  in  affidavit,  54f. 

CANALS.    (See  Index,  Partt.) 

CANAL  SHARES.    (See  Ludex,  Part  L) 
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CAPIAS.  WRIT  OF.    See  ¥« 

slieritTs  duty  on  execoiing  it,  46. 
amendment  of  copy  of,  when  i 
instances  of  refusal,  idm 
how  to  be  dated,  90. 
how  long  to  be  in  force,  90.  f41. 
judge's  or<ler  for  ret  urn  to,  in  vacatii 
return  to,  by  whom  to  l>e  made,  f  4d. 
return  to,  bow  enforced,  246,  247. 
rule  to  obtaid  return,  247. 
forms  and  requisites  of  retunu  to.  f  48.  t49. 
proceedings  on  return  of  non  est  ioecniw,  249. 
1.  Observations  on  law  of  arrest,  323. 
has  varied  at  different  perioOs  ot  I 
furmeriy  only  for  eriaie,  s^ 
reasons  why  not  for  debt,  id* 
effect  of  statute  of  Marlbridge 

account  f  id. 
of  25  Edw.  3,  a.  5,  c.  17,  on 

and  detinue,  id. 
of  19  Hen.  7,  c.  9,  in  actions  of  Hic  case,  id. 
of  12  G.  1,  c.  29,  requiring  afidavh  «Cca«e 

of  action,  324,325. 
of7&8G.4,c.7l,325. 
changes  in  the  law  daring  tbrse  pcrioii,  9IS» 

3^6. 
reasons  for  arresting,  138,  326. 
reasuHS  against  arrestine,  137,  527. 
other  reasons,  328  in  note. 

2.  Imprudence  of  arresting  when  debt  daahtfsl 
328. 

3.  The  privileges  from  arrest,  329  to  331. 
are  absolute  or  limited,  329,  SSIK 
when  absolute,  329. 
are  so  as  to  king's  immediate  attendaais,  &c. 

id, 
or  domestic  herald  of  king,  id« 
on  other  servant  on  actual  service,  sd. 
when  Courts  reluctant  to  relieve  freaa,  si. 
other  persons  privileued  from,  3t9. 530. 
when  limited  or  qualified.  330. 
in  cases  of  witnesses,  banisters,  &e.  999,  SSl. 
when  Court  will  ri'lieve  from,  5SO. 
when  attornies  liable  to,  330.  331. 
liabilities  of  attorney,  &c.  arrestiag  pnvilrfcd 

person,  .S31. 
second  arrest  after  non  proi^  &c  ptafcshiitd. 

331,332. 
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4.  Rt>qiiititea  of  AfiidaTit  to  bold  to  bail,  SSf 

9'i5,  S5HoS41. 
ezpresf  rrqaisitrs  by  statutei  and  roles,  331. 
must  be  of  origitMi  cause  of  action,  Sto,  331. 
before  whom  made,  331* 
fee  on,  id, 

without  affidavit  arrest  ▼oid»  33«. 
omiMiuii  in,  when  faial,  id. 
soppleraeotal  Hffidavit  not  allowed,  id. 
not  considered  coniniencement  of  action,  id, 
not  lo  be  intituled, "id. 
forms  and  n>quisites  of  affidavit,  332,  339. 

to  he  intituled  of  the  Court,  SSt. 

but  not  in  anj  eatue ,  id. 
deponent's  abode,  addition,  kc.  333. 
statement  of  cause  of  action,  334. 
rpquisite  precision  in,  id. 
principle  on  which  this  proceeds,  334  to  337. 
instai»res  of  defects  in,  id. 
practical  proceedings  as  to,  337. 
befure  whum  to  be  sworn,  338. 
enactment  of  1«  G.  1.  c.  «9,  s.  t,  respecting, 

does  not  affect  foreign  affidavits,  id. 

roajr  be  sworn  before  cnroroissioner,  id, 

or  before  aitornej  retained  in  cause,  id, 

jurat  of  affidavit,  339. 

what  it  must  contahi,  id. 

effect  of  erasure  in,  id. 

fee  on  administering  oath,  id. 

form  of  affidavit,  id.     See  Formi. 

delecU  in,  wlien  to  be  objected  to,  340. 

must  be  within  reasonable  time,  id, 

what  deemed  so,  id. 

delaj^  in,  when  excused,  id. 

supplementary  affidavit  to  sapplv  defect  pro- 
hibited. S3i,  341. 

of  filing  affidavit,  341. 

duty  of  officer  to  file,  id, 

effect  of  neglect  of,  id, 
if  left  in  wrong  office,  id, 
not  essential  to  complete  crime  of  perjury,  id. 
of  second  affidavit  on  concurrent  process,  ttl9, 
341 .    See  Mesne  Proceu. 
5.  Of  Hritof  Capias  and  requisites,  393  to  391. 
See  Munt  Proceu, 
writ  by  which  defendant  arrested,  341. 
by  whom  may  be  issued,  VS3,  341 
form  of,  136,  341  to  343. 
indorsement  on,  153,  i06,  341, 343. 
form  of  indorsement,  16«,  S44.  34«,  343. 
memoranda  and  warnings  on,  156,  XOd.  34f. 

343. 
full  form  of  writ  with  warnings,  34f . 
king's  name  in,  164,  34«. 
direction  to  sheriff,  l86  to  190,  341. 
non  omittas  clause  in,  190, 349. 
name  of  defendant,  165  (o  174,  342. 
his  residence,  174,  342. 
addition  of  degree,  180,  342. 
description  of  character,  l82,  342. 
where  several  defendants,  183,  342. 
mistakes  in,  231,  232,  n.  (o),  342. 
form  of  action  in,  194  to  199,  342. 
description  of  plaintiff,  181,  199,  200,  342. 
direction  to  sheriff  and  defendant  and  what 
each  is  required  to  do,  1 91,  200  to  202, 342. 
description  of  Court  in  which  defendant  to 
pat  in  bail.  Sit,  393. 
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warning  to  defendant,  201,  343. 

direction  to  sheriff's  officer,  343. 

signature  of  chief  justice  or  baron^  202,  343« 

teste  of,  90,  fOi  to  205, 343. 

•tgiiing  of,  222,343. 

sealing  of,  2^4,  343. 

reseaiing  of,  223,  343. 

indorsement  of  bail,  155,  343* 

practice  to  be  observed  in  filling  up  blanks  in, 
343. 

directions  when  writ  issued  into  county  pala- 
tine, 18.>to  190,344. 

indorsements  on  writ,  344. 

1.  Of  sum  swoni  to,  160,  207,  344. 
omission  of,  d<*emed  an  irregularity,  345, 

907, 208,  212  to  215. 

2.  Of  attorney's  name  and  place  of  abode, 

20810  211,345. 
in  absence  of  officer  may  refuse  warrant, 

VI  1,345. 
when  plaintiff  proceeds  in  person,  id. 
requisites  to  be  observed  as  to,  208  to 

212,  345. 

3.  Of  debt  and  cosU  claimed,  209,  212  to 

215.345. 

consequences  of  omi«sion,  21 2  to  21 5, 345. 
indorsemeni  of  day  of  issuing  no  longer  re* 

quisite,  346. 
precipe  (or  a  capias,  220,  346. 
form  of.  921,  346. 

requisites  and  utility  of,  320,  n.  (c),  346. 
delects  in,  when  material,  347. 

6.  Practical  proceedings  on  issuing  capias,  222, 

347. 
of  signing  same,  id. 

7.  Of  sealing  capias,  924,  347. 

sealing  no  evidence  of  authenticity,  224,  225, 

348. 
esaiiiitiation  of  copies  of,  229  to  233,  347. 

8.  Directions  to  officer  not  to  arrest  •  particular 

defendant,  151,348. 
may  be  sub»cribed  or  indorsed  on  writ,  348. 
form  of  order,  id, 
the  like  by  indorsement,  id, 

9.  Of  concurrent  original  writs  into  different 

counties,  216,  217,348. 
proceedings  on  each,  217,  218. 
rule  respecting  160.  16 1, 
no  second  affidavit  necessary,  221,  349. 
requisites  of  alias  and  pluriet  writs,  217  to 

919,349. 

10.  When  more  than  one  affidavit  of  debtor 
copy  to  be  filed,  349. 

not  requisite  on  issuiitg  second  process,  219. 

220,349. 
when  advisable  to  file  copy.  219,  349,  350, 
when  fresh  affidavit  advisable,  350. 

11.  Of  obtaining  warrant  to  arrest,  id. 
practice  on  obtaining,  47,  350. 

12.  Form  and  requisite  of  warniDt,  S9U 
ouder  whose  seal,  id, 

to  whom  addressed,  id, 

form  of,  id, 

object  of,  352. 

variance  between,  and  writ  of  capias,  when 

immaterial,  id. 
when  defendant  may  inspect,  id. 

13.  delivery  of  warrant  and  writ  and  copies  to 
officer,  id.  /^^^^^T^ 
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within  what  time  to  be  delivered,  S54. 
14.  Of  the  arrest  and  several  incidento,  353. 
1.  consequences  of  arresting  defendant  b^ 
wrong  name,  irf.,  SDowI.  67C. 

by  initial  or  omitted  christian  name,  165  to 
J  74,  353. 

wlien  may  support  action  for  false  impri- 
sonment, 353. 

or  be  discharged  out  of  custody  on  motion, 
id,,  3  Dowl.  678. 

duty  of  officer  on  arresting,  id. 

uf  arresting  wrong  person,  354. 

plaintiflT  liable  to  action  of  trespass,  id, 

where  arrest  of  wrong  person  eoUurive,  id, 

discharge  of  defendant  on  ground  of  mis- 
nomer, W.,  3  Dowl.  678. 

Court  usually  impose  terms,  id. 
ft.  Place  of  arrest,  id, 

most  be  tnthin  the  county,  id, 

distinfction  between  arrest  and  serviceable 
process,  id, 

exception  as  to  places  surrounded  by  ano- 
ther county,  id. 

when  Court  will  interfere  to  discharge  de- 
fendant,  id. 

3.  Time  of  arrest,  110,  355. 
may  be  at  any  hour,  id, 
Saturday  night  after  12  excepted,  id. 
must  not  be  on  Sunday,  Christmas-day  or 

Good  Friday,  355. 

4.  Of  second  arrest,  id. 
allowed  if  nndertakine  not  performed,  id, 
not  after  non .  pros,  &c.  without  leave  of  a 

judge,  id, 

5.  When  <lefcndant  in  custody,  id. 
proceeding  by  writ  of  detainer,  id.     See 

Detainer, 
when  in  King's  Bench  or  Fleet  Prison,  id, 
when  in  custody  of  sheriff,  id. 
distinction  between  these  cases,  356. 
duty  of  officer  to  ascertain  that  first  process 

l«g«l*  id, 
hia  liability  if  illegal,  id. 
consequences  of    plaintiff   colluding  with 

thini  person,  id* 

6.  Mode  of  arrest,  and  what  amounts  to,  357. 
no  right  to  handcuff  party,  id. 
unless  escape  atteroptedi  id.     Vol.  I,  633, 

n.(.). 

7.  Duty  of  officer  tliereupon,  td. 
must  deliver  copy  of  writ  to   defendant, 

S4t,  357. 
consequences  of  omission,  S43,  357. 
no  amendment  of  copy  allowed.  357. 
must  inform  defendant  that  he  may  go  to 

bouse  of  a  friend  for  24  hours,  358. 
his  duty  in  case  defendant  ill,  iti, 
auij  return  languidns,  id, 
Ibrm  of  such  return,  249. 
-  production  of  warrant  to  defendant,  358, 

359. 
consequences  of  refusal,  359. 
must  indorse  on  writ  time  of  arrest,  244, 

359. 
consequences  of  neglect,  359. 
15.  Of  extortion  on  arrests,  id. 

enactmenU  respecting,  359,  360 
summary  remedy  for,  360. 
^  when  application  must  be  made,  id. 
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16.  Daty  of  officer  to  seaicb  tot  eAtr  wtsa, 
360. 

must  do  so  within  reasonaUe  tne«  id. 

what  deemed  such,  id»  

course  to  avoid  temporaiy  duMBtiM,  361. 

17.  Proper  conduct  of  defendaoea»aiw^srf. 
demand  of  copy  and  inspection  of  i 

id. 
consequences  of  attempt  to  escape,  n  s 

regular,  td. 
when  writ  irregular,  id, 

18.  The  several  l^*^  modes  of  i 
lease,  36t. 

1.  by  deposit  of  sum  sworn  to  mad  lOLc 
id, 

2.  by  ezecnting  bail  bond  with  1 1 

3.  by  attorney^  nndextakin;,  flccirf. 
coasequences   of   discharging 

without  requiring  one  of  tlMoe.  563. 

19.  Of  executing  a  bail  bond.    Set  BmU  Bmd. 
requisites  of,  363  to  366. 
form  of,  364. 

20.  Deposit  with  sheriff  in  lien  of  hail,  S6d. 
SeeBsi/. 

with  whom  to  be  deposited,  id. 
notice  accompanying  deposit,  id, 
proceedings  after  deposit,  367« 

21.  Payment  into  Court  in  lien  orfanslabooe, 
id.    See  Bail, 

22.  Attorney's  undertaking  to  pot  in  bail,  id. 
See  Hat^ 

23.  Change  of  officer,  368. 
when  advisable,  id, 
practice  objectionable,  td. 

24.  Proceedings  for  irregniaritiea,  id. 
when  to  be  taken,  id. 
should  be  at  earliest  opportanity,  id. 
consequences  of  delay,  369. 

25.  Of  contradictory  affidaviu  of  non  edsicoce 
of  debt,  id, 

when  Court  will  receive,  id.  570. 

when  not,  369. 

instances  of  Court  allowing  tbeai,  STOl 

26.  Putting  in  bail  above,  &c.,  570  to  386.  See 
Bail. 

declaration  how  effected  by  pioucss  of 
capias,  386.     See  DaeitTmtiom. 

proceedings  on  bail  bond«  387  to  591.  See 
Bail  Battd. 

proceedings  against  sheriff,  589  to  591. 

proceedings  to  oatlawiy  by  wfit  ef,  403. 

CAPTURES.    (See  Index,  Part  I.  II.) 
CARNAL  KNOWLEDGE,    (See  Index.  Part  L) 
CARRIERS.    (See  Index,  Part  U.) 
CART  BOTE.    (See  Indea,  Part  I.) 

CASE.    (See  Index,  Parts  IL  VLl.  IV.) 

how  far  plea  of  not  guilty  to  epente  in  acDsas 

on  the  case,  7S7. 
illustrative  instances,  id, 

CASE,  SPECIAL.    See  Spenel  Cesr. 

CAT.    (See  Index,  Part  I.) 

CATdHING  BARGAIN.    (See  Index,  Pts.  I.  IL) 

CAITLEGATE.    (See  Indn^Flwt  L) 
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vjAUSJb  %jx  Auriurv.  ^see  loaez,  rana  ii.  xii.; 
WTeral  coontt  on,  not  allowed,  63,  479- 
affidavit  of,  before  arrest,  326,331  to  341.  See 

statement  of,  in  affidavit  to  arrest,  334  to  337. 
coDseqaences  of  defect  in,  337. 

CAUSELIST, 

who  may  interfere  with,  41. 

CAVEAT.    (See  Index,  Part  IV.) 

CERTAINTY.    (See  Index,  Part  II.) 

CERTIFICATE  OF  JUDGE, 

effect  of,  as  to  second  count,  458,  486. 
must  be  before  final  judgment,  486. 

CERTIFICATE.    (See  Index,  ParU  III.  IV.) 

CERTIFICATE  OF  BANKRUPfCY, 
cognovit,  when  discharged  by,  667. 

CERTIFICATED  CONVEYANCER.    (See  Ind. 
Part  III.) 

CERTIORARI.    (See  Index.  Parts  III.  IV.) 
writ  of,  may  be  moved  in  Practice  Court,  16. 

CESSER.    (See  Index,  Part  I.) 

CESTUI  QUE  TRUST.    (See  Index,  Part  III.) 

CHALLENGES  AND  FIGHTS.    (See  Index,  Pts. 
LII.) 

CH  A  MBERS.  (See  Index ,  Part  I.  and  tit.  Summons. ) 
jurisdiction  of  single  judge  at,  4,  5, 19. 
attendance  of  judge  at,  3. 

1.  In  general,  19. 

2.  At  common  law,  id. 
probable  origin  of,  id, 

power  of,  in  term  or  vacation,  id. 
what  business  transacted  at,  id. 
his  authority  to  make  orders,  id, 
considered  the  incepti? e  act  of  Court,  id 
when  he  should  not  make  an  order,  id. 
should  not,  unless  he  thinks  Court  would 

ratify  it,  id, 
must  be  made  a  rule  of  Court  before  attach' 

ment,  id. 
party  disputing  may  apply  to  Court,  iJ» 
power  over  attomies,  f  0. 
when  may  order  attornies   to  pay  over 

money  to  client,  id, 

3.  When  jurisdiction  to  be  resorted  to,  id. 
should  in  all  cases  where  judge  has  power^ 

id. 
or  application  to  Court  censured,  id, 
attihority  by  statute,  id, 
as  under  annuity  act,  id, 
for  production  of  instrument,  id. 
or  take  copy  of  same,  id, 
in  other  cases,  td. 
under  1  W.  4,  c.  7,  s.  1,  to  stay  execution 

of  writ  of  inquiry,  td. 
udder  t  W.  4,  c.  39,  s.  15,  to  compel 

sheriff  in  Tacation  to  make  return  to 

process  ISO. 
in  cases  of  omissions  in  writ,  copy  or  in- 
dorsement, 21. 
under  3  &  4  W.  4,  c.  42,  s.  17,  to  brder 

issues  under  20/.  to  be  tried  before 

sheriff,  id, 
or  to  postpone  trial,  id. 


uiiA.nii>E*i\o.—f  oonitnuea.^ 

what  iunsdiction  under  interpleader  act,  21 . 
jurisdiction  increased  under  2  W.  4,  c.  39, 

21. 
may  impliedly  interfere  in  all  cases  of 

irregularity,  td. 
application  should  be  immediate,  22. 
or  may  be  too  late,  td. 

4.  Jurisdiction  in  matters  not  depending  in 
his  own  Court,  td. 

enactment  of  11  G.  4  &  1  W.  4,  c.  70, 

respecting,  id, 
may  make  orders  in  all  matters  where  a 

single  judge  may  interfere,  22,  23. 
usual  in  term  to  apply  to  judge  of  Court  in 

which  matter  depending,  23. 
in  cases  of  habeas  corpus,  id. 
in  vacation  may  bail  party  in  custody  on 

mesne  process,  td. 
and  now  may  at  any  time»  td. 
could  not  in  vacation  quash  a  defendant's 

demurrer,  id, 
but  may  when  sitting  in  Practice  Court,  24. 
and  now  in  all  cases  of  frivolous  demuner 

under  Reg.  Gen.  Hil.  T.  4  W.  4,  755, 

756. 

5.  When  a  single  judge  cannot  act  either  in 
term  or  vacation,  td. 

could  not  when  jurisdiction  limited  by  sta* 
tute,  24,  28. 

as  where  debtor  has  been  in  custody  twelve- 
months for  debt  under  20i.,  £4. 

application  most  be  to  full  Court,  tV. 

cannot  compound  a  penal  action,  td. 

cannot  act  in  term  time  when  power 
limited  to  vacation,  id. 

or  in  matters  relating  to  admission  of  at- 
tornies, td. 

or  to  take  money  out  of  Court  when  paid 
in  under  43  G.  3,  c.  46,  s.  2,  id, 

6.  Jurisdiction  at  chambers  during  the  terms, 
25. 

former  practice  as  to  attendance,  id, 

now  altered,  id. 

hours  of  attendance,  25,  27. 

evening  attendance  discontinued,  25. 

what  matters  decided  before  him,  25,  26. 

when  he  will  refer  matter  to  full  Court,  26. 

cannot  stay  proceedings  to  indefinite  time, 

id. 
but  may  for  a  timet  id, 
as  until  the  next  term,  Id. 
or  until  rule  nisi  applied  for,  id. 

7.  Hours  of  attendance  during  term  and  va- 
cation, 27« 

8.  Business  of  term  transferred  to  ajndge 
after  term,  id, 

what  business  usually  transferred,  td. 
only  such  as  justice  requires,  id. 
is  considered  matter  of  indulgence,  td. 
when  the  Court  will  not  direct  cause  td  bo 

^own  at  chambers,  27,  28. 
will  not  when  party  guilty  of  laches,  28. 
power  of  judge,  how  limited,  td. 
has  same  power  over  costM  as  Court  has,  td. 
when  disallowed,  cannot  be  recovered,  td. 

9.  Judge's  power  at  chambers  to  allow  costs, 
29  to  32.    See  CoKs. 

may  ^ve  or  refuse  costs,  29, 
decinons  in  respect  of,  id. 
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principle  on  which  jndgt  his  power  over, 

f  9.  SI), 
reasons  for  jadge  having  this  power,  t9 

to,  31. 

10.  When  a  jadge's  order  is  beyond  his  jart8< 
diction  or  improper,  how  to  proceed,  St* 

cannot  make  order  to  pay  debt  by  instaJ< 
ments.  iW. 

if  he  do,  plaintiflP  may  treat  same  as  a 
nullity,  id. 

though  more  prudent  to  apply  to  Court,  id, 

when  obtained  by  misreprfsentation,  S3. 

cainnot  interfere  with  cause  list  of  another 
judge,  f(/. 

or  direct  order  of  trial,  id, 

if  order  inadvertently  obtained  may  be  dis- 
regarded, id, 

11.  Judge's  order,  how  enforced,  id, 

must  be  made  a  rule  of  Court  before  attach- 
ment, id, 

when  may  be  made  a  rule  of  Court,  id. 

when  not  promptly  obeyed,  id, 

$ut»equnt  performance  will  not  purge  con 
tempt,  id. 
li.  Motions  to  Court  to  set  aside  a  judge's 
order,  id, 

when  Snal  and  cannot  be  set  aside,  id, 
when  not,  33,  34. 

costs,  when  or  not  allowed  on  reversal,  S4< 

application  should  be  made  early,  id. 

if  acquiesced  in  cnniiot  be  set  aside,  id. 

delay,  when  excused,  id, 

sufficient  objection  must  be  stated,  id, 

should  be  made  in  presence  of  judge  who 
made  the  order,  id, 

course  when  order  made  without  jurisdic- 
tion, id, 

when  must  be  made  a  rule  of  Court  before 
moving,  id, 

propriety  of  order  cannot  be  impeached,  Sb 

costs,  when  alloired,  id, 
13.  What  orders  of  a  judge  conclusive  and 
cannot  be  set  aside,  id, 

are  not,  when  power  given  by  statute,  id, 

onJess  appeal  to  Court  allowed,  id, 

under  lord's  act  is  final,  id. 

by  judge  of  assise  on  remanding  prisoner, 
id. 

nndtT  interpleader  act  when  not  final,  id, 

over  ameudmrntM  in  pleading,  id. 

under  the  pleading  rules,  when,  id. 

CHANCELLOR.     (See  Index,  Part  IV.) 
CHANCERY,  Court  of.     (See  Index,  Part  IV.) 
CHANGING  VENUE,  646  to  658.    See  Venue. 

CHAPEL.    (See  Index,  Part  L) 

CHARACTER, 

description  of,  in  writ,  181. 
Btaienieut  of.  in  affidavit,  538.     See  Affidavit, 
denial  of,  must  be  pleaded  specially,  7 if. 3. 
ascertaining  character  of  witness,  843,  856. 

CHARACTERS  OF  SERVANTS.     (Sec  Index, 
Pnrt  1.) 

CH  ASTirV.    (See  Indej,  Part  1 V.) 

CHILDREN,    (See  Index,  Paru  i,U.) 


i.HU5ed  in  AUiiUPi.  (dee  in«.,  its.  i.  iL-iu.; 

CHRISTIAN  NAME.    See  MiMwer. 

statement  of,  and  consequences  of  »w»mke  ia, 
165. 
affidavit  toacocMmt  icx  mislmka  in*  166. 

CHRISTMAS  DAY, 

when  time  in  rule  Ace.  expires  oo,  110. 

CHURCH,    CHAPEL    AND   CHURCHYARD, 
(See  Index,  Part  I.) 

CHURCH  AND  CHURCH  RATE.     (See  Index, 
Parts  II.  IV.) 

CHURCHYARD.    (See  Index,  Part  I.) 

CH  URCH  WARDENS,   f  See  Index.  Parts  H.  IV.) 

CIRCUIT.     See  *' iV«i  Priw."    -Trw/." 
jurisdiction  of  judge  on,  3,  22,  41. 
one  judge  remains  in  town  during,  22. 
act  by  five  several  authorities,  41. 

1.  the  commission  of  the  peace,  ttf. 

2.  the  commission  of  oyer  and  terminer,  id. 

3.  commission  of  gaol  delivery,  id. 

4.  commission  of  assize,  id. 

5.  their  authority  at  nisi  prins,  id. 
enactments  respecting,  41  to  43. 
powers  of  judge  on  circuit,  enlarged  by  1  Geo.  4, 

c.  56,  8.  6.— 42. 

may  make  orders  though  cause  aol  |>frtiin 

in  his  own  Court,  id, 
when  he  may  not,  id. 
may  not  after  cause  refened,  id. 
may  permit  an.endments,  id.    See  dmrni- 

VIChtS, 

former  practice  as  to,  id. 

instances  of  amendments,  43. 

discretionary  in  judge  to  pennit«  id, 

if  refused,  no  appeal,  id. 

when  permitted,  party  complaioing  nay 
apply  to  Court  in  banc,  id. 

decision  of  judge,  when  conclusive.  44. 

Court  above  cannot  review  propriety  of  de- 
cision, id, 

when  judge  should  permit  ameBdment,  id. 

practice  of  summons  and  order  oa  diceit, 
45. 

similar  to  practice  in  town,  id. 

course  wh.n  amendment  consideratle,  id. 

authority  of  judge  to  order  instant  execs- 
tion,  rd. 

authority  in  cases  of  appeal,  where  jnstiees 
have  ordered  possession  of  deseitei  pre- 
mises, id, 

time  for  transacting  business  oo,  96. 

CITATION.    (Sec  Index,  Part  IV.) 
CIVILITY.    (See  Index.  Part  II.) 
CIVIL  TAKINGS.    (See  Index,  ParU  L  IV.) 
CLAIM.    (See  Index,  Parts  I.  IV.) 


CLASSICAL  EDUCATION. 
HI.) 


(See  Index,  Part 


CLERGY.    (See  Index,  Parts  H  IV.> 
CLERKS,    (St»  Indftf,  PiflL) 


TO   THE  WHOLE  WORK. 
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CLERKSHIP,    ARTICLES   OF.     (Se«  Index, 
PanUI.) 

CLIENT.    (See  Index,  Part  III.) 

CLOSE.    (See  Index,  Part  I.) 

COGNOVIT.    (See  WarranU  of  Attornty,) 
when  may  be  given,  664. 
proceedings  thereon,  id. 
preferable  to  a  warrant  of  attorney,  id. 
enactments  respecting,  664,  665. 
general  regulations  respecting,  665,  666. 
advantage  if  given  after  declaration,  665. 
time  of  giving,  id. 

teimt  of,  when  payable  by  instalments,  666, 667. 
full  form  of,  when  whole  debt  payable  on  one 

day,  666. 
the  like  where  debt  payable  by  instalments,  667. 
execution  to  issue  for  whole  on  one  default, 
id. 
the  like  where  execution  to  issue  from  time  to 

time  as  instalment  becomes  due,  id. 
defeasance  in,  id. 
stamp  on.  668. 

decisions  as  to,  td. 
must  be  filed  within  twenty-one  days,  669. 
when  discharged  by  bankruptcy  and  certificate, 

id. 

COLLISION  OF  SHIPS.    (See  Index,  Part  IV.) 

COMMENCEMENTS.     See  Detlaratum. 

of  declarations,  as  prescribed  by  Reg.  Gen.  M 

T.  3  Wm.  4,-464,  466,  469. 
forms  of,  id, 

description  of  process  in,  466. 
statements  when  irregular,  id. 
how  to  be  objected  to,  461,  466. 
number  of  parties,  183  to  185,  466. 
description  by  initials,  164  to  169,  464. 
^  other  requisites  to  be  observed,  464  to  469. 
of  pleas,  716.    See  Plea. 

general  regulations  respecting,  716,  717. 
of  affidavits.    See  Affidavit. 
rec^uisites  of,  640. 

omission  of  word  "  oath,**  when  defective, 
id. 

COMMENCEMENT  OF  ACTION, 

preliminary  steps  to  be  observed  before,  114  to 

139. 
what  now  considered  commencement,  147, 159, 

204.  332. 
requisites  to  be  observed  to  save  ttatttte  of  li 

mitations,  406  to  408. 

COMMISSION.    (See  Index,  ParU  II.  IV.  also 
Evidence.) 
examination  of  witnesses  by,  816. 

COMMISSION  OF  BANKRUPTCY.  (See  Index, 
Part  IV.) 

COMMISSIONERS, 

power  of,  to  swear  affidavits,  when  suspended, 
646. 

COMMISSIONERS  OF  SEWERS.    (See  Index, 
Part  I.) 

COMMXTMENT,    (See  Index,  Part  lU.) 


COMMON  ASSAULT.    (See  Index,  Part  III.) 

COMMON  COUNTS.    See  Deehration. 

Reg.  Gen.  T.  T.  I  Wm.  4,  affecting,  462,  463, 
476. 

COMMON  JURISDICTION, 
meaning  of  term,  22,  23. 

COMMON  JURORS.    See  Jury. 
time  of  summoning,  800. 
qualification  of,  795. 

COMMON  OF  FISHERY.    (See  Index,  Pt.  I.) 

COMMON  PAPER, 
of  Practice  Court,  17. 
how  disposed  of,  id, 

COMMON  PLEAS,  COURT  OP.     (See  Index, 
Part  IV.) 
number  of  judges  in,  6. 
business  transacted  in,  6. 
Practice  Court  of.    See  Practice  Court, 
.prothonotaries  of,  38.    See  Master.   ProlhonO" 
tary, 

COMMONS.    (See  Index,  Part  I.) 

COMPANY.    (See  Index,  Part  II.) 

COMPENSATIONS.  (See  Index,  Parts  I.  II.  UI.) 

COMPLAINANT.    (See  Index,  Part  III.) 

COMPLAINT.    (See  Index,  Part  III.) 

COMPOSITION  OF  TITHES.   (See  Index,  Part 
1.) 

COMPOUNDING  PENAL  ACTIONS, 

plaintiff  must  agree,  693. 
approbation  of  Court  requisite,  id. 
cannot  be  before  plea,  id. 

COMPROMISE.    (See  Index,  Parti  L  IL  IH.) 

COMPUTATION  OF  TIME.    (See  Index,  Part 
IIL) 

COMPUTE,  RULE  TO, 

when  may  be  obtained,  681. 
showing  cause  against  same,  682, 683. 

CONCEALMENT.    (See  Index,  Part  IIL) 

CONCEALMENT  OF  BIRTH.   (See  Index,  Parts 
I.  IL) 

CONCLUDING  SPEECH, 

of  counsel  at  nisi  piius,  909.    (See  Trial.) 

CONCLUSIONS, 
of  declarations, 

prescribed  form  of,  in  personal  actions,  472. 

varies  in  particular  actions,  472,  473. 
of  pleas  in  bar,  719. 
of  replications,  744. 

CONCURRENT  ACTIONS, 
staying  proceedings  in,  631. 

CONCURRENT  WRITS, 

when  plaintiff  may  issue,  216,  2S9i  t 
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forms  of,  217. 
what  costs  allowed  on,  259. 
proceedings  thereon,  348. 
when  more  than  one  affidavit  for,  requisite,  219, 
220,  349. 

CONDITION  PRECEDENT. 
II.) 

CONDITIONS  OF  SALE.    (See  Index,  Parte  I. 
II.) 

CONDUCT  OF  WITNESS.    See  Witntu. 
directing  or  instructing  of,  845. 

CONFESSIONS.    (Sec  Index,  Part  III.) 
matters  in,  must  be  pleaded  specially,  725. 

CONFIDENCE.    (See  Index,  Part  U.) 

CONFIDENTIAL  COMMUNICATIONS.    (See 
Index,  Part  III.) 

CONFIRMATION.    (See  Index,  Part  I.) 

CONFLICTING  AFFIDAVITS, 

how  the  Conrt,  &c.  decide  upon,  369,  596. 

CONJUGAL  RIGHTS.    (See  Index,  Part  IV.) 

CONIES.    (See  Index  Parts  I.  IL) 

CONSENT, 

indorsemenet  of,  on  a  summons,  565. 
staying  proceedings  by,  637. 

CONSISTORY  COURT.    (See  Index,  Part  IV.) 

CONSOLIDATING  ACTIONS, 

when  Court  will  compel  plaintiff  to  consolidate, 
643  to  646. 
will  if  several  actions  unnecessary,  643. 
but  not  if  causes  of  action  accrued  at  dif- 
ferent times,  id. 
of  suspending  trial  of  more  than  one  action,  643 

to  645. 
of  entering  into  consolidation  rule,  044. 
rule  binding  on  defendants,  id. 
but  not  on  plaintiff,  id. 
terms  of  consolidation  rule,  id. 
consent  of  plaintiff,  when  necessary.  645. 
rule  for,  when  allowed  to  be  opened,  id. 
when  to  be  modified,  id. 
when  Court  will  interfere  in  favour  of  a  defend- 
ant, id. 
Gen.  Reg.  respecting,  as  to  costs,  id. 
form  of  judge  s  order  to  stay  trial  of  several  ac- 
tions, id. 

CONSTABLE.    (See  Index,  Part  II.) 

CONSULTATION. 

propriety  of,  before  trial,  864. 

why  witnesses  should  not  be  present  at ,  865. 

CONTEMPT.    (See  Attachment,) 

to  bring  party  into,  original  rule  must  be  shown 
to  him  personally,  585. 

COh'TEMPTS,    (5cc  Index,  Port  IVO 

TINL'AL  CLillflL    (See  Index,  Part  L) 


uupr  1 1  ri  u  A  n  v^  £/, 

notice  of  trial  by,  778, 779. 
\    form  of  notice,  779. 

CONTINUED  WRIT, 

description  of  residenoe  in,  179. 
requisites  to  be  observed  to  save  statote  of  b^ 
(See  Index,  Part  tations,  407. 

CONTRACTION  OF  NAME, 
declaring  by,  460,  461 . 

CONTRACTS.    (See  Index,  Parts  I.  IL  HI.) 

CONTRADICTORY  AFFIDAVITS, 

when  allowed  to  dispute  exiatenoe  of  debt,  369, 
596. 

CONTRIBUTION.    (See  Index,  Part  IV.) 

CONTUSIONS.    (See  Index,  Part  L) 

CONVENTIONAL  PRACTICE, 
objections  to,  56. 
condemed  by  Court,  uf . 

CONVERSION.    (See  Index,  Part  U.) 

CONVEYANCER,  CERTIFICATED.  (Seela- 
dex.  Part  III.) 

CONVEYANCERS.    (Sec  Index,  Part  I.) 

CONVEYING  WORDS.    (See  Index,  Part  I) 

CONVICTION.    (See  Index,  Parts  U.  UI.  IV.) 

COPARCENERS.    (See  Index,  Part  I) 

COPIES  OF  AtTIDAVITS.    SeeAffidinit, 
delivery  of,  to  opponent,  when  proper,  551. 
taking  of,  by  opponent,  id. 
delivery  of,  to  counsel  on  moving  rule  nisi,  571 
to  opponent  on  showing  csose,  6^- 

COPY  OF  CONVICTION.     (See  Index,  P»rt. 
III.) 

COPY  OF  WARRANT.    (See  Index,  Part  111.) 

COPY  OF  WRIT.    See  Capias,  Distringa,  A/o* 
Frocesf,  Summont. 
indorsement  of  service  of,  258. 
service  of,  how  to  be  made,  260. 
of  what  copy,  id. 
amendments  of,  261. 
by  whom  to  be  served,  262. 
irregularitiea  in,  id. 
on  whom  to  be  served,  263. 
time  of  service  of.  264. 
place  of  service  of,  265,  266. 
mode  of  service  of,  266. 
indorsement  of  day  of  service,  244, 271. 
irfegularities  in,  and  taking  advantage  of,  273. 

COPYHOLD.    (See  Index,  Parts  L II.) 
COPYRIGHT.    (See  Index,  Parts  LIL) 
CORN  RENTS.    (See  Index,  Part  L) 
C0R6dIES.    (See  Index,  Part  L) 

CORONER, 

reltirn  of,  to  writ  of  faabm  €»fP«i  ^ftifi*!'* 
riff,  31. 


CORPOREAL  &  INCORPOREAL  PROPERTY. 
(See  Index,  Part  I.) 

CORRECTION.    (Sec  Index,  Part  I.) 

CORPORATION.    (See  Index,  Part  IL) 
issuing  writ  in  name  of,  169, 
consequences  of  misdescription,  id, 
serving  writ  on,  f  63. 

COSTS.    (See  Index,  Parts  1.  II.  IIL  IV.)  also 
Interlocutory  Costs, 
importance  of  judge's  decisions  as  to,  17, 18. 
showing  cause  at  chambers  against  attachment 

for,«8. 
judge  at  chambers  power  over,  28, 29,  66, 
when  cannot  be  recovered,  28. 
in  cases  of  irregularity,  31. 
when  should  be  allowed,  id. 
reasons  for  allowance  of,  in  certain  cases,  id, 
when  refused  on  reversal  of  orders,  34,  35. 
taxing  and  allowance  of,  by  master,  37. 
slieriS"  no  power  to  certify   when  debt  under 

40f.,  47. 
allowance  of,  by  judges,  63. 
omission  of  giving  day's  notice  of  intention  to 

Ux,  73. 
disallowance  of,  when  discretionary,  75,  78. 
refusal  of,  when  objection  trifling,  79,  80. 
discretion  of  Court  over  interlocutory  costs,  80, 
liability  of  executor  to,  118, 136. 
of  letter  before  action,  when  allowed,  134  to  137. 
tender  of  debt  without  costs,  when  writ  irre- 
gular, t75. 
payment  of  indorsed  debt  and  costs,  980. 
of  preparing  declaration,  when  allowed,  440,441. 
of  application  to  strike  out  counts,  456. 
on  issues  tried,  how  allowed,  476»  477. 
Reg.  Gen.  H.  T. «  W.  4,  r.  74,  respecting,  477. 
rule  how  qualified,  479. 
power  of  judge  to  award,  on  summons,  567. 

when  discretionary,  568. 

when  imperative,  id, 
allowance  of,  when  notice  of  motion  given,  571. 

when  rule  nisi  refused,  577. 
praying  of,  in  rule  nisi,  58t. 
of  second  summons  for  particulars  of  demand, 

613. 
claims  for,  under  interpleader  act,  when  allowed, 

625,  6f6. 
staying  proceedings   until    security  for    cosb 

given,  633  to  637. 
or  until  costs  of  former  action  paid,  6S6, 
of  applications  to  change  venue,  656,  657. 
of  demurrers,  762.  • 

of  special  juries,  801,  802. 
of  a  view,  803. 

COSTS  OF  THE  DAY. 

for  not  proceeding  to  trial  according  to  notice, 

782. 
general  regulations  respecting,  782,783. 
enactment  of  14  G.  2,  c.  17,  s.  5, 782. 
should  be  mov^  for  early,  id, 
how  allowed,  783. 
motion  and  rule  for,  id, 
ill  case  of  paupers,  id, 

COTTAGE.    (See  Index,  Part  I.) 

COUNSEL.    (See  also  Index,  PkHIII.) 
influence  of,  on  judges,  7. 


taking  opmion  of,  131. 
suggested  form  of  case  for  opinion  of,  132. 
retainer  of,  132.    See  Retainer. 
statements  by,  535. 
need  not  lie  corroborated  on  oath,  id,, 
indorsements  by,  on  brief,  when  conclusive, 

id. 
attendance  thereof  on  writ  of  inquiry,  679. 
conduct  of,  on  moving  for  rule  nisi,  575. 

on  making  rules  absolute,  592, 594. 
delivery  of  briefs  to,  on  motions,  571,  589. 

See  J9r(€f. 
signature  of,  to  pleas,  when  or  not  necessary, 

720. 
stating  opinions  of,  in  brief,  853. 
duty  of,  on  trial  at  nisi  prios,  869  to  926.   See 
Trial, 

COUNSEL'S  OPINION.    (Sec  Lidex,  Part  111.) 

COUNTERMAND, 

of  notice  of  trial,  778, 779. 

COUNTIES  PALATINE, 
writ  of  distringas  into,  31 2. 
form  and  requisites  of,  id, 

COUNTRY  BAIL.    See  B«i(. 

forms  of  aflidavit  of  justification  of,  382,  383. 

COUNTRY  FLAT.    (See  Index,  Part  IV.) 

COUNTS, 

rule  avoiding  several  varying  counb,  64. 

COURT  OF  REVIEW.    (See  Index,  Part  IV.) 

COURTS  OF  LAW.    (See  Index,  Part  IV.) 

COURT  ROLLS.    (See  Index,  Part  II.) 
enforcing  inspection  of,  619,  620. 

COURTS.    (See  Index.  Parts  IL  IV.) 
in  which  to  proceed,  1  to    . 
enumeration  of  jurisdiction  of.  2. 
seal  of,  gives  authenticity  to  process,  4. 
particular  proceedings  incident  to  each.  86. 
difference  between   proceedings  in   Courts  of 
Law  and  Equity,  87. 
I.  Jurisdiction  and  Practice  of  Court  in  Banc, 
4  to  11. 

1 .  in  general,  4. 

2.  what  acts  must  be  transacted  before  the 
whole  Court,  5, 

3.  what  relationship  or  interest  precludes  a 
judge  from  acting,  9. 

4.  consequences  of  judges  differing  in  opi'< 
nion,  10. 

5.  limits  of  jurisdiction  of  judges,  11. 
IL  Jurisdiction  of   one  judge   in   Practice 

Court,  id, 

1.  creation  and  jurisdiction  of,  id, 

2.  where  liolden,  15. 

3.  operation  of  11  G.  4,  and  1 W.  4,  c.  70, 
as  to  the  Practice  Court,  id, 

4.  extent  of  jurisdiction  in  K.fi.,  id, 

5.  common  and  peremptory  paper  of  thia 
Court,  17. 

6.  limited  expediency  of  this  Court,  id, 
III.  Jurisdiction  of  a  single  judge  at  cbtrn* 

bers,  19* 
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COURTS— (cofrfintierf.) 
1.  in  general,  17. 

S.  this  jiiriffliction  Qt  cohhdoq  Uw^  19. 
S.  wlien  to  be  resorted  to,  «Q. 

4.  when  he  may  act  in  matters  not  depend- 

ing in  his  own  Court,  t«. 

5.  when  he  canntit  act,  S4* 

6.  bis  jurisdiction  during  the  term,  k2. 

7.  hours  of  attendance  at  chamt)ers,  tT, 

8.  business  of  terms  traosiierred  to  a  judge 

after  term,  id. 

9.  his  power  as  to  costs,  29. 

allowance  of  in  certain  cases,  51. 

10.  when  judge's  order  beyond  hisjurisdic- 

diction  or  improper,  bow  to  act,  3<. 

11.  his  order,  how  enforced,  SS. 

12.  motions  to  Court  to  set  aslds  a  judge's 

order,  id, 

13.  what  orders  conclusive  and  cannot  be  set 

aside,  35. 

IV.  Authority  of  the  master  of  K.  B.,  of 
protbonotary  of  C.  P.,  and  of  master  of 
Eicheqoer,  36. 

1.  master  on  civil  side  of  K.  B.f  uU 

2.  of  Crown  OflSce,  38. 

3.  protbonotaries  of  C.  P.,  id. 

4.  roaster  in  Exchequer,  39. 

V.  Jurisdiction  of  a  judge  at  nisi  prias,  id. 

1.  in  Middlesex  and  Loudon,  In  and  after 

term,  id, 

2.  Court  or  single  judge  will  not  iaterfere 

with  nisi  prius  cause  list,  41. 

3.  his  power  on  the  circuit,  id. 

amendments  on  the  circuit,  4f . 
summons  and  order  on  tbecircuit,45. 

VI.  Jorisdictiuo  of  sberifis  and  their  depu- 

ties, 46. 
bis  power  as  tkjudwial  officer, 
most  appoint  a  deputy  with  an  of^ce 

in  London,  47. 
notification   of   appointment  of  sheriff, 

48. 
transfer  of  process  and  prisooera ,  id, 
functions  of,  executed  by  deputy, id. 

COURT  OF  EQUITY,    (See  Index,  Fait  IIL) 
course  of  proceeding  in,  87. 
differs  in  practice  to  Court  of  Law,  87,  88. 
appearance  in,  id. 

COURTS,  INFERIOR.    (See  Indei,  Part  II.) 

COURT  YARDS.    (See  Index,  Part  I.) 

COURTSHIP.  (See  Index,  Part  IL) 

COURTESY.    (See  Index,  Parts  IL  IH.) 

COVENANT, 

plea  of  non  est  factom  in,  726* 

COVENANTS.    (See  Index,  Parts  L  IL  HI.) 

COWS.    (See  Index,  Part  L) 

CREDITORS.    (See  Index,  Part  I.) 

CREEKS.    (See  Lidex,  Part  L) 

CRIME. 

objection  to  witness  on  gccoiint  oi  ooBfiction 
for,  810. 


CRIMES.    (See  Index,  Parti  IL  IV.) 
CRIMINAL  CASES.    (See  lodes,  Ptet  IT.) 
CRIMINAL  CONVERSATION.  (Bee  ImLKOL) 

CRIMINAL  INFORfifATION.  (See  bdo^,  IWii 

IL  IV.) 
notice  of  motion  for,  534w 
practice  as  to  moving  for,  itL 

CRIMINAL  INJURIES.    (See  Index,  F^L) 

CRIMINAL  PROCEEDINGS.  (8eeInd.PLlIL) 

CRIMINAL  TAKINGS.   (See  Index, Pofli  LIL) 

CROPS.    (See  Index,  Pan  L) 

CROSS  ACTION, 

Hhen  proper  to  bring,  659,  6^0. 

when  to  defend,  660. 

when  plea  of  set-off  preferabU.  mE. 

setting  off  judgments  in,  td. 

costs  of  respective  aitoruies  in,  hov  to  be  paid, 

td. 
when  Court  will  not  stay  praceedii^  in.  €SU 

CROSS  DEMAND, 

when  proper  to  defend  action  oB  aaoamd  ^M, 

659,  660. 
when  may  be  set  off,  660,  661. 
bringir4g  cross  action  for,  660. 
staying  execution  until  action  for,  tried,  id. 

CROSS  EXAMINATION  OF  WITMES8E8.  MSH. 

See  TriaL 

CROSS  LIBELS.  (See Index, PtfllL) 

CROWN  OFHCE, 

master  of,  his  duty,  38. 

CROWN  PROPERTY.    (See  Index,  Part  IV.) 
CRUELTY.    (See  Index,  Parta  L  H.  IV.) 
CUM  PERTINENTIIS.  (See  Index,  P«it  L) 

CUJUS  EST  SOLUM  iJUS  EST  USQUfi  AD 

CCELUM.  (See  Index,  Part  L) 

CURU  CLAUDENDA.  (See  Index,  FM  L) 

CURTILAGE.    (See  Index,  Part  L) 

CUSTODY, 

defendant  In,  jodye  may  bail  in  vnoiiea,  ft. 
detainer  of  defendant  when  in,  1&5.    Sen  Db- 

tatlMT. 

CUSTOM.    (See  Index,  Part  I.) 
CUSTOM  HOUSE  OFFICER.  (8eeIn4a.Fl.IL) 
CUSTOMS  AND  EXCISE.  (See  Indo.  ItellL) 
CUSTOMS.    (See  Index,  Part  IL) 


DAMAGE  FEASANT.  (See  Index,  Fkrtll) 
DAMAGE,  ILLEGAL.  (See  Index,  PM  L) 
DAMAGE,  TREBLE,    (Sen  late.  FMU 
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UAaitkxjCs^     \i9er  xnaex»  ran  i.  a&«^ 
asaessment  of,  before  sheriff,  47. 
ascertaiDing,  on  writ  of  inquiry,  675. 

BAMS  AKD  nSHPONDS.    (See  Index,  Part  I.) 

DANGER.    (See  Index.  Part  II.) 

DANGEROUS  WEAPON.    (See  Index,  Partn.) 

DATE  OP  WRIT, 

requisites  of,  in  writ,  whenissoed,  162,  fOf, 
of  process,  commencement  of  action,  lof,  159, 

204. 
statement  of,  in  issue,  464. 

not  necessary  in  declaration.  Id. 

DAUGHTER.    (See  Index,  Part  UL) 

DAY.    (See  Index,  Part  II.) 
wlien  or  not  excluded,  \09. 
lUg.  Gen.  Hil  Term,  t  W.  4,  respecting,  110. 
service  of  process  at  any  hour  of,  id. 
fraction  of,  imporUnt  to  calculate,  110,  111. 
hour  of,  essential  to  ascertain,  110. 
service  of  rules,  &c.  limited  to  nine  o'clock,  id, 

DEAD  BODY.    (Sec  Index,  Part  I.) 

DEAD  LANGUAGES.    (See  Index,  Pari  III.) 

DEATH.    (See  Index,  ParU  IE.  lU.) 

DEATH  OF  PARTY, 

entry  of,  on  record,  701,  804,  805« 

DE  BENE  ESSE, 

declaring  on  serTiceable  process  impliedly  abo- 
lished, «96.  438. 
on  bailable  process,  when,  439. 
ploincitf  should  declare  so,  when  admissible,  441. 
difference  «%hen  delivered,  and  when  filed,  44SK. 
notice  to  plead,  449. 

DE  BONIS  ASPORTATIS, 

in  action  for,  bow  far  plea  of  not  goilty  operates, 
7«8. 

DEBT,  PLEA  OF, 

plea  of  nil  debet  in  actions  of,  abdished,  7f  6. 

DEBT,  AFFIDAVIT  OF.    See  4j)5rferit.    Captas. 
objection  to,  when  to  be  taken,  515  to  5l7. 

DEBT.    (See  Index.  Part  1. 11.) 

judge  at  chaiubers  cannot  give  defendant  time 

to  pay,  f 8,  St, 
when  under  tOL  sheriff  %  jurisdiction,  47. 
tender  of,  when  writ  irregular,  275. 
paj^roent  uf,  and  costs,  SHO. 
affidavit  of,  and  requisites,  St4  to  341*    See 
Capias. 

DEBT  AND  COSTS.    See  CogwwH.  Cats. 

indorsement  of  amount  of,  on  writ,  73,  74, 160, 

S07,  «1X,  344. 
form  of  indorsement,  fit,  tod. 
omission  to  defect  in,  74,  407,  208.  f  13,  345. 
instances  of  amendment  of,  X13  to  f  15. 
tender  of  debt,  when  writ  irregular,  %75. 
payment  of,  within  four  days,  Y80. 
offering  to  pay  debt  and  costs  to  time  of  offer, 

y8l. 
coDseqnciicca  of  vcfaial  of  offeri  t9U 


when  Coort  will  atay  action  on  payment  of,  660, 

661. 
giving  time  to  pay,  665. 

DECISIONS  OP  JUDGES, 

pronounced  in  term  time,  8,  9. 

consequences  of  difference  in,  10. 

coarse  pursued,  id. 

usually  given  seriatim,  17. 

in  Banc  preferred  to  those  of  a  single  judge,  55. 

current  of,  give  effect  to  practice,  id. 

consequences  of  contrary  decisions,  67. 

DECLARATION.    (See  Index.  Part  IL— &c«id 
Cmvits.    IrrtMuiarities.) 

I.  Instr actions  for,  4<9  to  431. 
duty  of  professional  perscm,  on  obtaining,  4f9. 
should  be  full  and  in  writing,  4;f9,  430,  439. 
as  well  to  plaintiff's  cause  of  action  as  to  ex- 
pected defence,  419. 

two  imporunt  objects  to  l>e  kept  in  view  by 
attorney,  430. 

1.  not  to  be  satisfied  with  mere  statement 
of  client,  480. 
should  inquire  into  aecoracy  of  state- 
ment. 430. 
and  whether  evidence  sufficient,  id, 
of  obtaining  further  instractioni  when 

requisite,  id. 
consequences  of  neglect,  id. 
of  leaving  copies  instead  of  original 
documents,  43t. 
S,  to  examine  declaration  after  drawn, 
430. 
that  same  ia  properly  drawn,  id. 
and  does  not  contain  too  many  counts, 

id. 
his  duty  in  case  of  doubt,  id. 

II.  Knowledge  of  pleading  why  essential  to  an 
attontey,  43l,43«. 

knowledge  of,  saves  client  expense,  431. 

secures  accuracy  in  the  pleadings,  id. 

qualifies  him  to  draw  declarations  in  certain 
cases,  id. 

in  cases  of  doubt  to  suggest  alterations,  id. 

success  of  action  often  depends  on,  id. 

when  should  be  settled  by  counsel  or  plead- 
er, id. 

when  conference  advisable,  439. 

III.  Of  enforcing  inspection  and  copy  of  docn* 
ment  to  prepare  declaration,  433  to  436. 

formerly  bill  of  discovery  requisite,  433. 

sometimes  is  so  now,  id, 

enforced  by  order  of  a  judge,  td. 

tbe  like  to  have  same  itaroped,  433,  435* 

production  of,  on  trial,  433. 

this  without  terms  being  imposed,  id. 

instances  of  applications,  463,  434b 

requisites  to  be  observed  be^re  applying, 

434. 
affidavit  to  ground  application  for,  id* 
requisites  ofaffidavit,  434,  435. 
form  of.  434. 

of  writing  letter  requeuing  inspection,  id, 
affidavit  need  not  state  form  of  action,  435. 
though  advisable  to  show  that  it  is  justly 

sustainable,  id, 
application  to  be  to  judge  at  chambers,  id. 
OD  bia  rcfuMi  may  apply  to  Court,  435. 
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DECLARATION— (ccmttntieJ.) 
costs. 'when  allowed,  435. 
form  of  summons  to  prodoce,  &c.  id, 
IV.  Time  of  declaring,  436. 
of  declaring  in  general,  id, 
difference  between  courts  of  Jaw  and  equity 

in  this  respect,  id, 
of  ecclniastical  courts,  id, 

1.  how   soon  formerly  and   at  present 
plaintiff  may  declare,  437. 
may  as  soon  as  rules  of  practice  per- 
mit, id, 
formerly  defendant    must    have  ap- 
peared, id, 
cannot  declare  de  bene  esse  on  ser- 
viceable process,  id, 
on  bailable  may,  4S7,  438. 
9,  practice  of  declaring  de  bene  esse  on 
serricable   process   impliedly  abo- 
Ushed,  458. 
enactments  respecting,  id, 
now  confined  to  bailable  process,  id, 
filing  or  delivering  declaration  on  ser- 
viceable process,  id, 
must  be  absolutely  and  not  condition- 
ally, rd. 
delivery  of,  before  appearance,  a  nul- 
lity, 439. 
time  for  appearance,  id, 

3.  declaring  de  bene  esse  on  bailable 

process,  437  to  439. 
effect  of  Reg.  Gen.  M.T.  3  W.  4,  r.  11, 

439. 
declaration  may  be  filed  on  ninth  day 

after  arrest,  id, 
must  not  be  delivered,  id, 
when  several  defendants  and  some  not 

arrested,  440. 
of  declaring  absolutely  before  appear- 
ance or  ball  above,  id, 
when  irregular  to  do  so,  id, 
what  a  waiver  of  irregularity,  id, 
what  a  waiver  of  justification  of  bail,  id. 

4.  unless  debt  and  costs  paid  within  four 

days,  440,441. 
plaintiff  may  prqntn  declaration,  441 
costs  of  preparing  same  when  allowed, 

id, 

when  charges  of  drawing  same  al- 
lowed, id, 

5,  should  declare  de  bene  esse  wbed  ad- 

missible, id, 
bail-bond  or  attachment  will  then  stand 
as  security,  id, 

6,  when  declaration  de  bene  esse  be- 

comes absolute,  442. 
does  if  bail  put  in  and  perfected,  id, 
consequences  of  defendant's  neglecting 

to  do  so,  id, 
course  of  proceeding  by  plaintiff,  id, 

7,  difference  in  form  of  proceeding  when 

delivered  or  filed  de  bene  esse,  id, 
form  of  declaration  the  same,  id. 
of  notice  to  plead,  &c.  when  filed  de 

bene  esse,  id, 
when  delivered  conditionally,  id. 

8.  cannot  be  delivered  or  filed  between 

10  Aug.  and  S4  Oct.  id, 
enactmenu  respecting,  id, 
other  excepted  days,  44t,  443. 


DECLARATlON-(amtijiii«d.) 

9.  hour  of  the  day  when  may  be  deli- 
vered, 443. 
should.be  before  9  at  night,  id, 
delivery  after  that  hour  irregular,  id. 
though  not  a  nullity,  id, 

10.  within  what  time  plaintiff  must  de- 

clare, id, 
consequences  of  neglect,  id, 
of  signing  judgment  of  nonpros,  id. 
when  may  be  signed,  id. 
what  time  plaintiff  has  to  declare  in, 

443,  444. 

declaring  against  prisoners,  444. 

Reg.  Gen.  of  T.  T.  3  W.  4,  rrg.  1,  re- 
specting, id, 

neglect  to,  when  prisoner  entitled  to 
discharge,  id. 

11.  time    for   declaring  how  calculated, 

444,  445. 

calculated  from  execution  of  writ,  444^ 
if,  if  no  judgment  of  nonpros  signed, 

44d,  440. 

plaintiff  may   tlien  declare  within  a 

year,  445. 
to  be  computed  from  day  of  service 

or  arrest,  445,  446. 
applies  to  quare  impedit,  445. 
unless  further  time  to  declare  obtained, 

id. 
year  how  computed,  id, 
delivery  of,  after  an  injunction,  4A6, 
13.  obtaining  further  time  to  declare,  id, 
when  he  should  apply  for,  id, 
how  to  apply,  446,  447. 
service  of  rule  for,  447. 
of  obt^ning  further  time,  id, 
cannot  be  obuined  against  a  prisoner, 

id. 
when  one  of  several  defendants  lias  not 

been  served  or  arrested,  id. 
form  of  rule  for  time  to  declare,  id. 
V.  Proceedings  to  compel  plaintiff  to  declare, 

448. 
1.  when  no  rule  to  compel  dedantioa 

necessary,  id. 
IB  necessary  if  action  removed  Itmi 

inferior  court,  id, 
obtaininic  rule  to  declare  perempto* 

rily,  id. 
absolute  in  first  instance,  id, 
%  written  demand  of,  when  necessary,  uL 
when  may  be  made,  id. 
propriety  of  making,  449. 

3.  form  of  demand  of  declaration,  448. 

4.  of  signing  judgment  of  nonprot,  449. 
when  may  be  signed,  id. 

in  case  of  several  defendants,  t^ 
mav  be  after  expiration  of  four  days 
Kom  written  demand  of  declara- 
tion, u<. 
unless  phkintiff  obtain  further  time,  id, 
defendant  must  have  appeared,  id, 
cannot  be  signed  if  declaration  imfiet 

delivered,  450. 
though  attorney  ineompetrnt  to  act,  id, 

5.  of  setting  aside  judgment  of  ooopraSp 

id, 
when  Court  will  set  it  aside^  idi 
requl^te  of  affidavit,  450. 
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VI.  Of  the  declaration  itself,  450. 

bow  affected  by  recent  statutes  and  rules,  uL 
do  not  alter  prior  establisbed  principles,  id, 
altered  iu  wbat  respect,  id, 
nonobsenraoce  of  rules  merely  an  iiregu^ 

larity,  451. 
cannot  be  taken  advantage  of  by  derour< 

rer,  id* 
will  be  more  doncise  than  formerly,  id. 
statement  of  process  in,  id, 

1.  chronological  statement  of  recent  sta< 

tutes  and  rules,  id. 

l.of  Reg.  Gen.  T.  T.  1  W.  4,  451, 

45«. 

limits  the  length  of  dechirattons,45t. 

prescribes  new  forms  of,  in  certain 

cases,  id, 
cases  enumerated,  45S,  453. 
2.  of  Hil.  T.  t  W.4,  reg.  1  and  40, 453. 
that  venue  in  declaration  different 
to  that  of  writ  should  not  dis- 
charge bail,  453^ 
applied  oi\]v  to  actions  by  original, 
now  aboluhed,  id, 
3.ofHil.T.2W.4,T.4,fd. 
prohibits  long  recital   of   original 
writs,  id. 
4.ofM.T.3W.4,nl5,454. 
prescribes    forms    of    commenoe< 

ment,  id. 
sUtement  of  title  of  Court,  454, 460. 
day  of  filing  or  delivering,  id. 
form  of  commencement  on  a  writ  of 

summons,  454. 
the  like  on  a  capias,  id. 
.  the  like  on  a  writ  of  detainer,  id, 
the  like  against  several  defendants 
where  one  arrested  or  detained 
and  the  other  served  with  a  copy 
of  a  capias,  455. 
pledges  at  conclusion  to  be  omit- 
ted, id. 
5.ofHil.T.4W.4,reg.  l.td. 
pleadings  to  be  entitled  of  day  when 

pleaded,  455,  460. 
to  be  entered  of  record  accordingly, 

455. 
unless  otherwise  ordered,  id, 

6.  of  Hil.  T.  4  W.  4,  reg.  5,  id. 
prohibits  more  than  one  count  or 

plea,  id, 
unless  distinct  matters  of  complaint 

or  defence,  id. 
illustrative  instances  of  declarations, 

id. 
indebitatus  counts,  456. 
when  considered  distinct  coanta,  id, 
account  stated  allowed  to  be  added, 

457.  ' 

several  breaches  admissible,  id. 
when  or  not  several  pleas  admissl 

ble,id. 
illustrative  instances,  id, 
examples  not  to  limit  prindple  of 

rules,  id. 
costs  of  striking  out  same,  597. 

7.  of  Reg.  Gen.  Hil.  T.  4  W.  4,  r.  6, 

458. 
in  enforcement  of  reg.  5,  id, 
count  when  reg.  5  violated,  id. 


application  to  strikeout  second  count 
or  plea,  458. 

costs  of  application,  id.  638. 

application  to  whom  to  be  made,  id, 
8.ofHil.T.  4W.4,  r.  7,  id. 

in  enforcement  of  reg.  5,  id, 

party    retaining    several    pleas  or 
counts,  id. 

liability  on  fuiliag  to  establish  same, 
id.  459. 

certificate  of  judge  as  to  costs,  id, 
9.ofHa.T.4W.4,r.8,459 

ordering  when  venue  in  roai^in  suf- 
ficient, id. 

proviso  where  local  description  re- 
quisite, id, 

10.  of  Hil.  T.  4  W.  4,  reg.  20,  id. 
prescribing  form  of  commencement 

of  declaration  in  fresh  action  after 
plea  in  abatement,  td. 
form  of,  id. 

1 1.  of  Hil.  T.  4  W.  4,  reg.  4,  id, 
respecting    policies    of   insurance, 

id.  479. 
statement  of  interest  of  assured,  id. 
may  be  in  the  alternative,  id. 
formerly  otherwise,  459,  460,  472. 
lS.ofHU.T.4W.4, 

respecting  trespass  quare  clausum 

fregit,  460,  470. 
name  or  abuttals  must  be  stated,  460. 
on  failure  to  do  so,  defendant  may 

demur  apecially,  id. 

13.  alterationa  by  3  &  4  W.  4,  c.  42. 

8.  12,  164  to  179.  460,  464. 
may  declare  by  initials  when,  460. 

14.  analytical  summary  of  alterations  by 

recent  rules,  id. 

1.  title  of  the  Court,  454,  460, 

463. 

2.  to  be  intituled  of  day  of  fi- 

ling  or    delivering,  454, 
455,  460,  463. 

3.  atatement  of  venue,   460, 

464. 

4.  as  to  the  commencement,  id, 

5.  statement  of  initials,  id.  466. 

6.  declaration  must  correspond 
with  process,  183  to  185» 
461,  467. 

7.  commencement  in  second 
action  after  plea  in  abate- 
ment, 459,  461. 

8.  of  not  allowing  more  than  one 

count,  461. 
assigning  several  breaches, 

9.  prescribing  form  of  conclu- 

sions, id, 

10.  statement  of  pledges,  &c.  to 

be  discontinued,  456, 461. 

15.  consequences  of   deviating  from 

above  rules,  id, 

deviations   deemed  irregularities, 

id, 
how  to  be  set  aside,  id: 
are  not  grounds  of  demurrer,  id. 
decisions  respecting,  462. 
2.  Practical  obserrattons  ^ 
tioos,  id. 
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how  altered  or  affected  by  recent  sta* 
tutes  and  rules,  46t. 
Fka,  Parts  in  particular,  463. 
1.  title  of  the  court,  id, 
t,  title  ai  to  time  of  filing  or  de- 
livering, id, 
applies   only  to  personal  ac- 
tions, id. 
does  not  to  real  actions,  id, 
or  to  scire  facias  or  ejectment, 

id. 
nor  10  declaration  after  removal 

from  inferior  Court,  id. 

deviations  from  rule  how  to  be 

taken  advantage  uf,  id.  464. 

statement  of  date  of  first  writ 

in  issne,  464. 
not  necessary  in  declaration,  id* 

3.  stating  venue  in  margin,  id, 
must  not  be  repeated  in  body, 

id. 
or  in  subsequent  pleadings,  id. 
unlets  in  actions  where  local 

descriptions     requisite,    id, 

465. 
deviations  from  rale  no  ground 

of  demurrer,  465. 
how  to  be  objected  to,  td« 
altering  of,  by  consent,  td. 

4.  the  commencement  of  declare- 

ration,  td. 

description  of  the  process  in, 
466. 

former  allegations  now  Irregu- 
lar, id. 

what  statements  irregular,  id, 

how  to  be  objected  to,  461,  td. 

cannot  be  traversed  by  plea,  id, 

or  taken  advantage  of  by  de- 
murrer, 461,  466. 

of  the  number  of  parties  and 
their  names,  183  to  185,  td. 

tnust  correspond  with  the  pro- 
cess, id, 

description  by  initial  when  al- 
lowed, 466.  164  to  169. 

commencement  of  second  action 
after  plea  in  abatement  for 
nonjoinder,  459.  467. 

when  plaintiff  sues  in  represen- 
tative or  other  character,467. 

Reg.  Gen.  Hil.  T.  4  W.  4,  r. 
J01,  respecting,  id, 

not  necessary  to  stale  the  form 
of  action  in  ihc  commence- 
ment, id, 

therefore  safer  to  omit  same, 
468. 

consrquences  of  misstatement 
in  body  of,  td. 

is  not  ground  of  demurrer,  td. 

may  be  set  aside  for  irregula- 
rity, id. 

when  may  be  rejected  as  sur- 
plusage, 469. 

when  defendant  a  prisoner,  and 
process  from  another  court, 
id. 


DECLARATION— (emrtniwd.) 

other  requtaitet  to  be  obierved, 
469.  470. 
5.  the  body  of  the  declaimtion, 
470. 

statement  of  ttroe  when  oMle- 
rial,  id. 

mistake  lo»  aided  after  verdict, 
td. 

demurring  to,  when  inconsii- 
tent,  463,  470. 

no  stalement  of  venue  or  place 
requisite,  470. 

snless  in  action  of  quane  cUa- 
sum  fregit,  id, 

bow  to  be  objected  to,  460, 47 1 . 

striking  out  useleaa  wonla,  when 
proper  to  object  to.  47 1« 

whim  aiatemeiit  of  place  ma- 
terial, id. 

statement  of,  in  actions  of  tres- 
ptss,  rd. 

object  of  the  rule  in  this  re- 
spect, id. 

nonobservance  of,  defendant 
may  demur  specially,  id. 

in  actions  on  policies,  4^f  • 

stating  interest  of  parties  in- 
sured, td. 

may  be  in  the  alteraalive,  459* 
47*. 

other  alterations  as  to  body  of 
the  declaration,  td. 

admitting  part  payment  on  the 
fiice  of  decla.ation,  id. 

6.  the  conclusion,  td. 
prescribed  form  of,  in  all  per- 
sonal actions,  id. 

though  varying  in  particular 
actions,  id. 

in  actions  qui  tarn,  473. 

irregular  to  conclude  in  the  ex- 
chequer quo  minus,  id. 

7.  statement  of  pledges  to  be  dis- 

continued, id.     ^ 

8.  other  matters  to  be  obaefvcd, 

id. 
Steondly,  Prohibitions  of  unneces- 
sary length  in  declaration  by 
former  rules  and  practice,  id. 
jurisdiction  of  Court  to  strike  oot 

uunecessarv  matter,  id,  474. 
instances  of  injudicious  and  on- 
nroessary  statements,  474,  n. 
7Urrf/jr,  Impolicy  of  overstatenenls 
in  pleading,*474. 
consequences  of  doing  so,  td. 
FnKrtMy,  Origin  of  several  counts 
lor  same  caosc  of  action,  475. 
costs  on,  how  allowed,  id. 
Fifikl^,  Alteration  by  Reg.  Gen. 
l«n.T.  1  W.4.476. 
reduced  length  of  counu  oo  bills* 

notes,  he.  id, 
in  ether  cases,  id. 
abolished  quantum   neniit  and 

valebant  counu,  id. 
costo  on  eieess  of  length  of  ded»- 
ration,  when  and  how  allowed. 
id. 
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Sixthly,  Alterations  effected  by  Kegc 

6en.  Hil.  T.  t  W.  4.  r.  74,  U. 
mUowanoe  of  costs  on  issues,  476. 

477. 
allowed  on  those  in  which  pUin* 

tiff  succeeds,  477. 
to  defendant  on  those  found  for 

him,  id, 
role  how  acted  upon,  id.  478. 
decisions  respectinje,  477. 
impropriety    of    introducing     a 

dtmbtful  antnt,  478. 
or   stating    more    than    can  be 

profed,  if/, 
rule  ci tends  to  the  result  of  an 

award,  «L 
inexpedient  to  raise  an  issue  if 

evidence  insufficient,  id, 
rule  how  qoalifled,  479. 
Snenthljf,   Practical    consequences 

affecting  the  structure  of  de- 

claralion  or  plea,  &c.  id. 
costs  on  pleading  found  for  plain- 
tiff or  defendant,  id. 
Shhihlv,  Effect  of  Reg.  Gen.  Hil.  T. 

4  W.  4,  r.5.6,7,  W. 
prohibits  several  counts,  id. 
unless  subject-matter  of  eompUint 

distinct,  id. 
operation  of  prohibitory  provision, 

id.  480, 
consequences  of  aonobservancC] 

id. 
fornierlj  only  one  count  allowed, 

479. 
when  requisite   to   insert  more 

than  one  count,  480. 
enactment  of  S  &  4  W.  4,  c.  42, 

s.  tS,  respecting  amendments, 

id. 
rartances  amended  on  trial>  iW. 
provided  other  party  not  preju- 
diced on  the  merits,  id. 
should  be  liberally  allowed,  480, 

481. 
above  role  why  promulgated,  480. 
Ifinihly,  When  or  not  several  counts 

may  or  should  still  be  inserted, 

id. 
examples  given  hw   rule  to  be 

carefully  studied,  45A  to  458, 

481. 
intended  operation  of  role  thereby 

elucidated,  id. 
account  stated  expressly  except- 
ed, 482. 
when  should  not  be  added,  id. 
several  breaches  not  prohibited, 

id. 
instances  where   several   counts 

advisable,  483  to  485. 
meaning  of  words  **  distinct  sub- 
ject-matter of  complaint,**  482. 

483,486. 
decisions   in    favour    of   several 

pleas  should  apply  to  allowance 

of  several  counts,  483. 
if  want  of  proof  uncertain,  two 

counts  advisable,  484. 


course  to  be  observed  on  applica« 

tion  to  strike  out  counts,  638. 
suggestions  for  changing  (be  forms 
of  dechirations  in  some  cases, 
485. 
declaring  upon  a  general  duty, 
and  assigning  ttveral  breackei 
thereof,  id, 
instances  when  advisable  to  do  so, 
id. 
Tetahly.  Pleading  influenced  by  con- 
sideration of  costs,  486. 
when    advisable    to  withdraw 
untenable  count  or  plea,  id, 
Eieventhly.  Rule  how   far  impera- 
tive on  the  judge  at  cbam« 
hers  or  nisi  prius,  id. 
judge    must    make    order    to 
strike  out  superfluous  count, 
id. 
unless  sufficient  cause  shown.td. 
what  deemed  sufficient  cause, 

y. 

consequences  of  failure  on  the 

trial,  id, 
certificate  of  judge  on  trial  as 

to  second  count,  id. 
certificate  roust  be  before  final 
Judgment,  id. 
effect  of  certificate,  id. 
Twelfthly.  Observations  on  tlie  ef- 
^t  of  these  rules,  487. 
impolicy  of  non  observance  of 
tliem,  488. 
3.  Other  practical  matters  connected  with  de- 
clarations, 489. 
1.  mode  of  engrossmg  or  writing 
same,  id. 
must  be  written  in  the  English 

tongue,  id. 
in  words  at  length,  id. 
penalty  for  abbreviation,  id. 
other  regulations,  489,  490. 
t.  Number  of  copies  in  case  of  a 
prisoner,  490. 
formerly  three  copies  requisite, 

id. 
now  two  sufficient,  id. 
one  to  be  served,    the  other 
filed,  id, 
S,  When  to  be  delivered,  490,  491. 

4.  When  to  be  filed,  491. 

5.  Notice  of  declaration  when  filed, 

id. 

how  to  be  given,  id. 

on  whom  serveci,  id. 

course     when    residence    un- 
known, id. 

of  obtaining;  leave  to  stick  same 
up  in  office,  491, 49t. 
uisites  of  affidavit  to  obtain 
leave,  492. 

6.  Requisites  of  such  notice  of  de- 
claration when  filed,  id. 

not  materially  altered  by  new 

rules,  493. 
irregularities  in,  how  to  be  ob« 

jected  to,  494, 519. 

7.  Time  of  pleading  to  be  stated  in 
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notice  of  declaratioa  when 
filed,  494. 
consequences  of  giving  leM 

time,  id, 
of  giving  more  tKan  defend- 
ant entitled  to,  495. 
what  time  allowed,  id, 
defects  in,  when  objected  to, 
id. 
8«  form  of  notice  of  declaration  hav* 
ing  been  filed  on  senrjceable 
process  and  to  plead,  where 
appearance  entered  sec.  stat 
494. 
9.  The  like  de  bene  esse  on  bailable 

process,  495. 
10.  Of  declaring  by  the  bye,  id. 
Of  aeeompam^  particulars  of  plaintiff's  de* 
mand,  when  requisite,  496,  6it. 
effect  of  Reg.  Gen.  T.  T.  1 W.  4,  r.  6,  as  to, 
id. 
Other  jtahUt, 

taking  declaration  oat  of  ofiioe,  5S0,  610, 

710. 
proceeding*  between  declaration  and  plea, 

609  to  646. 
redocing  length  of,  by  consent,  64f . 
of  strikUig  out  second  counts,  638.  See  &• 

eond  Counti, 
amendment  of,  when  delivered  in  vacation, 

«1. 
amendment  of,  when  jurisdiction  of  judge 

discretionary,  S3,S5, 
how  to  be  intituled,  6t,  63,  113. 
beginning  and  conclusion  of,  6$. 
against  a  prisoner,  id, 
time  and  date  of,  113. 
in  ejectment,  when  may  be  served,   100, 

lOf. 
in  ejectment  need  not  be  dated  of  day 

served,  113. 
delivery  of,  between  10th  August  and  t4th 

October,  96. 
service  of  notice  of,  on  Sunday  roid,  105. 
de  bene  esse  on  writ  of  summons  irregular, 

t96. 
how  affected  by  writ  of  capias,  386. 

DECLARING  BY  THE  BYE,  495. 

DECEIT.    (See  Index,  Part  I.) 

DECOY.    (See  Index,  Part  I.) 

DECREE.    (See  Index,  Parts  II.  IV.) 

DEED.    (See  Index,  Parts  I.  III.) 
demand  of  oyer  of,  618. 
enforcing  inspection  of,  433  to  436. 

DEEDS  IN  GENERAL.    (See  Index,  Part  L) 

DEER.    (See  Index,  Part  I.) 

DEFAMATION.    (See  Index,  Part  IV.) 

DEFAMATORY  WORDS.  (See  Index,  Part  IV.) 

DEFAULT.    S^  Judgment  by  DrfauU. 
judgment  by,  671  to  680. 


DEFEAZANCE.    (See  Index,  Pnt  I.) 

DEFECTS.    (See  Index,  Part  in.) 

DEFENCE.    (See  Index,  Part  III.) 

DEFENCE  AGAINST  INJURIES.    (See  Index, 
Part  11.) 

DEFEASANCE, 

in  cognovit,  &c.  669.    See  Ccgnavii, 

DEFECTIVE  UNDERSTANDING, 
objection  to  witness,  ground  of,  810. 
improvement  of,  before  trial,  8t6. 

DEFECTS.    See  IrrtgularUiat, 

when  to  be  taken  advanuge  of,  510  to  51S. 

DEFENCE.    (.SeePini.) 

several  pleas  on  same  ground  of,  not  aUowed,  63. 
want  of,  when  defendant  should  stay  actioo,659. 
staying  proceedings  at  law  to  render  defence  in 

equity  aTaiUble,  63f  • 
what  defence  may  be  pleaded,  698. 
propriety  of  giving  notice  of  intended  defence, 

836,  837. 
form  of  notice,  837. 
statements  of  anticipated  defence  in  brief,  853. 

Set  Brirf, 

DEFENDANTS.    (See  Index,  Part  III.) 

mle  of  M.  T.  3  W.  4,  respecting  number  of,  61. 

addition  of,  73, 118. 

suggested  questions  to,  before  defence,  If  4. 

who  to  be  defendant  considered,  125. 1(6. 

when  advisable  not  to  arrest,  137,  138. 

when  to  arrest,  138, 139. 

necessity  for  process  and  notice  to,  comidefed, 

141. 
direction  to,  in  writ,  164. 
statement  of  name  of,  165. 
form  of  aflidavit  to  account  for  wrong  name  of. 

166. 
omission  or  mistake  in  name  of,  170, 3  DowU  678. 
amendment  of  name  of,  173. 
statement  of  residence  of,  174^  tl5. 
consequence  of  routake  in,  174. 
the  like  in  continued  writ,  179. 
addition  of  degKc  when  or  not  necessary,  180. 
character  in  which  sued,  181. 
names  of,  when  several,  183. 
must  be  inserted  in  every  writ,  id, 
notice  to,  and  consequence  of  non  appcanoee, 

S01,S05. 
warning  to,  in  writ,  id, 

when  not  to  arrest  a  particnlar  defendant,  t09. 
description  of,  in  bailable  process,  when  neces- 
sary, 915,  f  16. 
notice  to,  not  to  appear  to  process,  fS4. 
requisites  to  be  observed  by  the  defendant  alter 

process  executed,  t49,  S50. 
forms  of  retonis  where  defendant  kcoatedy,  t48. 

f49. 
appearance  to  process,  t8S  to  S96.  See  Appmr* 

anca* 
residence  of,  how  ascertained,  fS4. 
entry  of  appearance  by  plaintiff  sec,  stat.  t88  to 
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appearance  to  writ  of  distringas,  314.    See  Dis» 

tringas* 
when  plaintiff  may  enter  without  leave,  &c.  315. 
proper  conduct  o^  on  arrest,  361. 
legal  modes  of  obtaining  release  from  arrest,  363. 
proceedings  to  compel  defendant  to  plead,  497 

to  508. 
staving  proceedings  by,  610  to  661.    See  Stay' 

ing  Proceedings* 
preparing  brief  for,  on  trial,  860.     See  Brief, 
defending  separately  at  nisi   prius,  907.     See 

Trial. 
postponing  trial  on  behalf  of,  871 .    See  Trial, 

DEGREE, 

statement  of,  in  writ,  180. 

against  a  peer,  when  necessary,  181. 
against  member  of  parliament,  id, 

DELAY.    (See  Index,  Part  11.) 

what  a  sufficient  excuse  for,  in  not  proceeding  to 

trial,  791. 
what  not,  79S. 

DEUCACY.    (See  Index,  Part  III.) 

DELIVERY.    (Sec  Index,  Part  HI.) 

DELIVERING  DECLARATION.    See  Deelara^ 
tioH, 

when  to  be  delivered,  490. 
objection  to  inegutaties  in,  519. 

DELIVERY  OF  PLEA,  77i,    See  Plea. 

DEMAND.    (See  Index,  Parts  IL  IlL) 

of  authority  of  plaintiff's  attorney  to  sue,  251. 
form  of,  id, 

DEMANDING  OYER, 

when  should  be  made,  618. 
form  of  demand,  id, 
practice  as  to,  618,  619. 
general  regulations  respecting,  619. 

DEMAND  OF  DECLARATION, 

when  necessary  before  signing  judgment  of  non- 
pros, 448. 
form  of  demand  of,  id. 

DEMAND  OF  PARTICULARS,  611  to  618.  Sec 
Particulars  of  Demand, 

DEMAND  OF  PLEA, 

general  regulations  respecting,  505. 

may  be  made  when  declaration  delivered,  itl. 

when  not  necessary,  505,  506. 

time  of  demanding,  506. 

must  not  be  made  before  appearance,  id. 

care  to  be  observed  before  demanding,  id 

when  demand  a  waiver  of  bail,  id. 

when  shonid  not  be  indorsed  on  declaration, 
id, 

may  he  made  before  rule  to  plead,  id. 
when  demand  of,  expires,  507. 
when  judgment  may  be  signed,  id, 
form  and  mode  of  demand  most  be  in  writing,  id, 
form  of  demand,  id, 

of  separate  demand,  id, 
demand  of,  how  served,  507,  508. 
taking  advantage  of  irregularity,  520. 
when  material  to  ascertain  precise  instant  of  de- 
mand, 111. 
VOL.  III. 


DEMURRER. 
I.  Of  demurrers  in  general,  75t,  753. 

when  or  not  advisable  or  proper,  759,  753, 

758. 
is  usually  on  part  of  defendant  for  delay,  754. 
judge  at  chambers  could  not  quash,  when  filed 

for  delay,  23. 

but  now  otherwise,  756. 
II.  Recent  rules  respecting  demurrers,  755. 

concise  form  of  general  demurrer  prescribed, 

id. 

form  of  special  demurrer,  id. 
form  of  joinder  in  demurrer,  id. 
must  be  delivered,  755,  758. 
tenable  objection  must  be  stated  in  margin, 

755,  759. 
if  not.  Court  or  judge  may  set  aside,  756, 
but  on  argument  other  points  may  be  urged, 

755. 
no  rule  to  join  in,  requisite,  755,  758. 
signature  of  counsel  to  joinder  in,  not  neces- 
sary, 756,  758. 
making  up  of  demurrer  book,  756,  758,  759. 
no  rule  for  concilium  requisite,  756,  759. 
delivery  of,  to  judges,  id, 

III.  Summary  of  recent  improvements  respecting, 

756. 
general  rules  respecting,  756  to  760. 
distinction  between  special  and  general  de> 

murrers,  757,  758. 

IV.  Proceedings  on  argument,  760. 
V.  Of  withdrawing  demurrer,  761. 

amending  upon  the  Court's  intimation,  id, 
VI.  Costs  of,  how  allowed,  702. 

DEMURRER  BOOK, 

by  whom  to  he  made  up,  756, 759. 

when  to  be  delivered,  756. 

general  regulations  respecting,  758,  759. 

how  to  be  made  up,  758. 
statement  of  objections  in  margin,  759. 
delivery  of,  to  judges,  756, 759, 

DEPONENT.    See  Affidavit. 

requisites  in  affidavit  to  be  observed  by,  535  to 

554. 
statement  of  addition  of,  539. 
genuine  language  of,  when  to  be  adhered  to,541« 
signature  of,  545. 

when  may  be  in  a  foreign  cimracter,  id, 

DEPOSIT, 

of  sum  sworn  to,  &c.  in  lieu  of  bail-bond,  66t 

366,  370. 
the  like  in  lieu  of  bail  above,  367. 

DEPOSITIONS.    (Sec  Index,  Part  III.) 

DEPUTY  OF  SHERIFF. 

imperative  on  sheriff  to  appoint,  47. 

must  have  office  within  one  mile  of  Inner  Temple, 

47. 
liability  of,  id, 
functions  of,  48. 

DESCENT.     (See  Index,  Part  I.) 

DETAINER,  WRIT  OF.     (See  Index,  Pts.  II. 
III.)     See  Mesne  Process. 
when  to  be  issued,  357,  39?. 
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to  wboDi  may  be  directed,  392. 

forms  of  diircUoii,  S9t,  393. 

Mfbeu  iDoperative,  393. 

is  so  if  prior  arrest  by  same  plaintiff  illegali  id. 

other  instances,  id, 

regular  if  issued  witbout  collusion  by  third  per- 
son, though  first  arrest  illegal,  id. 

declaration  on  a  writ  of  detainer,  393, 551,  15S, 
454. 

rule  M.  T.  3  W.  4,  respecting,  394. 

DETENTIONS.    (See  Index,  Part  1.) 

DETINUE.    (See  Index,  Part  II.) 

offering  to  deliver  up  goods  after  action  brought, 

281. 
consequences  of  offer  being  refused,  id. 
staying  proceedings  in,  691  to  693. 
plea  of  non  detinet  inaction  of, 7^. 

DEVIATIONS.     Set  Irregtdaritiet. 

from  statutory  enactments  not  allowed,  51. 
otherwise  of  rule  of  Court,  id. 
consequences  of,  69  to  79,  509  (o  554. 

DEVISE.    (See  Index,  Parts  I.  II.) 

DIES  NON,  104  to  106. 
return  of  process  on,  75. 
execution  of  writ  on,  void,  75,  314. 

DIGGING.    (See  Index,  Part  I.) 

DIGNITARIES   AND   OFHCES.      (See  Index, 
P*rt  I.) 

DILAPIDATIONS.    (Index,  Part  I.) 

DIOCESAN  COURT.    (See  Index,  Part  IV.) 

DIRECTORY  REGULATIONS, 

non  observance  of,  64  to  68,  509  to  534.     See 
Irr^ularitiet, 

DISABUNG.    (See  Index,  Part  I.) 

DISCHARGE, 

under  insolvent  act  no  ground  to  set  aside  out- 
lawry, 405. 

DISCLAIMER.    (See  Index,  Part  I.) 

DISCONTINUING  ACTION, 
when  advisable  to  do  so,  739. 
need  not,  unless  ruled  to  reply,  id. 
general  regulations  respecting,  740. 
payment  of  costs  on,  id. 

DISCOVERY.    (See  Index,  ParU  I  [.  [II.  IV.) 
bill  of,  to  enforce  inspection  of  documents,  433. 
of  new  evidence  just  before  triul,  665. 

DISCRETIONARY  JURISDICTION.    (See  In- 
dex,  Part  II.) 

of  a  judge  when  conclusive,  33,  35,  69. 

when  statute  clear,  judge  or  Court  has  none,  .51. 

DISPARAGING  QUESTIONS, 

when  may  be  put  to  a  witness,  899, 

DISPUTED  SKRYICE, 

ufwrll  yf  iiii:iji]iiH(i,  '^fZ?. 
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DISTRINGAS  JURATORES. 
form  of  writ  of,  797. 
to  whom  to  be  directed,  id. 

DISSEISIN.    (See  Index.  Part  L) 

DISSENTERS     (See  Index,  Part  n.) 

DISTINCTIONS.    (See  Index.  Part  L) 

DISTRIBUTIONS.    (Sec  Index,  Part  I.) 
DISTRESS  WARRANT.     (See  Index.  Part  m.) 

DISTRINGAS,  WRIT  OF. 

1.  How  regulated  by  2  W.  4.  c  39,  s.  S.  X^. 
has  a  double  operation,  t98. 
object  of  writ  to  enforce  appearance.  $98, 

«99. 
duty  of  sheriff  on  executing,  S98. 
when  sheriff  can  neither  diatrsin  or  serve, 

S99. 
return  by  sheriff,  90,  t99. 
entering  appearance  by  plaintiff,  S99. 
notice  to  defendant  of  intentioo  of  pbinttf 

to  enter  appearance,  or  proceed  to  oai* 

lawry,  id. 
must  not  be  framed  in  the  altemalive.  id. 
writ  of  summons  mnst  precede  distru^aa, 

id. 
is  never  preceded  by  writ  of  capias.  S98. 
athdavit  that  writ  of  summons  has  bees 

issued,  f  99. 
requisites  to  be  observed  on  issuing  writ,  id 
teste  and  return  of  writ.  id. 
like  before  entering  appearance.  90O. 

2.  When  writ  proper  to  enforce  appearance.  150, 
300. 

use  and  propriety  of,  300. 
1st,  is  so  when  party  is  in  England  and 
has  tangible  property,  id, 
so  when  resident  abroad,  id. 
2d.  to  proceed  to  outla%vry.  200.  301. 

requisites  of  affidavit  in  latter  case,  301. 
must  show  attempt  to  serre  ineffectoaJ, 
id. 

3.  Practice  to  enable  plaintiff  to  enter  appear- 
ance in  first  case,  id. 

1.  Where  plaintiff  has  kmmgH,  tfaoagb  «cm- 
sional  residence.  309. 

requisite  of  affidavit,  SOt,  304. 
must  particularise  actempu  to  serve, 

30J. 
and  show  diligtHt  en^fuirits  to  cffctt 

object,  id. 
when  delusive  means  may  be  resortrd 

to,  id. 
when  not,  id. 
proper  proceedings  to  be  adopted.  $0i, 

303. 
what  number  of  attempts  reqDiaite,30tS 
statement  of,  in  affidavit,  id. 
by  whom  may  l)e  made,  303.  304. 
to  whom  made,  303. 
requisites  to  be  observed  on  each  ai- 

tempt,  305,  304. 
the  like  on  last  call,  304. 
i^Im        '  '  ■    '  r    •:_:'=xiice    In  cup 
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OrSTRINYjAS,  WRIT  OF— (coiittnu^d.) 

will  not,  if  i0iue  unaltered,  504. 
when  letter  advisable  on  first  attempt 
to  serve,  id. 
9,  Search  for  defendant's  appearance,  305. 
reqo»ilet  of  affidavit  to  applj  for  writ, 

id, 
must  show  that  more  eilicncious  process 

necessary,  id, 
and  particularise  attempts  to  serve,  U. 
must  swear  to   belief  that  defendant 

keeps  out  of  way,  id, 
must  show  causes  and  ground  for  be- 
lief, id. 
and  of  indorsement  of  service  of  copy, 

S06. 
of  ineffectual  search  for  appearance, 

t9l,  t9t,  306. 

that  writ  and  copy  were  regular,  306. 

suggested  form  of  affidavit  to  obtain 

writ.  306,  307. 

first  call  with  copy,  307. 

second  call,  id. 

third  call,  ii.  ■ 

delivering  and   leaving  copy  of 

writ,  308. 
production  and  showing  original 

writ,  id. 
request  to  deliver  copy  to  defend- 
ant, id. 
of  inability  to  serve  copy  per- 
sonally, id. 
of  belief  that  defendant  was  at 

home,  id. 
and  seen  going  in  and  out  of  re- 
sidence, id. 
indorsement  of  day  of   leaving 

writ,  243,  308. 
statement  of  search  for  appear- 
ance, 308. 
re(|oisites  when  attempt  to  serve 
in  the  country,  id. 
5*  Proceedings  thereon,  308,  309. 
search  for  appearance,  309. 
affidavits  of  search,  id. 
motion  for  writ,  id. 

suggestions  as  to,  id. 
rule  for  writ,  id. 

form  of  rule,  id, 

judge's  order  for,  in  vacation,  310. 
practice  on  obtaining,  309. 

4.  Prtecipe  for  distringas,  310. 

form  and  requisites  of,  id. 

5.  Form  and  requisites  of  writ,  id. 

form  of,  154,  310. 

notice  to  be  subscribed  to,  id. 

must  be  tested  of  day  when  issued,  310. 

and  returnable  in  term,  tc2. 

if  returnable  on  dies  non,  void,  311. 

to  whom  directed,  id, 

form  of  action  in,  id. 

omission  or  variance  in,  id. 

practice  as    to    signing   and  sealing 

writ,  fd. 
indorsements  on,  312. 
when  issued  into  a  county  palatine,  id. 

6.  Proceedings  on  writ,  and   bow  to  be 
executed,  id. 

practice  as  to,  Sit,  313. 
sheriff's  warrant  to  officer,  313. 


DISTRINGAS,  WRIT  OF— (rontrnt/fd.) 

when  service  may  be  made,  313,  514. 
when  may  distrain,  313. 
service  on  dies  non  void,  314. 

7.  Defendant's  own  appearance  to  writ,  id. 

must  be  within  eight  days  inclusive  of 
the  return  day,  id. 

8.  Proceedings  in  case  of  actual  levy  and 
personal  service,  id. 

when  defendant  has  not  appeared,  515. 

entry  of,  by  plaintiff,  id. 

may  be  done  without  leave  of  Court 

or  judge,  id. 
otherwise  if  no  distress,  or  personal 

service,  id. 

9.  Proceedings  on  plaintiff's  entering  ap- 
pearance without  leave,  id. 

requisite  search  for  appearance,  id. 

obtaining  sheriff's  return  to  writ,  id. 

form  of  return,  id. 

affidavits  of  execution  of  service  of 
writ,  316,  317.     See  Forms. 

filing  of  affidavits,  316. 
10.  Proceedings,  where  leave  of  Court  or 
judge  essential,  to  enter  appearance,  31 7. 

is  so  when  defendant  cannot  be  per- 
sonally served,  id, 

or  goods  taken,  id. 

return  of  sheriff  in  these  cases,  90, 
317,  318. 

forms  of  return,  317. 

affidavit  of  ineffectual  attempts  to 
serve,  317,  318. 

cannot  be  dispensed  with,  318. 

application  to  Court  or  judge,  317,318. 

rule  of  Court  to  enter  appearance,  318. 

judge's  order  to  like  effect,  318. 

plaintiff's  entering  appearance  there- 
on, 319. 

requisites  to  be  observed,  id. 

where  defendant  resided  in  furnished 
lodgings,  id. 

where  defendant  has  known  residence 
in  England,  but  out  of  kingdom,  320. 

where  defendant  has  no  known  resi- 
dence, but  supposed  to  be  in  Eng- 
land, id. 

what  endeavours  to  serve  requisite,  id. 

requisites  of  affidavit,  320,  321. 
4.  Proceedings  in  uon*bailable  cases  to  outlaw- 
defendant,  321,  400  to  403. 
where  no  known  residence,  321. 
requisites  of  affidavit,  id.    See  Outlawry, 
declaring  after  proceeding  by  distringas, 

id, 

must  be  absolutely,  id. 

and  not  de  bene  esse,  id, 

must  not  be  before  appearance,  id, 

DISTURBANCE,    (See  Index,  Part  H.) 

DITCHES.    (See  Index,  Part  L) 

DIVIDENDS.    (See  Index,  Part  IV.) 

DIVORCE.    (See  Index,  Part  IV.) 

DOCKS.    (See  Index,  Part  I.) 

DOCUMENTARY  EVIDENCE.    See  Evidence. 
admission  of,  810. 

3  p2        ^  T 
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DOCUMENTARY  EVIDENCE— (continuea.) 
power  of  judges  to  make  regulations  respecting 

admission  of,  817. 
proceedings  requiring  admission  of,  818, 

prescribed  form  of  request,  id. 
necessity  for  previous  examination  of,  825. 
of' notices  to  produce,  834. 
enforcing  inspection  of,  433  to  435,  619,  620. 

DOCUMENTS.  (See  Index,  Parts  III.  IV.)  also 
Declaration,  Inspection, 

enforcing  inspcclion  of,  before  declaration,  4S3 
to  435. 

producing  same  at  stamp-office,  433. 

inspection  of,  how  enforced,  619,  620. 

when  to  be  annexed  with  affidavit,  548. 

drawing  up  rule  nisi  '*  on  reading  of  docu- 
ments, &c."  579. 

power  of  judges  to  make  regulations  respecting 
admission  of,  817. 

statement  of,  in  brief,  852.     See  Brief. 

DOGS.    (See  Index,  Parts  J,^Uh) 

DOG  SPEARS.     (See  Index,  Kris  I.  II.) 

DONATIO  MORTIS  CAUSA.  (See  Index,  Part  I.) 

DONATIONS  TO  CHILDREN..(See  Index,  Pt.  I.) 

DOUBLE  LIABILITY.     See  JnterpUader, 

relief  from,  under  interpleader  act,  620,  621, 

DOUBLE  PLEAS.     Sec  Several  PUas. 
when  or  not  allowed,  731  to  737. 

DOUBTFUL  COUNT, 

introduction  of,  improper,  478. 

DOUBTFUL  EVIDENCE.    See  Evidence. 
propriety  of  adducing,  considered,  826. 

DOWER.     (See  Index,  Parts  I.  IV.) 

DRAFTS.    (Sec  Index,  Part  I.)  * 

DRAMATIC  REPRESENTATIONS.  (See  Index, 
Part  IL) 

DRUNKENNESS.     (See  Index,  Parts  1 1.  IV.) 

DUEL.    (See  Index,  Part  II.) 

DURATION, 

of  a  writ  of  summons,  256. 
limited  to  four  months,  id. 
but  may  be  continued,  id, 

DUTIES.    (See  Index,  Part  I.) 

DWELLING  HOUSE.    (See  Index,  Part  L) 


EASEMENT.     (Sec  Index,  Part  I.) 

EASIER, 

proviso  when  term  falls  in,  91. 

EASTER  TERM, 

commencement  and  duration  of,  id. 

EAST  INDIA  STOCK.     (See  Index,  Part  II.) 

ECCLESIASTICAL  DUES.  (See  Index,  Part  IV.) 


ECCLESIASTICAL  COURT.    (See  lodei,  P»b 
II.  IV.) 

practice  of,  how  proved,  83. 

ECCLESIASTICAL  OFFENCE.  (SeeInd.PtIV.) 

ECCLESLASnCAL  OFFICERS.  (Seelod-Pt  IV.) 

ECCLESIASTICAL  PERSONS.  (See  Ind. Ft.  II.) 

EDUCATION  OF  ARTICLED  CLERKS.   (See 
Index,  Part  III.) 

EGGS  OF  BIRDS.    (See  Index,  Part  L) 

EJECTMENTS.    (See  Index,  Parts  L  II.  III.) 
trial  of,  on  circuit,  45. 
of  immediate  execution,  45,  9f ,  93. 
trial  of,  in  vacation,  92. 
former  practice  as  to  declaration  in,  100. 
when  may  be  served,  100, 102. 
need  not  be  entitled  of  day  when  aerved,  113. 
service  of  declaration  on  wife  of  teoaot,  263. 
staying  proceedings  until  residence  o£  plaimifT 
known,  636. 

or  security  for  costs  given,  id. 

what  a  sufficient  resideuce,  id. 

until  costs  of  former  action  paid,  id. 
tight  of  counsel  to  begin  in  actions  of,  876. 

ELECTION.    (See  Index,  Part  1.) 

ELECTION  PETITIONS.    (See  Index,  Part  IV.) 

EMBEZZLEMENT.    (See  Index,  Part  I.) 

EMBLEMENIS.    (See  Index,  Part  I.) 

ENFRANCHISEMENT.    (See  Index,  Part  I.) 

ENGLISH, 

all  process  must  be  in,  158. 

ENLARGEMENT.    (See  Index,  Part  IIL) 

ENLARGING  RULES, 
practice  as  to,  586,  587. 

ENROLMENT.    (See  Index,  Part  HI.) 

ENTERING  ISSUE,  771.    See  Ifsii«. 

ENTRIES,  FORM  OF, 

when  judges  may  alter,  63. 

ENTRY.    (See  Index,  Parta  I.  II.) 

ENTRY  OF  NAME.    (See  Index,  Part  HI.) 

ENTRY  ON  LAND.    (See  Index,  Pwrt  IL) 

EQUITABLE  ES  FATES.    (See  Index,  Pwt  L) 

EQUITABLE  MORTGAGES.    (See  Index,  Ptft» 
I.  II.) 

EQUTTY, 

difference  between  proceedings  in.  Bad  at  ta^. 

87,  88. 
bill  of  interpleader  in,  627. 
for  injunction  in,  id. 
for  a  diicovery,  id. 
staying  proceedings  at  law,  to  give  effect  to  de- 
fence in  Equity,  SSt, 
EQUITY,  COURTS  OF.  (See  Index,  Pts.  IL  IV.) 


Digitized  by 


Google 


TO  THE  WHOLE  WORK. 


953 


EQUITY  DRAFTSMEN.    (See  Index,  Part  III.) 

EQUITY  OF  REDEMPTION.  (See  Index,  Pt.  I.) 
369. 

ERROR,  COURTS  OF.    (See  Index,  Part  IV.) 

ERROR,  WRIT  OF.    (See  Index,  Part  IV.) 

ESCAPE.    Oce  Index,  Part  II.) 

inspection  of  writ  in  action  for,  433. 

ESCHEAT.    (See  Index,  Part  I.) 

ESCROW.    (Sec  Index,  Part  I.) 

ESSOIGN  DAYS, 

how  affected  by  recent  statutes,  89  (o  92, 

ESTATE.    (See  Index,  Part  I.) 

ESTATES.    (See  Index,  Part  I.) 

ESTATES  OF  INHERITANCE.      (See  Index, 
Part  I.) 

ESTOVERS.    (See  Index,  Part  I.) 

EVICTION.    (See  Index,  Part  I.) 

EVIDENCE.     (See  Index,  Parts  II.  HI.  — also 
Witnessset,) 
I.  Necessity  for  inquiry  into,  4«9,  430,  807. 
II.  The  rules  of  evidence,  808. 

are  coeval  with  and  part  of  the  common 

law,  808. 
are  modified  by  statutes,  id, 
III.  Considerations  respecting,  must  be, 

1.  as  to  what  must  be  proved,  809. 

2.  of  the  modes  of  proof,  id, 

the  best  evidence  essential,  id, 
proof  by  witnesses,  810. 

1.  viva  voce,  id. 

ft,  on  interrogatories,  id. 

3.  what  witnesses   incompetent, 
810,  811. 
when  or  not   secondary   evidence 

admissible,  810. 
objection  to  witness  on  account  of 

interest,  811. 
effect  of  46  Geo.  3,  c.  3,  id, 
witness  to  give  evidence  against  his 

pecuniary  interest,  id, 
voluntary  evidence  of  party  in  liis 

own  fiivour  when  to  be  excluded, 

812. 
statutory    exceptioua   enumerated, 

814  to  816. 
decisions  thereon,  816, 817. 

3.  other  recent  improvements,  817. 

power  of  judges  to  make  regulations 
as  to  admission  of  written  docu- 
ments, id, 
proceedings  requiring  admission  of 
written  document,  818  to  891. 
liability  to  costs  on  refusal,  81 8, 
BtO. 
form  of  written  request,  818. 
general  regulations  respecting,  63, 
818  to  890. 
IV«  Profeasional  conduct  towards  witnesses  ante- 
cedent to  trial,  821. 


EVIDENCE— (coiWintwd.) 

who  to  examine  tlicm,  821,  822. 

mode  of  examining,  822. 

Scotch  law  as  to  precognition  of  witness 
before  trial,  823. 

previous  examination  of  documentary  evi- 
dence, 825. 

expediency  of  adducing  doubtful  evidence, 
&c.  826. 

improving  education  of  witness  when  prac- 
ticable, id, 

releasing  witness,  if  necessary,  827. 

number  of  witnesses,  or  quantiiy  of  evi- 
dence, id, 

V.  Practical   mode   to  compel  appearance  of 
witness,  828. 

of  the  subpcena,  id, 

of  subpoena  duces  tecum,  828,  829. 

full  form  of,  id, 
of  subpcenaing  witnesses,  829. 
time  of  serving  subpoena,  831. 
tender  of  expenses,  832. 

amount  of  sum  to  be  tendered,  id, 
instructing  witness  as  to  time  and  place  of 
trial,  id, 

VI.  Of  notices  to  produce,  834.    See  Notice  to 
Produce, 

VII.  Of  notices  of  grounds  of  defence,  836. 

VIII.  Of  admissions,  837.     See  Admissions, 

IX.  Of  final   examination  of  evidence   before 
trial,  839. 

how  to  be  examined,  id, 

consequent  utility  of  examination,  839  to 

842. 
restoring  competency  of  witness  by  release, 

&c.  842. 
ei^amination  of  character  of  witness,  843. 
the  like  as  to  temperament,  id, 
informing  counsel  thereof,  id. 
when  proper  to  instruct  witness,  id, 
conduct i>f,  before  trial,  845. 
the  like  pending  or  after  trial,  id. 

X.  Statement  of,  in  brief,  847.     Sec  Brief. 

XI.  Consultation  on,  before  trial,  864, 865.   Sec 
ComuUalion, 

why  witnesses  should  not  be  present,  865. 

XII.  New  discovery  of,  before  trial,  id. 
Communicating  same  to  counsel,  id, 

XIII.  Examination  and  attendance  of,  on  trial, 
869.     See  Tr  ial—  Witneyses, 

early  attendance  of,  requisite,  869. 
course  of  adducing  same,  869,  888,  889. 
examination  of,  890. 
cross-examination,  897. 
re 'examination,  893. 

EXAMINATION.    (See  Index,  Part  III.) 

EXAMINATION  OF  WITNESSES,   889.     See 
Evidetice,    Trial,     Witnesses, 

EXCEPTIONS.    (Sec  Index,  Part  IH.) 

EXCEPTION  TO  BAIL.    See  Bail, 
entry  of,  384. 
form  of  entry  of,  381. 
written  notice  of,  384. 
form  of  notice,  381. 

EXCHANGE.    (See  Index,  Part  I.) 
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EXCHEQUER,  Court  of.     (See  also  Index,  Part  FALSE  IMPRISONMENT. 
IV.) 

number  ofjadges  in,  5. 

Practice,  Court  of.    See  Practice  Court. 

decisions  of,  on  practice,  15. 

master  in,  39.     See  Master, 

filacer  in,  under  2  W.  4,  c.  S9,  t.  7, 151 . 


(See  Inlei,  ?mu 


I.U.) 
FALSE  PLEAS,  729. 

FALSE  PRETENCES.    (See  Index,  Pvts  L IL} 
FALSE  RETUKNS.    (See  Index,  Part  IL) 
FALSE  SWEARING.    (See  lodex^  Fkit  IL) 


FAMILY  ARRANGEMENTS. 
I.) 

FARM.    (See  Index,  Part  L) 

FATHER.    (See  Index,  Part  I.) 


(SeeI^ei.BM 


EXCHEQUER.  EQUITY  SIDE  OF.     (Sec  In- 
dex, Part  IV.) 

EXCHEQUER   OF   PLEAS.     (See  Index,  Part 
IV.) 

EXCISE  OFFICERS.    (See  Index,  Part  II.) 

EXECUTION.    (Sec  also  Index,  Part  IV.) 

power  of  judge  to  expedite,  after  ycrdict,  11,  FEE  FARM  RENTS.    (Sec  Index,  Put  I.) 

45,  924.  I 

in  ejectment,  immediate,  after  trial,  45.  FEE  SIMPLE.    (Sec  Index,  Part  L> 

power  of  sheriff  to  stay,  47.  U?T?r«TArT      /g      tj      r»  _*  t  x 

when  immediate,  after  judgment,  9«,  93, 9«4  Jo  "E  TAIL,    (bee  Index,  Part  I.) 

926. 
in  cases  of  ejectment,  id, 
irregularity  in,  when  or  not  waived,  529. 

EXECUTOR.     (See  also  Index,  Parts  I.  U.  III. 
IV.) 

when  liable  to  costs,  1 18,  If  d. 
liability  in  action  for  torts,  id, 
non-joinder  in  action  by,  129. 
fraudulent  release  by,  129. 

EXECUTOR  DE  SON  TORT.    (See  Index,  Part 
IL) 

EXEMPTIONS.    (Sec  Index,  Part  IIL) 

EXIGI  FACIAS,  402. 

EXPECTED  DEFENCE, 

statement  of,  in  brief.     See  Brief, 

statement  of,  by  counsel,  884,  886.    See  Trial, 

EXPEDITION.    (See  Index,  Part  IH.) 

EXPENSES.    (See  Index,  Part  IL  HI.) 

EXPLANATION.    (Sec  Index,  Part  IL) 

EXPOSURE.    (See  Lidex,  Part  L) 

EXTENT,  writ  of.     (Sec  Index,  Part  IV.) 

EXTINGUISHMENT.     (Sec  Index,  Part  I.) 

EXTORTION, 

liability  of  officer  for,  46,  359. 

penalty  for,  id, 

recovery  of  penalty,  id. 

other  proceedings  for,  359,  360. 

action  for,  434. 

inspection  of  warrant  when  refused,  434. 

FACT,  error  in.    (See  Index,  Part  IV.) 

FACTORY  CHILDREN.    (See  Index,  Part  II.) 

FACTS, 

must  be  accurately  stated  in  a£Gida?it,  540. 


FEES.    (Sec  Index,  Part  m.) 
endorsement  of,  on  briefs,  859. 

FEIGNED  ISSUE.    (See  Index,  Put  IV.) 

FELONY.    (See  also  Index.  PM.Ly 

staying  proceedings  until  trial  for^  over,  6S9. 

FEMALE  CHILDREN.    (See  ladn,  Pivt  I.) 
FENCES.    (Seelndex^Partl.) 
FEOFFMENT.    (See  Index,  PSwt  I.) 
FERRET.     (See  Index,  PkrtL> 
FIAT.    (See  Index,  Part  IV.) 
FIELD.    (See  Index,  Part  I.) 

FIERI  FACIAS, 

delivery  of,  to  sheriff's  deputy, 47. 

FIFTH  JUDGE, 

appointment  and  utility  of.  %  9. 

FIGHTS    AND    CHALLENGES.     (See  Index, 
Part  I.) 

FILACER, 

appointment  of,  151. 

FILING  AFFIDAVIT.    See  Affidmmt. 

general  regulation  respecting  time  of,  547. 

FILING  DECLARATION, 
when  to  be  filed,  491. 
notice  to  be  given  when  filed,  mL 
requisites  of  notice,  49S. 
forms  of  notices,  494, 495. 
giving  notice  to  plead,  50S. 
objecting  to  irregularities  in,  619. 

FINES  AND  RECOVERIES.    (See  Index,  Puts 
I.  II.  IV.) 

FINE,  COPYHOLD.    (See  Inda^  Ftet  13L) 
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FIRE.    (See  Index,  Part  11.^ 

FIRST  DAY, 

wben  excluded,  110. 

FISH.    (See  Index,  PsrU  I.  III.) 

nSHERIES.    (See  Index,  Part  I.) 

FISH  AND  FISHERIES.    (See  Index,  Pari  1.) 

FISH  PONDS  AND  DAMS.     (See  Index,  Part 

10 
FIXTURES.    (See  Ind«x,  Part  I.> 
FLOTSAM.    (Sec  Index,  Part  IV.) 
FOLD  COURSES.    (See  Index,  Part  I.) 
FORBEARANCE.    (See  Index,  Part  I.  8,  112.) 
FORCE.    (See  Index,  Part  III.) 
FORCIBLE  DETAINER.   (See  Index,  Part  III.) 

FORCIBLE    ENTRIES    AND    DETAINERS. 
(See  Index,  Parts  L  II.  III.) 

FORCIBLE  OUSTERS.     (See  Index,  Part  III.) 

FOREIGN  CHARACTER, 

mgnatore  to  affidaTtt,  when  sufficient,  545. 

FOREIGN    LAWS    AND    PROPERTY.     (See 
Index,  Part  I.) 

FORFEITURE.    (See  Index,  Parts  I.  II.  IV.) 

FORGERY.    (See  Index,  Parts  I.  II.) 

FORMAL  OBJECTIONS.  See  Irreguhnties.  Ob- 

when  to  be  taken,  595. 

FORMAL  PROOFS, 

statement  of,  in  brief,  854. 
form  of  analysis  of,  855. 

FORMEDON.    (See  Index,  Part  II.) 

FORM  OF  ACTION, 

{'odicious  choice  of,  essential,  130. 
:now1edge  of  different  forms  of,  requisite,  id. 

depends  on  the  facts,  id, 

of  the  several  forms  of,  id,  131. 

formerly  notnecessaiy  to  decide  on,  till  declara- 
tion, id, 

must  now  be  stated  in  first  process,  id, 

in  writ  of  distringas  must  correspond  with  writ 
of  summons,  311. 

statement  of,  in  writ,  194. 

proper  description  of,  197, 198. 

omission  or  irregularities  in,  194  to  199. 

variances  in,  when  bail  discharged, 

statement  of,  in  declaration  not  necessary,  467 

FORM  OF  AFFIDAVIT.    See  AMdaviu 
defect  in,  when  may  be  amendea,  547. 

lORM,  WANT  OP,    (See  Index,  Part  m.) 

FORMS  OF  ENTRIES, 
judges  may  alter,  63* 


FORMS.    (See  Index,  Part  L  II.  IIL  IV.) 

form  of  general  retainer  of  an  attorney  to  sue,  116. 
of  instructions  to  sue,  120. 
of  instructions  to  sue  in  an  action  of  tres- 
pass for  injury  to  land,  123. 
8U|^gested  questions  in  order  to  obtain  proper 

mstructions  for  a  defence,  124. 
form  of  and  condition  of  a  bond  to  indemnify 
against  costs,  128. 
of  letter  to  accompany  the  draft  of  the  bond, 

and  to  be  deliverd  to  Y.  Z.,  128. 
suggested  form  of  case  for  counseVs  or  pleader's 

opinion,  132. 
forms  of  retainer  of  counsel,  134. 

of  letter  of  plaintiff's  attorney  to  the  in- 

tended  derendant,  135. 
of  writ  of  summons,  154. 
of  entering  an  appearance,  id» 
of  writ  of  distringas,  id, 
of  writ  of  capias,  155. 
of  writ  of  detainer,  156. 
of  writ  of  summons  to  be  served  on  a  mem- 

ber  of  parliament,  in  order  to  enforce  the 

provisions  of  the  statute  6  G.  4,  c.  16, 

s.  10,  id, 
of  affidavit  to  account  for  plaintiff's  suing 

defendant  by  initials  or  wrong  name,166. 
of  directions  to  sheriffs,  187. 
proper  description  of  forms  of  action,  197. 
of  indorsement  of  the  sum  sworn  to,  and  for 

which  bail  is  to  be  required,  207. 
of  indorsement  as  to  attorney  who  issued 

the  writ,  209. 
of  indorsements  upon  writs  issued  by  a 

plaintiff  in  person,  211. 
of  indorsement  of  amount  of  debt  and  costs, 

and  notice  when  same  be  paid,  to  avoid 

further  costs,  212. 
of  alias  or  pluries  summons,  218. 
the  like  of  alias  or  pluries  capias,  id, 
of  precipe  of  capias  into  another  county, 

219. 
of  a  praecipe  for  a  writ  of  summons,  221. 
of  praecipe  for  capias,  id. 
of  the  like  for  a  concurrent  capias  into 

another  county,  id, 
of  notice  to  defendant  not  to  appear  to  pro- 

cess  discovered  to  have  been  irregular, 

234. 
of  undertaking  by  a  defendant's  attorney  to 

the  plaintiff  or  his  attorney,  to  put  in  or 

perfect  bail  above,  240. 
of  indorsement   of  time  of  service  on  a 

writ  of  summons,  244. 

the  like  on  a  writ  of  capias,  id. 
of   return  of  cepi  corpus  and  bail-bond 

taken,  248. 
of  return  to  a  capias  of  cepi  corpus,  and  a 

deposit  of  debt  and  102.,  pursuant  to  43 

G.  3,  c.  46,  248 
of  return  to  a  capias  of  cepi  corpus  et  para- 

tum  habeo,  &c.  where  a  defendant  re- 
mains in  sheriff's  custody,  id, 
the  like  and  defendant  in  prison,  249. 
of  return  of  arrest  of  one  defendant,  and  non 

est  inventus  as  to  another,  id, 
of  return  of  cepi  corpus  and  languidus,  id. 

cepi  corpus  and  detention  antil  defendant 

was  discharged  by  a  judge's  order,  id, 

of  return  to  a  capias  of  non  est  inventusi  id. 


Digitized  by 


Google 


956 


INDEX 


FORMS — (continued,) 

of  demand  in  writing  under  stat.  2  W.  4, 
c.  39,  s.  17,  by  a  defendant  on  plaintifr's 
attorney,  requiring  him  to  declare  whe- 
ther the  process  was  issued  by  him  or 
with  his  authority,  and  also  to  slate  the 
place  of  abode,  &c.  of  the  plaintiflT,  251. 

of  attorney  for  plaintiff's  compliance  with 
request,  id. 

of  the  name,  &c.  of  principal  attorney  issu 
ing  a  writ,  257. 
the  like  where  the  attorney  issues  writ  as 
agent  for  another  attorney,  id. 

of  indorsement  when  plaintiff  sues  in  per 
son,  258. 

of  indorsement  on  copy  of  writ  of  debt  and 
costs,  prescribed  by  rule  5  Mich.  T. 
3W.  4andHil.T.2W.4,  u/. 

of  indorsement  on  writ  of  time  of  service, 
id. 

of  praecipe  for  a  writ  of  summons,  260. 

of  indorsement  of  service  of  process,  271 

of  return  of  non  ost  inventus  to  a  writ  of 
summons,  272. 

of  an  attorney's  undertaking  to  appear,  iO' 
dorsed  on  writ  of  summons,  273. 
the  like  with  a  reservation  of  all  objec- 
tions. See.  id. 

of  affidavit  on  which  to  set  aside  the  pre- 
tended service  of  a  copy  of  summons,  279. 

first  denying  the  service  of  any  writ  or 
copy, id, 

the  like  showing  the  service  of  an  insuffi- 
cient copy  of  process,  id. 

of  affidavit  objecting  that  the  service  was 
not  in  proper  county,  &c.  id, 

of  entering  an  appeai'ance  as  prescribed  by 
2  W.  4,  c.  39,  schedule  No.  2,  283. 

proposed  new  form  of  appearance  in  per- 
son, 285. 

the  like,  not  stating  the  residence  of  the  de- 
fendant, id. 

proposed  new  form  of  appearance  by  an  at' 
torney  or  agent  for  two  defendants,  id. 

of  minute  of  warrant  to  defend,  formerly 
filed,  286. 

of  appearance  by  a  guardian  for  an  infant, 
288. 

of  affidavit  made  in  the  country  of  the  per- 
sonal  service  of  a  regular  writ  of  sum- 
mons,  289. 

of  a  separate  affidavit  of  an  ineffectual 
search  for  the  defendant's  appearance, 
where  the  affidavit  of  the  service  has 
been  sworn  in  the  country,  and  the 
search  is  necessarily  by  another  deponent 
in  London,  290. 

of  affidavit  of  personal  service  where  it  is 
supposed  there  has  been  some  defect  or 
irregularity  in  the  process,  copy,  or  ser- 
vice, id. 

of  affidavit  of  the  personal  service  of  a  copy 
of  a  writ  of  summons,  where  the  depo« 
nent  cannot  properly  swear  to  the  regu- 
larity of  the  writ  or  copy,  291,  292. 

of  entering  an  appearance  by  the  plaintiff 
for  the  defendant,  according  to  12  G.  1, 
c.  29,  294. 

of  affidavit  to  obUin  distringas,  307. 

of  rule  for  a  distringas,  309. 


FORMS— (^eoNliJiiMd.) 

of  judge*s  order  for  lule  for  a  distriiigas  in 
vacation,  310. 

of  sheriff's  warrant  to  his  oiBoer  on  a  dis- 
tringas, 313. 

of  return  that  be  has  eiecuted  a  writ  of  dis- 
tringas, bj  seizinp;  goods  ind  senring 
copy  on  defendant  in  person,  315. 

of  a^avit  that  the  defendant's  goods  bav« 
been  taken  under  a  distringas,  and  him- 
self been  personally  served  with  a  copy 
of  the  writ  of  distringas,  316. 

of  affidavit  of  distress  opon  Uie  goods,  and 
having  left  a  copy  of  writ  at  ckfendiaAt's 
residence,  id. 

the  like  of  affidavit  of  penooal  service  of 
writ  of  distringas,  bat  no  distress  taken 
because  no  goods  on  request  had  been 
pointed  out,  317. 

of  sheriff's  return  of  nulla  bona  and  non 
est  inventus,  id. 

of  affidavit  of  ineffectual  attempts  to  serve 
and  execute  a  writ  of  distringas,  id» 

of  rule  of  Court  authorizing  plaintiff  to 
enter  an  ai>pearance  for  the  defendant, 
upon  a  distringas  returned  nuUa  bona  and 
non  est  inventus,  318. 

of  judge's  order  to  the  like  efiect,  id. 

of  affidavit  on  a  promissoiy  note,  bill  of 
exchan^,  eoods  sold,  work  done,  nooey 
lent,  paid,  nad,  and  received,  and  on  an 
account  suted,  340. 

of  a  writ  of  capias,  with  warnings,  342. 

of  precipe  for  a  writ  of  capias,  346. 

of  order  not  to  arrest  but  to  serve  one  of 
several  defendants  in  capias,  348. 

the  like  by  a  short  indorsement  on  writ,  id. 

of  a  sheriff's  warrant  on  a  capias,  351. 

of  a  bail-bond,  364. 

of  notice  to  deposit  debt,  &e.  in  lien  of 
bait,  366. 

of  lin  attomev's  undertaking  to  pat  in  and 
perfect  bail  above,  368. 

of  affidavit  of  each  bail  justiiVicg  in  antici- 
pation, under  Reg.  Uen.  Trin.  T.  1  W. 
4,  and  subsequent  rales,  374. 

of  bail  piece  on  parchment,  in  either  Coert, 
377. 

of  notice  of  bail  having  been  pat  in,  in  K. 
B.,  or  C.  P.,  or  Exchequer  in  town,  and 
that  both  are  housekeepers,  and  one  also 
a  freeholder,  and  showing  their  residences 
for  the  last  six  months,  380. 

of  four  days'  notice  that  bail  will  be  pat  b, 
and  will  justify  at  the  same  time  in  opes 
Court  in  person,  id. 

of  uotice  of  patting  in  and  jastify ing  bail  be- 
fore  a  juage  at  chambeis,  in  vacation,  id. 

of  usual  entry  of  exception,  381. 

of  the  usual  notice  of  exception  to  bail,  id. 

of  the  usual  notice  of  jostificatioik  ia  Cosit 
in  K,  B.  or  Exchequer,  in  peiaon  or  by 
affidavit,  id. 

of  the  like  in  C.  P.  id. 

of  notice  of  justification  before  a  judge  it 
chambers,  on  1  W.  4,  c.  70.  s.  12,  id. 

of  affidavit  of  the  service  of  notice  of  j«* 
tification,  382, 

of  affidavit  of  justificttioft  of  oomliy  bailj 
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sworn  before  a  commissioner  in  the  coun- 
try, 382 

of  another  form  of  justification  of  country 
bail,  sworn  before  a  commissioner,  383. 

of  affidavit ^o  oppose  bail,  id. 

of  affidavit  of  one  call  and  service  of  copy 
of  summons  on  defendant's  wife,  and  the 
absence  of  defendant,  in  order  to  obtain 
a  distringas  and  proceed  to  outlawry,  402 

of  memorandum  of  date  of  first  writ,  408. 

of  affidavit  to  ground  an  application  to  ob- 
tain inspection  of  an  agreement,  434. 

of  summons  to  produce,  £c.  435. 

of  a  rule  for  time  to  declare,  447. 

of  demand  of  declaration,  448. 

of  commeneemetu  of  declcaratim  on  a  writ  of 
summons,  454. 

do.  on  a  caj^ias,  id, 

do.  on  a  writ  of  detainer,  id. 

do.  against  several^  defendants,  one  arrested 
or  detained,  and  the  other  served  with  a 
copy  of  capias,  455. 

of  commencement  of  declaration  in  a  se- 
cond action  after  a  plea  in  abatement,  459 

of  notice  of  declaration  having  been  filed 
on  serviceable  process  and  to  plead, 
where  plaintiff  has  entered  an  appear- 
ance for  defendant  sec.  stat.  495. 

the  like  de  bene  esse  on  bailable  process, 
496. 

of  detached  notice  to  plead,  502. 

of  instructions  for  rule  to  plead,  504. 

of  entry  of  rule  to  plead,  id. 

of  demand  of  plea,  507. 

of  separate  demand  of  plea,  id. 

of  letter  intimating  irregularity,  529. 

the  like  accompanying  a  copy  of  summons, 
&c.  and  of  affidavit  where  defendant  was 
in  custody,  529. 

of  offer  to  amend  and  pay  costs,  534. 

of  summons,  555,  640.  * 

of  affidavit  of  service  of  two  summonses  and 
of  deponent's  attendance,  but  that  op- 
ponent has  not  attended,  562. 

of  judge's  order  thereon,  566. 

the  like  where  both  parties  attended,  id. 

of  notice  of  intended  motion  to  set  aside 
proceedings  for  irregularity,  571. 

of  rule  nisi  in  K.  6.  or  £ich.,  in  such  case, 
578. 

the  like  in  C.  P.  id. 

of  full  particulars  of  demand,  616. 

the  like  in  action  on  a  surety  bond,  id, 

of  demand  of  oyer,  618. 

of  notice  of  motion  to  stay  proceedings  un- 
til security  for  costs  given,  635. 

of  summons  to  strike  out  count,  640« 

of  order  thereon,  id. 

of  bill  of  costs  thereon,  id. 

of  judge's  order  suspending  trial  of  more 
actions  than  one  for  same  cause,  645. 

of  affidavit  to  change  venue,  652. 

of  rule  to  change  venue  in  term  time,  654. 

of  judge's  order  in  vacation,  655. 

of  rule  to  retain  venue  upon  the  usual  un- 
dertaking, id. 

full  form  of  cognovit,  whole  debt  payable 
on  one  day,  with  suggested  stipulations 
as  to  sale,  &c.  666. 


the  like  where  debt  payable  by  mstalments, 
and  execution  to  issue  for  the  whole  on 
one  default,  667. 

the  like  where  execution  to  issue  from  time 
to  time  for  the  instalment  that  has  be- 
come due,  id, 

of  plea  of  payment  into  Court,  688. 

of  suggested  statement  of  a  death,  &c.  since 
last  pleading,  701. 

of  summons  for  time  to  plead,  705. 

comprehensive  form  of  order  thereon,  id. 

of  plea  in  abatement,  that  contracts  were 
made  jointly  with  another  person  not 
joined  as  a  co-defendant,  713.    ' 

of  affidavit  of  truth  of  such  plea,  714. 

of  plea  of  non  assumpsit  denying  the 
whole  or  part  of  declaration,  and  con- 
cluding to  the  country,  715. 

the  like  to  part  of  cause  of  action,  and 
another  plea  to  other  part  or  residue,  id. 

commeucement  of  second  plea  to  same 
matter,  id. 

of  summons  to  obtain  leave  to  plead  double, 
733. 

judge's  indorsement  thereon,  td. 

of  replications,  744. 

1.  the  commencement,  id. 

2.  similiter,  id. 

3.  to  part  of  cause  of  action,  id. 

4.  conclusion  to  the  country,  id. 

5.  do.  with  a  verification,  id. 

6.  do.  witli    verification   to   part,    with 

prayer  of  judgment,  id. 
of  rejoinders,  747. 

1.  commencement  of  rejoinder  to  whole 
cause  of  action,  id. 

2.  to  part  of  cause  of  action,  748. 

3.  conclusion  to  the  country,  id, 

4.  with  verification,  id. 

5.  verification  as  to  part,  with  prayer  of 
judgment,  id. 

of  plea  after  last  pleadin?  in  banc,  749. 
of  affidavit  of  truth  of  plea,  id. 
of  demuner,  755. 

concise  form  of,  as  prescribed,  id. 

form  of  special  demuner,  id. 
of  joinder  in  demurrer,  id. 
of  an  issue  as  prescribed,  766. 
of  rule  to  enter  issue  in  K.  B.  771. 
of  entry  thereof,  id. 
of  rule  to  enter  the  issue  in  C.  P.  td. 
of  entry  thereof,  772. 
of  an  incipitur  only  of  the  issue  on  the  roll, 

id. 
of  notice  of  trial  in  London,  778. 
the  like  in  Middlesex,  id. 
the  like  at  the  assizes,  id. 
of  notice  of  continuance,  779. 
of  countermand  of  notice  of  trial,  780. 
full  form  of  subpoena  duces  tecum,  829. 
of  notice  to  produce,  836. 
of  notice  that  on  trial  defendant  will  insist 

that  plaintiff 's  work  and  materials  were 

insufficient,  837. 
of  analysis  of  plaintiff's  case  in  brief  on 

trial  at  nisi  prius,  850. 
of  proposed  proofs  on  trial,  854. 

FORNICATION.    (See  Index,  Part  IV.) 


958 


INDEX 


FORTHWITH, 

meaning  of  ieriB,  lit. 

FOUND  COMMITTING*    (See  Index.  ParU  II. 
Ul.) 

FOWLS.    (See  In«cx,  Part  I.) 

FOXHUNTING.    (See  Index,  Part  IL> 

FRACTION  OF  A  DAY, 

when  eMenliai  to  aacertaki.  111. 

FRANCHISES.    (See  Index,  Parts  I.  II.) 

FRAUDS.    (See  Index.  Parts  I.  IV.) 

FRAUDS,  STATUTB  AGAINST.      (Sec  Index, 
ParU  1.  IV.) 

FRAUDULENT  CONVEYANCES.   (See  Index, 
Part  L) 

FRAUDULENT    JUDGMENT.       (See   Index, 
Part  I.) 

FRAUDULENT  PURCHASE.    (See  Index,  Part 
II.) 

FRAUDULENT  REMOVAL.    (See  Index,  Part 

in.) 

FREE  FISHERY.    (See  Index,  Part  I.) 

FREEHOLD.    (See  index.  Parte  I.  II.) 

FREE  WARRENS.    (See  Index,.  Part  I. ) 

FRESH  EVIDENCE, 

discovery  of,  before  trial,  865. 
communicating  same  to  coansel,  id. 

FRIENDLY  SOCIETY  ACT.     (See  Index,  Part 
III.) 

FRIENDS.    (See  Index,  Part  TI.) 

FRUCTUS  INDUSTRIALES.  (See  Index,  Part  I.) 

FRUIT.    (See  Index,  Part  I.) 

FUGITIVE  DEBTOR.    (See  Index,  Part  II.) 

FULL  COURT.     See  Courts.    In  Bane. 
what  so  tenned,  t,  3. 
acts  to  be  transacted  before,  5,  d,  7. 
number  of  judges  to  constitute  one,  5. 
varied  at  different  times,  id. 
advantages  of  investigation  before,  8. 
in  Exchequer  all  motions  disposed  of  in,  15. 
when  im{Nnoper  for  single  jndge  to  interfere,  18. 

FUNDS.    (See  Index,  Part  L) 

FUNERAL  EXPENSES.    (See  Index,  PartIL) 


GAME.    (See  Index,  Parti  L  IL) 

GAME  ACT.    (See  Index,  Part  Ul.) 

GARDENS  AND  ORCHARDS.     (See    Index, 
PartL) 

GAOL.    (Sea Index, PartL) 


GAZETTE.    (See  Index,  Paris  II.  IV.) 

GENERAL   DEMURRER,  755.     See 
rtr. 

GENERAL  LAW  OFHCE, 
propriety  of,  considered,  65. 

GENERAL  RETAINER.    See  Bitainer. 
effect  of,  116. 

GENERAL  RETURN  DAYS, 

how  effected  by  recent  statutes,  89p.91,  9%, 
proviso  as  respects  Easter  Term,  91. 

GENERAL  RULES.     (See  Index,  Pm  IV.  and 

Rulet  of  Court,} 
introduction  of,  regnbting  practice  of  all  the 

CourU,  53. 
distinction  when  by  statute,  id, 
deviations    from,    when    not    allowed  to    be 

amended,  54. 
enactments  respecting,  10, 153. 
what  judges  must  concur  in  making,  10. 
effect  of  non  observance  of»  64  to  68,  509  Id 

535.    See  IrregHlaritits^ 
objections  to,  when  waived,  511. 

GHOST.    (See  Index,  Part  L) 

GIFT.    (See  Index,  Pert  i.) 

GIFTS  AN&  GRANTS.    (See  ladex,  Ptet  L) 

GIVING  TIME.    (Sec  Index,  Part  H.) 

caution  to  be  observed  before  giving  tieie,  66Sw 

GLEBE  LANDS.    (See  &Miex,  Part  L) 

GOODREHAVICHJR.    (See  Index,  Fkrt  H.) 

GOOD  FAITH, 

proceedioa  against,  75, 633. 

breach  offand  consequence,  76. 

stMing  proceedings  when  actioii  coatrary  to, 

GOOD  FRIDAY, 

when  time  expires  on,  110. 

GOODS  AND  CHATTELS.     (See  Index,  Parta 

L  IV.) 

GOOD  WILL.    (See  Index,  Part  IL) 

GRAMMAR  SCHOOLS.    (See  Index,  Pbrt  IV.) 

GRANT.    (See  Index,  PM  I.) 

GRANTS.    (^eeIndex,PlirtI.) 

GRANTS  OF  KING.    (Pert  1. 541.) 

GRANTS  AND  GIFTS.    (See  Index,  Pert  I.) 

GRASS  NATURAL.    (See  Index,  Part  I) 

GRIEVOUS    BODILY   HARK.     (See  Index* 
Part  I.) 

GROUND.    (See  Index,  Put  I.) 

GROWING  CROPS.  (See  Index,  Pert  L) 

GUARANTEES.    (See  Index^  Ptet  L) 
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GUARDIAN.    (Sfee  lodes.  Parte  i.  IL) 
■ppeaiance  of  infant  by»  i99, 

HABEAS  CORPUS.  (See  Index,  Parts  I.  II.  IV.) 
writ  of,  may  be  issaed  in  racation  by  a  single 

jodge,  28. 
return  to,  when  to  be  made,  t3. 

HABEAS  CORPORA  JURATORUM, 

form  of  writ  of,  798, 
fKractioii  of,  id, 

HALF  YEAR, 

bow  caJcnbited,  lOT. 

HARBOURING.    (See  Index,  Part  U.) 

HARBOURS  AND  PORTS.    (See  Index,  Part  I.) 

HARES.    (See  Index,  Pkrt  I.) 

HARE  WARREN.    (See  Index,  Pait  L> 

HAY  BOTE.    (See  Index.  Part  I.) 

HEALTH.    (See  Index,  Part  I.) 

HEDGE  BOTE.    (See  Index,  Part  I.) 

HEDGES,    FENCES,  AND  DITCHES.     (See 
Index,  Part  I.) 

HEIR.    (See Index,  Parti.) 

HEIRLOOM.    (See  Index,  Part  I.) 

HERBAGE.    (See  Index,  Part  L) 

HERBS.    (See  Index,  Part  I.) 

HEREDITAMENTS.    (See  Index,  Part  L) 

HERIOTS.    (See  Index,  Pterts  I.  II.) 

HIGHWAYS  ANI>  TURNPIKE  ROADS.     (See 
Index,  Part  I.) 

HILARY  TERM, 

commencement  and  daration  of,  91. 

HOLIDAYS,  104  to  106. 

HOMICIDE.    (See  Index,  Parts  L  II.) 

HORSES.     (See  Index,  Part  I.) 

HOSTILE  CAPTURE.    (Parts  L  II.) 

HOSTILITIES,  COMMENCEMENT  OF.    (See 
Index»ParlU.) 

HOUR  OP  THE  DAY, 

service  of  piocest  on,  wbeifc  pai4icii]ac«  110. 
essential  to  ascertain,  110,  111. 
process  may  be  served  at  any  boar,  110. 
otherwise  as  to  rales  and  oraers,  id. 

HOUSE.    (SetfiBdex,PartI.) 

HOUSEBREAKING.    (See  Index,  Part  L) 

HOUSE  BOTES.    (See  Index,  Put  L) 

HOUSE  DOVE.     (See  Index,  Part  m.) 

HOUSE  OF  ijOBDft.    (See  Index,  Pact  IV.> 


HOUSEHOLD  FURNITURE.  (Parti.  95,. note.) 

HOUSES.    (See  Index,  Part  I.) 

HOVEL.    (See  Index,  Part  L) 

HUNDRED.     (SeeIndex,FkrUl.H.) 

HUNDREDORS. 

reqaisitet  in  writ  against,  169. 

consecjoenccs  «f  mietahea  in*  id. 

in  action  against,  time  bow  calculated,  108, 109. 

HUSBAND, 

indemnity  fnun  costs  of  action  by  wife.  If  9. 

HUSBAND  AND  WIFE.    (See  Index,  Parts  I. 
IL) 
service  of  process  on  husband  sofficient,  265. 
cannot  give  evidence  against  each  other,  810. 

HYPar HECATION.    (Set  Index,  Part IV.) 

IDEM  SONANS,  171. 

IGNORANCE.    (See  Index,  Part  II.) 
staying  proceedings  on  ground  of,  628. 

ILLEGAL  ARREST.    See  Arri$t. 

action  for,  when  affidavit  void,  5t7, 518. 

ILLEGAL  DAMAGING.    (See  Index,  Part  I.) 

ILLEGAL  DETENTION.    (See  Index,  Part  L) 

ILLEGAL  IMPRISONMENT.    (See  Index,  Part 

ILLEGAL  TAKINGS.     (See  Index,  Part  I.) 

IMMATERIAL  OBJECTION.    See  Irregularitiet. 
when  or  not  advisable  to  take  advantage  of,  76, 
77,511,  n.(d). 

IMPARLANCES, 

how  far  abolished,  90, 103,  700. 
impliedly  so  in  all  penonnl  actions,  700. 
otherwise  as  to  real  or  mixed  actions,  700,  701. 
entry  of  suggestion  in  lieu  of,  700. 

IMPRISONMENT.    (See  Index,  Pait  L  IL^ 

IMPROVEMENTS.    (See  Index,  Ptet  L) 

INADEQUACY  OF  PRICE.    (See  Index,  Part 
II.) 

INANIMATE  MOVEABLE  PERSONAL  PRO- 
PERTY.    (See  Lidex,  Part  I.) 

IN  BANC.    See  Court. 

jurisdiction  of  Court  of,  f ,  3. 
propejrly  consists  of /our  judges  or  barons,  3. 
what  business  transacted  before,  id, 
practice  of  the  Court  in  banc,  4. 

I.  In  seaeral,  id. 

II.  What  acts  most  be  tiansacted  in  banc,  5. 
number  of  judges,  &c.  of  each  Court,  id. 
varied  at  different  times,  id, 
prerogative  of  the  king  in  respect  of,  id, 
enactments  of  1  W.  {  c.  70,  s.  1,  mapect- 

ing,  5,  6. 
at  present  consists  of  five,  5. 
though  four  only  cao  sit  tog6tbcr,,ii£i. 
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IN  BANC— («mtim<«i.) 

provision  for  the  absence  of  eitber  chief 

judge,  &Ct,  6. 
proceedings  valid  if  three  onlj  sit,  6. 
ibrmerljr  if  two  onlj  sat,  id, 
business  usaall y  transacted  before,  6,  7. 
importance  of  having  a  full  Court,  id, 
of  the  judgment  being  given  seriatim,  id, 
reports  of  the  decision  of  the  Court,  7. 
advantages  resulting  from,  7,  8. 
formerly  Court  sat  out  of  term,  8. 
though  judgment  pronounced  in  term*  9« 
enactment  of  3  G.  4,  c.  102,  respecting,  id. 
repealed  by  1  G.  4,  c.  70,  s.  5,  9. 
judges  how  occupied  in  vacation,  id. 

III.  What  relationship  or    interest    precludes 

judge  from  acting,  9. 
delicacy  observed  in  this  respect,  id, 
decision  of  privy  council  respecting,  10. 
slightest  degree  of  interest  an  objection,  id, 

IV.  Consequences  of  judge's  differing  iu  opi- 

nion^ id, 
decision  depends  on  majority,  id, 
in  making  rules  the  three  chieft  must  con- 
cur, id, 
or  rules  cannot  be  made,  id, 
course  when  equally  divided,  id, 

V.  Limits  of  jurisdictiou  of  judges,  11. 

limited  by  statute  or  express  rules,  id. 

from  which  they  cannot  deviate,  td. 

unless  b^  consent  of  parties,  id, 

cannot  give  more  tbne  than  practice  allows, 
id, 

their  power  to  expedite  execution  after  ver- 
dict, id,  924. 

INCAPACITY  OF  WITNESS, 

postponing  a  trial  on  account  of,  826. 

INCEST. 


(See  Index,  Part  IV.) 

INCLOSURES.    (See  Index,  Part  I.  II.) 

INCORPOREAL    PROPERTY.      (See 
Part  L  II.) 

INCORPOREAL   REAL    PROPERTY. 
Index,  Part,  I.  H.) 

INCUMBRANCES    ON    LAND. 
Part  I.) 


Index, 


INDORSEMENT~(«mtiii»*«/.> 

not  to  arrest  a  particular  defendant,  206. 

of  name  and  abode  of  plaintiff's  attorney,  152; 

208,  312. 
of  plaintiff's  abode,  when  no  attorney,  208. 
forms  of,  209,  257,  258. 
of  writ  issued  by  plaintiff,  211. 
form  of,  id, 

of  amount  of  debt  and  costo,  160,  212,  312. 
form  of,  212. 
of  abode,  &c.  of  defendant  not  necessary  iu 

bailable  process,  215. 
on  writ  of  distringas,  310.    See  Distnngtu, 
on  writ  of  capias,  206  to  216,  S44  to  346. 

See  Gaptas. 
on  writ  of  summons,  257.    See  Summtmt, 

of  name  and  abode  of  plainti6r8  attorney. 
208,  257. 

of  agent  and  attorney,  209,  257. 

when  plaintiff  sues  in  person,  211,  257. 

of  amount  of  debt  and  costs,  212, 257. 

forms  of,  211,257,258. 
of  day  of  service  of  copy  of  writ,  271 . 

form  of,  id. 
on  writ  of  summons  of  non  est  inventus,  id, 

return  of,  272. 

INDULGENCE, 

consequences  of  granting,  365. 

INFANT  PLAINnPF, 

proceedings  in  name  of,  117. 

rule  Hil.  T.  2  W.  4,  respecUng,  id, 

retainer  by,  id, 

INFANT.    (See  Index,  Parta  I.  H.  IIL  IV.) 
appearance  bv,  288. 

must  be  by  guardian,  id, 

not  by  attorney,  id, 

form  of  appearance  by  guardian,  ij. 


INFERIOR  COURT,    (See  Index,  Parts  IU.  IV.) 
practice  of,  how  ascertained,  83. 


INDEBITATUS  COUNTS, 

general  regulation  respecting,  456. 

INDECENT  EXPOSURE  OF  PERSON. 
Index,  Part  I.) 


INFORMATION.    (See  Index,  Parto  II.  IU.) 

(See  INFORMER.    (See  Index,  Part  UI.) 

[infra  DIGNITATEM.    (See  Index,  Part  II.) 
(See   Lidcx,  INHERITANCE.    (See  Lidex,  Part  L) 
INITIALS, 

suing  defendant  by,  165,  166. 


(See 


INDEMNIFICATION.    (See  Index,  Part  I.  II.) 

INDEMNITY, 

of  nominal  plaintiff  from  costs,  127  to  130. 
form  of  bond  to  indemnify,  128. 
form  of  letter  to  accompany  bond,  id, 
to  husband  from  costs  when  separated  from 
wife,  129. 

INDICTMENT.    (See  ParU  I.  II.  IV.) 

INDORSEMENT.    See  Aff«i«  Prac««.    Goptof. 
on  writs  of,  72,  206  to  216,  310,  344. 
irreguhiriUes  in,  74, 75.    See  Jiregulantia, 
fornu  of,  207,  208,  257. 


when  plaintiff  may  declare  by,  460. 
statutory  enactment  respecting,  id. 

INJUNCTION.    (See  Index.  Parts  L  IL  IV.) 
delivery  of  declaration  after,  446. 

INJURIES.    (See  Index,  Parte  LU.  IV.) 

INNOCENT  CONVEYANCE.    (Sec  Index,  Part 
I.  243,  244.) 

INQUIRY,  WRIT  OF.    See  WrU^Imrdry. 
when  or  not  objection  to  be  waived,  521. 

INSOLVENT  ACT.    (Sec  Index,  Part  I.) 
vexatious  defence  nnder,  79. 
discharge  ander,  no  ground  to  aet  aside  proceed- 
ings to  outlawTf ,  405. 

INSOLVENCY.    (See  Index,  Pkrt  IL) 
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INSPECTION  OF  WRIT, 

important  to  demand,  274,  454. 

INSPECTION    OF   DOCUMENTS.    Sec  Deco- 
ration, 
how  to  enforce,  493,  620. 
formerly  bill  of  discovcrj  requisite,  433. 
soraetiroea  is  bo  now,  id, 
now  enforced  bj  order  of  a  judge,  id* 
requisites  to  be  observed  before  appljfing,  434. 
affidavit  to  ground  application  on,  id, 
requisites  and  form  of  affidavit,  t^. 
to  wbom  to  be  n^ade,  435. 
costs  of  application,  id. 

INSPECTION   OF  COURT  ROLLS.    (Sec  In- 
dex, Part  II.) 

INSPECTION  OF  WARRANT,  434.  (See  Index, 
Part  III.)    See  Extortion. 

INSTALMENT, 

judge  Bt  chambers  cannot  order  payment  of 

debt  by,  28,  32. 
terms  of  cognovit  when  debt  payable  by,  666, 
667. 

forms  of,  667. 

INSTANCE  COURT.    (See  Index,  Part  IV.) 

INSTANTER, 

meaning  of  term^  112. 

INSTRUCTIONS, 
to  sue, 

attention  in  obtaining,  requisite,  1 17  to  t21. 

shoold  be  full  and  accurate,  117,  120. 

and  at  earliest  stage  of  proceeding,  117. 

duty  of  attorney  in  this  respect,  118  to 
120. 

consequences  of  neglect,  118. 

fee  allowed  for,  119. 

form  of  instructions  to  sue,  120  to  123. 
for  declaration, 

duty  of  attorney  to  obtain,  429. 

shoold  be  full,  and  in  writing,  117«  125, 
429,  430,  4S2. 
to  defend, 

suggested  questions  in  order  to  obtain,  124. 
for  plea,  695. 
for  replication,  741. 
to  witness,  843. 

when  or  not  proper  to  give,  id, 

INSURANCE.    (See  Index,  Part  IL) 
averment  of  interest  in  policies  of,  724. 

INTEGRITY.    (See  Index,  Part  HI.) 

INTEREST.    (See  Index,  Parts  I.  III.) 
when  it  precludes  judge  from  acting,  9. 
objection  to  witness  on  account  of,  810  to  812. 

removing  same,  842. 
of  a  juror,  on  account  of,  795. 

INTEREST  IN  REAL  PROPERTY.    (See  In- 
dex, Part  I.) 


allowance  of,  in  general,  discredonary  in  Court 

or  judge,  29,  597  to  601. 
in  Bome  cases  imperative,  597. 
how  discretion  of  Court  exercised,  597,  598. 
in  rules  nisi,  should  be  expressly  prayed,  598. 
or  Court  cannot  grant,  id. 
if  not  prayed.  Court  sometimes  will  discharge 

same  without  costs,  598,  599. 
when  costs  in  the  cause,  id, 
when  or  not  prudent  to  pray  costs,  id. 
general  regulation  respecting,  599. 
allowance  of,  when  subject  subsequent  to  judg- 
ment, &c.,  599. 
when  application  fails  on  technical  objection ,600. 
or  on  donbtfnl  or  material  point  of  practice,  id. 
if  court  adjudicate  upon  question  of  cosu,  sub- 
ject cannot  be  again  discussed,  id, 
when  considered  special  damages  in  action  for 

false  imprisonment,  80, 81,  601. 
notice  and  appointment  to  tax,  602. 

general  regulations  respecting,  id, 
master's  allocatur  of,  id, 
enforcing  payment  of,  by  attachment,  id. 

order  for  payment  of,  must  be  absolute,  id, 

and  not  conditional,  id. 

judge's  order  for,  must  be  made  a  rule  of 
CofOt  before  attachment  moved  for,  id,  603. 

the  like  as  to  master's  allocatur,  603. 
personal  service  of  rule  and  master's  allocatur 

requisite,  id.  604. 
personal  demand  of,  requisite  before  attachment, 

604,  605. 
a£Sdavit  of  service  and  instruction  and  rule  for 
attachment,  606. 

rule  when  nisi  only,  id. 

when  absolute  in  first  instance,  id. 
execution  of  attachment  for,  607. 
when  or  not  recoverable  by  action,  id. 
when  may  be  set  off,  id. 

INTERMIXTURE.    (  See  Index,  Part  II.) 

INTERPLEADER  ACT.    (See  Index,  Parts  II. 
IV.  and  htterpUader,  BUI  of.) 
where  judge  may  refer  matter  to  full  Court,  16. 
application  of  sheriff  for  relief  under,  21 ,  28. 
oraer  of  a  judge  under,  when  final,  34, 35. 
proceedings  under,  620  to  627« 
to  what  actions  statute  applies,  621. 

INTERPLEADER,  BILL  OF.    (See  Index,  Pari 

IV.) 
application  for  relief  by,  620. 

in  equity,  (see  Vol.  II.)  417  to  420. 

at  law,  (see  Vol.  II.)  341  to  347. 

act  stated,  and  decisions  under  same,  id. 
who  may  apply  for  relief  by,  620, 621. 
substance  of  first  section  of  Interpleader  Act 
621. 

only  extends  to  named  actions,  id. 
to  whom  application  to  be  made,  621,  622. 

when  may  be  before  a  single  judge,  622. 

when  to  the  full  Court,  id, 
time  of  application,  623. 

must  be  made  at  earliest  opportunity,  id, 

and  before  proceedings,  id, 

delay  in,  when  or  not  excused,  id. 
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INTERPLEADER,  BILL  OF— (contiiweif.) 

must  be  a  known  claimant  and  actual  claim, 

62S. 
when  sheriff  may  apply  to  enlarge  time  of 
returning  writ,  id. 
when  sheriff  relieved  by,  id.  6f  4. 
when  not,  694. 

affidavit,  motion,  and  proceedings  for,  625. 
when  third  paity,  claim  barred  and  held  to  pay 

costs,  id, 
when  issue  to  be  directed,  id. 
when  costs  payable,  and  to  whom,  6f  5  to  627. 
of  bills  of  interpleader  in  equity,  6«7j  Vol.  XL, 
41T  to  4«0. 

INTERROGATORIES.    (See  Index.  Psrt  IV.) 
ezaminatioB  of  witneaa  by,  816. 
decisions  on  staU  1  W.  4,  c.  2f  •  816. 

INTERRUPTION,    (See  Index,  Part  II.) 

INTERVENTION,   RIGHT   OF.     (See  Index, 
Part  IV.) 

INTESTATE.    (See  Index,  Part  IV.); 

INTOXICATION.    (See  Index,  Part  IF.) 

INTRICATE  ACCOUNTS.  (See  IndM,  Pt  III.) 

INNUENDOES, 

stating  wordj  spoken  without,  in  brief,  849. 

INVENTORY.    (See  Index,  Part  II.) 

IRELAND,  COURTS  OF.    (See  Index,  Pt.  IV.) 

IRREGULARITIES.    (See  Index,  Part  II.) 

Jurisdiction  of  Practice  Coort  over,  11  to  18. 

See  Praettcc  Coiire. 

of  a  single  judge  at  chambers,  19  to  SS,  See 

CAtfMMri. 

judge  no  discretion,  if  from  fonn  prescribed  by 

sUtnte,  51,68. 

otherwise  if  from  rule  of  Court,  51. 

amendment  of,  in  bailable  capias,  69, 70. 

what  deemed  such,  SI,  73. 

in  form  of  writ,  195,  9.37,  S75. 

proceedings  on  part  of  defendant  to  set  aside 

proceedings  for,  568. 

I.  Of  irregularities,  nulUHa,  and  HOfi-ofiservancs 

of  m«r«  directory  regulationt,  ^e.  509  to 

554« 

1 .  Of  these  in  general,  509. 

may  ariae  in  every  stage  of  an  action, 
510. 

2.  When  objectionable,  to  take  advantage 

thereof,  276,  510  to  512. 
when  proper  to  do  so,  5lt. 

3.  Time  of  application  in  respect  of,  85,  f  37, 

5lf. 
must  be  as  early  at  possible,  51 1,  75, 

226,  237,  275. 
before  a  subsequent  step  in  the  cause 

taken,  512,  513. 
general  regulations  respecting,  id, 
decisions  as  to  setting  aside  process, 

226  to  233,  244. 
as  to  objections  on  writ  of  summons,  id, 

275,276,514. 
as  to  aiRdavito,  340,  514. 


IRREGULARITIES— («mrijiifei) 

course  when  inegolarity  oeesn  It  i 

tioD,  227, 237,  238,  514. 
what  deemed  reammaikk  time,  f2^»  514. 
all  objections  most  be  taken  at  ottoe,  515. 
unless  of  a  different  nature,  id. 
summary  of  times  of  objeodBf ,  227,  t9t» 

368,  515. 
chronological  caoMntion  of  iIm  prin- 

dpal  ifregnlarilMS,  515  to  5f2. 
time  of  objecting  to  wme*  W. 

4.  Distinction  between  imgniantiea  aad 
MiKtiei,  75, 226, 229,  275, 311,  522 
10  525. 

whennnllltiM  may  be  tnk«n 

of,  52210  524. 
what  deemed  nuUiliee,  523. 
when  may  be  waived,  534,  535. 

5.  OfnaUities,andaiidde&advnatagetl 
thereof,  525. 

when  or  not  may  be  jostifiaUy  taken, 

•d.526. 
propriety  of  obtaintng   Imv*  to  tieat 

proceedings  as  a  nnlHty,  id, 

6.  When  Covt  will  cz  mere  nwte  object, 
527. 

instences  of  objecting,  id, 
T.  Of  deviations  from  directory  rale^  tf. 

8.  Of  notices  of  irregularities,  527  to  531. 
sometimes  necessary  to  jfin,  MIT. 
propriety  of  giving,  consideKd,  528. 
ooalB  ininenced  by,  528  to  531. 
form  of  letter  intimating  irtngolarity, 

529. 
the  like,  where  defenda&t  b  CMlody, 
id. 

9.  Notice  of  motion,  and  oQBteqneBcea  of 
,531. 


r  no  stay  of  proceedings  grHSted,  t^ 
r  obtainmg  role  nisi  with  etmy  of  pro 


■net  be  served  tw9  daja  bcfeie  Bovinf, 

id. 
ori 
of  obtaining  role  nisi  with  etmy  or  pro* 

ceedings,  532. 
distinction  between  ralM  obCaoiad  by 

plaintiff  and  defeadaal,  id. 
eliecc  of,  when  obtained  by  pblntiff,  M. 
utility  of  notice  of  applicatioBa  in  other 

cases,  533. 

10.  Of  opponent's  notke,  and  pcooeedingn 

thereon,  id* 
offering  to  amend  on  pnytoMI  of 
cosu,  id.  534. 
fonn  of  written  ofler  to  ammd,  534> 

11.  Notice  of  motion  for  a  criminal  lafar- 

mation,  &c.,  id, 
II.  Affidaviu  tn  jupporf  if  mr  agmm  mfftka^Am 
fir,  535* 

1.  When  or  not  neceesaiy,  36,  37,  636  to 

537.     See  Affidmmte. 
general  regulations  respecting,  536, 537. 

2.  By  whom  to  be  made,  557. 

3.  Title  of  Court,  332, 537. 

4.  Title  of  canse,  333,  538. 

5.  Addition  of  deponent,  333, 539. 

6.  The  commencement,  540. 

7.  The  body  or  substance,  M. 

8.  Deponent's  signature  to,  545. 

9.  Before  whom  sworn,  22,  23,  id. 
10.  Ofthejutat,S39,546. 
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ana  niea,  04o,  d4/. 
1^  DocamenU  to  be  annejEed  to  and  exhibited 

witb  affidavit.  548. 
IS.  If  previously  used,  when  to  be  resworn, 

549. 

14.  Consequences,  if  not  sufficient  in  first  in- 

stance, id. 

15.  When  amendment  in,  permitted,  550. 

or  supplement  one  received,  id, 

16.  When  or  not  objection  to,  waived,  id. 

17.  Of  delivering  copies  to  opponent,  551. 

18.  Of  opponent  taking  office  copies,  id, 

19.  Affidavits  in  answer  to  summons,  &c.,  552. 
90.  Time  of  swearing  same,  553. 

31.  If   defective    merely  in    form,  may   be 
amended,  554. 
III.  Of  tummom  and  judge*t  order,  in  eatet  of', 
id.  to  569. 

I.  Of  summary  applications  in  general,  554. 
f  •  When  a  summons  proper^  555. 

3.  Before  what  judge,  556. 

4.  Summons  during  vacation,  557. 

5*  When  to  be  supported  b^  affidavit,  id, 

6.  Form  and  substance  of  a  judge^s  summons, 

558. 
usual  form  of,  id. 

7.  How  far  a  stay  of  proceedings,  559. 

8.  How  many  summonses  necessary,  561. 

9.  Service  of  summons^  and  affidavit  thereof, 

562. 
10.  Place  of  serving  notices,  summons,  &c., 
56S,  584. 

I I .  Hour  of  day  of  lerving,  564. 

It.  When  not  necessary  to  produce  original 

summons,  565. 
13.  Of  indorsing  a  consent,  id. 
14*  Proceedings  on  opposing  summons,  &c., 

id, 

15.  Form  and  terms  of  order,  566. 

when  peremptory,  id, 
when  conditionaJ,  id, 
drawing  up  and  serving  same,  id, 

16.  A  judge's  power  to  award  costs,  29,  667. 

17.  Order  how   far  conclusive  and  binding, 

568. 

18.  When  may  be  abandoned,  id* 

19.  Making  same  a  rule  of  Court,  id. 

20.  Setting  same  aside,  569. 

IV.  Of  motion*,  rulet  niti,  thawing  caute,  rules 
abtoUite  or  ditthargtd,  cotU,  aitachtnents, 
Sfc,  570  to  608.  Su  alio  thote  several 
titles. 

1.  Notice  of  motion,  when  or  not  necessary, 

570. 

2.  Delivery  of  brief,  &c.  to  counsel,  571. 

3.  Motion  to  what  Court,  572. 

4.  By  whom  to  be  moved,  573. 

5.  Tmie  of  moving,  id. 

6.  Second  motion,  when  or  not  permitted, 

574. 

7.  Conduct  of  counsel  upon  moving  for  rule 

nisi,  575. 

8.  When  rule  absolute  in  first  instance,  or 

only  nisi,  576. 

9.  Costs  when  or  not  allowed,  when  rule  ab- 

solute in  first  instance,  29,  577. 

10.  Forms  and  reauisites  in  rules  nisi,  578. 

1 1.  Statement  of  day  to  show  cause,  579. 


cumenis,  occ.  d/y. 

13.  Precise  objection  to  be  stated,  277,  278, 

579,  580. 

14.  All  objections  to  be  stated  at  once,  581. 

15.  Statement  to  whom  payment,  &c.  to  be 

made,  id. 

16.  As  to  praying  costs,  582. 

17.  As  to  immediate  stay  of  proceedings,  531, 

570,  571,  583. 

18.  Of  amending  or  allowing  fresh  rule  nisi, 

583. 

19.  Service  of  copy  of  rule  nisi,  &c.  563,  id, 

20.  Service,  when  to  be  personal,  584. 

21.  When  not,  td. 

92.  Time  of  serving  rale  nisi,  586. 

23.  Of  enlarging  and  reviving  rales,  99,  id. 

24.  Notice  of  party's  intention  not  to  oppose 

rule,  587. 
or  to  resist  only  in  part,  534,  580, 588. 

25.  What  party  to  show  cause,  588. 

26.  Of  showing  cause  in  first  instance,  557, 

589. 

27.  Of  obtaining  office  copy  of  role  nisi,  &c. 

before  showing  cause,  551,  555,  id, 

28.  Of  swearing  affidavits  in  opposition,  &c. 

553,  id, 

29.  Brief  to  move  rule  absolute,  590. 

30.  Brief  to  oppose  rule,  591. 

31.  When  to  move  rule  absolule,  592. 

32.  Conduct  of  counsel  on  hearing  rule,  id, 

33.  Of  discharging  a  rule  nisi,  593. 

34.  Professional  conduct  of  barristers  towards 

each  other,  &c.  594. 

35.  Arguments  upon  affidavits,  &c.  in  support 

of  rule,  535,  589. 

36.  Formal  objections,  when  to  be  taken,  595. 

37.  How  Court,  &c.  decide  on  conflicting  affi- 

davits, 596. 

38.  Of  making  rale  absolute,  or  discharging 

same,  id. 

39.  Of  interlocutory  costs,  29,529,571,  597. 

See  Costs. 

40.  Of  the  Court  imposing  terms,  280,  601. 

41.  Terms  of  the  rale  absolute,  601. 

42.  Notice  and  appointment  for  texiug  inter- 

locutory costs,  602. 

43.  Blaster's  allocatur  of  costs,  id, 

44.  Of  enforcing  payment  of,  by  attachment, 

id. 

45.  Care  essential  in  served  copies,  603. 

46.  Personal  service  of  rales  and  allocator,  &c. 

id. 

47.  Personal  demand  of  costs,  605. 

48.  Motion,  &c.  for  attachment,  606. 

49.  Execution  of  attachment,  &c.  607. 

50.  Interiocutory  costs,  when  or  not  recover- 

able by  action,  id, 

51.  Setting-off  interlocutory  costs,  when,  id. 

52.  of  setting  aside  judgment  by  default  on 

account  of  irregularity,  680. 

IRREPARABLE  INJURY.    (See  Index,  Pt.  11.) 

ISSUE.    (See  also  Index,  Part  IV.) 

general  observations  relative  to  an  issue,  763. 
general  regulations  lespecting,  476,  764  to  773. 
who  to  make  up  the  iuue,  7^. 
time  of  making  it  up,  id. 
delivering  same,  id. 
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ISSUE--(cofi(»niie(i.) 

general  regulation  of  Hil.  T.  4  W.  4,  respecting 
foim  of,  765. 

form  of,  766. 
obiiervationB  on  such  form,  770  to  766. 
trial  of,  before  sheriff,  &c.  675,  676,  770. 
examining  and  returning  issue,  770. 
rulin|r  plaintiff  to  enter  issue,  771. 
entenng  same,  id. 
form  ofrule  to  enter  issue  in  K.  B.  id, 

entry  of  such  rule,  id, 
the  like  in  C.  P.  td. 
form  of  entry  of  issue,  772. 
form  of  incipitur  only  of  the  issue  on  the  roll,  id. 
time  of  entiy,  afler  being  ruled,  id, 
of  plaintiff's  entering  issue,  id. 
consequence  of  no  issue  being  joined,  743. 
allowance  of  costs  on,  477. 
objection  to,  when  or  not  waived,  521. 

JACTITATION  OF  MARRIAGE.    (See  Index, 
Part  IV.) 

JETSAM.    (See  Index,  Part  IV.) 

JOINDER  IN  DEMURRER, 
prescribed  form  of|  755. 
no  rule  to  join  in,  requisite,  id. 
need  not  be  signed  by  counsel,  756,  758. 
indorsing  notice  of  inouiry  on,  id, 
consequences  of  no  joinder  in  demurrer,  id, 

JOINT  AND  SEVERAL  CONTRACTS.    (See 
Index,  Part  I.  121.) 

JOINT  TENANCY.    (See  Index,  Part  I.) 

JOINT  TENANTS.    (See  Index,  Part  I.) 

JOINTURES.    (See  Index,  Part  I.  II.) 

JOURNEYMAN.    (See  Index,  Part  II.) 

JUDGES. 

number  of,  in  each  Court,  5. 
power  of  king  to  appoint,  id, 
enactment  of  1  W.  4,  c.  70,  respecting,  id. 
what  number  constitutes  full  Court,  5,  6. 
jurisdiction  of,  in  Practice  Court,  5. 

at  chambers,  6. 
validity  of  proceedings  of,  id. 
provision  for  absence  of  C.J.  of  either  Court,  td. 
importance  of  having  full  Court  oi,  id, 
deliveiy  of  opinions  of,  seriatim,  6,  7. 
when  influenced  by  firmness  of  counsel,  7. 

or  legal  reports,  id, 
when  one  judge  only  jiresides,  8. 
appointment  of  a  fifth  judge  in  K«  B.  id, 

nis  dttt^,  td. 
before  which,  judges  sat  in  vacation  to  transact 

term  business,  9. 
though  judgment  delivered  in  arm,  id, 
sitting  of,  in  vacation  no  looser  essential,  id, 
occupation  of,  in  vacation,  id, 
what  relationship  or  interest  precludes  him  from 

acting,  id, 
recent  deasions  of  privy  council  respecting,  10. 
consequences  of  differing  in  opinion,  id, 
limit  of  jurisdiction  of,  11. 

is  limited  by  statutes  or  express  rules,  id, 
power  of,  to  expedite  execution  after  verdict,  id. 
cannot  give  time  to  pay  a  debt,  id. 
his  power  in  Practice  Court,  12  to  17.    See 
Practice  CcurU 


JUDGES— (conttmied.) 

jurisdiction  of,  at  chambeft,  19  to  35.    See 

Chamben, 
number  of,  requisite  to  make  rules,  57. 
the  chiefs  of  eachCourt  must  concur  in  makittg,57. 
implied  power  of.  to  make  rules,  64. 
consequences  of  conferring  togedier,  65,  67. 
order  of,  for  return  of  process  m,  99. 
privileges  of,  from  arrest,  330. 
notes  <»,  no  affidavit  in  support  of,  necessary,  535. 
summing  up  of,  at  nisi  pnns,  911.    See  TriaL 
time  of  objecting  to  same,  914. 

JUDGE'S  ORDER.    See  Orden. 
when  beyond  his  jurisdiction,  32. 
how  enforced,  33. 

motions  to  set  same  aside*  33  to  35. 
when  conclusive,  35. 
practice  as  to  costs  on  reversal  of,  34. 
for  return  of  process  in  vacation,  99. 

JUDGMEN1\  (See  also  Index,  Parts  I.  U,  IV.) 
of  judges  delivered  in  term,  8,  9. 
when  maybe  given  in  vacation,  92, 
when  to  be  entered  of  record,  101. 
to  be  entered  of  day  when  signed,  63. 
Court  may  order  entry  of  nunc  pro  time,  101. 
for  want  of  plea,  105, 497,  507, 704, 710. 

cannot  be  signed  on  a  Sunday,  103. 

or  before  notice  to  plead,  498. 

or  before  demand  cff  plea,  507. 
objection  to,  when  waived,  521. 

JUDGMENT  BY  DEFAULT, 

when  proper  to  suffer,  671,  672,  699. 

general  observations  respecting,  672, 673. 

of  letting  plaintiff  take  judgment  by  deluilt  in 

part,  674. 
recent  enactments  respecting,  674  to  676. 
writ  of  inquiry  may  be  retnmablein  ▼acfttioii,674. 
immediate  judgment  and  execution  thereon,  id. 

when  may  be  stayad,^4, 675. 
writ  of  inquiry  to  ascertain  truth  of  breaches,  675. 

assessment  of  damages  thereon,  id, 
return  to  writ  of  inquiry,  id, 

signing  judgment  thereon  unless,  &c.  id. 
general  r^nlations  respecting,  676, 677. . 
how  soon  may  be  signed,  676. 
practical  proceedings  thereon,  677. 
issuing  writ  of   inquiry,  678.     See  irrit  «f 
Inquiry. 

what  a  eood  jury,  678. 
setting  aside  judgment  by  defoult,  680. 
reference  to  master  to  compute,  37, 681. 

JUDGMENT  OF  NON  PROS.    See  Namprm. 
setting  aside  of,  450. 

JUDGMENT  IN  CASE  OF  NONSUIT,  784  te 

793.    See  ATonjtttt. 

JUDGMENT  RECOVERED. 
requisites  in  plea  of,  730. 
general  regulation  respecting,  id, 

JUDICIAL  COMMITTEE  OF  PRIVY  COUN- 
CIL.   (See  Index,  Part  IV.) 

JUNIOR  COUNSEL, 

duty  of,  on  trial  at  nisi  prius,  866,  878.    See 

Trial, 
opening  pleadings,  877. 
examining  witnesses,  891, 892. 
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wneo  may  oe  amended,  546. 

J  URISDICTION.  (See  also  Ind.  Pt.  IV.  and  Court.) 

enumeration  of  six  branches  of  eachConrt,  2,3, 4. 

of  the  jadges  how  limited,  11. 

of  judge  in  Practice  Court,  15.    See  Practice 

Court. 

at  chambers,  19  to  35.    See  Chambers, 

at  nisi  prius,  39. 

on  circuit,  41. 

JURISDICTION  OF  JUDGES.  (Seelnd.PtlV.) 

JURISDICTION  OF  JUSTICES.  (SeeInd.Pt.III.) 

JUROR.     See  Jury.   Jury  Proeeu, 
qualification  of,  795. 
communications  wilh^  when  improper,  800. 

JURY, 

qualifications  of,  795. 

necessity  for  inquiir  respecting,  id, 

course  when  one  of  jury  objectionable,  id. 

of  the  panel,  800. 

time  of  summoning,  id. 

of  common  jurors,  id, 

when  special,  id. 
what  communications  with,  proper,  id. 
directions  relating  to  special  jurors,  801. 
diacharging  rule  for  special  jury,  802. 
judge's  certificate  for  allowance  for  special  jury. 
803.  t—     J    J 

direction  of  judge  to.    See  TriaL 
of  jury  withdrawing.    See  TriaU 

JURY  PROCESS.    See  Jury, 
may  be  tested  in  vacation,  99. 
return  of,  immediately  after  execution,  id. 

1 .  inquiry  into  qualification  of  jury,  795,  796. 

2.  of  jury  process  in  general,  796. 
proceedings  on  summoning  jury,  id, 
requisites  Qf  writs,  796,  797. 
forms  of  writs,  797, 798. 

of  venire  facias  juratores  in  K.  B.  797. 

of  distringas  juratores  in  K.  B.  id. 

of  habeas  corpora  juratorum,  798. 
writs  how  to  be  directed,  id. 
when  to  be  repealed,  799. 
practice  on  issuing  writs,  id. 
of  the  panel,  800. 
of  summoning  jury,  id. 
time  of  summoning,  800,  801. 
what  communications  with,  proper,  800. 
of  the  special  jury,  801. 
time  of  trial,  802. 
discharging  rule  for  special  jury,  id. 
judge's  certificate  for  special  jury,  803. 

3.  of  the  view,  803.    See  View, 

4.  of  record  of  nisi  prius,  804.    See  TUeord. 


brief  and  motion  to  justify,  id. 

appearance,  &c.  of  bail  to  justify,  id. 

hour  of  justifying,  id. 

opposition  to,  id. 

demand  of  plea  when  a  waivier  of,  506. 

objecting  to  notice  of,  518. 

KING.    (See  also  Index,  ParU  II.  HI.) 
prerogative  of,  to  appoint  judges,  5. 
sometimes  conferred  by  statute,  id. 
statement  of  name  of,  in  writ,  164. 
mistake  in,  when  a  variance,  id. 
servants,  &c.  of,  privileged  from  arrest,  329. 

KING'S  BENCH.    (See  also  Index,  Part  IV.  and 
In  Banc.) 
number  of  judges  in.  5. 
business  transacted  in,  6. 
formerly  sat  in  banc  after  term,  8. 
Practice  Court  of,  14.    See  Practice  Court. 
master  in,  36  to  38.    See  Master, 

KING'S  GRANTS.    (See  Index,  Part.  I.) 

KING'S  SERVANTS, 

when  privileged  from  arrest,  329. 


LABOURERS  AND  SERVANTS. 
Part  III.) 

L.\CUES. 

LAND. 


(See  Index, 


(See  Index,  Part  II.) 
(See  Index,  Parts  I.  II.) 


LANDLORD  AND  TENANT- 
L  II.  m.  IV.) 


(See  Index,  Farts 


JUSTICES.    (See  Index,  Parts  I.  II.  IV.) 

JUSTICES  OF  THE  PEACE.  (See  Ind.  Pt.  H.  IV.) 

JUSTIFICATION  OF  BAIL.    See  Bail. 
written  notice  of,  385. 
when  to  be  served,  id. 
affidavit  of  service  of,  id. 
forms  of  notice  of,  379  to  383, 
affidavit  of  justification,  382. 
VOL,  III. 


LANGUIDUS, 

when  sheriff  may  return,  249,  358. 

LARCENY.    (See  Index,  Part  I.) 

LAST  DAY, 

when  included,  110. 

LAW  OFFICES, 

holydays  and  dies  non  at,  104  to  106. 
hours  of  attendance  at,  106. 

LEADING  QUESTIONS, 

when  or  not  permitted,  892,  893. 


LEASE  AND  RELEASE.    (See  Index,  Part  L) 

LEASEHOLD.    (Sec  Index,  Part  L) 

LEASES.    (See  Index,  Parts  L  II.) 

LECTURES.    (See  Index,  Part  II.) 

LEGACY.    (See  Index,  Parts  I.  U,  IV.) 

LEGACY  DUTY.    (See  Index,  Part  IV.) 

LEGAL  AND  EQUITABLE  ESTATES.      (See 
Index,  Part  I.) 

LEGAL  ASSISTANCE.    (See  Index,  Part  H.) 

LEGAL    AND    EQUITABLE    MORTGAGES. 
(See  Index,  Part  I.) 


LEGAL  QUALIFICATION. 
3q 


(See  Index,  Ft.  in.) 


LEGATEES.    (See  Index,  Put  IV.) 

LETTER.    (See  Index,  Parts  11.  HI.) 
writing  of,  before  action,  1S4« 
form  of,  to  defendant,  1S5. 
fee  allowed  for,  155  to  157. 
propriety  of  writing,  for  iupecting  docnments, 

454. 
forms  of,  intimating  irregularities,  529. 
form  of,  offering  to  amend  same  and  pay  costs, 

554. 
statement  of,  in  brief,  85t«    See  BrUf, 

LETTERS  OF  ADMINISTRATION.   (See  Index, 
Part  n.) 

LETTERS  OF  REQUEST.    (Sec  Index,  Part  IV.) 

LEWDNESS.    (See  Index,  Part  IV.) 

LIABILITY  OF  ATTORNIES.  (See  Ind,  Pt.  HI.) 

LIABILITY  OF  JUSTICES.    (See  Index,  Pt.  HI.) 

LIBELLOUS  MATTER, 

striking  same  out  of  declaration,  658. 

LIBELS.    (See  Index,  ParU  I.  U.  lU.  IV.) 

LIBERTY.    (See  Index,  ParU  L  n.) 

LICENSE.    (Sec  Index,  Parts  I.  II.) 

LICENSE  TO  USE  LAND.    (See  Index,  Part  L) 

LIEN.    (See  Index,  Parts  I.  U.  III.) 

LIFE.    (See  Index,  ParU  L  II.) 

LIGAN.    (See  Index,  Part  IV.) 

LIGHT- HOUSES,    BEACONS,    AND    SEA- 
MARKS.   (See  Index,  Part  I.) 

LIMBS  AND  BODY.    (See  Index,  Part  I.) 

LIMITATION.    (See  Index,  ParU  III.  IV.) 

UMITATIONS  OF  ACTIONS.    (See  Ind.  Pt.  I.) 

LIMITATIONS,  STATUTE  OF.     (See    Index, 

Parts  IL  III.  IV.) 

date  of  process;  commencement  of  action,  159, 

204,  406  to  408. 
proceedlngii  to  save  statute  of,  406  to  408. 
enactment  of  2  W.  4,  c.  59,  s.  10,  respecting, 

406. 
requisites  to  be  observed  after  issuing  first 

writ,id« 
return  of  non  est  inventus  thereon,  id, 
entry  of  such  return,  id. 
issue  of  continued  process,  id, 
subscription  of  memorandum  thereto,  407. 

form  of  memorandum,  408. 
amendment  of  writ  to  prevent  operation  of, 

54,  407. 
the  like,  of  continued  process,  407. 
service  of  process  at  house  of  agent  will  not 

save  sUtuie,  408. 
process  must  be  in  form  of  action  afterwards 

declared  on.  id. 


tial,  408. 
indorsement  of  date  of  first  wiit  oo 
process,  td. 

LITERARY  PROPERTY.  (SecIiidex.PLL,98.) 

UriGATION.    (See  Index,  PkrtU.) 

LOCAL  ACTIONS.    See  Kawe. 
changing  place  of  trial  in,  649. 

LOCAL  DESCRIPTIONS,   459,  460,  464.  470. 
See  Declaration.     Vmnu. 

LOCAL  MEANINGS.    (See  Index,  Fart  L) 

LODGERS.    (Sec  Index,  Pan  L) 

LONDON. 

sittings  at  nisi  prius  in,  91,  98. 

LONDON  FIAT.    (See  Index.  Part  IV.) 

LONG  ENJOYMENT.    (Sec  Index,  Part  L  D.) 

LORD  CHANCELLOR. 

power  of,  to  make  order  altering  prvctice.  5S. 
maj  commit  solicitor  for  disobeving  saaae,  id. 
no  action  lies  for  such  commitment,  55. 

LORD  OP  A  MANOR.    (See  Index,  Part  IV.) 

LORDS,  HOUSE  OF.    (See  Index,  Part  IV.) 

LOSING  A  TRIAL,  588. 

LOSS  OF  BILLS,  &c.    (See  Index,  Pkrt  IL) 

LOST  DEEDS.    (See  Index,  Part  TV.) 

LUNATIC  AND  LUNACY.    (See  Index,  PL  H.) 

MAGISTRATES.    (See  Index,  Parte  IL  m.) 
MAIM.    (See  Index,  Part  I.) 

MAINTENANCE  OF  CHILDREN.    (See  Index. 
Parts  I.  U.) 

MALA  PRAXIS.    (See  Index,  Part  L) 

MALICE.    (See  Index,  Part  I.) 

MALICIOUS  ARREST.    (See  Index,  Put  L) 

MALICIOUS  COMMISSION.    (See  lod.  Pt.  L) 

MALICIOUS  INJURIES.    (See  Index,  Ptet  L) 

MAUCIOUS  INJURIES  TO  PROPERTY.    (See 
Index,  Part  III.) 


MALICIOUS    PROSECUTONS. 
Part  I.) 


(See 


MANDAMUS.  (See  Index,  Parte  H.  in.  IV.) 
writ  of,  may  be  moved  in  Practice  Coartv  16. 
cause  generally  shown  in  full  Court.  16. 

MANOR.     (See  Index,  Part  I.) 

MANSIONS.    (See  Index,  Part  U.) 

MANUFACTORIES  AND  MANUFACTURERS. 
(See  Index.  Parte  I.  II.) 


MARGIN, 

statement  of  wtnue  in,  459,  460,  464,  470. 
of  title  of  cause  in  a  plea,  716. 

MARINER'S  WAGES.     (See  Index,  Part  IV.) 

MARRIAGE.    (See  Index,  Parts  I.  n.  III.  IV.) 

MARRIAGE  SETTLEMENT.   (See  Index,  PL  I.) 

MARRIED  WOMEN.  (See  Index,  Parts  II.  III.) 

MARSHALLING  ASSETS.  (See  Index,  Part  IV.) 

MASTER.    See  Pmbmutary, 
anthority  of,  36. 

1.  matter  on  ciTil  side  of  K.  B,  id, 
importance  of  office  of,  id, 
experience  and  ability  of,  id, 
consnlted  by  the  judges,  id, 
wbat  business  usually  referred  to,  3,  36, 

37. 
reference  to,  wben  advantageous,  36. 
when  be  may  receive  further  affidavits, 

3,  36. 
or  examine  parties  viva  voce,  36. 
attendance  of  counsel  before,  36,  37. 
moving  for  his  report,  3,  37, 
after  reading,  may  be  objected  to,  37. 
taxing  and  allowance  of  costs  before,  id, 
bis  discretion  in  this  respect,  id, 
when  Coort  will  interfere  with  his  dec! 

sion,  id, 
when  expedient  to  refer  to,  id, 
either  may  object  to  reference,  37,  38. 
reference  proper  on  points  of  practice, 

38. 
but  not  so  on  points  of  law,  id. 
when  counsel  should  not  consent,  id, 
S.  master  of  crown  office,  id. 

duty  of,  in  case  of  attachment,  id. 

in  cases  of  indictment  or  infor- 
mation, id. 

3.  protbonotaries  in  C.  P.  id, 

duty  and  jurisdiction  of,  id. 
what  business  referred  to,  38,  39. 

4.  master  in  Exchequer,  39. 

his  duty,  id. 

5.  reference  to,  to  compute,  681  to  683. 

MASTER  AND  APPRENTICE.      (See  Index, 
Parts  I.  11.) 

MASTER  AND  CLERK.    (See  Index,  Part  L) 

MASTER  AND  SERVANT.  (See  Ind.  Pts.  I,  II.) 

MASTER  OF  ARTS.    (See  Index,  Part  III.) 

MASTER  OF  ROLLS.    (See  Index,  Part  IV.) 

MASTER  OF  SHIP.    (See  Index,  Part  I.  73, 74.) 

MASTER'S  REPORT, 

when  may  be  objected  to,  37. 
usual  for  counsel  to  see,  before  being  read  in 
Court,  id. 


what  deemed  such,  655. 

MAYHEM  AND  WOUNDING.      (See    Index, 
Part  L) 

MEASURES.    (See  Index,  Pari  II.) 

MEDICAL    PRACTITIONERS.       (See    Index, 
Part  I.) 

MEMBER  OF  PAUAMENT.    (See  Index,  Pt.  I.) 
mode  of  proceeding  against,  under  2  W.  4,  c. 

39..15«,395. 
form  of  writ  of  summons  against,  156. 
privilege  of,  from  arrest,  3^9. 

MEMORANDUM.    (See  Index,  Part  IIL) 
on  writ  of  summons,  205,  257. 

MENACES.    (See  Index,  Part  L) 

MENIAL  SERVANTS.    (See  Index,  Port  L) 

MERITS, 

affidavit  of,  66» 

difference  of  K.  B.  and  Excb.  in  thb  respect, 

66,  67. 
staying  proceedings  on  bail    bond,  to  enable 

original  defendant  to  try  on  merits,  388. 
swearing  to,  in  affidavit,  543  to  545. 
definition  of  term,  545. 
when  defendant  let  in  to  try  on,  544. 
statement  of  evidence  of,  in  brief.  855.     See 

Biief. 

MESNE  PROCESS.    See  Proceu. 

1,  Of  mesne  process,  and  proceedings  thereon 
in  general,  140  to  163. 

1.  Of  the  subject  generally,  140. 

2.  Necessity  for  some  process,  and  why, 
141. 

on  what  principles  to  be  framed,  served, 

and  executed,  142. 
time  of  service,  143. 
mode  of  service,  144. 
why  to  be  personal,  id, 
distringas  to  induce  party  to  appear, 

145. 

3.  Of  the  ancient  process  and  objections  to 
same,  145  to  147. 

by  original  writ  and  course  of  pro- 
ceedings, 145, 146. 

jurisdiction  of  each  Court  formerly  li* 
roited,  146. 

now  nearly  co-extensive,  id, 

writ  formerly  not  considered  com- 
mencement of  action,  id. 

now  otherwise,  147. 

4.  The  five  several  writs  substituted  by  2 
W.  4,  c.  39,  id. 

observations  on  same,  147, 148. 
'  statement  of  the  outline  of  the  regula- 
tions iu  that  act,  148. 

objections  thereto,  149,  in  note. 

the  act  printed  in  note,  150  to  156. 

practical  operation  of,  considered,  156. 

is  confined  to  personal  acuons,  157. 

docs  not  extend  to  mixed  or  real  ac- 
tions, id. 
3q2 
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MESKE  PROCESS-— (eontinii^d.) 

does  not  affect  actions  removed  from 

inferior  Courts,  157* 
deviations  from,  when  fatal,  157,  158. 
enumeration  and  consideration  of  five 
writs,  158. 

1.  Of  the  writ  of  summons,  id. 

2.  Of  distringas,  id, 

3.  Of  capias,  id. 

4.  Of  detainer,  id. 

5.  Of  summons  against  M.  P.,  id, 
all  process  must  still  l^  in  English,  id. 
general  operation  of  the  act,  158, 16i, 
writ  now  considered  commencement  of 

action,  159. 

5.  Statement  of  rules  of  Court  for  enforcing 
the  same,  id, 

same  printed  in  note,  160, 161. 

6,  Examination  of  the  several  parts  of  writs, 
162. 

analytical  parts  of  writs,  163. 

1.  Name  of  the  king,  164. 

2.  Direction  to  defendant,  id, 

3.  Statement  of  Christian  and 
surnames  of  defendant,  &c  1 65. 

must  be  full  and  eftact,  id. 

when  deviation  allowed,  id, 

form  of  affidavit  accounting 
for  defendant  being  sued 
in  wrong  name,  166. 

of  using  due  diligence  to 
ascertain,  id. 

when  bond  or  deed  signed  in 
wrong  name,  167. 

terms  of  rule  of  Hil.  Term  2 
W.  4,  id. 

applies  only  to  bailable  pro- 
cess, id, 

instances  of  misnomer,  168. 

when  two  persons  of  same 
name,  id, 

requisite  of  name  of  a  cor- 
poration, 169. 

against  Uuudredors,  id, 

consequences  of  omissions 
and  mistakes  in,  170. 

cases  of  idem  sonans,  171 

amendments  when  refused, 
173. 

the  like,  in  continued  pro- 
cess, 174. 

4.  Statement  of  defendant*s  resi- 
dence, id, 

consequences  of  mistakes  in, 
174  to  179. 

the  like,  in  continued  pro- 
cess, 179. 

5.  Defendant's  addition  of  de- 
gree, 180. 

when  or  not  necessary,  180, 
181. 

6.  Character  in  which  defendant 
is  sued  or  plaintiff  sues,  id, 

caution  to  be  observed,  182, 
183. 

7.  Names  of  all  defendants  to  be 
inserted,  183. 

distinction  between  service- 
able and  bailable  process, 
184;  185. 


MESNE  PROCESS-<cM<i«iMi.) 

B.  Directions  to  sb«riff  on  writ  of 
distringas,  185. 
forms  of,  188, 189« 
9.  Of  tile  non-omiuas  cUose,  190. 

10.  SUtement  of  what  defendant 
or  sheriff  required  to  do,  191. 

11.  Time  of  appeanuioe  and  retain 
days,  192. 

12.  Retainable  in  wfaatCoiirt,19S. 

13.  Description  of  form  of  actioB, 
194. 

forms  of  actioo*  197, 198. 

14.  Name  of  pbintiff  and  cha- 
racter, 199. 

15.  Notice  to  defendant,  fOO. 
conseqoences  of  non-appear- 
ance, 200, 201. 

or  patting  in  bul  above,  fOl . 
warnings  to  defendant,  id. 

16.  Teste  of  writ,  202. 
in  whose  name  issued,  id. 

17.  Teste  or  date  of  writ,  sd. 
is  the  commenoenent  of  ac- 
tion, 204. 

in  proceedings  to  ontiaviy , 
id. 

18.  Memoranda,  notices,  and  warn- 
ings at  bottom  of  writ,  205. 

19.  Indorsement  on  writs,  206. 

1.  Of  sam  iwom  to,  f07. 
forms  of,  id. 
directions  not  to  ancst 

particniar  defendant, 
208. 

2.  Name  and  abode  of  plain- 
tiff's attorney  or  agent,  ii. 

wben  no  attoniey,  M. 
form  of  indonenwnts, 

209. 
when  isined  bj  plamtiff 

in  person,  211. 
form  of  indonenent,  id. 

4.  Of  aoMMmt  of  debt  and 
costs,  212. 

form  of  nAonuHuA^id, 

5.  Description  of  defendant's 
abode,  fee.  in  bulnUe  pro* 
cess,  when  necessary ,  215. 

20.  Of  ooncnircnt  wriU  into  dif- 
ferent counties,  216. 

forms  of,  217. 

21.  Of  ifias  and  planes  wriU  of 
snmmons  and  ca|nas,  id. 

forms  of,  218, 219. 

22.  Of  sopposed  necessity  for  se» 
cond  affidavit  of  debt,  219. 

23.  Of  theprm^foremyvnlr 
2iO. 

forms  of,  2tl* 

24.  By  what  officer  writ  to  bs 
signed,  and  now,  422. 

25.  By  what  officer  lo  be  sealed, 
224. 

f6.  Practical  prooeedincs  ea  is- 
suing writ,  225. 

27.  Consequence  of  non-observance 
of  requisites  in  astsne  prt 
and  copies  thereof,  226b 
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MESNE  PROCESS— (tfonlmiMd.) 

application  must  be  nade  in 

due  time,  2t7. 
when  deviation  fatal,   f29, 

tao. 

when  not,  S31,  tSS. 
28«  Amendment  and  re-sealing.be- 
fore  execution,  t3S. 
notice  to  defendant  not  to 

appear,  394* 
form  of,  id, 
99,  Amendments  after  execution, 
id. 

no  distinction  between  writ 
and  copy,  236. 

30.  Of  motions  and  summons  for 
irregularity,  id* 

when  and  bow  to  be  made,  id. 
time  of  application,  937. 

31.  Of  preparing  to  serre  or  exe- 
cute wnt,  238. 

35.  Of  execution  of  ^vrits  in  ge- 
neral,  239. 

deliTery  of,  to  sheriff,  &c. 

239,  240. 
defendant's  attorney's  under- 
taking to  appear,  240. 
duration  of  writs,  241. 
time  of  execution,  id, 
place  of,  id* 
mode  of,  242. 
33*  Indorsement  of  time  of  execu- 
tion, 243. 
forms  of,  id. 

consequence  of  non-compli- 
ance, 244. 
34.  Affidavits  of  execution  of  pro- 
cess, 245. 

36.  Return  to  process,  id. 

by  whom  to  be  made,  id, 

enforcing  return,  246. 

rule  to  return,  how  obtained, 
247. 

forms  and  requiaites  of  re- 
turns, 248. 

proceeding  on  a  return  of 
non  est  inventus  on  a  ca- 
pias, 249. 

36.  Summarjr  of  circumstances  to 
be  attended  to  by  a  defendant 
after  execution  of  process  in 
general,  td. 

37.  Ascertaining  authority  of  plain- 
tiff's attorney  to  sue,  2dl. 

demand  of,  id, 

compliance  with  demand,  id, 

MESSUAGE.    (See  Lidex,  Part  I.) 

METROPOUS  PAVING  ACTS.     (See  IndeX; 
Part  II.) 

MICHAELMAS  TERM, 

commencement  and  duration  of,  91. 

MIDDLESEX, 

number  of  sittings  at  nisi  prius  in,  91,  98. 

MILI^.    rSee  Index,  Part  L) 

MINES.    (See  Index,  Part  I.) 

MINISTERS.    (See  Index,  Part  IV.) 

MISCARRIAGE.    (See  Index,  Fart  L) 


MISDEMEANOUR.    (See  Index,  Parts  I.  U.) 
MISDIRECTION  OF  JUDGE.    See  TriaL 

MISNOMER, 

no  plea  in  abatement  for,  179,  T^H*  , 
defendant  to  proceed  by  summons  in  case  of, 

170,711. 
bail  bond  when  void,  3  Dowl.  638. 

MISREPRESENTATION.    (See  Index,  Part  U.) 

MISTAKES.    See  ImguktritUi, 

when  advisable  to  take  advantage  of,  76, 77. 

when  or  not  material,  231. 

in  entering  appearance  sec.  stat.  293. 

MISTAKES  AND  ALTERATIONS.  (See  Index, 
Parts  I.  IV.) 

MIXED  ACTIONS.    (See  Index,  Part  IV.) 
not  affected  by  2  W.  4,  c.  39, 101. 

MODUS.    (See  Index,  Part  IV.) 

MONEY, 

when  paid  into  Court,  under  43  G«  3,  c.  46,  s.  2, 

24. 
single  judge  cannot  order  payment  of,  to  de« 

fendant,  id. 
showing  cause  against  rule  for  payment  of»  to 

defendant,  27. 

MONTH.    (Sec  Index,  Parts  II.  UL) 
how  calculated,  108, 109. 

MONTHLY  INSTALMENT, 

Court  cannot  stay  proceedings  on  paying  debt 
by,  28,  637. 

MONUMENTS.    (See  Index,  Part  I.) 

MORAL  CHARACTER, 

no  ground  of  objection  to  bail,  376. 

MORTGAGE.    (See  Index,  Part  IIL) 

MORTGAGE  DEEDS.    (See  Index,  Part  IV.) 

MORTGAGEE.    (See  Index,  Part  III.) 

MORTGAGOR  OF  A  SHIP.    (See  Index,  Part 
IV.) 

MORTGAGOR  AND  MORTGAGEE.    (See  In- 
dex.  Part  L  U.) 

MOTION. 

to  set  aside  a  judge's  order,  33. 
for  writ  of  distringas,  309. 

MOTIONS,    SeeRuUNiri. 

1.  Notice  of,  when  necessary,  570,  531  to  533. 
seneral  regulations  respecting,  571. 
form  of  notice,  id, 

2.  Brief  to  counsel  on,  id. 
what  should  consist  of,  571, 572. 
copies  of  affidavits  should  be  full,57i. 
delivery  of  original  affidavits,  &c.  572. 

3.  Motion  to  what  Court,  672,  vol.  ii.  349,  350. 
in  cases  of  several  actions  must  apply  to 

each  Court,  572. 
when  action  in  C.P.  at  Lancaster,  573. 

4.  By  whom  to  bo  moved,  id, 
when  by  counsel,  id, 
when  by  party  himself,  id, 
an  attorney  cannot  make,  id, 

5.  Time  of  moving,  id. 
when  of  a  criminal  natoie^td. 
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MOTIONS— (emfintcAd.) 

consequences  of  moving  on  last  da3-s  of 
term,  574. 

6.  Second  motion  on  same  ground,  when  or  not 

permitted,  id. 
general  regulations  respecting,  id. 

7.  conduct  of  counsel  on  moving  for  rule  nisi, 
575. 

stating  grounds  for  and  against  motion,  id, 
shoald  not  conceal  objections,  id. 

8.  When  rule  absolute  in  first  instance,  or  only 
nisi,  576. 

when  may  be  moved  absolute,  id, 
general  regulations  respecting,  577. 
in  cases  of  attachment,  when,  id. 

9.  When  costs  allowed  or  refused  when  role  ab- 
solute in  first  instance,  id. 

10.  Forms  and  requisites  of  rule  nisi,  578.    See 
Rules  Nisi. 

service  of,  and  making  same  absolute,  578 
to  608. 
costs  of,  when  allowed,  597  to  601.    See  Inter' 
loeutory  Costs, 
MURDER.    (See  Index,  Parts  I.  II.) 
MUTINOUS  CONDUCT.    (See  Index,  Part  TV.) 
MUTINY  ACT.    (See  Index,  Part  1. 188, 193.) 
MUTUAL  CREDIT.    (See  Index,  Parti.) 
MUTUALITY.    (See  Index,  Part  11.) 

NAMES  OF  PARTIES.    See  Mistunner. 

statement  of,  in  declaration,  18S  to  185,  466. 
description  by  initial,  164  to  169, 466. 

NAVIGABLE  RIVERS,  CREEKS.    (See  Index, 
Part  I.) 

NAVIGATION.    (See  Index,  Part  I.) 

NE  EXEAT  REGNO.  (Sec  Index,  Parts IL  IV.) 

NEGOCIATIONS.    (See  Index,  Part  III.) 

NEIGHBOURS.    (See  Index,  Part  III.) 

NEWSPAPERS.  (See  Index,  ParU  1. 44,  III.  IV.) 

NEW  TRIAL, 

certificate  of  sheriff  to  enable  party  to  apply  for, 
47. 

NEXT  OF  KIN.    See  Eteeutors. 

NIGHT.    (See  Index,  Part  L) 

NIGHT  POACHING.    (See  Index,  Parts  I.  IL) 

NIL  DEBET, 

plea  of,  abolished,  726. 

NISI  PRIUS, 

jurisdiction  of  judge  at,  39. 

in  London  and  Middlesex,  id. 

formerly  the  chief  justice  presided  at, 

39,40. 
now  either  judge  or  baron  may,  40. 
inconvenience  of  sittings  during  term, 

id. 
enactment  of  11  G.  4,   and  1  W.4, 

C.70,  s.  7,  respecting.  Id. 
number  of  days  allowed,  id, 
proviso  for  trial  at  bar,  id. 
jurisdiction  of  Court  to  grantor  refuse 
special  jury,  41. 


NISI   PRIUS— (MIllilNIAl.) 

judge  or  Court  will  not  interfere  with 
caoae  list  of  another  judge,  41 . 

or  order  the  Irial  of  a  spedal  jury,  id. 

though  mle  obtained  for  delay,  uL 

or  KStore  cause  struck  out,  id. 

applicatioQ  to  be  made  to  the  cfakf  jus- 
tice at  cbambera,  id. 

amending  pottea,  id, 

power  as  to  aroendmenb,  4f ,  43.    See 


when  deciaioii  of  judge  oondiiwre,  44. 

no  appeal  against  judge's  refusal  to 
amend,  id. 

when    amendment    permitted,   party 
complaining  may  apply  to  Court,  43. 

should   liberally  exercise  power  as  tu 
amendment,  44. 

cannot  avoid  effect  of  a  release  plead- 
ed puis  darrein  continuaDor,  «^ 

trial  then  instanter  suspended,  43. 

future  proceedings  in  banc,  id. 

prescribed  num&r  of  sittings  at,  91. 

trial  at,  by  ooosent,  92. 

uial  of,  and  inddeots,  866  to  9^  See 
TriaL 
withwithdrawing  record  at,  870, 87 1  • 

NISI  PRIUS  RECORD,  804  to  806.  See  Rccsrrf. 

NON  APPEARANCE, 

to  writ,  and  consequence  Xo  defendant,  (00. 

NON  ASSUMPSIT, 

form  of  plea  in,  denying  whole  or  part  of  declara- 
tion, 715. 
commencement  of  second  plea,  id. 
Reg.  Gen.  respecting,  7i4. 

NONATTENDANCE.    (See  Index,  Part  lU.) 

NON  DETINET, 
plea  of,  727. 

NON  EST  FACTUM, 
plea  of,  726. 

NON  EST  INVENTUS, 

return  of,  on  writ  of  summons,  271. 
form  of  return  of,  272. 
return  of,  to  writ  of  distrlngu,299, 317, 

321. 
form  of,  317. 

return  of,  to  writ  of  capias,  249. 
proceedings  tbereon  Co  enter  appear- 

ance,3l7. 
return  of,  in  pioceedings  to  ootlawfy, 

398  to  404. 
return  of,  to  save  statute  of  limitaliow, 
272, 406  to  408. 

form  of  retuni  to,  fTf ,  d.(s). 
NONFEAZANCE.    (See  Index,  Part  I.) 

NONJOINDER.    (See  Index,  Part  IQ.) 

effect  of  3  &  4  W.  4k  c42,  s.8,  in  case*  of^ltfi^ 

127. 
commencement  of  second  action  after  pkak 
abatement  for  nonjoinder,  459,  4/tf» 
form  of,  469. 

NON  OMIITAS  CLAUSE, 

statement  of,  in  writ,  190,  310. 
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NONPAYMENT.    (See  ladex.  Part  II.) 

NGN  PROS.    See  Declaration, 

if  judgiDCDt  for,  not  signed,  plaintiff  may  declare 

within  a  year,  445. 
proceedings  to  enable  defendant  to  sign  judg- 
ment for,  448. 
nile  to  compel  plaintiff  to  declare,  when  ne- 
cessary, id. 
demand  of  declaration,  when    necessary, 

id. 
form  of  demand  of,  id. 
signing  judgment  of,  449. 
setting  aside  judgment  of,  450. 
of  compelling  plaintiff  to  submit  to,  745. 

NONSUIT,  JUDGMENT  AS  IN  CASE  OF,  784. 
enactment  of  14  G.  {,  c.  17,  respecting,  id. 
Reg.  Gen.  of  H.  T.  2  W.  4 .  .784,  785. 
reasons  for  and  against  motion  for,  785. 
practice  on  moving  for,  786. 
time  of  moving,  786,  787. 

in  King's  Bench,  787. 

in  country  causes,  789. 

in  Common  Pleas,  790. 

in  the  Exchequer,  id, 
of  proceedings  on  trial  for  judgment  as  in  case 
of,  791. 

what  a  sufficient  excuse  for  delay,  id. 

what  not,  79«. 

of  peremptory  undertaking*,  793. 

NONSUITS,  VOLUNTARY,  910. 

NONUSER.    (See  Index,  Fart  I.) 

NOTARY.    (See  Index,  Part  IE.) 

NOTARIES.    (See  Index,  Part  III.) 

NOTES  OF  JUDGES, 

affidavit  in  support  of,  requisite,  535. 

NOTES  OF  TRIAL, 

duty  of  junior  counsel  to  take,  879. 
the  like  of  attorney,  id. 

NOTICE  OF  ACTION.    (See  Index.  Part  III.) 

NOTICE  OF  APPEAL.    (See  Index.  Pan  IIL) 

NOTICES.    (See  Index,  Parts  I.  n.  IIL) 
service  of  notices,  59,  105, 110. 

must  be  before  nine  at  night,  110. 

delivery  of,  sealed  up.  111. 

of  justification  of  bail,  id, 

letter  giving  notice  on  Sunday  need  not  be 
opened  till  Monday,  104. 
in  writ  to  defendant,  200,  906. 
of  trial  and  inqniiy,  59. 

suggestions  respecting.  80. 
ofb.il, 

requisites  of,  379. 

must  be  in  writing,  id. 

serrice  of,  379,  385. 

affidavit  of  service  of,  385. 

decisions  as  to,  379. 

form  of,  in  town  bail,  id. 

four  days'  notice  that  bail  will  be  put  in 
and  justified  in  Court  in  person,  380. 

notice  of  justifying  at  chambers  in  vacation, 
380. 

entry  of  exception,  381. 


NOTICES~(c«itintted.) 

notice  of  entry,  381. 

notices  of  justification  in  Codrt  of  King's 

Bench  or  Exchequer,  id, 
the  like  in  Common  Pleas,  id, 
the  like  at  chambers,  id, 
affidavit  of  service  of  notice  of  justification, 

382. 
affidavit  of  justification  of  conntiy  bail,  id, 
another  form,  383. 
irregularities  in,  when  to  be  objected  to, 

518. 

NOTICE  OF  DECLARATION, 
how  to  be  given,  491. 

course  when  residence  of  defendant  unknown,  id. 
requisites  of,  491  to  494. 
form  of,  494, 495. 

irregularities  in,  when  to  be  objected  to^  494* 
time  of  pleading  to  be  stated  in,  id* 
objecting  to  irregularities  in,  519. 
service  of,  on  Sunday  void,  105. 

NOTICE  OF  INQUIRY,  678.    See  Writ  of  In- 
quiry, 

continuance  thereof,  678. 
countermand  thereof,  id. 
indonement  of,  on  joinder  in  demurrer,  758. 

NOTICE  OF  INTENDED  DEFENCE, 
propriety  of  giving,  836, 837. 
form  of,  837. 

NOTICE  OF  IRREGULARITY.  See  Irr^^Iflri^y. 
propriety  of  giving,  5f  7, 528. 

NOTICE  OF  MOTION, 

necessary  to  give,  before  stay  of  proceedings  or- 
dered, 531. 
consequences  of  omission,  id, 
utility  of  notice,  533. 
proceedings  on  receiving  notice,  id. 

NOTICE  OF  TRIAL, 

objections  to,  when  or  not  waived^  5tl* 

notice,  when  requisite,  773. 

time  of  giving  it,  id, 

mode  of  giving  it,  774* 

when  should  be  delayed,  id.- 

time  to  be  given  by  notice  of  trial,  775. 

what  in  general,  id, 

what  short  notice,  776. 
forms  of  notice  of  trial,  777. 

in  London  indorsed  on  issue,  £cc  778. 

in  Middlesex,  id. 

at  the  assizes,  id* 

by  continuance,  779. 
must  be  in  writing,  777. 
to  whom  to  be  given,  778. 
on  whom  to  be  served,  id. 
of  continuing  or  countermanding  notice,  779. 
notice  by  continuance,  id, 
of  countermanding  notice  of  trial,  105»  780. 
if  served  on  a  Sunday  bad,  105. 
form  of  notice  of  countermand,  780. 
•  fresh  notice,  when  necessary,  781. 
conduct  of  defendant's  attorney  when  notice  in- 
sufficient, id, 
costs   of  day  for  not  proceeding  to  trial,  782. 

See  Coitt  of  the  Day, 
judgment  in  case  of  nonsuit,  784.    See  Ntntuit^ 
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NOTICE  TO  PLEAD, 

service  of,  on  Sunday  void,  105. 

when  eiven,  497,  501. 

generu  regolattons  respecting,  498. 

requisite  in  all  cases,  id, 

in  cases  of  prisoners,  498,  505. 

judgment  for  want  of  plea  cannot  be  signed  until 

nolke  given,  498. 
fresh  notice  when  necessary,  id. 
unless  given,  defendant  need  not  plead,  499. 
what  time  to  be  sUted  in,  499,  500. 

when  declaration  delivered  absolutely,  499. 

when  de  bene  esse,  id, 

consequences  of  giving  too  little  time,  500. 

depends  on  venue  and  defendant's  resi- 
dence, id, 
how  long  plaintiff  may  delay  serving,  501. 
defendant  may  plead  without  service  of,  id, 
when  delayed  for  four  terms,  id. 
mode  or  form  of  giving,  501,  509. 
forms  of,  494,495,502. 
irregularity  in,  520. 

NOTICE  TO  PRODUCE, 
when  proper  to  give,  854. 
requisites  of,  8S5. 
what  it  should  state,  id, 
full  form  of,  836. 

NOTICE  TO  PROVE  CONSIDERATION,  837. 

NUISANCES.    (See  Index,  Parts  I.  II.) 

NULLA  BONA, 

sherifPs  return  of,  on  writ  of  distringas,  299, 317, 

321.  « 

form  of,  317. 

proceedings  thereon  to  enter  appearance,  id, 
return  of,  in  proceedings  in  outlawry,  398,  &c. 

NULLITIES.    See  IrregularUiu. 

distinction  between,  and  irregularities,  522  to 

527. 
when  to  be  taken  advantage  of,  525  to  527. 

NULLITY  OF  MARRIAGE.    (See  Index,  Part 
IV.) 

NUMBER  OF  JUDGES, 

what  requisite  to  give  validity  to  proceedings,  6. 
when  they  must  concur,  5. 

JVUMBER  OF  OWNERS.    (See  Indei,  Part  I.) 


OATHS.   (See  Index,  Parts  IL  III.) 

OBJECTIONS.    See  Irregularitiei. 
when  must  be  taken,  515. 
teannot  be  successively,  id, 
aliter,  if  of  a  different  nature,  id. 
summary  of  times  of  objecting,  227,  228,  237, 

340, 368,  515. 
chronological  enumeration  of,  515  to  522. 
statement  of,  in  affidavit,  542. 
to  affidavits,  550. 
when  or  not  waived,  id, 
precise  statement  of,  in  rule  nisi  requiMte,  579. 
if  several,  must  be  oil  stated,  561. 
cannot  be  objected  to  separately,  581. 

OCCUPANCY.    (See  Index,  Part  I.) 

OFFENCE.    (See  Index,  ParULUI.) 


OFFENDERS,   APPREHENSION   OP.      (See 

Index,  Part  II.) 

OFFICE  COPIES  OF  AFFIDAVITS, 

general  regulations  respecting  taking  of«  d51. 
when  or  noi  requisite  to  obtain,  589* 

OFFICE  OF  PLEAS, 

hours  of  attendance  at,  in  Exchequer,  107, 

OFHCERS.    (See  Index,  Parts  IL  IV.) 

OFHCES  AND  DIGNITIES.    (See  Index,  Parts 
L II.) 

OFFICIAL  ASSIGNEE.    (See  Index,  Part  IV.) 

OMISSIONS.    See  JfTegularit^. 

Reg.  Gen.  of  M.  T.  3  W.  4,  respecting,  91,  62, 

74. 
when  deemed  irregularities,  id. 
how  to  be  taken  advantage  of,  21,  74^ 
when  void,  or  merely  irregular,  75,  2f7«  3Q4, 

311. 
when  process  void  in  consequence  of,  75,  S29, 

304,  311. 
when  irregular  and  consequence,  75,  S04b 
of  form  of  action  in  writ,  195. 
application  to  set  aside  for,  227. 
roust  be  made  in  due  time,  id. 

OPENING  SPEECHES, 

advantage  of,  on  trials  at  nisi  prias,  871,  67f • 

SeeTriaZ. 
right  of  counsel  to  begin,  876,  877. 

OPINION.    (See  Index,  Parts  IL  IlL) 
when  judges  differ  in,  10. 
course  pursued,  id, 
majority  must  concur  in,  id. 
usually  given  seriatim,  17. 
of  cooiuiel,  statement  of,  in  brief,  &53i. 

OPPOSING  BAIL.    See  BaiL 
form  of  affidavit  to  oppose,  383. 
mode  of  opposing,  385,  386. 

ORCHARDS  AND  GARDENS.      (See   Index, 
Part  L) 

ORDER  OP  PROOF, 

statement  of,  in  brief,  695.     See  Brief.     Triat 

ORDER  OF  REFERENCE.  (See  Index,  Pu  IlL) 

ORDERS.    (See  Index,  Parts  IL  IV.) 


ORDERS  OF  JUDGES,    See^ 

power  of  a  single  judge  to  make,  19. 

enactments  respecting,  10. 

what  judges  must  concur  in  making,  id. 

of  a  judge,  when  may  be  treated  as  a  nullity, 

32,  34. 
preferable  to  apply  to  Court  to  discharge  sane, 
32. 
^  unless  the  delay  prejudicial,  t^ 
'  of  judge,  how  enforced,  33. 
motions  to  set  same  aside,  id. 
cannot  be  enforced  by  attachment,  19, 35. 
otherwise,  if  made  a  rule  of  Court,  id. 
when  mbtequt^t  perfbrmauoe  of,  will  not  purge 

contempt,  id. 
costs  on  reversal  of,  when  allowed,  34. 
when  may  be  rescinded  or  tUtmLid,     i 
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ORDERS  OF  JUDGES-(contimMd.) 
if  acquiesced  in,  how  far  f  alid,  34. 
when  conclosiTe,  35. 
of  a  jadge  on  the  circuit,  45. 
iDoat  be  serfed  before  nine  o'clock  at  night,  110. 
two  summonaes  aecessarv  before,  561. 
casei  where  one  will  suffice^  id. 
reqoistteB  of,  566. 
forms  and  terms  of,  id, 
should  be  peremptory  and  not  conditional,  id. 

667. 
award  of  costs  in,  id. 
how  far  conclusive,  568. 
when  may  be  abandoned,  id. 
making  same  a  rule  of  Court,  id. 
how  to  bo  enforced,  246, 247, 569.    See  Attaeh- 

menu 
setting  same  aside,  569. 
for  particulars  of  demand,  613. 
consequences  of  plaintiff's  not  complying  with, 

617. 

ORIGINAL  DOCUMENTS, 

propriety  of  leaving  copies  of,  instead  of  origi- 
nals, 432. 
enforcing  inspcdioii  of,  433  to  436. 

ORIGINAL  WRITS, 

long  recital  of,  in  declaration,  prohibited,  453. 

OTHER  BUILDINGS.  (See  Index,  Part  L  171.) 

OUSTERS.    (See  Index,  Part  I.) 

OUTHOUSES.    (See  Index,  Parti.) 

OUTLAWRY.    (See  Index,  ParU  II.  IV.) 

OUTLAWRY,  PROCEEDINGS  TO.   (See  Index, 

Parts  U.  IV.) 
return  to  proceedings  in,  90. 
proceedings  to,  151,  396  to  405. 
enactment  of  2  W.  4»  c.  39,  respecting,  l5lj 

397. 
appointment  of  filacer  in  Exchequer,  151, 
teste  of  proceedings  in,  204. 
proceeding  to,  when  sheriff  cannot  distrainor 

serve  defendant,  299. 
writ  must  not  be  in  alternative,  id. 
when  writ  of  distringas  proper,  300. 

requisites  of  writ,  301. 
steps  to  be  taken  before  proceeding  to,  id. 
of  proceeding  to  outlawry  in  general,  396. 
observations  respecting,  id, 
when  may  be  issued,  td. 
when  may  be  set  aside,  id, 
on  what  terms,  397, 398. 
most  appear  and  put  in  bail,  td. 
proceeding  to,  now  more  expeditious,  id, 
proceeding  where  one   of  several  defendants 

abroad,  398. 
enactments  of  3  &  4  W.  4,  c.  42,  s.  7,  respect- 
ing, 398. 
plaintiff  may  proceed  against  those  resident  in 

England,  id, 
no  plea  in  abatement  for  nonjoinder  allowed, 

id. 
linless  verified  by  affidavit  stating  residence  of 

omitted  party,  399. 
substance  of  practice  as  altered  by  2  W.  4,  c, 

39,  s.  5, 399,  400. 
formerly  no  proceeding  to  outlawry  sustainable 

in  Exchequer,  399. 


OUTLAWRY— (wnttnwd.) 
now  otiierwise,  399. 

practice  on  serviceable  process,  321, 400  to  403. 
See  Distrif^^* 

reqwsitet  to  be  observed  on  attempting  to 
serve  writ  of  summons,  400, 401. 

of  the  writ  of  distringas,  400. 

requintes^of  affidavit  on  obtaining  distrin- 
gas, 401. 

differs  when  to  proceed  to  outlawry,  id, 

form  of  afiSdavit,  id. 

writ,  to  whom  to  be  directed,  402. 

time  between  delivery  and  return  to  writ, 
id, 

return  to  writ,  id, 

of  writs  of  exigent  and  proclamadon,  id, 

indorsements  on,  not  requisite,  152,  160, 
403,404,n.(e). 

should  be  filed,  403. 

irregularities  in,  must  be  objected  to  within 
'  reasonable  time,  id, 

on  bailable  process,  id, 

writ  of  capias  issues,  id, 

no  distringas  necessary,  id, 

requisite  of  sheriff's  return,  id, 

no  alias  or  pluries  writ  required,  404. 

when  writ  of  exiei  facias  may  issue,  id, 

must  be  returnable  in  term,  id,    . 

time  of  return,  id, 

allocatur  exigent,  when  necessary,  id, 

indorsements  on  writ  of  exigent,  id, 

writ  of  proclamation,  id, 
proceedings  in  joint  action,  where  one  a  pri- 
soner, 404,  405. 

OUTSTANDING  TERM.    (See  Index,  Part  IV.) 

OVERSEERS  OF  POOR.    (See  Index,  Pan  II.) 

OWNERSHIP.    (See  Index,  Part  U.) 

OYER,  618.    See  Dmimndwg  Oyer. 

OYSTER  BEDS.    (See  Index,  Parts  I.  It.) 


PANEL, 

duty  of  sheriff^  respectbg,  800. 
annexing  same  to  venire,  id. 
what  should  contain,  td. 

PAPER  BOOK.    See  Demurrer. 

objection  to,  when  or  not  waived,  521. 

PARAPHERNALIA.    (See  Index,  Part  II.) 

PARCENERS.    (See  Index,  Part  I.) 

PARENT  AND  CHILD.    (See  Ind.  Paris  I.U.) 

PARISH.    (See  Index,  ParU  I.  II.) 

PARKS.    (See  Index,  Part  I.) 

PARLIAMENT.    (See  Index,  Parts  I.  IV.) 

PAROL  CONTRACT.    (See  Index,  Part  I.) 

PARTICULARS  OF  DEMAND,  496. 
taking  out  summons  for,  611 . 
at  wluit  time  may  be  applied  for,  215,  611. 
should  be  before  appearance,  id, 
no  affidavit  leqoisite,  6U. 
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PARTICULARS  OF  DEMAND-^MiKimiitL) 

when  improper  to  apply  for,  612. 
origin  of  oraeiing  particulars,  uf. 
general  regulations  respectinff,  id* 
when  to  accompany  declaratipn,  id.  613. 
costs  for,  when  not  allowed,  613,  614. 
consequences  of  not  detivering  them,  613, 617. 
copy  of,  when  to  be  annexed  to  record,  613. 
when  an  order  for,  may  be  obtained,  id. 
power  of  judge  to  order,  in  all  cases,  id, 
when  judge  will  refuse  order  for,  614. 
giving  defendant  notice  when  they  eiceed  three 

folios,  u£. 
requisites  of  particulars  of  demand^  td.  615. 
forms  of,  616. 
consequence  of   plaintiff  not  complying  with 

order  for,  617. 
prescribed  time  of  pleading  after  delivery  of^ 

618,  702. 
sUtement  of,  in  brief,  850.    See  Brirf. 

PARTICULARS  OF  SALE.    (See  Ind.  Part  I.) 

PARTNERS.    (See  Index,  Part  m.) 

PARTNERS  IN  TRADE.    (See  Ind.  Parts  L  U.) 

PARTNERSHIP.    (See  Index,  Part  IL) 

PART  OWNERS.    (See  Index,  Pftrt  IV.) 

PARTITION.    (See  Index,  ParU  L  IV.) 

PART  PAYMENT.    (See  Index,  Put  UI.) 
when  to  be  admitted  in  declaration,  472. 

PART  PERFORMANCE.    (See  Index,  Part  II.) 

PARTY  AGGRIEVED.    (See  Index,  Part  HI.) 

PARTY  TO  ACTION, 

who  to  be  considered,  125  to  130. 

PARTY  WALL.    (See  Index,  Part  I.) 

PASSENGER.    (See  Index,  Part  II.) 

PASTURES  ON  COMMON.    (See  Ind.  Pt  I.) 

PATENTS.    (See  Index,  Part  II.) 

PAYMENTS.    (See  Index,  Parts  L II.) 

PAYMENT  OF  COSTS.    See  AttBekwmt. 
enforced  by  attachment,  602. 
when  recoverable  by  action,  tcL 

PAYMENT  OF  MONEY, 

sUtement  in  rule  nisi,  to  whom  to  be  made,  682. 

PAYMENT  OF  MONEY  INTO  COURT, 

enactments  respecting,  684  to  686. 

genera]  reflations  thereon,  687, 688. 

when  advisable,  684. 

in  what  actions  allowed,  id.  685. 

not  allowed  formerly  where  damages  uncertain,  id. 

but  power  of,  greatly  extended,  685. 

enactment  respecting  torts,  686. 

salutary  efiect  of  this  enactment,  id. 

to  be  pleaded  specially,  687. 

prescribed  plea  of,  688. 

prescribed  replication  to  such  plea,  689. 

rule  or  order,  when  necessary,  id, 

decLuons  on  form  and  requisites  of  such  plea,  id. 

conaequtnces  of  paying  mon^  into  Courts  689. 


PAYMENT    OF   MONEY   INTO    GOURX^ 

(  continued, ") 

time  of  payine  into  Court,  689. 
proceedmgs  tnereon,  690. 

PEACE,  BILLS  OF.    (See  Index,  Put  IV.) 

PEACE  OFFICERS.    (See  Index, Part  IL) 

PECULIARS,  COURT  OF.    (See  Ind.  Pt.  rV.> 

PECUNIARY  INTEREST.    S»  Jntemt. 

compelling  witness  to  giveendtaoa  agniHt,  81 1. 

PEDIG  REE.    (See  Index,  Put  L) 

PEERS.    (See  Index,  Part  I.) 
privily  of,  from  arrest,  329. 

PENAL  ACTION, 

single  judge  cannot  aatboine  mwnwimidiiiy  of, 
24. 

staying  proceedings  in,  629. 
compoundbg  of,  693. 

PENAL  STATUTES.    (See  Index,  Fiiito  L  IL) 

PENALTIES.    (See  Index,  Pan  IL) 

PENALTY.    (See  Index,  Part  m.)' 

PEREMPTORY, 

meaning  of  term,  1 12. 

PEREMPTORY  PAPER, 
of  Practice  Court,  17. 

PEREMPTORY  UNDERTAKING, 

when  may  be  enlarged,  793. 

PERFORMANCE,  SPECIFIC.    (See  Ind.  PL  I.) 

PERJURY.    (See  Index,  Puts  ILUL  IV.) 
Court  will  not  set  aside  appeaiaaee  on 
of,  218. 

PERMIT.    (See  Indtt,  Part  IL) 

PERMITTED  NUISANCES.    (See  lad.  PL  IL) 

PERPETUITY.    (See  Index,  Put  L) 

PERSONS.    (See  Index,  Put  L) 

PERSONAL  ACTIONS.    (See  Uei,  FUt  IL) 
rules  afiecting  forms  of,  63. 
writ,  commencement  of,  150. 
act  of  2  W.  4,  c.  39,  respediag.  63,  IfiOi 

PERSONAL  INJURY, 

right  of  ooonsel  to  bqpn  in  actinoa  fv,  873, 874. 

Se^TrioL 

PERSONAL  LIBERTY.    (See  Index,  FUt  I.) 
PERSONAL  PROPERTY.    (See  Ind.  PL  L  U.) 

PERSONAL  RIGHTS  TO  POSSESSION.    (See 
Index.  Put  I.) 

PERSONAL  SECURITY.    (See  Index.  FUt  L) 

PERSONAL  SERVICE.    See  Mmm  PrMsik  Smi- 
mofij.  JpfMormce.   Dittrm. 
of  copy  of  writ  reauisite,  260, 261, 863. 
1.  of  what  copy,  260. 
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copy  must  oe  enci,  :60u. 
what  deviation  allowed,  261. 

2.  by  whom  to  be  served,  262. 

3.  on  whom  to  be  served,  263. 
personal  service  requisite,  id. 
conseauences  of  serving  wrong  person,  264. 

4.  time  of  service,  id, 

5.  place  of  service,  265. 

6.  mode  of  service,  266  to  271. 

7.  indorsement  of  time  of  service,  271. 
form  of  indorsement,  id, 

8.  of  non  est  inventus,  td. 
form  of,  id, 

9.  proceedings  by  defendant  on,  272. 
10.  when  personal  service  disputed,  id, 

affidavit  of,  289. 

requisites  of  affidavit,  id,  to  291. 

forms  of  affidavits,  id, 
lequisite  endeavours  to  serve  before  proceeding 

by  distringas,  301.    See  Distringas, 
of  rules  nisi  when  or  not  requisite,  584  to  586. 
ivhat  deemed  personal  service,  584,  585. 

PERSONALTY.    (See  Index,  Part  I.) 

PERUSAL  OF  WARRANT*    (Seelnd.  Pt.  IIL) 

PETITION.    (See  Index,  ParU  IIL  IV.) 

PETITIONING  CREDITOR.    (See  Ind.  Pt.  IV.) 

PETITION  OF  RIGHT.    (See  Index,  Part  IV.) 


PETTY  OBJECTIONS, 

when  advisable  to  waive,  77. 

PEWS.    (See  Index,  FarU  L  IV.) 

PHYSIC  AND  NATURAL  PHILOSOPHY.  (See 
Index,  Part  lU.) 

PICTURES.    (Sec  Index,  Part  II.) 

PIGEONS.    (See  Index,  Parts  I.  lU.) 

PILOTAGE.    (See  Index,  Part  IV.) 

PLACE, 

statement  of,  when  material,  471. 

PLAINTIFF.    (See  Index,  Part  III.) 

suggested  queries  to,  before  action,  120  to  123. 

who  to  be  plaintiff  considered,  125. 

indemnity  to  nominal  plaintiff,  127. 

form  of  bond  to  indemnify,  128. 

form  of  letter  accompanying  bond,  128, 

when  plaintiff  should  or  not  arrest  defendant, 

137  to  139. 
name  of,  in  writ,  199, 211,  257. 
character  in  which  plaintiff  sues,  200. 
issuing  writs  by,  in  person,  211,  257. 
forms  of  indorsement,  id, 
entering  appearance  for  defendant  sec.  stat.  288 

to  2S6.    See  Appsaranee, 
preparing  brief  for,  on  trial,  847.    See  Brief. 
statement  of  claims  of,  by  cooasel  in  speech, 

881  to  884. 

PLAINTIFF'S  ATTORNEY, 

indorsement  of  name  of,  on  writ  of  summons,  257 

PLANS, 

statement  and  utility  of,  in  brief,  852. 


PLAY.    (See  Index,  Part  IH.) 

PLEA, 
introdattory  observations  respecting,  694. 

I.  Instructions  for  plea,  695,  117  to  125,  429 
to  431. 

II.  Doty  of  defendant's  attorney  as  to  plea  and 
defence,  697. 

when  must  follow  instructions  of  client, 
697,  698. 

Mrhat  defence  or  plea  may  be  pleaded  or 
advanced,  698. 

when  advisable  to  plead,  699. 

when  to  suffer  judgment  by  default,  id. 

occasional  conduct  on  behalf  of  a  defend- 
ant collateral  to  pleading,  id, 

III.  Tiroes  of  pleading.  499  to  501,  700. 

imparlances,  how  far  abolished,  700. 
are  so  in  personal  actions,  id, 
though  not  in  real  or  mixed  actions,  id, , 
suggestions  on  record  in  lieu  of  entry 

of,  700,  701. 
suggested  statement  of  a  death,  &c. 

since  last  pleading,  701. 
usual  times  of  pleading,  499  to  501,  701. 

time  how  reckoned,  702. 

plea  in  bar,  id, 

in  abatement,  id, 

after  delivery  of  particulars,  id. 

in  cases  of  prisoners,  703. 

before  what  hour  at  night  to  be  de- 
livered, id, 

IV.  Of  obtaining  further  time  to  plead,  703. 
in  bar,  id, 

in  abatement,  when,  id, 
when  given  to  plead  iu  bar,  628,  704. 
length  of  time,  and  on  what  terms,  704. 
time,  how  calculated,  id. 
order  for,  how  obtained,  704,  705. 
form  of  summons  for,  705. 
comprehensive  form  of  order  thereon,  id. 
meaning  of  words  **  usual  terms,'*  id, 
construction  of  terms  "  pleading  issnably," 

id. 

what  such  a  plea,  or  not,  705  to  707. 
rejoining  gratis,  708. 
taking  short  notice  of  trial,  709. 
time  in  order,  how  construed,  710. 
how  soon  plaintiff  may  sign  judgment  for 
want  of  a  plea,  id, 

V.  Practice  as  to  pleai,  id. 
taking  declaration  out  of  office  when  filed,  id, 
practice  relating  to  pleas  in  abatemsnt,  711. 

enumeration  of  statutes  affecting  them, 

711,712. 
time  of  swearing  affidavit  in  support 

of,  712. 
time  of  pleading  such  plea,  712,  713. 
where  further  time  granted,  713. 
how  to  be  intituled,  id. 
commencement  of,  id, 
general  regulations  respecting,  id, 
form  of  plea  in  abatement,  id. 
form  of  affidavit  thereto,  714. 
Of  pleas  in  bar,  id, 

forms  and  requisites  of,  in  general,  id, 
1.  The  titie  or  date,  716. 

general  regulation  respectbg, 
id. 
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VLEk-^Cimtinued.) 

2.  Marginal  title  of  cause,  716. 

3.  Intx^action    or    commence- 
meat,  id» 

general  regalationt  respect- 
ing, 716, 717. 

4.  Body  of  plea,  718. 

general  requisites  of,  id, 

5.  'Conclusions,  719,  720. 
6*  Signature  of  counsel,  7t0. 

when  or  not  requisite,  720, 

7«1. 
general  regulations  respect- 
ing, id. 
delifery  of  plea.  111,  7(1. 
of  waiving  or  adding  a  plea,  7S{. 
of  pleading  de  not o  to  amended  deda- 
tion,  73S. 

VI.  Wliat  plea  may  or  most  be  pleaded,  id» 

what  facts  must  be  traversed,  id, 
what  pleaded  particularly,  id, 
special  plea  when  necessary,  id, 
aJJegatlon  in  commencement  of  declaration 

cannot  be  traversed,  id* 
denial  of  character  or  right  roust  be  pleaded 

specially,  id, 
general  regulations  and  dedsions  relating 
to  pleas,  724  to  729. 

I.  Assumpsit,  724  to  72d. 
n.  Covenant  and  debt,  726. 
III.  DeUnuc,  727. 
rV.  Incase, id. 
V.  Trespass,  728. 
of  sham  or  false  pleas,  729. 
pleas  of  judgment  recovered,  730. 
general  regulation  respecting,  id, 

VII.  Of  pleading  several  pltat,  731. 

double  pleat  when  allowed,  id, 
how  to  obtain  leave  to  plead  the  same,  id, 
mode  of  application,  when  necessary,  732. 
general  regulations  respecting,  731, 732. 
when  summons  unnecessary,  733. 
instances  enumerated,  id, 
practice  as  to,  when  necessary,  id, 
delivery  of  abstract,  id. 
judge's  indorsement  on  summons,  id. 
what  double  pleas  allowed,  734  to  737. 
instances  when  disallowed,  736, 737. 

VIII.  Of  applications  to  set  aude  pleas,  737. 
when  may  be  made,  id. 

IX.  Of  teveral  defendants  joining  or  separating 
in  their  pleas,  737, 738. 
Froctedings  to  compel  defemdtmt  to  plead,  497  to 
608. 

1.  Notice  to  plead,  498  to  502.     See  Notiee 
to  plead* 

taUng  advantage  of  irrpgularity  in,  520. 

2.  Rule  to  plead,  502  to  504.    See  Rule  to 
plead* 

irregularity  in,  520. 

3.  Demand  of  plea,  505  to  508«    See  2>€fiiaiu2 
of  Plea. 

irregularity  un,  520. 
ascertaining  time  of.  111* 
waiver  of,  526. 
proceedings  between  declaration  and  plea,  609  to 

646. 
of  payment  of  money  Into  Court,  688. 
replication  theretOi  id. 


FI«EA--(c0fUtfitt«d.) 

of  flatter  arisine  pending  suit,  748. 
form  of  plea,  after  last  j^eading  in  banc,  749. 
affidavits  of  its  truth,  i4. 
of  puis  darrien  coiituuanoe,  748. 
judgment  for  want  of,  cannot  be  signed  on  a  Son- 
day,  105. 
Sunday,  when  included  in  rule  to  pleads  id. 

PLEADER, 

stating  opinions  of,  in  brief,  853. 

PLEADINO.    (See  Indei,  ParU  I.  n.  lU.) 

PLEADING  ISSUABLY, 
construction  of  term,  706. 
what  such  a  plea,  id. 

PLEADINGS,  RULES. 

discretionary  jurisdiction  of  judge  to  alter,  33, 35. 
new  rules  affecting,  59,  62,  63. 
authority  to  judges  to  alter  form  of,  63. 
between  10th  Aug.  and  24th  Oct.,  96, 97, 100. 
time  for,  when  it  expires,  97. 
how  to  be  intituled,  1 13. 
knowledge  of,  essential  to  attomies,  4St,  431. 
chronological  statement  of  rules  affectiDg,  451 

to  461. 
influenced  by  consideration  of  costs,  486. 
observations  on  new  rules  of,  487. 
redudog  length  of,  by  consent,  642. 
statement  of,  in  brief,  847, 848.    Sec  firicf. 
considering  sufficiency  o^  before  trial,  849. 
copv  of,  forjudge  on  trial,  850. 
deviations  from  rules  of  pleading,  how  to  be 

taken  advantage  of,  461. 
deemed  irregularities,  id. 
cannot  be  demurred  to,  461,  462. 
bow  hx  imperative  on  a  judge  at  chambers  or 

nbi  prius,  486. 
observations  on  effect  of,  487. 
impolicy  of  non-observanoe  of,  id. 
affecting  pleas,  724  to  729. 

PLEDGES, 

entry  and  statement  of,  discontinued,  455,  473. 

PLENARY  CAUSES.    (See  Index,  Part  IV.) 

PLOUGH  BOTE.    (See  Index,  Part  I.) 

PLURIES  WRIT, 

issuing  of,  into  another  county,  217. 
form  of,  218. 

POACHING,  NIGHT.    (See  Index,  ParU  I.  D.) 

POINTS  OF  LAW, 

stating  observations  on,  in  brief,  853,  885. 

POISONING.    (See  Index,  Part  I.) 

POLICE.    (See  Index,  Part  n.) 

POLICY  OF  INSURANCE, 

statement  of  interest  of  parties  in  dedaralkm, 

459,  472. 
when  may  be  in  the  alternative,  459,  472. 

PONDS,  WATERCOURSES,  RIVERS,  WATEB^ 
FISH.    (See  lodex^  Part  I.) 
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POOIl-RATE.    (See  Index,  Parts  n.  IV.) 

PORTS  AND  HARBOURS.    (SeeIndez,Pt.I.) 

POSSESSIO  FRATIS.    (See  Index,  Part  I.) 

POSSESSION.    (See  Index,  Parts  I.  II.  III.  IV.) 

POSTEA, 

Coart  in  banc  will  not  alter,  41. 

application  must  be  made  to  judge  who  tried,  id. 

POSTMASTER  GENERAL.  (See  Index,  Pt.  II.) 

POSTPONING  TRIAL, 

propriety  of  doing  so,  870,  87 1« 

POWER.    (See  Index,  Part  I.) 

POWER  OF  ATTORNEY.  (Sec  Index,  Part  II.) 

PRACTICE.    (See  Index,  ParU  II.  III.) 

of  the  Courts,  how  regulated,  49  to  88. 
1.  Introductory  observations  in  general,  49. 

practical  mode  of  conducting  suit  should  be 

the  same,  id. 
want  of  simplicity  in  new  rules,  itU 
when  should  be  altered,  49, 50. 
authority  of,  before  1 W.  4,  c.  70, 50. 
1.  by  general  sUtntes,  50  to  59. 

3.  by  express  written  rules,  50  to  53. 
S.  by  prior  decisions,  50,  55. 

4.  by  usage,  id. 

1.  Practice,  how  regulated  by  statutes,  50  to  59. 

when  ambiguous  construction  of,  differs,  50. 

not  so  when  dear  and  peremptory,  id. 

contrarieties  in  decisions  respecting,  50,51. 

when  judge  no  discretionary  power  over  ir- 
regularities, 51,  54. 

Otherwise  when  deviation  from  rule  of 
Court,  51,  54. 

why  inexpedient  to  prescribe  rules  of  prac- 
tice  by  statute,  51. 

judges  should  have  power  to  alter  or  mo- 
dify, id. 
9,  How  regulated  by  express  rules,  59  to  55. 

decisions  of  judges  in  House  of  Lords  as  to, 
59. 

in  discretion  of  Court  to  make,  id. 

propriety  of,  cannot  be  discussed  in  House 
of  Lords,  id, 

this  though  made  in  Court  abroad,  id. 

when  Lo^  Chancellor  may  alter  practice  in 
Chancery,  id. 

and  commit  for  disobe^g  sucb  order,  id. 

no  action  for  the  lalse  imprisonment,  53. 

same  principle  applies  to  the  other  judges, 
id. 

introduction  of  general  rules  regulating 
practice  of  all  the  CourU,  id. 

distinction  between  statute  and  mere  rule 
of  Court,  54. 

when  devUtions  from,  may  be  amended  or 
not,  54. 

discretionary  jurisdiction  of  judges  in  this 
respect,  td. 
3.  By  decisions,  and  effect  thereof,  55. 

are  generally  upon  construction  of  a  sta^ 
tnte,  id. 

when  intention  of  legislature  clear,  con- 
trary decisions  ought  not  to  counteract 
that  intention,  id* 


PRACTIC£^(oimltiiitfd.) 

otherwise,  when  ambiguous,  55« 
decisions,  when  preferred,  id. 
4.  By  usaee,  and  effect  thereof,  55, 56. 
may  be  termed  the  common  law,  55. 
judges  may  alter,  id. 
should  be  strictly  adhered  to,  56. 
or  change  would  mislead,  id, 
cannot  prevail  against  explicit  act  of  parlia- 
ment, id* 
objections  to  oonventional  practice,  id. 
former  objectionable  practice  in  Exchequer, 

id, 
former  inconveniences  in  process  and  prac- 
tice remedied,  57. 
Alterations  by  recent  acts  and  rules,  id, 
enactment  of  1  W.  4,  c  70,  s.  11,  id* 
empowers  judges  to  make  rules,  id. 
what  number  must  cojocnr  in  making, id. 


»  By  general  rules,  58. 
of  IV        " 


Trinity  Term,  1831,  id. 
of  Hilary  Term,  1839,  id. 
of  Easter  Term,  1839,  id, 

4.  Alterations  by  subsequent  statutes,  59. 

enumeration  of,  59,  60. 
particularly  by  9  W.  4,  c.  39,  60. 

5.  Bv  general  rules  founded  on  9  W.  4,  c.  39,  61 . 

of  Mich.  T.  1839.  61.    Process, 
of  HU.  T.  1833,  69.        Evidence, 
of  HU.  T.  1834,  id.         Pleading. 

6.  Considerations  of  present  practice,  64. 

consequent  improvement  in,  id. 

powers  to  judges  to  continue  ameliorations  in, 

id. 
in  what  respects  objectionable,  64,  65. 
general  consequences  of  recent  alterations,  65. 
extended  power  of  a  single  judge  by,  66. 
operation  of  old  rule  when  contrary  to  recent 

one,  66, 67. 
instance  where  practice  of  Court  differs,  67. 
suggestions  to  rectify  dissimilarity,  id. 
consequences  of  the  judges  conferring,  id. 
uniformity  in  practice  secured  thereby,  67, 
68. 

7.  Why  exact  observance  of  fixed  practice  exacted, 

68. 
deviations  from,  set  aside  for  inegularity,  id, 
but  do  not  render  process  void,  68,  69. 
defect  in  system,  to  whom  attributable,  69. 
discretionary  power  of  judges  exercised  libe- 
rally, id. 
will  make  practitioner  pay  cost  of  mistakes,  id. 
strict  observance  of  prescribed  forms  essen<* 

tial,  id. 
consequences  of  deviations,  id, 
must  be  objected  to  in  due  time,  id* 
Court  will  ffve  effect  to  objection,  id, 
though  deviation  trifling  and  will  not  mis* 

lead,  id. 
instances  of  deviations,  69  to  71. 
when  Court  will  overrule  objection,  71. 

8.  Inconveniences  Itom  distinction   between  per- 

emptory and  directory,  79. 

confusion  in  decisions  resoltbg  therefrom,  id. 

when  merely  directory  onussion  will  not  vi- 
tiate, id. 

instances  of  deviations,  79,  73. 

9.  Recent  rule,  that  omissions  shall  be  deemed 

irregularities,  74. 
subsiaooe  of  role,  id. 
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PRACTICE— (conttrmerf.) 

distinctions  between  acts  void  or  merely  irre- 

golar,  75. 
proceedings  wlien  void,  end  conseqoeiice,  id* 
when  irregular,  and  conseqaence,  id. 

10.  Breach  of  sood  faith  in,  and  consequence,  76. 

Court  will  set  aside  judgment  against,  id. 
will  not  impose  terms  on  defendant,  id. 
when  costs  of  application  allowed,  id. 

11.  Whether  imperative  or  discretionary  in  Court 

or  judge  to  set  aside  proceedings,  id. 
is  imperative  when  irregularity  clear,  id. 
may  refuse  costs  of  application,  id. 
if  refused,  caimot  afterwards  be  recovered  as 

special  damages,  id. 
It,  Why  advisable  not  to  take  trifling  objections,  77. 
judges  condemn  such  objections,  77,  79. 
are  injurious  to  client's  interest,  77. 
though  knowIedg9of  technicalities  es8ential,t<f. 
should  not  demur  to  defect  in  form,  id, 
petty  objections  should  be  waived,  id. 
consequences,  when  taken,  77,  78. 
may  be  taken  if  arrest  vexatioas,  78. 
increase  of,  in  Practice  Court,  79. 
enactment  of  7  G.  4,  c.  37,  s.  49,  respecting, 

id. 
costs  on,  sometimes  disallowed,  id. 
should  not  be  taken  nCiless  opponent  mislead, 

&c.  80. 
suggestions  respecting,  id. 
suggested  notice  of,  before  summons,  &c.  id. 
allowance  of  costs  if  irregularity  persisted  in, 

id. 
13*  Discretion  of  Court  or  judge  over  interlocutory 

costs,  80  to  Qt.    See  Costs. 

14.  Practice  of  Court,  bow  proved,  89. 

usual  course  in  the  superior  Courts  at  West- 
minster, id. 
by  certiorari  to  judge  of  inferior  Court,  8S. 
who  makes  his  return,  id. 
accuracy  of,  when  disputed,  id. 
practice  of  Ecclesiastical  Court,  how  proved,  id. 

15.  Simplicity  in  practice  of  superior  Coorts,  id. 

16.  Summary  of  the  ordinary  proceedings  in  au  ac- 

tion, id. 
course  of,  enumerated,  83  to  85. 

17.  Irregularities  and  collateral  proceeding  in  a  suit, 

85. 
may  arise  in  every  stage  of  a  suit,  id* 
bow  taken  advantage  of,  id, 
in  practice,  id, 
in  pleading,  id, 
other  occasional  proceedings,  86. 

18.  Proceedings  of  less  frequent  occurrence,  id, 

enumeration  of,  id. 

19.  Practical  proceedings  peeuUar  to  one  Court,  id, 

what  in  King's  Bench,  id, 
in  Common  Pleas,  id* 
in  Exchequer,  id, 
to.  Difference  between    practice  at  law  and  in 
equity,  87,  88. 
at  law  defendant  no  intimation  of  cause  of  ac- 
tion before  appearance,  87. 
process  merely  describes  form  of  action,  id. 
enactments  of  £  W.  4,  c.  39.  respecting,  id. 
no  intimation  of  claim  until  declaration,  id. 
when  defendant  may  obtain  particulars  be- 
fore appearance,  id. 
practice  in  equity  different,  87, 88. 
no  process  for  appearance  until  bill  filed,  8 


PRACTICE-^(e9ii<iJWMr.) 

in  equity  no  arrest  of  defendttit,  88. 
except  in  instance  of  ne  exeat  regno,  id, 
at  law  disputed  focts  tried  by  a  jaij,  tf. 
in  equity  judge  decides,  id. 
or  directs  issue  to  be  tried,  and  fikta  de» 
cides,  id. 

PRACTICE  COURT, 
constitution  of,  IS. 
business  transacted  before.  It  to  14. 
former  practice  respecting,  19« 
enactments  respecting.  It,  IS. 
sits  apart  from  the  Court  in  bane,  14s 
course  and  time  of  sitting,  id. 
where  bolden  in  K.  B.  15. 
in  C.  P.  id. 
in  Exchequer,  uL 
sometimes  called  the  Bail  Court,  id* 
opeiatioQ  of  11  Geo.  4k  and  1  W.  4^  cfO,  M 10^ 

juriidiction  of,  id* 

proceeding  in,  id. 

one  judge  only  presides,  id. 

bail  added  and  justified  in,  id* 

motions  heard  and  dedded  in,  id* 

rules  and  orders  made,  id. 

decisions  of  Exchequer,  id. 

matters  of  practice  determined  there,  15, 16. 

motions  for  wriu  of  mandamus,  &e.  grunted,  I6w 

though  cause  shown  in  fdl  Court,  id. 

course  when  judge  doubu  propriety  of  fnuilnig 

rule,  i^. 
at  instance  of  judge,  motioiis  re-Jieud  in  foil 

Court,  id* 
single  judge's  demsion  conclusive,  id* 
which  differs  from  practice  at  ehambeis,  id* 
enactment  in  interpleader  act,  id. 
when  single  judge  ought  not  to  act,  id* 
common  paper  of,  17. 
peremptory  paper  of,  id. 
limited  expediency  of  thb  Court,  id. 
observations  respecting,  18. 
decisions  of,  preferable  to  those  of  a  judge  at 

cbamben,id. 

PRAECIPE, 

form  and  requisites  of,  considered,  220, 221. 
forms  of,  for  writ  of  summoos,  221,  260, 346L 

for  capias,  221,  346. 

for  concurrent  capiat,  221. 

for  distringas,  310. 

PRAYER  OP  JUDGMENT, 
when  unnecessary,  743. 
form  of,  744. 

PRECAUTIONARY  MEASURES.    (8eelDd«x. 
Part  II.)  ^ 

PRECAUTIONARY  PROCEEDINGS.  (See la- 
dex.  Part  IIL) 

PRECEDENTS.  (See  Index,  Parts  I.  IIL) 
PRECLUDI  NON, 

when  or  not  necessary  in  replkatioo,  743. 

PRECOGNITION  OF  WITNESSES, 
law  of  Scotland  respecting,  823  to  825. 

PREPARING  DECLARATION, 
costs  of,  ^hen  allowed,  A¥K  441. 
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PREFERENCE.    (See  lodei.  Part  n.) 

PRELIMINARY  STEPS.     (8m  iIm  Index,  Part 

IL) 
when  neceiniy  beibre  commenoement  of  action, 
114  to  139. 

I.  Of  retainer  of  attorney,  114.    See  Badner, 

expediency  of,  114. 
'  formeriv  practice  to  file,  id. 
shoald  be  in  writing  and  explicit,  IVk 
form  of,  116. 

II.  How  to  obtain  proper  inttmctiona  to  sne  or 
defend,  117. 

•bould  be  obtained  in  first  inatanoe,  id, 

doty  of  attorney  in  thia  respect,  1 18. 

minute  inquiry  essential,  td. 

instructions  to  sue,  id. 

suggested  form  of  instructions,  180  to  1S3. 

the  like  to  defend,  If  4. 
m.  Of  oonsiderio^   instructions,  &c.  before 
commenceing  action,  1S5.    (And  Index  to 
Part  UI.) 

IV.  Who  to  be  plaintiff  or  defendant,  115. 
difficulties  attending  selection  of,  id. 
care  to  be  observed  respecting,  1S6>  197. 

V.  Of  obtaining  authority  to  use  party's  name, 

indemnity  to  such  party,  id. 
form  of  bond  to  inderonifVf  1S8. 
form  of  letter  accompanymg  bond,  id. 
essential  to  obtain  previous  leave,  lt9. 
when  wife  separated  from  husbaiul,  id. 
indemnity  to  husband  from  costs,  id, 
in  cases  w  executors,  1S9. 
of  assignees  or  trustees,  129,  ISO, 
of  parties,  129> 

VI.  Of  the  form  of  action  to  be  observed,  IflO. 
knowledge  of,  essential,  itU 

judicious  choice  of,  when  several  allowed, 
ISO,  131. 

will  depiend  on  the  fects,  130. 

of  the  several  forms  of  actions,  130, 131. 

formerly  not  necessary  to  decide  till  declar- 
ation framed;  131. 

must  now  be  stated  in  process,  id. 

VII.  Of  taking  counsel's  opinion,  id* 
attorney's  doty  in  takmg,  131, 132. 
protects  him  if  properly  taken,  132. 
suggested  form  of  case  for  counsel's  opinion, 

id,  in  note. 

VIII.  Of  retaining  counsel,  id,  and  ante,  vol.  ii. 
71,322. 

when  expedient  to  retain,  132. 
fee  to  be  given,  132, 133. 
when  requisite  to  renew,  133. 
form  of  retainer,  134. 

IX.  Of  attorney's  letter  before  action,  id, 
expedient  to  write,  id, 

what  it  should  contaui,  135. 
fee  allowed  for,  135, 136. 
form  of  letter,  136. 

X.  Whether  or  not  to  anest  defendant,  137. 

reasons  for  not  arresting,  137, 138. 
reasons  for  arresting,  138,  139. 

XI.  Bubjects  to  be  considered  by  an  attorney 

for  a  defendant,  139. 

PREMISES.    (See  Index,  Part  I.) 
PREMIUM.    (See  Index,  Part  III.) 


PREPARING  FOR  TRIAL. 

i.  Final,  exabtnation  of  witnesses,  6cc.  839. 
See  Witneu,    Evidenee, 

1.  Hpw  to  be  examined,  839. 
|Jittilty  of  examination,  840  to  842. 

2.  releasing  or  removing  interest  of  wit- 
ness, 842. 

3.  consideration  of  character,  &c.  of  wit- 
ness, 843. 

4.  instroctions,  &c  to  witnesses  when  or 
not  proper,  id, 

5.  conduct  of  witnesses  before  trial,  845. 

6.  the  like  pending  or  after  trial,  id.    See 
Trial. 

n.  Of  the  brief  in  general,  847  to  864.    See 

firi^. 
in.  Of  delivering  brief,  863,  864. 

IV.  Of  consultation  before  trial,  864,  865.  See 
ConnUtation, 

V.  Of  discoveries  before  trial,  865. 

communicating  same  to  counsel,  id, 

PREROGATIVE.    (See  Index,  Part  I.) 

PREROGATIVE  COURT.  (See  Index,  Part  IV.) 

\ 

PRESCRIBED  FORMS, 
easential  to  observe,  69, 71. 
consequences  of  deviation  from,  id, 
departure  from,  when  allowed,  71. 

PRESCRIPTION.    (See  Index,  Part  I.) 

PRESENTMENT.    (See  Index,  Parts  I.  IV.) 

PRESENTS.    (See  Index,  Part  I.) 

PRESEJIVES.    (See  Index,  Part  I.) 

PRESUMPTION.    (See  Index,  Part  II.) 

PREVENTIVE  REMEDIES.    (See  Index,  Parts 
I.  II.) 

PRICE.    (See  Index,  Part  U.) 
PRIMA  TONSURA.    (See  Index,  Part  I.) 
PRINTER.    (See  Index*  Part  III.) 
PRIOIUTY  OF  POSSESSION.    (See  Ind.  Pt  I.) 
PRISON  BREAKING.    (See  Index,  Part  II.) 

PRISONER.    (See  also  Index  Part  II.) 
tranefer  of,  to  *heriiF,  48. 
declaring  against,  62,  444,  469. 

number  of  copies  of  declaration,  490. 
time  for  pleading  of,  62. 
awde  of  detaining,  under  2  W.  4,  c.  39, 151. 
form  of  writ  of  detainer  of,  156. 
proccedinp  against,  by  writ  of  detainer,  392  to 

394^    See&iBiab-* 
proceedings,  to  outlawry  where  one  defendant  a 

priionei;.404,40ft. 
right  of,  to  be  superseded  when  waived,  522. 
one  summons  tot  discharge  of,  only  occcssaiy. 


time  or  pleading  by,  7t)3. 
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PRIVATE  DOCUMENTS, 

iDspecUon  of,  bow  obtained,  619, 433  to  435. 
previous  application  before  Bummons  requisite, 

619. 
Reg.  Gen.  H.  T.  t  W.  4,  reg.  lOf ,  respecting 

Court  rolls,  619. 
rule  for  inspection  of,  wben  nisi,  620. 

PRIVATE  INJURIES.  (See  Index,  Parb  I.  IV.) 

PRIVATE  REMEDIES.    (See  Index,  Part  I.) 

PRIVATE  RIGHTS    (See  Index,  Part  I.) 

PRIVATELY  STEALING  FROM  PERSON. 
(See  Index,  Part  I.) 

PRIVILEGE  FROM  ARREST, 

what  persons  are  so,  329,  331. 

PRIVITY  OF  POSSESSION.  (See  Index,  Part 
L) 

PRIVY  COUNCIL, 

cannot  review  or  alter  a  rule  or  order  of  inferior 
Court  abroad,  52. 
PRIZE.    (See  Index,  Part  I.) 

PRIZE  COURT.    (See  Index  Parts  H.  IV.) 
PRIZE  HGHT.    (See  Index,  ParU  I.  II.) 

PROBABLE  DEFENCE, 

statement  of,  in  brief,  wben  anticipated,  ^853, 
858. 
PROBATE.    (See  Index,  ParU  II.  IV.) 

PROCEEDINGS. 

number  of  judges  to  give  validity  to,  6. 

when  discretionary  in  judge  to  set  aside,  76. 

when  imperative,  id. 

summary  of,  when  action  regular,  83, 84. 

some  proceeding  of  less  frequent  occurrence,  86. 

peculiar  to  three  superior  Courts,  id. 

difference  between,  in  law  and  equity,  87. 

exceptions  as  to,  between  10th  Aug.  and  24tb 
Oct.  96. 
PROCEEDINGS   BEFORE  JUSTICES.     (See 
Index,  Part  III.) 

PROCEEDINGS  BETWEEN  RETAINER  AND 
COMMENCEMENT  OF  LTnGATION.  (See 
Index,  Part  IIL) 

PROCEEDINGS  IN  AN  ACTION, 

amendment  of,  after  notice,  529,  530, 534. 

1.  enumeration  of  the  regular  ones,  421. 

of  the  different  warnings,  422. 

2.  of  occasional  proceedings,  423, 424. 

3.  of  defective  or  irregular  proceedings,  425, 
426. 

4.  modes  of  proceeding  relative  to  each,  426. 

5.  enumeration  of  the  principal  recent  altera^ 
tions  and  improvements,  427,  428. 

to  compel  defendant  to  plead,  497  to  508. 
between  declaration  and  plea,  609  to  646. 
the  like  when  defendant  no  defence,  659 

to  681. 
the  like  when  defendant  admits  action  in 

part,  684. 
bill  in  equity  to  rettrain,  627. 

PROCESS.    See  Uteme  Proem. 
issuing  of,  4. 

bow  &  proceeded  in  before  Court  hat  know- 
ledge  of,  id. 


PROCESS^eoiittiitied.) 

seal  of  Court  gives  authenticity  to,  4. 
crime  to  forge  seal  of,  id. 

return  to,  in  vacation,  how  enforced,  20,  46. 

transfer  of,  to  incoming  sheriff',  48. 

omissions  in  copies  of,  62,  71, 72. 

indorseBient  oo,  72. 

when  irregularity  does  not  render  void,  69. 

execution  of,  on  Sunday,  void,  75, 104. 

formerly  returnable  in  term,  89. 

how  otherwise,  89. 

exceptions,  when  umed  between  1 0th  Aug",  and 
24th  Oct,  96. 

judge's  order  fw  immediate  return  to,  99. 

may  be  served  at  any  hour,  110. 

time  and  mode  of  service,  143  lo  145. 

why  to  be  personal,  144. 

uniformityof  process  act,  2  W.4,c.39, 149lo  156L 

practical  operation  of,  156. 

enumeradon  of  five  forma  of,  158. 

must  be  in  Enfflish,  id. 

writs  under  2  W.  4,  c.  39,  considered  commence- 
ment of  action,  159. 

rules  of  Court  respecting,  160, 161. 

general  operation  of  2  W.  4,  c.  39,  respecting, 
162. 

parti  and  requisites  of,  162  to  252.    See  MetM 
Proeets.   Capias*   Summmu, 

must  be  in  English,  158. 

consideraUons,  what  process  to  ianie,  253,254. 

when  plaintiff'  may  abandon  serviceable  pnioess 
and  iaaoe  bailable,  254. 

service  of,  on  wife,  void,  263. 

entnr  of  appearance  must  correspond  with,  287, 

PROCLAMATION,  writ  of,  402. 
what  deemed  execution  of,  403. 

PROCTOR.    (See  also  Index,  Parts  IL  and  lU.) 
retainer  of,  1 16. 


PROFESSIONAL  BUSINESS. 

in.) 


(See  Index,  Part 


PROFESSIONAL  CONFIDENCE, 
witnesses  not  allowed  to  violate,  811. 

PROFIT  A  PRENDRE.    (See  Index,  Part  n.) 

PROHIBITION.    (See  also  Index,  Pert  IV.) 

writ  of,  may  be  moved  for  in  Practice  Court,  16. 
though  cause  shown  in  full  Court,  id. 

PROBCISE  OF  MARRUGE.    (See  Index,  Put 
III.) 

PROMISSORY  NOTES.  (See  also  Index,  Pt.IL) 
forms  of  declarations  for,  limited  by  Reg.  Gen. 
T.  T.,  1  W.  4,  452,  476. 

PROOF  OF  FACTS.    (See  Index,  Part  UI.) 

PROOFS, 

statement  of,  in  brief,  854, 855.    SeeBrisf. 

PROPER  SECURmr.    (See  Index*  Part  n.) 

PROPERTY.    (See  Index,  Part  L) 

PROPOSAL  FOR  TIME.   (See  Index,  Pkrt  HL) 

PROPOSALS.    (See  Index*  Part  I.) 
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PROSPECTIVE    MORTGAGE.      (See   Index, 
Part  III.) 

PROTECTION   TO   JUSTICES.     (See   Indei, 
Part  III.) 

PROTEST.    (See  Index,  Part  II.) 

PROTESTATIONS. 

in  pleading,  abolished,  743. 

PROTHONOTARY.    (See  also  Index,  Part  III.) 
And  see  Matter* 
'  what  matters  refeired  to,  3, 38. 
may  require  further  affidavits,  3. 
report  result  to  full  Court,  id. 
duty  and  jurisdiction  of,  38. 
report  of,  39. 

hours  of  attendance  of,  107. 
objecting  to  report  of,  37. 

PUBLIC  DOCUMENTS, 

inspection  of,  how  obtained,  433  to  435,  619. 
reff.  gen.  respecting  court  rolls,  620. 
rule  for,  when  nisi  only,  id. 

PUBLICATION.    (See  Index,  Part  III.) 

PUBLIC  INJURIES.    (See  Index,  Part  I.) 

PUBLIC  LECTURES.    (See  Index,  Part  III.) 

PUBLIC  REMEDIES.    (See  Index,  Part  I.) 

PUBLIC  RIGHTS.    (See  Index,  Part  I.) 

PUBLIC  WORKS.    (See  Index,  Part  II.) 

PUFFERS.    (See  Index,  Part  II.) 

PUIS  DARRIEN  CONTINUANCE, 

release  pleaded,  judge  at  nisi  prius  cannot  avoid 
it,  44, 748. 

PUISNE  JUDGE, 

sitting  of,  in  Practice  Court,  14, 15. 

PURCHASE.    (See  Index,  Part  I.) 

PURCHASER.    (See  Index,  ParU  I.  III.) 

PUTTING  IN  BAII,.    See  Bail. 
import  of  term,  373. 
time  and  mode  of,  383. 

QUAUFICATION, 

of  jurors,  necessity  for  inquiring  into,  795. 

QUANTUM  MERUrr  COUNTS, 
abolished,  450, 476. 

QUANTUM  VALEBANT  COUNTS, 
abolished,  id. 

QUARE  CLAUSAM  FREGIT, 

statement  of  abuttals  in  actions  for,  450,  470, 

471. 
pleas  to  actions  for,  738, 729. 

QUARE  IMPEDIT.    (See  Index,  Part  II.) 
QUAYS.    (See  Index,  Part  I.) 

QUESTIONS.    (See  also  Index,  Part  II.) 
when  leading  ones  may  be  pat,  893,  899. 
disparaging  ones,  when,  899. 
VOL.  III. 


QUIA  TIMET.    (See  Index,  Part  U.) 

QUIET  ENJOYMENT,    (See  Index,  Pta.  I.  IL) 

QUIT  RENT.    (See  Index,  Part  L) 

QUI  TAM  ACTION, 

conclusion  of  declaration  in,  473. 
staying  proceedings  in,  636. 

QUOD   PERMITTAT  PROSTERNERE.     (See 
Index,  Part  IL) 

QUO  WARRANTO.    (See  Index,  Part  IV.) 

RABBIT  WARREN.    (See  Index,  Part  I.) 

RABBITS.    (See  Index,  Parts  I.  II.) 

RACK  RENT.    (See  Index,  Part  I.) 

RAIL  ROADS.   WAGGON  ROADS.    (See  In- 
dex, Part  I.) 

RAPE.    (See  Index,  Parts  L II.) 

RATE.    (See  Index,  Part  II.) 

REAL  ACTIONS.  (See  also  Index,  Parts  II.  IV.) 
not  affected  by  2  W.  4,  c.  39, 101. 

REAL  PROPERTY.    (See  Index,  Parts  I.  IL) 

REASONABLE  TIME, 
meaning  of  term,  112. 
.    in  taking  advantage  of  irregularities,  509. 

REBUTTER,  746. 

RECAPTION.    (See  Index,  Parts  L II.) 

RECEIVERS.    (See  Index,  Parts  I.  Ill,) 

RECTTALS.    (See  also  Index,  Part  I.) 
of  original  writs,  when  prohibited,  463. 

RECOGNIZANCE.  (See  Index,  Parts  II.  HI.  IV.) 

RECORD.    (See  Index,  Part  I.) 

RECORD  OF  NISI  PRIUS, 
formerly  forms  of,  variousi  804. 
one  general  form  now  prescribed,  id. 
form  of,  id, 
contents  of,  id. 

general  regulations  respecting,  id,  805. 
entiy  of  suggestions  on,  id, 
of  marking  and  passing  record,  id. 
if  imperfect,  judge  may  refuse  to  try  canaet  id. 
time  of  entry,  806. 
withdrawing  same,  870,  871. 

RECORDS.    (See  Index,  ParU  I.  II.) 

RECOVERY.    (See  Index,  Part  I.) 

RECTORY.    (See  Index,  Part  I.) 

RE-ENTRY.    (See  Index,  Part  H. 

RE.EXAMINATION  OF  WITNESS.    See  Evi- 
dmee.    Trial.  Wiinetta. 

REFERENCE.    (See  Index,  Parts  !][.  in.)    , 
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REFERENCE  TO  MASTER.    (See  also  Index, 
Part  II.) 
wben  expedient,  36  to  38. 
when  or  not  proper,  38. 
daty  of  counsel  on  consenting,  id. 
to  compute,  when  proper,  681. 
practice  as  to,  682. 
showing  cause  against  rule  nisi  to  compute,  id. 

REGISTERS    AND    ENTRIES.      (See    Index, 
Part  I.)' 

REGISTRARS.    (See  Index,  Part  IV.) 

REGISTRY.    (See  Index,  Part  I.) 

REGULAR  PROCEEDINGS, 
in  a  cause,  few  and  simple,  4. 
not  unfrequently  become  complex,  id* 

REGULARITY  OF  WRIT, 

affidavit  and  requisites  of,  262,  289  to  291 . 

RELATION.    (See  Index,  ParU  I.  II.) 

RELATIONSHIP, 

when  it  precludes  judge  from  acting,  9. 
decision  of  the  Privj  Council  respecting,  10. 

RELATIVE  RIGHTS.     (See  Index,  Part  I.) 

RELEASE.    (See  Index,  Part  I.) 
pleading  of,  at  nisi  prius,  44, 
by  one  executor  against  co-executor.  If  9. 
competency  of  witness  affected  by,  827,  842, 

RELIEF.    (See  Index,  Part  IV.) 

RELIGION, 

objecting  to  witness's,  810« 

REJOINDER, 

requisites  of,  747. 

forms  of,  747,  748.     See  Forms. 

commencement  and  conclusions  of,  id, 

1.  to  whole  cause  of  action,  747. 

2.  to  part  of  cause  of  action,  748. 

3.  conclusion  to  the  country,  id. 

4.  conclusion,  wiih  a  verification  to  whole 

cause  of  action,  id. 

5.  the  like  as  to  pact,  with  prayer  of  judg- 

ment, id. 

REJOINING  GRATIS,  708. 

REMAINDER  AND  REVERSION.    (See  Index, 

Part  I.) 
REMAINDERMAN     AND     REVERSIONER 

(See  Index,  Part  I.) 

REMEDIES.    (See  Index,  Parts  I.  II.) 

REMOVAL  FROM  SESSIONS.  (Seelnd.  Pt.IV.) 

REMOVAL  AND  ABATEMENT.     (See  Index, 
Part  II.) 

REMUNERATION.    (See  Index,  Part  III.) 

RENTS.     (See  Index,  Parts  I.  II.) 

RENT  CHARGE.    (See  Index,  Parti.) 

RENT,  CORN.    (Sec  Index,  Part  I.) 


RENT,  FEB  FARM.    (See  lodes,  PhIL) 

RENTS,  QUrr.    (See  Index,  Part  I.) 

RENT,  RACK.    (See  Index,  Part  I.) 

RENT  SECK.    (See  Index,  Parti.) 

RENT  SERVICE.    (See  Index,  Part  I.) 

REPAIRING  FENCES.  (See  Index,  Parts  I- IL) 

REPAIRS.    (See  Index,  Part  II.) 

REPETITION  of  Precaniionaiy  Measorci  waggM- 
ed.    (See  Index,  Part  a.) 

REPLEVIN.    (See  Index,  Parts  I.  UL IV.) 

right  of  counsel  to  begin  in  actions  of,  87€.    See 
Trtai. 
REPLEVIN  BOND.    (See  Index,  Part  IV.) 

REPLICATIONS, 

in  general,  741,  74t. 

recent  regulations  affecting  form  and  reqwsitra 
of,  74«,  743. 

to  be  intituled  of  day  when  pleaded,  743w 
repetition  of  venue  unnecessary,  id. 
precludi  non  and  prayer  of  judgment  wben 

unnecessary,  id. 
protestations  abolished,  id, 
special  traverses  to  cooclnde  to  the  commrj, 

id. 
prescribed  form  to  plea  of  payment  of  aa*- 

ney  into  court,  688,  74S. 
signature  of  counsel  when  neoesaiy,  74S. 
must  be  delivered,  id. 
consequence  of  no  similiter  or  perfect  isMe  jmb> 

ed,  id. 
forms  of  commencement  and  condoiionsv  744. 

1.  commencement,  id. 

2.  similiter,  id, 

5.  to  part  of  cause  of  action,  id. 
4.  conclusion  to  the  country,  id. 
a.  like,  with  a  verification,  id. 

6.  ditto,  to  part  with  prayer  of  judgment. 

id. 
Reg.  Gen.  dispensing  with  rule  to  rejoin,  ad. 
other  requisites  of  replications,  745. 
of  cumpeiiing  plaintiff  to  reply,  id. 
ur  submit  to  non  pros,  745, 746. 

REPLY. 

advantage  of,  at  nisi  prios,  fS,  87f.     See  TritL 

REPORTS.    (See Index,  Parti.) 

REPRESENTATIVE  CHARACTER. 
general  regulation  as  to  suing  in,  4^7. 

REPUTATION.    (See  Index,  Part  I.) 

REQUEST.    (See  Index,  Parts  IL  IV.) 

RESCINDING  CONTRACT.  (See  Index,  Pi.  IL) 

RESCUE.    (Sec  Index.  Part  II.) 

RESEALING  WRIT, 
when  allowed,  %SS. 

RESIDENCE, 

sUlemcnt  of  defendant**,  in  writ,  174. 
consequences  of  mistake  in,  174  to  179. 
in  continued  process,  179,  180. 
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RESIDENCE— (conHniiMl.) 

of  plaintiff,  mode  of  ascertaining,  251. 
of  defendants,  in  proceeding  b^  distringas,  320, 
staging  proceedings  until  residence  of  plaintiff 
known,  636. 

or  security  for  costs  gi^en,  id, 

RESIDUE  OF  ASSETS.    (See  Indeic,  Pmtll.) 

RESISTANCE.    (See  Index,  Part  II.) 

RESISTING  RULE  NISI, 

notice  of  party's  intention  to  do  so  only  in  part, 

587,  588. 
propriety  of  giving  such  notice,  387,  588. 

RESTITUTION.    (See  Index,  Part  IV.) 
RESTORING  GOODS,  &c. 

staying  proceedings  on  account  of  goods,  &c. 
being  delivered  up,  691. 
formerly  not  allowed,  id, 
now  otherwise,  691,  692. 

RESWEARING  AFFIDAVIT, 
when  or  not  necessary,  549. 

RETAINER.    (See  Index,  Parts  II.  lU.) 
of  an  attorney,  114. 

object  of  retaining,  id. 

formerly  practice  to  file,  id, 

should  be  explicit  and  in  writing,  115. 

if  several  plaimiffs,  should  be  signed  by  all, 

id. 
whether  general  or  qualified,  <4. 
when  want  of,  will  not  vitiate  proceedings, 

116. 
effect  of  general  retainer  to  sue  or  defend, 

id, 
requisites  of,  in  Ecclesiastical  Court,  id. 
no  precise  words  essential,  id, 

Jiualification  of,  id, 
orm  of,  id. 

no  retainer  fee  allowed,  117. 
in  cases  of  warrants  of  attorney,  id, 
when  plaintiff  an  infant,  id, 
of  counsel,  132. 

when  expedient  to  retain,  132,  anU,  vol.  ii. 

71,322. 
duty  of  attorney  in  this  respect,  ISt. 
fee  to  be  given,  id, 
when  to  be  given,  133. 
when  renewal  of,  requisite,  133,  134. 
form  of,  134. 
of  stifling  retainers,  id. 

RETAINER  OF  ATTORNEYS.  (See  Index,  Part 
III.) 

RETAINING  OF  COUNSEL.    (Sec  Index,  Part 
111.) 

RETAINING,  REMEDY  BY.  (See  Ind.  Pt.  II.) 

RETAKING.    (See  Index,  Part  II.) 

RETURN  TO  PROCESS, 

how  enforced  in  vacation,  20,  46,  61,  64. 

by  whom  to  be  made,  245. 

forms  of  return,  248,  249.     See  Form. 

enforcing  return  to,  246. 

rule  to  return  writ,  how  obtained,  247. 

to  writ  of  distringas  roust  be  in  term,  310. 

if  on  dies  non,  void,  310,  31 1 . 


RETURN  OF  SUMMONS, 
before  what  judge,  556. 

may  be  before  either  of  judges  having  concarrent 
jurisdiction,  id, 

REVENUE.  COURT  OF.    (See  Index,  Part  I V.^ 

REVENUE  OFFICERS.    (Sec  Index,  Part  TV.) 

REVERSION.    (See  Index,  Part  I.) 

REVERSIONER .   (See  Index,  Part  I.) 

REVIEW,  Court  of.    (See  Index,  Part  IV.) 

REVIVING  RULES. 

practice  as  to,  586,  587. 

REVOCATION.    (See  Index,  Part  L) 

REVOCATION   OF  POWER  OF  ARBITRA- 
TOR.    (See  Index,  Part  III.) 

REWARDS.    (See  Index,  Part  I.) 

RIGHT, 

denial  of,  in  party  suing,  must  be  pleaded  spe- 
cially, 723. 

RIGHT  OF  COMMON, 

new  roles  respecting  pleas  of,  728,  729. 

RIGHT  OF  WAY, 

new  rules  respecting  pleas  of,  id, 

RIGHTS.    (See  Index,  Part  I.) 

RIOT.    (See  I  ndex.  Part  II.) 

RIVERS.    (See  Index,  Parts  I.  IL) 

ROBBERY.    (See  Index,  Part  L) 

ROGUE  AND  VAGABOND.    (See  Ind.  Pt.  II.) 

ROLLS.  MASTER  OF.    (See  Index,  Part  IV.) 

ROOKERY.    (See  Index,  Part  I.) 

ROOKS.    (See  Index,  Pftrt  II.) 

ROYAL  FAMILY, 

privilege  of,  from  arrest,  329. 

RULE  ABSOLUTE.    See  RuU  Nui. 

when  absolute  in  the  first  instance,  576* 

costs  when  allowed,  if  absolute  in  first  instance, 

577. 
of  shewing  cause  in  first  instance,  589. 
of  obtaining  office  copies  of  role  nisi,  and  *fii« 

davits  before  shewing  cause,  id* 
swearing  affidavits  in  opposition,  590* 

shewing  same  to  counsel,  id. 
delivery  of  brief  to  move  rule  absolute,  id. 
when  or  at  what  time  should  be  moved,  692. 
of  making  rule  nisi  absolute,  596. 
interlocutory  costs  of,  597.    See  Interlocutory 

Costs. 
terms  of  rale  absolute,  601. 
notice  of,  and  appointment  to  tax,  602. 

RU  LES  AN  D  ORDERS.    (See  Index,  Part  IV.) 

RULES  NISI.    See  Irregukrities.    Motiont,    Affi^ 
davitt. 
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swearing  affidavit  in  sapport  of,  546,  560. 
filing  same,  547. 

motions  for,  570  to  574.     See  Motions, 
Dotices  for,  when  or  not  necessary,  551  to  533, 

570.     See  Notice  of  Motion. 
conduct  of  counsel  on  rooTing  for,  575. 
when  absolute  or  only  nisi,  576. 
when  costs  allowed  on,  577. 
forms  and  requisites  of  rule  nisi,  578. 
statement  in,  of  time  of  shewing  cause,  579. 
drawing  same  up  on  **  reading  documents,  8^c»** 

id.  , 

for  irregularity,  precise  objection  to  be  stated,  id, 
ail  objeetions  to  be  stated  at  once,  580. 

cannot  be  moved  for  succesively,  581. 
statement  in,  *'  to  whom  payment  to  be  made,**  id, 

or  **deed  ^c.  delivered  up,  ^c.'*  id, 
when  it  should  pray  costs,  58%. 
when  should  pray  an  immediate  stay  of  pro- 
ceedings, id, 
amendment  of,  when  or  not  allowed,  547,  583. 
when  fresh  rule  permitted,  583. 
service  of  copy  of  role  nisi,  id, 
service  on  Sunday  bad,  105. 
form  of  affidavit  of  such  service,  583. 
time  of  service,  110. 
when  need  not  be  personal,  584. 
when  it  must  be  personal,  585. 
of  enlarging  and  revising  rules,  99,  586. 
of  giving  notice  by  party  against  whom  role  ob- 
tained of  intention  not  to  resist  same,  587. 
or  resist  only  in  purt,  587,  588. 
what  party  to  shew  cause  against,  588. 
of  shewing  cause  against,  in  first  instance,  589. 
no  necessity  to  obtain  office  copy  of  rule  nisi, 

before  shewing  cause,  id, 
or  office  copies  of  affidavits,  id. 
swearing  affidavits  in  opposition  to,  id. 
shewing  same  to  counsel,  589,  590. 
delivery  of  brief  to  move  rule  nisi  absolute,  590. 
requisites  of  such  brief,  590,  591. 
should  be  delivered  as  early  as  possible,  591. 
brief  to  oppose  rule,  id, 

when,  or  at  what  time  should  be  moved  abso- 
lute, 593. 
conduct  of  counsel  on  each  side  in  supporting  or 

opposing  rule,  id, 
of  discharging  rule  nisi,  593,  596. 
professional  conduct  of  barristers  in  disposing  of 

rules,  594. 
arguments  upon  affidavits,  &c.  in  support  of,  id. 
supplementary  affidavits,  when  allowed,  36,  37. 
formal  objections,  when  to  be  taken,  595. 
deciding  on  conflicting  affidavits,  596. 
«f  making  rule  absolute,  id. 
interlocutory  costs  of,  597  to  600. 
when  the  Court  will  impose  terms,  601. 
terms  of  rule  absolute,  id. 
notice  of,  and  appointment  to  tax,  60 f.    See 
Interlocutory  Costs, 

master's  allocatur  of  costs,  id, 
enforcing  payment  of,  by  attachment,  60S. 
care  essential  in  served  copies  of  rules  nisi,  id. 
form  of,  to  change  venue,  654, 655.  See  Vetme, 
to  compute,  682. 
granted  in  Practice  Court,  3.     . 
hearing  of,  at  chambers,  when  allowed,  ^7,  28. 
deviations  from,  when  may  be  amended*  ht,59. 
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practice,  how  settled  by,  5f  • 
making  of,  in  discretion  of  Court,  id. 
decision  of  House  of  Lqrds  respcctiD^  sd. 
impropriety  of,  cannot  be  discussed  tn  sap 

Court,  id. 
power  of  lord  chancellor  to  make,  id, 
may  commit  solicitor  for  disobeying,  uf. 
no  action  lies  for  coramitmeot,  53. 
introduction  of,  regulating   practice  of  aS  tiie 

Courts,  id, 
unless  altered,  govern  present  pradioe.  ad. 
amendment  of  deviations  from,  allowed,  54* 
are  construed  less  rigidly  than  statutory  regv- 

lations,  id. 
costs  of  amendment  under,  td. 
inconveniences  resulting  fiom  number  of,  56. 
partiality  of  judges  for  those  of  own  Court,  57. 
are  now  similar  in  all  tlie  Courts,  td. 
number  of  requisites,  on  making,  id, 
promulgation  of,  under  1  W.  4,  c  70,  id. 

of  Trin.  term,  1831.  .58. 

ofHil.  term,  1832,  id. 

of  Easter  term,  1832 . .  39. 
under2  W.  4,  c.  39..60. 

of  Mich,  term,  1832.. 61. 

ofHil.  term,  1833.. 62. 

of  Trin.  term,  1 833 ..  id. 

of  Hil.  term,  1854.. 62,  63. 
distinction,  when  imperative  or  directory,  72. 

RULE  TO  COMPUTE, 

when  may  be  obtained,  681, 
shewing  cause  against  same,  682, 683. 

RULE  TO  DECLARE.    See  DedanUiM. 

RULE  TO  PLEAD, 

when  necessary,  502. 

Reg.  Gen.  Hil.  term,  4  W.  4,  r.  42,  respecting, 

td. 
entry  of,  503. 
time  of  entering,  id, 
must  not  be  before  notice  to  plead,  id. 
or  before  notice  of  declaration,  504. 
mode  of  ruling  to  plead,  td. 
form  of  pracipe  for,  id. 
form  of  entry  of,  td. 
inutility  of  this  proceeding,  td. 
Sunday,  when  included  in,  105. 


SACRILEGE.    (See  Index,  Fait  I.) 

SAILOR.    (See  Index,  Parti.) 

SALE.    (See  Index,  Part  I.) 

SALVAGE.    (See  Index,  Parts  IL  IV.) 

SALVAGE  ACTS.    (See  Index,  Part  HI-) 

SAVING  BANK  ACT.    (See  Index,  Psrt  HL) 

SCANDALOUS  MATTER. 

striking  same  out  of  declaration,  658. 

SCIRE  FACIAS.    (See  Index.  Part  IV.) 

uniformity  of  process  act  does  not  extend  to,  100. 
irregularity  in,  when  waived,  522. 


SEA  BANKS  AND  WALLS.    (See  Index,  PartL) 

SEA  BATTERY.    (Sec  Index,  Part  IV.) 

SEAL  OF  COURT, 

gives  authenticitj  to  process,  4. 
high  crime  to  forge,  id, 

SEAL  OFnCE, 

hours  of  attendance  of,  106. 

SEALING  OF  WRIT, 

by  what  officer,  2^4. 

rules  respecting,  id, 

practice  of,  differs  in  K.  B.  and  Exch.  224, 225. 

fee  for  sealing,  225. 

SEA  MARKS.    (See  Index,  Part  I.) 

SEAMAN'S  WAGES.    (See  Index,  Parts  III.  IV.) 

SEARCH  WARRANT.    (See  Index,  Part  III.) 

SEAS.    (See  Index,  Part  II.) 

SECONDARY.     (See  Index,  Part  III.) 

SECONDARY  EVIDENCE.    Sec  Evidence. 
when  allowed,  810. 

SECOND  ACTION, 

commencement  of>  after  plea  in  abatement,  459, 

467. 
staying  proceedings  in,  6S2. 

SECOND  ARREST, 

when  or  not  permitted,  331,  355^ 

SECOND  COUNTS.    See  Declaration. 

Reg.  Gen.  Hil.  term,  4  W.  4,  reg.5i  affecting, 

445. 
when  or  not  to  be  allowed,  455,  '161. 
illostrative  instances,  455,  456. 
obtaining  order  for  striking  ont,  458. 
conseqaences  of  retaining,  id, 
origin  of,  475. 

propriety  of  introducing,  considered,  480,  481. 
liability  of  plaintiff,  on  failing  to  establish  same, 

458. 
rules   respecting,    how   far    imperative   on   a 

judge,  486,  638. 
of  striking  out  superfluous  counts,  638. 

to  whom,  and  how  to  apply,  id, 

must  be  to  a  judge  at  chambers,  639. 

time  of  application,  id, 

may  be  a^r  ord^r  for  time  to  plead,  id, 

should  be  before  pleading,  id. 

mode  of  applying,  458,  640. 

form  of  summons,  640. 

form  of  order  thereon,  id, 

bill  of  costs  relating  to  same,  id. 

when  application  proper,  641. 

when  not,  641,  642. 

costs  of  application  how  allowed,  476,  597, 

proceedings  on  obtaining  summons,  642. 
of  reducing  length  of  pleadings  by  consent,  id, 

SECOND  MOTION, 

when  permitted  on  same  ground,  574. 

SECRETS.    (See  Index,  Part  n.) 

SECURITIES  FOR  CLIENT.     (See  Index,  Part 

in.) 


SECURITIES  OF  PEACE.    (See  Index,  Part  II.) 

SECURITY.     (See  Index,  Part  III.) 

SECURrrY  FOR  COSTS.    See  CotU, 
staying  proceedings  until  given,  633. 

when  plaintiff*  permanently  abroad,  633, 

634. 
when  plaintiff  insolvent,  635. 
time  of  application,  634. 
general  regulation  respecting,  id. 
course  of  proceedings  to  obtain,  635. 
notice  of  intended  motion,  id, 
when  not  in  a  qui  tam  action,  on  ground  of 

plaintiff's  poverty,  636. 
in  actions  of  ejectment  when,  id. 
until  residence  of  plaintiff  known,  id, 

SEIZURES.    (See  Index,  Part  IV.) 

SENSE, 

mistake  not  altering,  when  material)  231  >  304. 
instances,  231,  232,  304. 

SEPARATION.    (See  Index,  Parts  I.  II.) 


SEPARATE  SPEECHES, 

of  cotuisel  when  allowed,  907. 


See  Trial. 


SERJEANTS, 

when  privileged  from  arrest,  330. 

SEIUEANTS  AT  LAW.    (See  Index,  Part  IV.) 

SERJEANTS'  INN  HALL, 

formerly  practice  of  judges  to  sit  there,  8. 

SERVANT,    (See  Index,  Parts  I.  IL) 

SERVANTS  IN  HUSBANDRY.  (See  Ind.  Pt.  I.) 

SERVANTS  IN  TRADE.    (See  Index,  Part  L) 

SERVICE  OF  ARTICLED  CLERK.  (See  Index, 
Part  IIL) 

SERVICE  OF  PROCESS,  260  to  270.    See  Mesnt 
Procesi,     Summont. 
form  of  indorsement  of  time  of,  258,  271. 
where  several  arrested  and  one  served,  259. 
must  be  personal,  260,  263. 
of  what  copy,  260. 
by  whom,  262. 
on  whom,  263. 
time  of,  264. 
place  of,  265. 
mode  of,  266  to  271. 
of  disputed  service,  972. 
time  of  objecting  to,  517,  518, 

SERVICE  OF  RULES, 

time  of  service,  100,  561  to  564. 
general  regulations  respecting,  583. 
when  need  not  be  personal,  584. 
when  must  be  personal,  585. 

SERVICE  OF  WRIT.    See  Mesne  Process, 
preparing  to  serve  or  execute,  238,  239. 
service  of  in  general,  239. 
time  of  service,  143,  241. 
place  of  service,  241. 
mode  of  service,  144,  242« 
why  to  be  personal,  144. 
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SERVICE  OF  WRIT— («m«iiitt«rf.) 
indonement  of  time  of  service,  244. 
forms  of  indorsement,  id* 
affidavit  of  service,  245. 

SERVICE  OF  SUMMONS,  561.    See  Sumnums, 
affidavit  of  service  of,  561. 
time  of  service,  id. 
place  of  service,  965, 
time  of  day  of  serving,  564. 

SERVICEABLE  PROCESS, 

enactment  of  2  W.  4,  c.  39,  respecting,  150. 

mode  of  appearance  to,  id, 

how  enforced,  id. 

when  plaintiff  maj  abandon  and  issue  bailable, 

254. 
declaring  de  ben9  mm  on,  impliedly  abolished, 

436. 
filing  or  delivering  declaration  on,  438.    See 

Declaration, 

SESSIONS.    (See  Index,  Parts  11.  IV.) 

SETTING  ASIDE  PLEAS, 

applications  for,  when  to  be  made,  737. 

SETTLEMENTS.     (See  Index,  Parts  I.  IV.) 

SET  OFF.    (See  Index,  Farts  I.  II.) 

particulars  of,  to  be  annexed  to  record,  613. 
general  regulation  respecting,  id, 
statement  of,  in  brief,  850.    See  Brief, 

SEVERAL  BREACHES, 

allowed  under  reg.  gen.  Hil.  T.  4  W.  4,  479. 
suggestions  as  to,  4^5. 

SEVERAL  COUNSEL  AND  SPEECHES,  907. 

SEVERAL  COUNTS.    See  Declaration.     Second 
Counts. 
origin  of  introduction  of,  475. 
cosU  of,  how  allowed,  id. 
rule  avoiding,  64. 

SEVERAL  PLEAS.    See  P/ea<. 

general  regulations  respecting,  455. 
when  to  be  allowed,  465,  461,  731. 
illustrative  instances,  457. 
order  for  striking  out  same,  458. 
consequences  of  retaining,  id, 
obtaining  leave  to  plead  same,  431. 
mode  of  obtaining  leave,  73t2. 
wlien  summons  not  necessary,  733. 
practice  as  respects  summons,  id. 
what  double  plea  allowed,  734. 
instances  where  disallowed,  734  to  737. 

SEVERAL  SEPARATE  S ECURITIES.    (See  In- 
dex,  PartL,  121,  122.) 

SEVERANCE.    (See  Index,  Part  I.) 

SEWERS.    (See  Index,  ParU  I.  IV.) 

SEWERS,  COMMISSIONERS  OF.    (See  Index, 
Part  IV.) 

SHAM  DEMURRER, 

judge  at  chambers  could  not  qoarii,  23. 
but  now  may  by  express  rule,  756. 

SHAM  PLEADING,  729.    See  Pleas. 
defeated  by  2  W.  4,  c.  39. 

SHEEP.    (See Index, PartL) 


SHEEP  WALKS.    (See  Index,  Part  I.) 

SHERIFF.    (See  Index,  Pu.  XL  IV.)    Ct^Mi. 
jurisdiction  of,  4,  46. 
judge  in  vacation  may  compel  him  to  waaka  wm 

immediate  return  to  process,  20,  46. 
application  of,  for  relief  under  iattrpleader  act, 

21,  620  to  627.' 
must  be  to  Court  in  banc,  id, 
trial  of  debts  under  20i.  by,  4,  21,  47. 
return  to  vvrit  of  habeas  corpus  agaiiMt«  27. 
functions  of,  considered,  46,  48. 
his  liability  for  officer's  misconduct,  46. 
return  to  writ  in  vacation,  46, 62. 
indorsement  on  executing  writ  of  capias,  46. 
his  power  as  a  judicial  officer,  id. 
may  preside  as  judge  when  debt  under  20/., 

46,  47. 
his  jurisdiction  under  writs  of  inquiry,  4<>. 
in  executing  writs  of  elegit,  id, 
when  he  presides  on  trial  of  an  issue  of  bet,  id. 
his  certificate  for  applying  for  new  trial,  47. 
may  stay  immediate  execution,  id. 
may  permit  amendments,  id. 
cannot  certify  to  deprive  Dlaintiff  of  costs,  M. 
must  appoint  a  sufficient  deputy,  id. 
with  proper  oihce  within  ana  mile  of  Innv 

Temple  Hall,  id. 
on  neglect,  duty  how  enforced,  id. 
in  case  of  delay,  6uc.,  liable  for  Iom,  &c.,  M. 
when  not  liable,  47,  48. 
notification  of  appointment  of,  48. 
must  take  oath,  td, 

transfer  of  process  and  priaoners  to,  id. 
acknowledgment  of,  to  outgoing  sheriff,  id. 
auditing  accounts  of,  id, 
functions  executed  by  under  sheriff,  id. 
deposit  with,  in  lien  of  bail,  66,  366. 
hour  of  seizure  by,  when  material.  111,  112. 
directions  to,  in  writ,  185,  191. 
forms  of  directions  to,  187  to  189. 
indorsement  of  service  of  writ  bj,  244. 
consequences  of  neglect  to  do  to,  t^ 
service  of  writ  of  summons  by.    Soo  yuwwi. 
proceeding!   by,  on  writ  of  dittriagaa.      See 

Distringas* 
return  to  process  by.    See  Returns, 
forms  of  returns  by.    See  F^rmi. 
form  of  warrant  to  his  ofioer  om  a  diolriaeas, 

313. 
form  of,  on  a  capits,  351.    See  Ci^ias. 
proceeding!  by,  on  a  capias.    See  Capias. 
proceedings  against,  on  bail  bond,  389. 
when  liable  on  bail  bond,  389,  390. 
attachment  against,  389. 
consequence!  of  refusing  to  take  bail  bond,  363, 

390. 
his  liability  if  snretiee  insuficieot,  390. 
course  of  proceec^ing  to  fix  sheriff,  390,  591. 
duty  of,  on  taking,  390. 
duty  of  sheriff's  officer  on  aztetting  defisodant, 

3o3  CO  389, 390. 
proceedings  by,  under  iateipleader  act,  620  to 

627,21. 
when  not  relieved  by,  624. 
duty  of,  on  executing  writ  of  mquinr,  674  to  67T. 
has  like  power  to  judge  at  tmi  pnms,  676. 

SHEWING  CAUSE,    tiet  Motions.    RmkNwL 
against  rule  nisi,  time  for,  576, 377,  579. 
what  parly  to  do  lo,  588. 
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when   not  advisable  to  do  so  in  first  instance, 

678,  589. 
of  necessity  of  obtaining  office  copy  of  rule  nisi, 

589. 
ibe  liice  of  office  copies  of  affidavits,  id, 
swearing  affidavits  before  shewing  cause,  id, 
delivery  of  brief  to  counsel  to  shew  cause,  591. 

requisite  of  brief,  592. 
conduct  of  counsel  on  shewing  cause,  id. 
formal  objections  when  to  be  taken,  595. 
costsof,  579,  597  to60l. 

SHIPS.    (See  Index,  Parts  I.  II.  IV.) 

SHIPS  REGISTRY.    (See  Index,  Part  II ) 

SHORT  NOTICE  OF  TRIAL, 
what  deemed  such,  709,  776. 
general  regulation  respecting,  776. 

SHRUBS  AND  TREES.    (See  Index,  Part  I.) 

SIGNATURE  AND  SEAUNG.  (See  Index,  Parts 
I.  II.) 

SIGNING  OF  WRIT,  «<«. 
what  officer  to  sign,  id, 
fee  for  signing,  i^3, 

SIGNING  JUDGMENT, 

cannot  be  before  notice  and  demand  of  plea, 
497,  507. 

SIMIUTER, 

when  plaintilT  may  add  it,  741. 
consequence  of  no  similiter  being  joined,  743. 
form  of,  744. 

SIMPLE  CONTRACTS.    (See  Index,  Part  I.) 

SIMPUCITY, 

in  framing  new  rules  essential,  49. 

SINGLE  JUDGE.    See  Practice  Court.    Chambers. 
his  jurisdiction  in  Practice  Court,   \i  to   17. 

See  Practice  Court, 
at  chambers,  19  to  35.    See  Chamhert»    Sum- 


when  should  be  resorted  to,  20. 

when  may  act  in  matters  not  in  bis  own  Court, 

«2. 
bii  power  in  vacation,  t4. 
during  term,  id, 

hours  of  attendance  at  diambers,  37. 
what  business  transferred  to  him,  id, 
power  of,  to  allow  costs,  29. 
reasons  for  such  power,  31. 
order  of,  when  improper,  32. 
order,  how  enforced,  33. 
motion  to  set  order  aside,  id, 
when  orders  conclusive,  35. 

SITTINGS, 

in  London  and  Middlesex  prescribed,  91, 98. 

SIX  MONTHS, 

how  ccanstrued,  107,  108. 

SIX  YEAHS.    (See  Index,  Part  III.) 

SLANDER.    (See  Index.Part  II.) 

■tatement  of  words  spoken,  in  4>rief,  849. 


SLANDEROUS  WORDS.    (Sec  Index,  Parti.) 

SLAUGHTERING  HOUSE.  (Sec  Index,  Parti.) 

SLAVE.    (See  Index,  Part  I.) 

SMALL  STEALINGS.    (See  Index,  Part  m.) 

SODOMY.    (See  Index,  Part  I.) 

SOLDIER.    (See  Index,  Part  L) 

SOLICITATION.    (Sec  Index,  Parts  L  IV.) 

SOLICITOR.     (See  Index,  Parts  H.  HI.  IV.) 
commitment  of,  for  disobeying  order  of  Chan- 
cellor, .52. 
no  action  lies  for  such  commitment,  id, 

SOLICITOR    AND    ATTORNEY.    (Sec  Index, 
Part  III.) 

SOLVENT  PARTNER, 

joinder  of  copartner  when  bankrupt,  129, 130. 

SON.    (See  Index,  Part  IL) 

SON  ASSAULT  DEMESNE.  (See  Index,  Pt.  H.) 

SOUND. 

mistake  not  altering,  when  material,  231. 
instances  of,  251,  232. 

SPEAKER.    (Sec  Index,  Part  IV.) 

SPEAR,  DOG.    (Sec  Index,  Part  II.) 

SPECIAL  ASSAULT.    (Sec  Index,  Part  I.) 

SPECIAL  BAIL    See  BaU. 

proceedings  in  default  of,  153. 

SPECIAL  CASE.    (See  Index,  Part  IL) 

enactment  of  3  &  4  W.  4,  c.  42,  s.  25,  respecting, 

750. 
may  be  stated  by  consent  without  proceeding  to 

trial,  63,  750. 
issue  must  be  joined,  750. 
order  of  judge  requisite,  id. 
requisites  to  be  observed  in  drawing  up  case, 

751. 
wlien  advisable  not  to  consent  to  special  case,  id. 
cannot  be  turned  into  a  special  verdict,  id, 

SPECIAL  CONSTABLES.    (See  Index,  Part  n.) 

SPECIAL  DEMURRER.    See  Dmurrgr. 
prescribed  form  of,  755. 

SPECIAL  JURY.    See  Jury, 

requisite  inquiry  as  to  qualification  of,  795. 

practice  and  time  of  summoning,  800. 

costsof,  801. 

discharging  rule  for,  41,  802. 

general  regulations  respecting,  801,  802. 

judge's  certificate  fur,  803. 

SPECIAL  OCCUPANCY,    (Sec  Index,  Part  I.) 

SPECIAL  PLEADER.    (See  Xudex,  Pari  lH.) 
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SPECIALTIES.    (See  Index,  Fart  II.) 

SPECIAL  TRAVERSjES, 

mast  conclude  to  the  country,  745. 

SPECinC  DEUVERY  OF   CHATTEL.    (Sec 
Index,  Part  IL) 

SPECIFIC  RELIEF  OR  PERFORMANCE.  (See 
Index,  ParU  I.  II.  IV.) 

SPEECHES  OF  COUNSEL, 

how  regulated  at  nisi  prius,  877  to  907.    See 

Trial. 
when  or  not  several,  907. 

SPIRITUAL  COURT.    (See  Index,  Part  IV.)  - 

SPOLIATION.    (See  Index,  Part  IV.) 

SPRING  GUNS.    (See  Index,  Parti.) 

STAG  HUNTING.    (See Index,  Part  IL) 

STAKEHOLDER, 

relief  by,  under  interpleader  act,  6t0,  622. 

STALE  DEMANDS.    (See  Index,  Part  II.) 

STAMP.    (See  Index,  Parts  II.  III.) 

STATUTE.    (See  Index,  Part  L) 

STATUTES.    (Seo  Index,  Parts  I.  II.) 
practice  how  regulated  by,  50. 
when  clear,  CourU  adopt  siniiJar  construction  of, 

id. 
otherwise  if  ambiguous,  50,  51. 
inexpediency  of  prescribbg  rules  of  practice  by, 

51.  5J. 
deviations  from,  in  practice,  51. 
affecting  practice,  judges  should  have  power  to 

modify,  id. 
judges  bound  by,  and  cannot  promulgate  roles 

to  modify,  id, 
distmction  between  statutory  regulation  and  rule 

ofCourt,  54,  7J. 
amendment  of,  54. 

improvements  in  practice  by,  enumerated,  59. 
giving  effect  to,  67. 

contrary  decisions  on  12  G.  1,  c.29,  id. 
consequence  of,  id. 

STATUTE  AGAINST  FRAUDS.       (See  Index, 
Part  I.) 

STAYING  JUDGMENT, 

when  single  judge  has  power  to,  90. 
when  not,  26. 

STAYING  PROCEEDINGS,  511.     (Sec  Index, 
Part  II.) 
suggestions  as  to,  511. 
summons  of  judge  for,  in  vacation,  557. 
of  obtaining  summons  for,  before  order,  557, 559, 

580. 
summons  how  far  &  stay  of,  559. 
when  role  nisi  should  pray,  582. 
expediency  of  praying,  pending  application,  610. 
under  interpleader  act  by  sheriff  or  third  party, 

620  to  627. 
by  bill  of  interpleader  in  equity,  627. 
by  iniunction,  id, 
by  bill  of  discovery,  id. 


STAYING  PR0CEEDING&-<4Witiii«erf.) 
staying  proceedings  at  law,  628. 
on  ground  of  plaintiff's  incapacity  to  sae, 

id. 
or  ignorance  of  the  proceeding,  id, 
or  injustice  of  his  suing,  629, 
where  penal  or  other  statute  not  aatborizrng 

present  proceedings,  id. 
for  want  of  aotliority  to  attorney  to  aoe,  id. 
on  ground  that  no  debt  is  doe,  6S0. 
that  Severn)  and  concurrent  actions  peodiag 

for  same  cause,  631. 
in  second  action  after  former  reooTeiy  or 

defect,  6S2. 
in  order  to  render  defence,  &c.  in  eqaity, 

available,  632. 
that  proceeding  contrary  to  good  faith,  633. 
or  contrary  to  agreement,  id* 
on  ground  that  action  frivolous,  634. 
or  for  too  small  a  sum,  id. 
until  security  for  costs  given  when  pUaftff 
abroad,  633. 
time  of  application,  634. 
general  regulations  respecting,  id, 
course  of  proceedings  to  obtain  aeca- 

rity,  6S5. 
form  of  notice  of  motion  for,  uf. 
the  like  when  plaintiff  insolvent,  id. 

when  not  in  a  qui  tarn  acdoo.  63d. 
in  ejectment  until    residence  of   pbiniiff 

stated,  id. 
the  like  in^ut  tarn  actions,  id. 
until  payment  of  costs  of  prior  action,  id* 
under  particular  statutes,  637. 
in  other  cases  without  consent,  id. 
when  the  Court  or  judge  has  no  power  to  slay 
proceeding  on  unusual  terns,  id. 
cannot  without  consent,  638. 
though  reasonable  security  offered,  mL 
on  payment  of  whole  debt  and  costs,  660. 
when  Court  will  impose  terms,  69 J. 


STEALING  PRIVATELY.    (See  Lidex,  Ft.  I.) 
STIPULATED  DAMAGES.    (See  Index,  Part  IL) 
STIPULATIONS.    (Sec  Index,  Part  HI.) 
STOCKS.    (See  Index,  Parts  I.  II.) 
STOPPING  IN  TRANSITU.  (Sec  Index,  P*rtl.) 

STRANDED  PROPERTY.  (See  Index,  Ptot  II.) 

STRANGER.    (See  Index,  Part  H.) 

STRIKING.    (See  Index,  Partly.) 

STUDENTS    FOR  THE    BAR.       (See   Index, 
Part  III.) 

SUBDIVISION  COURTS.    (See  Index,  Port  IV.) 

SUBMISStON  TO  ARBITRATION.  (See  Index, 
Parts  III.) 

SUBPCENA, 

practice  on  issuing,  828  to  832* 
full  form  of  subpcena  duces  tecum,  829. 
to  appear  and  give  evidence  in  action,  ii» 
to  search  for  add  bring  dgai|Niil8,  sdL 
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statement  of  consequences  of  disobedience, 
830. 
time  of  servicei  831. 
tender  of  expenses,  832. 

SUBPCENA  DUCES  TECUM.    SwSubpitna. 

SUBTRACTION  OF  TITHE.    (See  Index,  Part 
IV.) 

SUCCESSION.    (See  Index,  Part  I.) 

SUCCESSORS.    (See  Index,  Part  I.) 

SUFFERANCE.    (See  Index,  Part  I.) 

SUGGESTIONS, 

entry  of,  on  record,  in  lieu  of  imparlance,  700, 

701,  804,  805. 
suggested  statement  of  a  death,  &c.  since  last 

pleading,  701. 

SUMMARY  JURISDICTION.    (See  also  Index, 
Part  IV.) 
where  given  to  full  Court,  16. 
where  otherwise,  single  Judge  may  act,  id,  17. 

SUMMARY  PROCEEDINGS.    (See  Index,  Part 
I.) 

SUMMING  UP  OF  JUDGE,  911.     See  Trial. 

SUMMONS.     See  Irr€^larities.    Affidavit, 

1.  of  summary  apphcations  in  general,  19  to  35, 

554. 

2.  when  proper,  555,  556. 

general  regulations  respecting,  19  to  36, 
458,  555. 

3.  returnable  before  what  judge,  556. 

concurrent  jurisdiction  of  judges,  3S  to  24, 
556. 

4.  summons  during  vacation,  21, 22,  557. 

may  be  taken  out  in  most  cases  of  irregu- 
larities, id. 

5.  when  to  be  supported  by  affidavit,  id, 

mode  of  applying  for,  id, 

of  obtaining  immediate  stay  of  proceedings, 

558. 
when  Court  may  act  without  an  affidavit, 

535,  536,  558. 

6.  form  and  substance  of  judge's  summons,  id, 

particularity  to  be  observed  in,  id, 
relief  to  be  prayed  bv,  559. 
consequences  of  asking  too  much,  id. 
all  existing  objections  to  be  stated,  id. 
form  of  summons,  558. 
7i  how  far  a  stay  of  proceedings,  id.  S59. 
in  general  not  until  returnable,  560. 
when  judge  may  order  in  fint  instance,  558, 
560. 

8.  how  many  summonses  necessary  before  an 

order  made,  561. 
general  regulations  respecting,  id, 
now  only  two  necessary,  id, 
one  summons  for  discharge  of  prisoner  only 

necessary,  id. 
or  for  delivering  or  taxing  attorney's  bill,  id. 
one  appointment  for  same  suffices,  id. 

9.  service  of  summons,  id, 

before  what  time,  562. 
on  whom,  id. 


affidavit  of  service,  562« 

form  of  same,  id, 
of  serving  copies  of  affidavits,  563. 
notice  of  intention  to  attend  by  counsel,  tc 

10.  place  of  service,  &c.  under  particular  circuni 

stances,  id, 
general  regulations  respecting,  id,, 
attorneys  to  enter  place  of  residence,  i<i 

564. 
of  fixing  copy  in  office  of  Clerk  of  Plea: 

td. 
persona]  service,  when  dispensed  with,  idy 

11.  time  of  day  of  service,  id. 

most  be  t>efore  nine  at  night,  id* 

12.  when  not  necessary  to  produce  original  sur: 

mons,  b^, 

13.  of  indorsing  a  consent,  id, 

drawing  up  order  on  same,  id, 

14.  of  attending  judge,  id. 

hearing  summons,  id. 
order  thereon,  566. 
15*  forms  and  terms  of  orders,  drawing  up  a  i 
serving  same,  id, 
forms  of,  id. 

16.  judge's  power  to  award  costs,  567. 

have  in  general  a  dlicr^ionw^  jurisdicCli  i 

id, 
when  imperative  to  allow  them,  568. 

17.  order,  how  far  conclusive,  id, 

is  so,  unless  rescinded  or  set  aside,  id. 

18.  judge's  order,  when  may  be  abandoned,  id 

19.  making  order  rule  of  Court,  td. 

20.  setting  same  aside,  when,  569. 

to  obtain  inspection  of  documents,  435. 

form  of,  ii., 
for  particulars  of  demand,  613. 

costs  of  second  summons,  how  allowed,  id. 
to  strike  out  second  count,  640. 

form  of,  and  order,  id. 
for  tnspectbn  of  annuity  deed,  20. 

or  to  take  a  copy,  id* 

should  be  before  judge  at  chambers,  id. 
practice  orobtaiuing  at  nisi  prius  or  on  circ  i 

45. 
power  of  judge  over  costs  on,  ^^ 
how  to  be  dated,  90. 

SUMMONS,  WRIT  OF.    See  M«rtc  Procw. 
consideration  what  process  to  issue,  253, 254 
when  plaintiff  may  abandon  serviceable  pro  ! 

and  issue  bailable,  254. 
I.  Requisites  of  writ  and  proceedings  ther  i 
255. 

1.  enactments  and  rules  relating  thereto,  i   • 

enactment  of  2  W.  4,  c.  39,  id. 
prescribes  form  of,  154,  255,  256. 
eitlier  of  the  three  courts  may  issue, '    i 
requisites  to  be  observed  in,  202  to  ! 

255. 
rule  of  Mich.  T.  3  W.  4,  respecting,     • 
date  and  teste  of,  202  to  212,  255. 
duration  of  writ  of  summons,  90,  25 

2.  form  and  requisites  of,  256. 

where  one  defendant,  154,  256. 

if  several,  256. 

residence  of  defendant  to  be  stated,    \ 

to  181,  256. 
christian  and  surname  of  defendant, 

to  174,  256. 
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court  to  afipeu-  in,  19S,  S5f . 
form  of  actiou,  194,  357* 
cbrisiian  and  mrname  of  plaintiff,  198, 

257. 
where  Mvcral  imist  be  repeated,  90t,  a. 

(;>),267. 
name  of  chief  judge  or  baron,  202,  257. 
date  of  iuoing,  id. 
memorandurn  on,  205,  257. 
indoneroenU  on,  156,  208,  257. 
forms  of,  257,  258. 

3.  when  this  writ  preferable,  256,  259. 

4.  of  several  concarrent  writs  of,  259. 

costs  not  allowed  on  more  than  one,  id. 

5.  practical  proceedings  on  issuing  of,  id.  220, 

221. 
obtaining  full  instroctiont  to  luue,  117 

to  124,  259. 
filing  with  officer,  220,  260. 
precautious  in  case  of  loss  of,  260. 
copies  of,  id. 
signing  and  sealing  of,  225  to  225,  260. 

6.  service  of,  how  to  be  made,  260. 

1.  of  what  copy,  id. 

should  be  eiact,  id.  261. 
when  deviation  allowed,  id, 

2.  bj  whom  to  be  served,  262. 

need  not  be  by  sheriff's  officer,  id. 
plaintiff  or  attorney  may  serve,  id. 
usoall  V  by  clerk,  id, 
requisites  to  be  observed  before  serv- 

iDg»  id. 
course  when  known  irregalarity  exists, 

id, 
swearing  to  service  of  copy,  262,  265. 
form  of  affidavit,  291,  note, 

3.  on  whom  to  be  serted,  263. 

personal  service,  when  required,  id. 
in  cases  of  corporations,  152i  id. 
on  hundredort,  id, 
against  several  defendants,  263i  264. 
against  husband  and  wife,  265. 
consequences  of  serving  wrong  person, 
264. 

4.  time  of  service,  id, 

duration  of,  limited  by  2  W.  4,  c.  39, 
s.  10,  id. 

may  be  served  at  any  hour  of  aight« 
id, 

distinction  between  process  and  rules 
and  orders,  id, 

but  secvice  on  Sunday,  &c«  void,  265 

may  be  served  between  10  Aug.  and 
24  Oct.,  id, 

service  on  wrong  person  void,  id, 

effect  of  service  on  wrong  person,  id, 

does  not  vitiate  writ,  id, 

cannot  be  served  on  a  person  or  wit- 
ness attending  court,  td, 

void  if  before  cause  of  action  accrued. 
Id. 
5t  place  of  service,  id,  266. 

of  service  within  200  yards  of  county, 
265. 

requisite  in  affidavit  to  set  aside  ser- 
vice, 266. 
6.  mode  of  service,  id, 

muft  be  personal,  id,  267, 


SUMMONS,  WRIT  OF-^fcenliiisMd.) 

exact  copy  of  writ  niutk  be  delivered. 

267. 
writ,  if  demanded,  must  be  abo«o»  id^ 
refusal  will  render  aerrice  irregular,  id^ 
what  deemed  personal  service,  id.  S68. 
instances  enumerated,  267  to  271. 

7.  indorsement  of  day  of  sarvioe,  244,  271* 

form  of  indorsement,  244. 

rule  of  Mich.  T.  3  W.  4,  req)ectixig, 

271. 
omission  an  irregularity,  id. 

8.  indorsement  of  nm  est  iauentas,  ad. 

when  essential,  271,  272. 
form  of,  372. 

9.  proceeding  on  default,  appearanoa,  id. 
10.  of  disputed  service  of,  id. 

when  Court  will  interfere,  id.  273. 
requisite  of  affidavit  denying  penonal 

service,  id, 
of  attomey*s  undertaking  to  appetr*  273. 
forms  of,  id. 
enforcing  same,  id. 
II.  Proceedings  by  defendant  on  service  of, 274. 

1.  of  demanding  inspection  of  original  writ* 

id. 
must  be  immediately,  id. 
or  within  reasonable  time,  id. 
search  for  and  examination  of,  id, 

2.  of  demanding  whether  plaintiff^  wttmmj 

had  authonty  to  sue,  275. 

proceedings  on  compUaaoe  or  refuaal,  id, 

3.  oi^obtaining  particulars  of  plaintiff 'a  de- 

mand, id. 

4.  tender  of  debt  without  coals,  id. 

when  advisable,  id. 
6.  discovery  of  irregularities,  and  taking  ad- 

vantage  of  same,  id.  Sm  Imguiarities. 
must  be  taken  forthwith,  id, 
what  deemed  a  reasonable  time,  id.  276. 
reasons  for  not  objecting  to,  276. 
bow  to  be  taken  advantage  of,  id.  277. 
requisite  of  affidavit  to  aet  aside  pio- 

ceediogs  for,  278. 279- 
forms  of  affidaviu,  279. 
hearing  rule,  id. 

when  Court  will  not  interlara,  id. 
when  will  impose  terms,  280. 
making  rule  absolute,  U. 
discharging  rule,  id. 
costs  of  application,  id, 

6.  payment  of  the  indorsed  debt  and  coati,  id. 

within  what  time  must  be  made.  id. 

7.  consequence  of  an  ofler  to  pay  a  suffiaeat 

sum  and  costs,  and  refusal  of  ofler,  281 
course  to  be  pumied  in  case  of  icAisal, 
id. 

8.  time  of  appearance,  282. 

how  enforced,  150. 

must  be  within  eight  days,  282. 

time  how  calculated,  id. 

9.  mode  of  entering  appeaimnce  by  i 

or  attorney,  id.    See  Jj 
prescribed  forms  of,  283. 
ny  defendant  in  person,  id. 
by  his  attorney,  id, 
by  plaintiff's  attorney,  id, 
requisites  to  be  observed  in  Ikcae 

id.  to  286. 


Digitized  by 


Google 


TO  THE  WHOLK  WORK. 


991 


SUMMONS,  WRIT  0I-^(etmHnu9d.) 

propoied  new  form  of  appetnuace  fay  de- 
fendant in  person,  28&. 

the  like,  not  stating  residence  of  defend- 
ant, id, 

like  l^  attorney,  &c.  for  two  defendants, 
id. 

what  plea  or  act  of  defendant  before  ap- 
pearance a  nullity,  id. 

practical  proceedings  ob  entering,  S86- 

former  proceedings  on  filing  warrant  to 
defend,  id. 

form  of,  as  formerly  filed,  id, 

SUMMONS.    (See  Index,  Part  in.) 
offices  to  enter  appearances,  286. 
fees  en  appearance,  287. 
consequences,  id. 
must  correspond  with  process,  id, 
appearance  for  an  infant,  288. 
must  be  by  guardian, 

form  of,  288,  note, 
proceedings  to  enable  plaintiff  to  enter  appearance 

sec.  Stat.  288,  289. 
necessary  affidavit  of  service  of  prooese.  289. 

forms  of  affidavits,  289  to  291.    See  Form. 
when  should  be  sworn,  291. 
before  whom,  id.  292. 
swearing  of,  how  enforced,  292. 
affidavit  ofpertonal  service  essential,  291. 
of  requisites  of  affidavit,  id. 
how  to  enter  appearance  for  defendant  by  plain- 
tiff, 292. 
consequences  of  mistake  in  entry  of,  293. 
time  or  entering,  id. 

course  of  practice  on  entering,  294,  295. 
appearance  entered  by  plaintiff  must  conespond 

with  process  in  names,  6tc.  295. 
consequences  of  deviation,  id. 
of  declaring  on  a  writ  of  summons,  296. 

cannot  declare  de  bene  esse,  id. 

prescribed  form  of,  by  Keg.  Gen.  Mich.  T.  3 
W.  4,  r.  1,296,297,  454. 
must  precede  writ  of  distringas,  299.    See  Di»- 

trin^M. 
enfonnng  appearance  to,  by  distringas,  150,  301 

to  321.    See  Dittringas. 

SUNDAY, 

execution  of  writ  on,  void,  75. 
considered  dies  noo,  104. 
process  non  returnable  on,  id. 
performance  of  act  on,  id, 
when  bill  falls  due  on,  id. 
or  notice  of  dishonor  received  on,  id, 
enactment  of  20  Car.  2,  c.  7,  respecting,  id. 
service  of  process  on,  void,  75,  105. 
when  included  in  notices  or  rules,  105. 
when  time  expires  on,  110. 
provision  of  2  W.  4,  c.  39,  s,  11,  respecting, 
152.    • 

SUPERIOR  COURT.    See  CtmrL  In  Bane. 
what  so  termed,  2. 
acts  u>  be  transacted  before,  5  to  7. 
peoceedings  of,  when  valid,  6. 
somber  of  judges  essential,  id. 

SUPERSTITIOUS  USES.    (See  Indei,  PartlV.) 


SUPPLEMENTARY  AFFIDAVITS. 

not  allowed  on  rule  nisi  without  leaw  cf  Court, 

36,  550. 
thb  rarely  given,  36. 
reference  to  master,  id,  37. 

SUPPRESSIO  VERI.    (See  Index,  Part  II.) 

SURETIES.    (See  Index.  Parts  I.  III.  IV.) 
to  bail-bona  when  released,  365. 
'  duties  of,  on  executing  bail-bond,  id. 
must  see  that  defendant  puts  in  bail,  id, 

SURETY  BOND, 

form  of  particulars  of  demand  in  action  on,  616. 

SURETY  OF  PEACE.    (See  Index,  Parts  I.  II.) 

SURNAME, 

statement  of,  in  writ,  165. 

consequences  of  mistakes  in,  165,  353,  3  Dowl. 

678. 
affidavit  to  account  for,  166. 

SURPLUSAGE.    (See  Index,  Part  III.) 

SURREBUTTER,  746. 

SURREJOINDER,  id. 

SURRENDER.    (See  Index,  ParU  I.  II.) 

SURVEYOR.    (See  Index,  Part  U.) 

SWEARING  AFFIDAVIT.    See  AffidaviU 
before  whom,  545. 
general  regulations  respecting,  id. 
jurisdiction  of  judges  concurrent,  id. 
power  of  commissioners  when  suspended,  id. 
reswearing  of,  when  necessary,  649. 
time  of  swearing,  663. 

TAIL.    (See  Index,  Part  I.) 

TAKING.    (See  Index,  Part  II.) 

TAKING  SHORT  NOTICE  OF  TRIAL,  708. 
what  notice  deemed  sufficient,  708,  709. 

TAXES.    (See  Index,  Parte  U.  IV.) 

TAXING  COSTS, 

notice  and  appointment  for,  602. 

TECHNICAL  OBJECTION.    Sec  Irregultitiu. 
when  or  not  second  motion  for  permitted,  574. 
amendment  of  rule  nisi  for,  when  allowed,  583. 
costs,  how  allowed  if  motion  fails  on,  600. 
when  or  not  proper  tu  take,  510  to  512. 

TEMPERAMENT  OF  WITNESS.  See  WUtiewt. 
propriety  of  ascertaining,  843. 

TENANCY.    (See  Index,  Parts  I.  II.) 

TENANCY  IN  COMMON.    (Seclndex,  Part  I.) 

TENANT.    (See  Index,  Parts  IIL  IV.) 

TENANTS  FOR  UFE.    (See  Index,  Pkrt  L) 

TENANTS  FOR  YEARS.    (See  Ind.  Pts.  L  U.) 

TENANTS    FROM   YEAR  TO  YEAR.    (See 
Indej,  Parte  L  IL) 
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TENDER.    (See  Index,  Parts  II.  lU.) 

of  rent,  precise  hour  of  making,  when  esuntial, 

110,111. 
of  debt,  without  costs,  when  writ  irregular,  275, 

281. 
of  expenses  to  witness,  832. 

TENDER  OF  AMENDS.    (See  Index,  Pt  III.) 

TENEMENTS.    (See  Index,  Part  I.) 

TENURES.    (See  Index,  Part  I.) 

TERM.    (See  Index,  Part  I.) 

TERMS, 

when  imposed  by  Court  on  moUons,  &c.  601. 
how  altered  and  affected  by  recent  statutes,  89 

to  lis. 
distinction  between,  and  facation,  89. 
formerly  of  more  importance,  id, 
process  formerly  returnable  in,  id. 
enactments  affecting,  90, 91. 
are  now  fixed,  90. 

prescribed  commencement  of  each  term,  91. 
essoign  days  of,  td. 
provision  respecting  Easter  Term,  id. 
sittings  at  Nisi  Prius  after,  id. 
return  days  of,  92. 

how  affected  by  modem  rules,  100,  101. 
what  acts  still  to  be  transacted  in  term,  102. 

TESTAMENT.    (See  Index,  ParU  I.  II.} 

TESTAMENTARY  CAUSES.  (SeeIudcx,PUlV.) 

TESTATOR.    (See  Index,  Part  I.) 

TESTE  OF  WRTl', 

enactment  of  2  W.  4,  c.  39,  s.  12,  respecting, 

152. 
form  of  requisites  of,  202. 
of  writ  of  distringas,  310. 

TESTIMONY.    (See  Index,  Part  II.) 

TESTIMONY  OF  WITNESSES.     See  Evidence. 
WUnettet. 
ascertaining  of,  899. 

THEREWITH  USED.    (See  Index,  Part  1.) 

THIRD  PERSONS, 

relief  under  interpleader  act  to  claims  by,  620 

to  627. 
claims  by,  when  barred,  625. 

THREATS.    (See  Index,  Part  I.) 

TIME.    (See  Index,  Parts  I.  II.  III.  IV;) 
of  service  of  process,  143,  241, 264. 
how  calculated,  107  to  113. 
judge  cannot  give,  to  pay  debt,  11. 
bbtainiug,  to  put  in  bail,  372.    See  Bail, 
statement  of,  in  declaration,  470. 

mistake  in,  aided  after  verdict,  id. 
demorring  to,  when  inconsistent,  463,  470, 
in  respect  to  taking  advantage  of  irregularities, 

512.     See  Irregularitiei. 
of  serving  rules,  &c.  100,  561  to  564,  583, 586< 
of  applymg  to  change  venue,  650,  655.     See 
Vemts, 


TIME— (eoiUimud.  ^ 

giving  time  to  pay  debt,  663. 
of  entering  issue,  771,  772. 

TIME  OF  DECLARING.    (See  Deckraiwn.) 

1.  bow  soon  formeriy  and  at  present  plaiotiff 
may  declare,  436. 

2.  of  deciaTtng  on  serviceable  process,  438t. 

3.  on  bailable  process,  439. 

4.  of  preparutg  to  declare,  unless  debt,  &c.  paid 
within  four  days,  440. 

5.  of  declaring  de  bene  esse  when  not  adaia- 
sible,  441. 

6.  wben  declaration  de  bene  esse  absolotc,  442. 

7.  form  of  proceeding,  where  delivered  or  fiied 
de  bene  esse,  id. 

8.  cannot  declare  between  10  Aug.  and  34  OcL 
id. 

9.  when  declaration  may  be  delivered,  443. 

10.  when  plaintiff  most  declare,  id. 

11.  time,  how  calculated,  444. 

12.  if  no  judgment  of  nonpros,  plaintiff  may  de- 
clare within  a  year,  445. 

13.  obtaining  further  time  to  declare,  446 ;  tarm 
of  rule,  447. 

TIME  FOR  PLEADING.     See  Kctiee  to  PImi. 
PUa, 
statement  of,  in  notice,  499  to  502, 700. 
if  no  notice  given,  defendant  need  not  plead,  499. 
if  too  little  given,  notice  void,  500. 
of  entering  rule  to  plead,  503. 
form  of  entry,  504. 
of  obtaining  further  time  to  plead  in  abaCeownt, 

703. 
the  like  in  bar,  704. 
time,  how  calculated,  704, 710. 
order  for,  how  obtained,  704. 
forms  of  Bummons  and  order  for,  705. 

TIME  OF  ENJOYMENT.  (See  Index,  Pts.  L 11.) 
TITHES.    (See  Index,  Pts.  I.  IV.) 
HTLE.    (See  Index,  ParU  L  U.) 
TITLE  DEEDS.    (See  Index,  Part  1.) 
TTTLE.  DEFECT  OF.    (See  Index,  Part  III.) 
TITLES  TO  PERSONALTY.   (See  Index,  Pt.  I.) 
TITLES  TO  REALTY.    (Sec  Index,  Part  L) 

TITLE  OF  CAUSE, 

statement  of,  in  affidavit,  538. 
in  a  plea,  716. 
in  replication,  743. 

TITLE  OF  COURT. 

statement  of,  in  affidaWt,  537. 
must  be  stated  accurately,  id. 
in  declarations,  454,  460, 463. 
in  a  plea,  716. 

TITLE  OF  DECLARATION.    See  DtdaiaCM. 
in  what  Court,  454,  460, 463. 
of  day  of  filing  or  delivering,  454,  460, 463. 
of  a  plea,  7 17. 

TOLLS.    (See  Index,  Part . I) 
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TOLL-HOUSES.  TURNPIKE-GATES,  AND 
WEIGHING  ENGINES.  (See  Index, 
Part  I.) 


TOMBSTONES     AND 
Index,  Part  L) 


MONUMENTS.    (See 


TORTS.    (Sec  Index,  Parts  I.  II.  IV.) 
liability  of  executors  for,  126. 
enactments  respecting  actions  for,  40, 91. 
paying  money  into  Court  in  certain  octions  for, 
686. 

TRADE.    (See  Index,  Parts  I.  II.) 

TRADESMAN'S  BILL, 

stating  proofs  in  action  for,  858.    See  Brief, 

TRANSFER.    (See  Index,  Part  I.) 

TRANSITU.    (See  Index,  Part  II.) 

TRAVERSES, 

when  special,  to  conclude  to  the  coontryy  7iS. 

TREATIES.    (See  Index,  Part  IV.) 

TREES.    (See  Index,  Part  III.) 

TREES  AND  SHRUBS.    (See  Index,  Parts  I.  II.) 

TRESPASS.    (See  Index,  Part  I.) 

declarations  in  quart  claiuwnfregit,  460, 470, 1. 

statement  of  abuttals  in,  428,  429,  460,  470. 

76^.  gen.  H.  T.  4  W.  4,  respecting,  471. 

object  of  rule,  id, 

pleas  in,  728,  7S9. 

general  regulationa  respecting,  id. 

TRESPASSERS.    (See  Index  Parts  I.  IL) 

TRIAL.    See  Preparing  for  Trial, 
at  bar, 

enactment  respecting,  40,  91. 
preparing  for,  838  to  865.     See  Preparing  far 

TriaL 
examination  of  witnesses  before,  839  to  845. 

See  Witnesses' 
delivery  of  brief  before,  847  to  864.    See  Brief. 
consultation  before,  864, 865.   See  Consultation, 
discovery  of  fresh  evidence  before,  865.    Sec 

Evidetiee. 
withdrawing  record  before,  870,  871. 
of  the  trial  and  iU  incidenu,  866. 

1.  general  observations  respecting,  866, 867. 
t.  principal  attorney's  attendance  requisite, 
869. 
should  attend  early  with  witnesses,  id. 
should  secure  attendance  of  junior  coun- 
sel, id, 
should  not  try  cause  out  of  order,  870. 
when  proper  to  withdraw  record,  870, 

871. 
of  postponing  trial,  871. 

3.  object  and  otilitv  of  opening  speeches,  and 

advantage  of  a  reply,  871,  87{. 
practical  rules  on  the  subject,  872. 

4.  of  the  right  to  begin,  id. 

iiif  general,  counsel  who  has  to  prove  the 
affirmative  of  the  issue  begins,  872, 873. 

exceptions  in  actions  for  personal  injury, 
874. 

limit  of  these  exceptions,  875. 


TRIALr-(canclud<d.) 

in  actions  of  replevin,  876. 

of  ejectment,  877. 

of  defences  under  statute  giving  the  gc- 

neral  issue,  id. 
when  defendant  offers  to  make  admissions 

on  trial,  id, 
incorrect  ruling  of  judge  no  ground  for  new 

trial,  id. 

5.  of  the  junior's  opening  the  pleadings,  id. 
duty  of,  as  connected  with  the  trial,  878. 
taking  notes  by,  879. 
the  like  by  attorney,  id. 

6.  of  the  leading  counsel's  opening  speech,  880. 

1.  general  considerations  respecting  same, 
id. 

2.  the  several  parts  of  such  speech,  881. 

1.  the  plaintiff's  claims,  881  to  884. 
consequence  of  omitting  part  of  same, 

id. 

2.  statement  of  plaintiff's  expected  evi- 
dence, 884. 

3.  anticipatinff  points  of  law,  885. 

4.  of  expected  defence,  886. 
observations  thereon,  id. 

5.  counsel's  privilege  of  speech,  887. 
how  qualified,  id. 

6.  duty  of  junior  counsel  to  attend  to 
opening  speech,  888. 

the  like  of  attorney,  id. 

giving  hints,  if  any  omission,  id, 

7.  of  the  plaintiff's  counsel  giving  evi- 
dence, &c.  id. 

usual  course  of  adducing  same,  888, 
889. 

8.  of  defendant's  counsel  examining  wit« 
ness  on  the  voir  dire,  889. 

objecting  to  competency  of  same,  id, 
or  mode  of  examination,  id. 
mode  of  objecting,  889,  890. 
course  if  admissibility  of  evidence 
doubtful,  890. 

9.  examination  of  witnesses  in  chief,  id. 

1.  usual  course  of,  id, 

2.  right  of  leader  to  take  examioao 
tion  of  witness  out  of  hands  of 
junior,  891. 

3.  modes  of  examining  in  chief,  892. 
what  questions  may  be  put,  id. 
must  be  pertinent  to  issue,  id, 
must  not  be  too  leading,  892,  893. 
leading  questions  when  permit- 

ted,  893,  899. 
exceptions  thereto,  894,  895. 

4.  order  of  proof,  895. 

5.  whether  counsel  can  discredit  his 
own  witness,  and  how,  896. 

10.  of  the  cross-examination  of  witnesses^ 
897. 

1.  of  the  right  to  cross-examine,  id. 

2.  what  disparaging  questions  may 
be  pot,  899. 

3.  mode  of  cross-examination,  id. 
what  leading  questions  may  be 

put,  893, 899. 

1 1.  of  the  re-examinatiun  of  witnesses,  901 . 

12.  of  calling  back  a  witness,  id. 

13.  of  acquittal  of  one  of  several  defend- 
ants at  the  close  of  defendant's 
case,  902. 
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TRIAL— (c»ntintttfd.) 

14.  the  tpeech'of  defendant's  counieU  90S, 

1.  in  general,  td. 

C.  of  calling  evidence  in  support  of 

a  defence  id. 
3.  when  no  statement  of  new  facts 

in  favour  of  a  defendant  to  be 

made,  905. 

15.  of  several  defendants  defending  sepa- 

rately, 907. 
several  counsel  for  each,  id. 
separate  speeches  to  the  jury  for 

each, id. 

16.  of  ezamining  witnesses  in  direct  con- 

tradiction of  the  evidence  in  chief, 
908. 

17.  of  giving  evidence  in  reply,  909. 

speeches  and  proceedings  thereon, 
id. 

18.  of  the  reply  or  concluding  speech  to 

the  jury,  td. 

19.  of  the  judge's  summine  up,  911. 
30.  his  direction  to  the  jury  respecting 

costs,  913. 
91.  of  objecting  to  summing  up  of  judge, 

time  of  objecting,  914. 
28.  misdirection  of  judge,  when  or  not  a 

ground  of  motion  for  new  trial,  9  J  5. 

23.  of  the  jury  withdrawing,  916. 

of  discharging  jury,  917. 
of  withdrawing  a  juror,  id. 

24.  of  the  verdict.     See  Verdict. 

TRIAL,  notice  of,  773  to  784.    See  Notice  cf  Trial, 

TRINITY  TERM, 

commencement  and  duration  of,  91* 

TROVER.    (See  Index,  Part  IL) 

staying  proceedings  in,  where  goods  are  re- 
stored, 281,  691  to  693. 

TRUCKS.    (See  Index,  Part  I.) 

TRUSTEES.    (See  Index,  ParU  H.  IV.) 

TRUSTS.    (See  Index,  Parts  L IL  IV.) 

TURNPIKE  GATES.    (See  Index,  Part  I.) 

TURNPIKE  ROADS.    (See  Index,  Part  I.) 

TWENTY  POUNDS, 

jurisdiction  of  sheriiF  when  debt  under,  47 

TWENTY  YEARS.    (See  Index,  Part  I.) 

UMPIRE.    (See  Index,  Part  in.) 

UNCERTAINTY.    (See  Index,  Part  II.) 


UNDERSHKRIFF.  SeeSAm/. 
sheriff  must  appoint,  47,  48. 
with  office  within  one  mile  of  Inner  Temple 

Hall,  47. 
liability  and  functions  of,  47, 48. 
delivery  of  writ  of  Jitri facia*  to,  47. 
usually  an  attorney  of  experience,  48. 
may  preside  on  trials  of  writs  of  inquiry,  &c., 

47,48. 
should  have  good  legal  knowledge,  48. 


UNDERTAKING, 

of  defendant's  attorney  to  appear  to  writ,  t40. 

273,  367. 
forms  of,  240,  273,  368.    See  Fanu, 
should  be  in  writing,  273, 367. 
enforcement  of,  by  attachment,  367*  968. 

UNDERWOOD.    (See  Index,  Part  L) 

UNINFORMED  MIND, 

objection  to  witness  on  account  of,  8lO« 

UNNATURAL  OFFENCES.    (See  Index,  Pt.  L) 

UNNECESSARY  MATTER, 

jurisdiction  of  court  to  strike  out,  473,  4T4. 

UNQUALIFIED  PERSON.    (See  Ind..  Pt.  IIL) 
USAGE, 

practice  of  Courts,  how  regulated  by,  55. 

USEFUL  SCIENCES.    (See  Index.  Part  III.) 

USES  AND  TRUSTS.    (See  Index,  Parts  L  H.) 

USUAL  TERMS. 

meaning  of  those  words.  70& 

USURY.    (See  Index,  Parts  I.  IIL) 

VACATION, 

judges  formerly  sat  in  banc  in,  8. 

though  judgment  delivered  in  term,  8,  9. 

when  single  judge  may  stay  judgment  in,  tO. 

or  compel  sheriff  to  return  process,  20,  46,  61. 

delivery  of  declaration  in.  when  irregular,  fl. 

writ  of  habeas  corpus  in,  23. 

when  single  judge  may  bail  in,  id. 

could  not  quash  demurrer  in,  id, 

alitor  now,  756. 

when  he  cannot  act  in,  24,  66. 

when  business  of  term  transfened  to  judge  in 

vacation,  27. 
when  writ  expires  in,  46. 
how  affected  by  recent  statutes  and  tales,  89 

to  113. 
formerly  few  proceedings  in,  89. 
sittings  at  nisi  priui  in,  91, 98* 
poviso  for  trial  at  bar  in,  91. 
judgment  on  indictments  iii>  92« 
justification  of  bail  in,  id. 
trial  of  ejectment  in,  and  immediato  aaacation, 

92,  94,  924. 
the  Kke  as  to  writ  of  inquiry,  93, 99. 
return  to  writs  of  inquiry  in,  93.  674* 
execution  after  verdict  in.  93, 924. 
alteration  of,  by  2  W.  4.  c.  39,.  .95,  924. 
when  plaintiff  may  issue  writ  and  proceed  to 

judgment  in,  id. 
appearance  or  bail  above  in,  96. 
exception  as  to  proceedings   between   lOtb. 

August  and  24th  October,  96  to  98. 
time  for  transacting  business  dunng  circaits, 

98. 
jury  process  and  writs  of  inquiry  may  bo  tested 

in,  99. 
and  made  returnable  immediately,  td. 

i'udge's  order  for  return  to  process  in,  id* 
low  altered  and  affected  by  modem  rules,  100 

to  103. 
distinction  between,  and  term.  lOl. 
form  of  notioo  of  patting  in  bail  in  ncation,380. 
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tl,  M,  557. 
staytDg  proceediDgB,  557.    See  Staying  Proceed' 
ingi. 

VAG  RANT  ACT.    (See  Index,  Part  U.) 

VALUATION.    (See  Index,  Part  IT.) 

VAIVIANCES.     See  Irregularitiet. 

amendmenti  of,  shoald  be  liberally  allowed,  63, 

261,480,481,  933. 
in  copy  of  writ  when  it  vitiatM,  75,  229,  304, 

311. 

VEGETABLES.    (See  Index,  Part  I.) 

VENDOR  AND  PURCHASER.  (See  Index,  Part 
I.  II.) 

VENIRE  FACIAS  JURATORES, 
form  of  writ  of,  797. 
to  whom  to  be  directed,  798. 

VENUE.    See  Declaration. 

Tule  avoiding  repetition  of,  64. 
statement  of,  by  reg.  gen.  Hil.  T.  2  W.  4,  453. 
▼ariance  in,  not  a  waiver  of  bail,  id. 
statement  of,  in  margin,  when  sufficient,  459, 

460,  464,  470. 
in  actions  of  trespaas,  460. 
time  for  pleading,  how  affected  by,  500. 
appIicatioQB  to  change  tlie  venue,  646. 

when  application  is  of  course  or  not,  646  to 

648. 
when  must  be  special,  648. 
requisite  of  affidavit,  648,  652. 
in  local  actions  under  3  &  4  W.  4,  c.  42,  s. 

22,..  649. 
difference  between  ordinary  and  special  ap- 
plication, 650. 
time  of  application  in  ordinary  cases,  650, 1. 
practice  in  ordinary  cases,  651. 
requisites  of  affidavit  in  these  cases,  652. 
by  whom  affidavit  to  be  sworn,  id, 
form  of  affidavit,  id, 

discharging  order  or  rule,  if  improperly  ob- 
tained, 653« 
of  plaintiff's,  undertaking  to  give  material 

evidence  in  original  county,  654. 
what  a  compliance  with  such  undertaking,  id. 
what  deemed  material  evidence,  655. 
form  of  rule  to  change  venue  in  term  time, 
654. 
of  judge's  order  in  vacation,  655. 
to  retain  venue  on  usual  undertaking,  id, 
time  of  applying  on  special  grounds,  id. 
cannot  be  until  after  plea,  656. 
requisite  affidavit  in  support  of  applica- 
tion, 657. 
special  rule  nisi  or  summons,  id. 
costs*  when  to  be  paid,  658. 

VERBAL  ADMISSIONS.    (See  Index,  Part  II.) 

VERBAL  SLANDER, 

statement  of,  in  brief,  849.    See  Brief, 

VERDICT, 

immediate  execution  after,  when  granted,  93. 

at  niti  prtus,  924.     See  Trial, 

by  what  consideration  to  be  governed,  908, 909. 


of  jury  stating  reasota  for  verdict,  id. 
counsel  not  alkmed  to  question  jury  as  to,  td. 
of  the  right  to  know  what  precise  issue  the  jury 

find,  921. 
of  compelling  plaintifF  to  enter  verdict  on  one 

count,  id, 
of  applications  to  correct  verdict,  92f . 
other  incidents,  922,  923. 
of  executions  immediately  after  verdict,  924  to 

926, 

VERMIN.    (See  Index,  Part  II.) 

VICARAGE.    (See  Index,  Part  I.) 

VICE  CHANCELLOR,  Court  of.    (Se«  Index,  Pt. 
IV.) 

VIVA  VOCE.    SeeE«id«ic«. 

examination  of  witness,  810,  816. 
when  master  may  examine  parties,  7. 

VIEW, 

when  proper,  803. 
what  writ  for,  should  contain,  id, 
costs  of,  when  allowed,  id, 
how  obtained,  id. 

VOID, 

distinction  between,  and  irregular,  75. 

VOIR  DIRE, 

examining  witnesses,  889.    See  Trial, 

VOLUNTARY  ADJUSTMENTS.     (See  Index, 
Part  I.) 
of  an  action,  how  enforced,  662. 
rule  of  Court  to  enforce  same,  id. 
attachment  thereon,  663. ' 
caution  to  be  observed  in  giving  time*  id, 

VOLUNTARY  BOND.    (See  Index,  Part  I.) 

VOLUNTARY  CONVEYANCES.    (See  Index, 
Part  L) 

VOTING,  RIGHTS  TO.    (See  Index,  Part  I.) 

WAGES.    (See  Index,  Parts  I.  IV.) 

WAGGON  WAY.  ROADS.  (See  Index,  Part  I.) 

WAIVER  OF  FORFEITURE.  (See  Index,  Parts 
L  II.) 

WAIVER  OF  IRREGULARITIES.    See  Irrtgn. 
larities, 

WAIVING  PLEA.    See  Plea. 
l^ve  of  Court  necessary,  722. 

WALLS.    (Sec  Index,  Part  I.) 

WANT  OF  FORM.    (See  Index,  Part  DI.) 

WARD.    (See  Index,  Parts  L  U.) 

WARNINGS, 

form  of,  to  defendant  in  writ,  155,  200,  t06. 
on  each  side  pending  action,  422. 

WARRANT.    (See  Index,  ParUlL  IV.) 
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WARRANTS   OF   ATTORNEY.     (See  Index, 
Parts  II.  III.  IV.) 
to  prosecute  or  defend,  117. 
when  must  be  filed,  id. 
cognovit  when  preferable  to,  664. 
rules  and  decisions  respecting,  669. 
requisites  of,  669  to  671. 

WARRANT  OF  JUSTICES.    (See  Index,  Part 
III.) 

WARRANT  TO  ARREST.    See  Arrett.    Capiat. 
where  obtained,  3hO, 
proceedings  thereon,  350,  d51» 
form  of,  351* 

delivery  of,  to  officer,  S5S. 
his  duty  thereon,  353. 
of  arrest  and  incident,  353  to  359.    See  Arrett. 

Citpiat. 
production  of,  to  defendant,  358. 
indorsement  of  arrest  on,  1.50,  160,  843,  244, 
359. 

WARRANTS  TO  DEFEND, 

former  proceedings  as  to  filing,  286. 
form  of,  id. 

WARRENS.    (See  Index,  Parts  I.  II.) 

WASHUOUSE.    (See  Index,  Part  I.) 

WASTE.    (See  Index,  Parts  I.  II.) 

WASTES.    (See  Index,  Part  II.) 

WATCHING  BRIEF, 
when  to  be  given,  863. 

WATER.    (See  Index,  Part  I.) 

WATERCOURSES.    (Sec  Index,  Part  I.) 

WAYLEAVES.    (See  Index,  Part  I.) 

WAYS.    (See  Index,  Part  I.) 

WEAKNESS    OF   INTELLECT.     (See   lodex, 
Part  II.)  and  see  Witnat. 

WEAPON,  DANGEROUS.  (See  Index,  Part  n.) 

WEIGHING  ENGINES.    (See  Index,  Part  I.) 

WEIGHTS    AND    MEASURES.     (See    Index, 
Part  II.) 

WHARFS.    (See  Index.  Part  I.) 

WIFE.    (See  Index,  Parts  I.  II.) 

action  by,  in  name  of  a  husband,  129. 

bis  indemnity  from  costs,  id, 
service  of  declaration  in  ejectment  on,  263. 
service  of  process  on,  when  husband  abroad 

void,  id, 
cannot  be  witness  for  husband,  810. 

WILL  OR  TESTAMENT.    (See  Index,  Parts  I. 
ILIV.) 

WILL,  TENANCIES  AT.    (See  Index,  Part  L) 

WINDOWS.    (See  Index,  Parts  I.  II.) 

WITHDRAWING  RECORD, 
when  proper  to  do  so,  870,  871. 


WITHDRAWING  DEMURRER^  761. 

WITNESSES.    (See  Index,  Parts  I.  II.  IHi 

See  Evidence.     TriaL  , 

expenses  of  bringing  from  abroad  cliscreCi^ 

in  master,  37. 
inquiry  into  evidence  of,  807,  806. 
rules  respecting,  8Ud. 
examination  of,  810,  821,  822. 
1.  viTa  voce,  810. 
S.  by  interrogatories,  8 10,  816. 
3.  incompetency  of,  810. 
enumeration    of  persons    iucompe 
810,  811. 
objection  to,  on  account  of  interest.  811,  81 
statutory  exceptions  as  to,  814  to  8 16* 

decisions  thereon,  816,  817. 
professional  conduct  towards  witnesses    be. 

trial,  821. 
who  to  examine,  8f  2. 
mode  of  examination,  id. 
Scotch  law  of  precognition  of,  823. 
improving  education  of,  when  practicable,  St 
releasing  witness  when  necessary,  827,  842. 
requisite  number  of  witnesses,  827. 
compelling  appearance  of,  828. 
of  subpoenaing  witnesses,  8t9. 

form  of  subpcsna,  id. 
time  of  serving  subpmna,  831. 
tender  of  expenses  to,  832. 
instructing  witness  as  to  time  and  place  of  Uu 

id. 
when  privileged  from  arrest,  330. 
final  examination  of,  before  trial,  839. 
how  to  be  examined,  id. 
consequent  utility  of  examination,  839  to  843. 
releasmg  or  removing  interest  of,  842. 
consideration  of  character,  &c«  of  each  witness, 

843. 
apprising  counsel  thereof,  id. 
propriety  of  instructing  or  directing  witness 

843  to  845. 
conduct  of,  before  trial,  845. 
the  like  pending  or  after  trial,  id.      i  o 
stating  evidence  of,  in  brief,  847.    Sife  Brief, 
consutution  on  evidence  of,  864,i  8d5.  *See 


examination  of,  on  trial,  869  to  893.  See  Trial. 
when  plaintiff  can  discredit  his  own  witiies*. 

896. 
cross  exambatbn  of,  897. 
re«examinatbn  of,  901. 

WOMAN.    (See  Index,  Parts  I.  U.) 

WOODS    AND   UNDERWOOD.     (See  Index, 
Parti)  ^ 

WORDS.    (See  Index,  Part  I.) 

WORK  AND  MATERIALS, 

form  of  notice  disputing  safBdency  of,  837. 

WORKS.    (See  Index,  Part  U.) 

WOUNDS.    (See  Index,  Part  II.) 


WOUNDING    AND   MAYHEM. 
Parti.) 


(See  Indei, 
WRECK.    (See  Index,  Parts  I.  II.  IV.) 
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V  RITS.    See  Mtnte  Proem. 

return  to,  in  vacation  how  enforced,  20,  46,  61, 
69. 

ancient  forms  of,  considered,  t45. 

five  several  writs  substituted  by  2  W.  4,  c.  39, 
147. 

outline  of  regulations  respecting,  148. 

object  of  legislature  respecting,  149. 

uniforiDity  of  process  act,  lAOto  156. 

prescribed  forms  of,  154  to  166. 

operation  of  2  W.  4,  c.  39,  as  to,  156, 162. 

enumeration  and  consideration  of,  158. 

now  considered  commencement  of  action,  I5d. 

rules  of  Court  respecting,  159. 

examination  of  parts  and  requisites  of,  consi- 
dered, 7S,  163  to  252. 

irregularity  In  indorsement  of,  73  to  75. 

when  void,  and  consequence,  75,  237. 

return  days  uf,  how  altered  by  recent  statutes, 
89  to  95,  192. 

when  to  be  tested  in  term,  102. 

forms  and  requisites  of.  163  to  252.  See  Mom 
Procets. 

irregularities  in.  227,  2S7,  276,  368,  369,  517. 
See  lrrtgular\iie$. 

time  of  objecting  to  same,  5t7,  518. 

Mr  BIT  OF  CAPIAS.    See  Capias. 
form  of,  155. 

memoranda  lo  be  subscribed,  155. 
warning  to  defendant,  id, 
induiseroents  on,  id. 
commencement  of  declaration  on,  454. 

WRIT  OF  DETAINER,  156.    See  Detainer, 
commencement  of  declaration  ou,  454. 
form  of  writ,  166. 

WRIT  OF  DISTRINGAS.    See  Distringat. 
furm  of,  154. 
notice  to  be  subscribed  thereto,  id. 

WRIT  OF  INQUIRY, 

execution' of,  before  sheriff,  46. 
his  certificate  for  new  inquiry,  93,  94.  . 
objection  to,  when  or  not  waived,  521. 
recent  enactments  respeclin);,  674  to  676. 
may  be  returnable  in  vacation,  93,  94, 674. 
whfn  immediate  judgment  and  execution  may 

be  had, id, 
ascertaining  truth  of  breaches  on,  675. 
assessing  damages  thereon,  id. 
return  to  writ  of,  id. 
power  of  sheriff  on  executing  writ,  676. 
of  issuing  writ  of,  678. 
of  summoning  a  good  jury,  id. 
notice  of  inquiry,  id. 
continuance  thereof,  id. 
countermand  thereof,  id.  679. 
execution  of  writ,  679. 


WRIT  OF  INQUIRY— («mlim««l.) 
attendance  of  counsel,  679. 
recent  decisions  respecting,  id. 

WRIT  OF  SUMMONS.    See  SuniflMnj. 
form  of,  154. 
memoranda  on,  id. 
iadorseuent  before  service,  id. 
the  like  after  service,  id. 
appearance  to,  id, 

commencement  of  declaration  on,  454. 
irregularities  in  objecting  to  same,  227, 237, 976, 
368,369,517.    Set  Irregularititt. 

WRITER  OR  CLERK.    (See  Index,  Part  III.) 

WRITTEN  CONTRACT.    (Sec  Index,  Part  I.) 

WRITTEN  DOCUMENTS. 

admission  of,  in  evidence,  63,  817. 
proceedings  requiring  admissions  of,  818. 
costs  of  refusal,  id.  to  821. 
form  of  notice  rtrquesting  admission  of,  818. 
subpoana  duces  tecum  to  produce,  829. 
enforcing  inspection  of,  433  to  435, 619, 620. 
statement  of,  in  brief,  851.     See  Brief. 

WRITFEN  EVIDENCE,  810.    See  Brirf.    Evi- 
dence,   Interrogatories. 
power  of  judges  to  make  regulations  respecting 
admisftion  of,  817. 

WRITTEN  RETAINER.  115.  SeeR^tattier.  (See 
also  Index,  Part  III.) 

WRONGFUL  POSSESSION.    (See  Index,  Part 
III.) 

WRONG  NAME, 

suing  defendant  by,  165, 166. 
form  of  affidhvit  accounting  for,  166. 
deed  signed  in,  167. 

consequences  of  arresting  defendant  by,  353. 
See  Arreit,     Capieu. 

WRONG  PERSON, 

consequences  of  serving  process  on,  264. 
of  arresting,  and  consequences,  353.  See  Arrest. 
Capiat.    3  Dowl.  678. 

YARDS  AND  COURTS.    (See  Index,  Part  1.) 

YEAR.    (See  also  Index,  Part  I.) 
bow  construed,  107,  108. 
how  computed,  before  judgment  of  non  pros  can 
be  signed,  445. 

YEAR  AND  A  DAY, 
how  construed,  107« 

YEAR  TO  YEAR.    (See  Index,  Part  I.) 


THE  END. 


LONDON: 

e.  BOWORTB  AND  SONS,  B£LL*TARI>, 

TIMPLE-BAR. 
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A  TREATISE  on  the  PRACTICE  of  the  LAW 

IN  ALL  ITS  DEPARTMENTS;  with  New Fonns, &c. &c.    Parts 
I.  II.  III.  IV.  and  V. 

N.B.  The  Third  Part f  price  16^.,  which  is  particukrly  adapted  for 
the  use  of  Magistrates,  as  regards  Proceedings  by  Informatitm  and 
Conviction,  &c,  may  be  purchased  separately. 

The  Fifih  and  Sixth  Parts,  containing  all  the  recent  Alterations  in 
the  Practice  of  the  Courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  may  also  be  purchased  separately. 

A  CONCISE  VIEW  of  the  PRINCIPLES,  OB- 
JECT, and  UTILITY  of  PLEADING^,  and  the  New  Rules  of 
Pleading ;  intended  for  the  use  of  Students,  as  the  first  or  preliminary 
Essay  on  the  Subject  :  with  the  Practice  as  to  Amendments  of 
Variances  upon  Trials  at  Nisi  Prius  and  before  Sherifi.    Price  5s. 

A  PRACTICAL  TREATISE  on  MEDICAL  JU- 
RISPRUDENCE, with  so  much  of  Anatomy,  Physioli^,  and 
Pathology,  and  especially  as  regards  the  several  Senses  and  Intel- 
lectual Faculties,  as  is  essential  to  be  known  by  all  Lawyers :  with 
Explanatory  Plates.     Price  One  Guinea. 


Preparing  for  Press, 

The  SIXTH  EDITION  of  CHITTY'S  TREATISE 

on  PLEADING,  altered  and  adapted  to  the  recent  Alterations  and 
Improvements,  and  with  a  great  Number  of  New  Precedents,  Decla- 
rations, Pleas,  and  Replications. 

BURN'S  JUSTICE,  by  Mr.  CHITTY,  Senior,  and  Mr. 
THOMAS  CHITTY,  gready  enlarged  and  improved:  with  New 
Heads,  and  a  great  Increase  of  Precedents. 
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